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Board  of  Health  for  the  District  of  WEST  HAM,  in  the  County 
of  ESSEX.    May  9. 

MUe  EeaUh  Jet  1S48, 11  dt  12  Viei.  e.  ^,  tv.  12S,  127, -^Appointment  of  umpire.-^ 

Jward  of  oo&ts, — lbxation,'^Aetum, 

ArUlrateT*  nader  tin  PiibUo  Health  Aet  1849, 11  A  13  Vice.  c.  63,  befbre  tliej  entered  on  th# 
itftmioe,  but  efier  the  twentj-oDe  daja  within  which,  bj  aeci.  125,  they  ought  to  make  their 
•ward,  appointed  ao  ampire.  Bj  leet  127  the  eoato  are  ia  the  ditereiioa  of  the  aaipire,  aad 
He  rabmiisioB  may  he  made  a  rale  of  CoarC  The  nmpire  awarded  the  amoant  of  compenaatioa 
tobeaude  to  the  plaiotif^  aad  that  the  ooatf  of  the  refereace  ihoald  be  paid  bj  the  Local 
Board  ef  Health.    Held, 

1.  Afitmiifef  the  Jndgaieiit  ef  the  <)aeea'i  Beach,  Ihat  Ifae  afppoiataient  of  the  ampiro  waf 
let  too  late. 

X  Bereraiog  the  jadgaieat  of  tha  Qaeea'a  Beach^  that  the  plaiatiif  waa  eatitled  to  mnintain 
ta  aetioB  for  the  eoats  before  they  had  beea  taxed. 

Ebbok  having  been  brought  on  the  judgment  of  the  Court  of 
Qneen's  Bench  in  this  caae  (see  vol.  2,  p.  480),  a  suggestion  was  after^ 
vards  entered  of  the  death  *of  the  defendant  James  Barsham,   p^o 
and  of  the  appmntment  of  Charles  Wilson  to  be  clerk  to  the  ^ 
Local  Board  of  Health  for  the  district  of  West  Ham,  Essex. 

The  action  was  commenced  on  the  80th  April,  18&1 ;  the  bill  of 
costs  of  the  attorney  for  the  plaintiff  was  delivered  on  the  6th  of  Feb- 
Tuarj  preceding. 

Ptmiice  (absente  Oolliet),  for  the  defendant. — First  The  appoint* 
nent  of  the  umpire,  having  been  after  the  power  of  the  arbitrators  to 
uake  an  award  had  expired,  was  void  within  the  words  and  the  policj 
pf  The  PnbUc  Health  Act,  1848,  11  k  12  Yict.  e.  68.    That  statute 
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does  not  fix  a  time  withic^.w^^ch  the  arbitrators  are  to  enter  on  the 
reference,  but  it  limits  ja|trAie' within  which  they  are  to  finish  it.  By 
section  125,  the  arbi^rai^ors  shall  appoint  an  umpire  before  they  enter 
on  the  reference ;  .aiOdHhey  are  to  make  their  award  within  twenty- 
one  days  aflec  the*4*4y  on  which  the  last  of  them  was  appointed,  unless 
they  extend  tfi^^ time;  and  the  reason  appears  from  sect.  126,  which 
enacts  that ]l}ie« "time  for  making  the  award  shall  not  be  extended 
beyond.adrj^*  months  from  the  date  of  the  submission  '*or  from  the 
day  o.n*14[bich  the  umpire  shall  have  been  appointed  (as  the  case  may 
be)4'V.'^e  object  being  that  claims  for  compensation  may  be  settlra. 
,  fiMtdily,  and  that  the  amount  may  be  paid  by  the  ratepayers  for  the 
*ti\xih  being.  According  to  the  contention  on  the  other  side,  an  award 
might  be  made  by  the  umpire  twenty  years  after  the  appointment  of 
the  arbitrators.  The  Court  of  Queen's  Bench  acted  upon  the  decision 
in  The  matter  of  arbitration  between  Bradshaw  t;.  The  East  and  West 
India  Docks  and  Birmingham  Junction  Bailway  Company,  12  Q.  B. 
«Q-|  662  (E.  C.  L.  B.  vol.  64),  ^without  expressing  their  concurrence 

■'  with  it;  but  that  case  was  decided  upon  The  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  s.  28.  [Erlb,  C.  J.— The 
power  of  the  Board  of  Trade,  under  sect.  28  of  that  statute,  to  appoint 
an  umpire  may  come  into  existence  long  after  the  twenty -one  days 
within  which,  by  sect.  31,  the  arbitrators  lire  to  make  their  award.  I 
am  responsible  for  the  judgment  in  that  case:,  the  last  arbitrator  was 
appointed  on  April  6th,  aiM  the  fact  that  an^  application  to  the  Board 
of  Trade  had  been  made  before  April  29th,  and  impliedly  before  the 
27th,  which  would  be  within  the  twenty-one  days,  having  been  unra* 
veiled  from  the  affidavits,  it  was  put  by  me  advisedly  into  the  judg- 
ment, though  it  does  not  appear  in  the  statement  of  facts  in  the  report. 
The  Judges  in  the  Court  below  were  not  aware  of  this.] 
.  Secondly.  The  plaintiff  is  not  entitled  to  recover  the  costs  until 
they  have  been  taxed  or  ascertained  by  the  umpire.  [He  relied  on 
the  reasons  given  in  the  judgment  of  Blackburn,  J.,  in  the  Court 
below.] 

Oarih  {Hawkins  with  him),  for  the  plaintiff. — At  common  law  arbi- 
trators may  appoint  an  umpire  after  the  time  for  making  their  award 
has  expired.  And  this  rule  was  not  intended  to  be  varied  by  the 
provisions  for  arbitration  in  the  Acts  of  Parliament  in  question.  The 
power  to  appoint  an  umpire  is  collateral  to  that  of  making  the  award : 
Russell  on  Arbitration,  p.  228,  2d  ed.;  citing,  among  other  cases, 
Harding  v.  Watts,  15  East  656,  where  Lord  Ellenborough  said,  p.  558, 
"  It  is  very  convenient  for  arbitrators  to  begin  by  appointing  an  umpire, 
because  they  are  more  likely  to  agree  upon  a  proper  choice  of  one 
^*41  ^®^*^^®  ^^^7  ^themselves  begin  to  quarrel :  but  if  the  parties  have 

^  not  expressly  restrained  them  from  making  the  choice  after  the 
time  for  making  their  own  award  expires,  there  is  nothing  to  restrain 
them  in  reason  and  sense  from  choosing  the  umpire  at  any  time  while 
he  has  power  to  act  Such  a  choice  is  collateral  to  the  power  which 
they  themselves  have  of  awarding  between  the  parties.  They  may 
choose  the  umpire  either  before  or  after  the  time  for  making  their 
own  award  expires,  provided  it  be  within  the  time  given  to  the 
mpire."  There  is  no  provision  in  stat.  11  &  12  Vict.  c.  63  tending 
.0  show  that  the  arbitrators  are  to  exercise  the  power  of  appointing 
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an  umpire  within  twenty-one  days.  And  the  Quarter  Sessions,  to 
whom,  by  sect.  125,  if  the  arbitrators  fail  to  appoint,  application  may 
be  made  by  either  party,  must  have  the  power  of  appomting  after  the 
twenty-one  days,  because  they  may  not  meet  for  some  months  after 
the  appointment  of  arbitrators.  [Williams,  J. — Does  the  rule  of 
Lord  Ellenborough  apply  where  the  time  for  making  the  umpirage  is 
ambulatory  and  dependent  on  the  date  of  the  appointment  of  the 
umpire?]  The  rule  would  apply  even  where  no  time  was  limited 
"within  which  the  umpire  should  make  his  award.  Under  the  present 
statute  the  arbitrators  may  be  called  upon  to  appoint  an  umpire  within 
seven  days  after  notice,  and  the  award  must  be  made  within  three 
months  from  the  appointment  of  the  umpire ;  those  provisions  prevent 
an  indefinite  lengthening  of  the  time. 

Secondly.  By  stat.  11  &  12  Yict.  c.  68,  s.  127,  the  costs  of  the 
reference  are  in  the  discretion  of  the  arbitrators  or  umpire;  and, 
though  the  award  does  not  ascertain  the  amount,  the  maxim  Certum 
est  quod  certum  reddi  potest  applies ;  if  the  amount  is  objected  to, 
the  costs  may  be  *taxed  by  the  Master  after  the  submission  has  r«^ 
been  made  a  rule  of  Court.  The  bill  was  delivered  more  than  a  '- 
month  before  action  brought,  and  the  defendant  might  have  applied 
to  have  them  taxed.  [Bramwell,  B. — Suppose,  in  the  bill  delivered, 
a  sum  was  charged  as  paid  to  a  witness  and  allowed  by  the  Master, 
bat  in  fact  it  had  not  been  paid ;  if  the  taxation  would  not  conclude 
the  defendant,  how  can  it  be  a  condition  precedent  to  the  plaintiff's 
bringing  an  action  for  the  costs  ?] 

Collier^  in  replv. — The  umpire  was  bound  to  award  costs  subject  to 
their  being  taxed  by  the  officer  of  the  Court ;  and  therefore,  the  costs 
not  having  been  ascertained,  the  action  is  brought  too  soon. 

Eble,  C.  J. — The  first  question  which  arises  on  this  writ  of  error 
i3,  whether  there  was  a  valid  appointment  of  an  umpire.  There  had 
been  a  clainn  for  damage  under  The  Public  Health  Act,  1848, 11  &  12 
Vict  c.  63,  and  in  respect  of  that  claim  arbitrators  were  appointed  to 
make  an  award;  and  by  sect.  125,  arbitrators  so  appointed  are  to 
appoint  an  umpire  before  they  enter  upon  the  reference,  and  are  to 
make  their  award  within  twenty-one  days  after  the  day  on  which  the 
last  of  them  was  appointed.  In  the  present  case  two  arbitrators  were 
appointed,  one  by  the  plaintiff  on  the  10th  of  August,  1860,  the  other 
by  the  Board  of  Health  on  the  14th  of  the  same  month.  It  is  con- 
tended on  behalf  of  the  defendant  that,  as  they  were  bound  by  the 
statute  to  make  their  award  within  twenty-one  days,  they  were,  by 
implication,  bound  to  appoint  an  umpire  within  that  time.  But  I  am 
of  opinion  that  the  Legistature  contemplated  that,  if  they  failed  to 
appoint  an  umpire,  the  parties  might  give  notice  *to  them  to  do  r^^ 
BO  after  that  time,  the  appointment  of  an  umpire  being  in  the  '- 
mind  of  the  Legislature  in  some  respects  distinct  from  the  making  of 
the  award.  For  it  has  provided,  in  sect.  126,  that  *'  in  case  the  arbi- 
trators neglect  or  refuse  to  appoint  an  umpire  for  seven  days  after 
heing  requested  so  to  do  by  any  party  to  the  arbitration,  the  Court  of 
General  or  Quarter  Sessions  shall,  on  the  application  of  any  such 
party,  appoint  an  umpire ;"  and  so  either  of  the  parties  may  prevent 
the  proceedings  from  being  abortive,  and  they  are  certain  of  getting 
tt  umpirage.   It  has  been  much  insisted  that  to  hold  the  appointment 
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of  the  umpire  valid  in  the  present  case  will  extend  the  power  of  the 
arbitrators  to  appoint  an  umpire  to  an  indefinite  period ;  but  we  do 
not  intend  to  sanction  any  such  indefinite  power.  We  follow  the  rule 
stated  in  Russell  on  Arbitration,  p.  223^  2d  ed.,  in  respect  of  arbitra- 
tions and  umpirages,  which  prevails  when  the  submission  is  by  agree- 
ment or  by  rule  of  Court,  that  arbitrators  **  may  appoint  an  umpire  at 
any  time  before  the  time  for  making  the  umpirage  has  expired."  And 
the  Courts  have  held,  in  respect  of  all  other  arbitrations,  that  during 
that  time  the  arbitrators^  although  they  cannot  then  make  an  award,  are 
not  functi  officio  so  as  to  be  unable  to  appoint  an  umpire.  Under  The 
Public  Health  Act,  1848^  if  the  arbitrators  did  their  duty«  they  would 
n(iake  their  award  within  twenty -one  days  from  the  appointment  of  the 
last  of  them,  sect.  125;  or,  if  the^  extend  the  time,  within  three 
months  from  the  date  of  the  submission,  sect.  126.  We  think  that, 
between  the  twenty-one  days  and  the  end  of  the  three  months,  the 
parties  may  call  upon  them  to  appoint  an  umpire  although  their  time 
for  making  an  award  has  expired.  But  the  time  for  making  the 
^,^^  umpirage  *can  never  be  extended  beyond  six  months  from  the 

^  date  of  the  submission,  because  we  are  of  opinion  that  on  the 
true  construction  of  this  Act  of  Parliament,  if  the  arbitrators  do  not 
appoint  an  umpire  within  three  months,  there  is  altogether  a  failure, 
and  the  parties  must  begin  again. 

The  Court  below  intimated  that  they  gave  an  unwilling  judgment  in 
favour  of  the  plaintifiT,  by  reason  of  the  judgment  in  ReBradshawand  the 
East  and  West  India  Docks  and  Birmingham  Junction  Railway  Com- 
pany, 12  Q.  B.  562  (E.  C.  L.  R.  vol.  64).  But  neither  the  Court  nor  the 
learned  counsel  appreciated  the  soundness  of  the  judgment  there  given. 
It  was  the  case  of  an  appointment  of  an  umpire  under  The  Lands 
Clauses  Consolidation  Act^  1845,  8  &  9  Yict.  o.  18,  not  by  arbitrators, 
but  by  the  Board  of  Trade.  There  was  a  power  for  the  arbitrators 
to  appoint  an  umpire,  and  if  they  failed  then  either  of  the  parties 
might,  under  sect.  28,  apply  to  the  Board  of  Trade  to  appoint  an 
umpire;  under  that  clause  the  umpire  was  appointed:  and  I  believe 
that,  as  far  as  that  point  is  concerned,  the  judgment  would  on  a  hostile 
scrutiny  be  found  to  stand  correct.  The  facts  are  not  so  fully  stated 
in  the  report  as  in  the  judgment,  from  which  it  appears  that,  before 
the  twenty-one  days  had  expired,  the  arbitrators  were  called  upon  to 
appoint  an  umpire,  and  failed  to  do  so,  and  then,  in  pursuance  of  the 
statute,  the  Board  of  Trade  were  applied  to,  and  they  appointed  an 
umpire,  and  the  Court  adjudicated  that  he  was  well  appointed.  It 
seems  to  us  that  the  judgment  in  that  case  is  sound ;  and  therefore 
the  judgment  of  the  Court  below  in  the  present  case,  on  the  point  that 
this  was  a  valid  umpirage  by  an  umpire  who  had  a  valid  appointment, 
ought  to  be  affirmea. 

*R\  *^^^^  respect  to  the  other  point,  that,  the  umpire  having- 
.  •'  awarded  that  the  claimant  was  entitled  to  costs,  but  the  costs  not 
having  been  settled  and  allowed  before  the  action  was  brought,  the 
action  could  not  be  maintained,  we  are  of  opinion  contrary  to  that  of 
the  majority  of  the  Court  below.  We  hold  that  the  award  was  valid 
for  the  amount  of  compensation  to  be  paid  and  for  the  costs.  It  has 
i^ways  been  considered  that^  between  parties  to  an  action  in  the  superior 
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Coarts,  an  award  <rf  costs  means  judicially  tbe  oosts  of  the  liliigation ; 
and,  that  the  amotiat  is  to  be  obtained  miQisterially  by  the  proper 
officer  of  the  Court.  The  same  rule  applies  to  an  award  under  an  Act 
of  Parliament.  By  reason  of  the  submission  being  made  a  rule  of 
Court  the  taxing  officer  of  the  Court  has  authority  between  the  parties 
to  settle  the  amount  of  the  costs.  When  parties  engage  in  litigation, 
lometbing  may  be  due  from  one  of  them  to  the  other  for  costs ;  and 
tbe  action  by  the  party  to  whom  costs  are  to  be  paid  is  for  a  debt» 
which  can  be  ascertained  at  any  time,  by  going  before  the  taxing  officer. 
The  taxation  is  for  the  benefit  of  the  party  by  whom  the  costs  are  to 
be  paid,  in  order  that  he  may  pay  them  before  action  brought.  In 
the  present  <sase  the  demand  of  the  amount  of  the  costs  made  on  the 
defendant  with  a  bill  delivered  and  left  for  a  month  before  action 
brought  and  not  disputed,  is  an  actionable  claim  for  money,  and 
authorizes  the  plaintiff  to  sue  for  the  amount  of  the  damage  given  by 
the  award,  and  for  the  amount  of  the  costs.  We  do  not  think  that 
the  award  is  void  because  the  amount  of  the  costs  was  left  uncertain— 
the  right  of  action  vested  as  soon  as  the  award  was  made  both  for 
compensation  and  for  them.  The  judgment  must  therefore  be  reversed 
on  the  seoonid  point 

^Pollock,  G.  B.,  Williams,  Willes  and  KzAnsa,  Js.,  and  r«^ 
Bramwsll  and  Chaknell,  Bs.,  concurred.  ^ 

Judgment  affirmed  on  the  first  point ; 
reversed  on  the  second  point 


OBAINGER  and  Others  v.  MARTIN.    May  9. 

Marine  inturance. — Average  or  eotuiructive  total  loss, — Notice  of  abandonmentp 

In  JviM,  18S9y  ihn  owners  of  »  abip  yAlnod  aX  17,D002.  eaosed  themielref  to  be  insnrtd  bj 

^eiee  in  the  iieaal  form  for  10,OOO(.  from  Bombay  to  LirerpooU    When  off  Algoa  Bay  Bbe 

Mooontered  Tory  soYore  weather,  and  auatained  such  damage  that  it  became  necessary  to  pnt 

into  Port  LonU,  in  Maaritios,  where  she  arrived  on  the  21st  Angnst    On  the  8th  Septembec* 

the  master  wrote  to  tbe  owners  at  Belfast  a  letter  which  they  reoeiYed  about  the  10th  October, 

firing  a  detailed  aeeonnt  of  the  damage  which  the  ship  had  met  with,  and  estimates  of  the 

probable  expenses  of  repairing  and  refitting  her,  Ao.    On  the  l&th  the  owners  wrote  a  letter  t4 

tbs  captain,  in  which  they  left  him  to  act  as  he  considered  best  for  the  interests  of  all  concemedL 

Oa  tbe  8th  December  the  captain  wrote  a  letter  to  the  owners,  whiph  they  received  on  the  9th 

Juaary,  1860,  stating  that  he  had  made  np  his  mind  to  abandon  and  sell  tbe  hull,  Ac,  on 

teeennt  and  for  the  benefit  of  all  concerned.    On  the  13th  December  he  attended  before  a  notary 

paUic,  and  formally  declared  that  he  abandoned  the  ship  to  the  underwriters.    On  the  7th 

January,  1860,  tbe  ship  was  sold  by  auction  under  his  orders,  and  was  afterwards  broken  up. 

Tbe  owners  bad  bought  the  ship  in  1S55  for  20,000/.,  and.  20  per  cent,  would  be  a  reasonable 

deduction  in  respect  of  wear  and  tear  at  the  time  when  the  policy  attached.    The  cost  of  build- 

ieg  each  a  ship  at  that  time  would  have  been  20,000/. ;  and  tbe  cost  of  repairing  her  10,500/. 

Her  vslne  after  she  had  been  repaired  would  have  been  7500/.,  she  being  a  vessel  of  exceptional 

itse  and  class ;  but  an  owner  wanting  such  a  ship  fur  the  particular  purposes  of  his  trade,  and 

b&viog  to  elect  either  to  sell,  or  to  repair,  or  to.  purchase,  would  have  elected  to  repair  her,  for 

neb  a  vessel  eon^d  not  have  been  built  or  purchased  at  that  time  for  so  small  a  sum  as  10,500/. 

On  a  ease  stated  between  the  owners  and  an  underwriter,  the  Court  having  power  to  draw  in- 

faeoces  of  fact :  Held, 

L  Per  Erie,  C.  J.,  Pollock,  C.  B.,  Williams,  J.,  and  Channcll  and  Wilde,  Bs.,  affirming  the 
JadgoMot  of  the  Court  of  Queen's  Bench,  Martin,  B.,  and  Keating,  J.,  dissentientibus,  that 
Iben  was  only  an  average,  and  not  a  constrdctive  total  loss. 

1  Per  Erie,  O.  J.,  Pollock,  C.  B.,  Williame  and  Keating,  Js.,  ChanatfU  and  Wilde,  Bi., 
Jliiti%B.9.d]a««atirat%.th«t^9ati09of  alian4Qiua«P4wiMnel;i[itbii«  . 
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Errou  from  the  judgment  of  the  Court  of  Queen's  Bench,  given 
for  the  defendant  upon  a  case  stated  by  order  of  a  Judge  without 
pleadings.    See  vol.  2.  p.  456. 

^.^^  *The  case  was  argued  in  Hilary  Vacation,  February  2d  and  8d. 
J  Lush  (  Watkin  Williams  with  him),  for  the  plaintiflfe. — First.  As 
the  ship  could  not  have  been  repaired  except  at  an  expense  exceeding 
her  value  to  sell  in  the  market  when  repaired,  there  was  a  constructive 
total  loss :  2  Arn.  Insur.  1095, 2d  ed. ;  Manning  v.  Irving,  1  C.  B.  168, 
176  (E.  C.  L.  R.  vol.  50),  affirmed  in  Exchequer  Chamber,  2  C.  B.  784^ 
(E.  C.  L.  R.  vol.  52) ;  and  in  D.  P.,  6  0.  B.  391  (E.  C.  L.  R.  vol.  60) ;  1 
H.  L.  0.  287 ;  Moss  v.  Smith,  9  C.  B.  94,  108  (E.  C.  L.  R.  vol.  67), 
er  Maule  J.;  The  African  Steam  Ship  Company  v.  Swanzy,  2  K.  & 
.  660.  [Martin,  B. — The  real  test  is  stated  oy  Patteson,  J.,  deliver- 
ing the  opinion  of  the  Judges,  in  Irving  v.  Manning,  in  D.  P.  (6  C.  B. 
419 ;  1  1£.  L.  C.  304) :  •*  The  course  has  been  in  all  cases  in  modern 
times  to  consider  the  loss  as  total  where  a  prudent  owner,  uninsured, 
would  not  have  repaired."  Wildk,  B. — Whether  a  prudent  owner 
would  have  sold  the  ship  is  the  true  proposition,  though  it  may  be 
converf.ible  into  the  other.] 

Secondly.  Under  the  circumstances  no  notice  of  abandonment  waff 
9ece88ary ;  but  if  it  was,  the  notice  was  given  in  time,  which  was  a 
question  of  fact.  A  declaration  of  abandonment  before  a  notary 
public  was  not  necessary,  though  it  was  advisable,  because  it  made 
the  abandonment  absolute  and  irrevocable:  Henchman  v.  Offley,  note 
(a)  to  Kewlev  v.  Ryan,  2  H.  Bl.  345 ;  2  Arn.  Insur.  1027,  2d  ed. ; 
Cambridge  r.*^  Anderton,  2  B.  4;  C.  691  (E.  C.  L.  R.  vol.  9);  Roux  v. 
Salvador,  in  error,  3  Bing.  N.  C.  266  (E.  C.  L.  R.  vol.  32);  reversing 
the  judgment  of  the  Common  Pleas,  1  Bing.  N.  C.  526  (E.  C.  L.  B. 
vol.  27). 

♦in  ^Mellish  {Broum  with  him),  for  the  defendant. — First.  There 
^  being  no  proper  market  value  of  such  a  ship  as  that  in  question, 
the  selling  price  was  no  criterion  of  the  real  value.  A  prudent  unin- 
sured  owner  would  not  have  repaired  the  ship,  because  he  could  not 
have  replaced  her  except  at  a  cost  exceeding  that  of  the  repairs. 

Secondly.  Notice  of  abandonment  was  necessary,  as  the  master,  if 
he  intended  to  abandon,  had  no  right  to  sell  the  ship,  which  was  lying 
safely  in  harbour,  without  the  authority  of  the  underwriters.  The 
abandonment  was  insufficient,  because  the  notice  was  not  given  in 
time,  as  the  underwriters  had  no  opportunity  of  electing  to  repair  the 
ship:  Knight  v.  Faith,  15  Q.  B.  649,  659  (E.  C.  L.  R.  vol.  69),  per 
Lord  Campbell,  in  which  case  all  the  preceding  cases  were  reviewed: 
2  Arn.  Insur.  1166-1167,  2d  ed.,  citing  Hunt  v.  The  Royal  Exchange 
Assurance,  5  M.  &  S.  47,  and  Aldridge  v.  Bell,  1  Stark.  498  (E.  C.  L. 
B.  vol.  2). 

Lnsh^  in  reply.  Cur.  adv.  vuU, 

The  following  judgments  were  delivered. 

Erlb,  C.  J. — This  action  was  founded  upon  an  alleged  constructive 
total  loss  of  a  ship  of  which  the  plaintiffs  were  owners;  and  who 
claimed  to  recover  the  sum  insured  from  the  insurers.  In  the  Court 
of  Queen's  Bench,  two  questions  were  material  to  be  established. 
That  Court  were  of  opinion  in  favour  of  the  defendant  on  one  of 
themi  namely,  that  there  was  no  constructive  total  loss ;  they  said 
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sotUng  upon  the  question  whether  there  was  *a  notice  of  aban-   p^^^ 
donment  in  time.    From  that  judgment  upon  the  first  question  ^ 
there  has  been  an  appeal  to  this  Court. 

The  proceedings  m  the  Court  below,  and  afterwards  here,  have 
turned  entirely  upon  the  facts  set  out  in  an  award.  There  has  been 
no  question  on  the  rules  of  law  which  are  to  govern  the  case :  these 
being  conceded,  the  question  has  been  as  to  their  application  to  the 
facts.  There  is  some  difference  of  opinion  among  the  Judges  of  this 
Court ;  but,  inasmuch  as  that  difference  is  only  as  to  inferences  to  be  ^ 
drawn  from  certain  facts  stated  in  the  award,  we  think  it  better  and 
more  expedient  for  the  profession  that  we  should  not  deliver  conflict- 
ing judgments  in  respect  of  the  inferences  we  draw  from  these  facts, 
A  large  majority  of  the  Judges  affirm  the  judgment  of  the  Court 
below  upon  the  point  that  there  was  no  constructive  total  loss.  The 
Lord  Chief  Justice  Baron,  my  brothers  Williams,  Channell,  Wilde, 
and  myself  are  of  that  opinion.  My  brothers  Martin  and  Keating 
are  of  a  contrary  opinion. 

In  case  this  matter  should  be  taken  to  another  Court  of  error,  it  is 
necessary  to  decide  the  second  question,  viz.,  whether  there  was  notice 
of  abandonment  in  time ;  and,  in  respect  of  that,  my  brother  Martin 
is  of  opinion  that  the  notice  of  abandonment  was  in  time,  but  all  the 
rest  of  the  Court  are  of  opinion  that  the  notice  of  abandonment  was 
not  in  time ;  and  therefore  upon  that  point  also  the  judgment  of  this 
Court  will  affirm  that  given  by  the  Court  below,  though  it  did  not 
decide  that  point  The  Lord  Chief  Baron,  my  brothers  Williams, 
Channell,  Wilde,  and  Keating,  and  myself  are  in  favour  of  the  defend* 
ant  on  the  notice  of  abandonment. 

♦Pollock,  C.  B. — I  will  only  add  to  what  has  fallen  from  my  n^^^ 
Lord  Chief  Justice,  that  the  practice  is  now  much  more  common  ^ 
than  it  used  to  be,  of  referring  purely  matters  of  fact  to  the  Judges 
assembled  either  in  a  Court  of  error  or  in  a  Court  in  banc.  Formerly 
such  a  course  was  extremely  rare,  and  the  Judges  have  always,  as  far 
as  they  could,  avoided  deciding  them ;  but  when  they  have  to  decide 
a  matter  of  fact,  as  that  is  the  province  of  a  jury,  and  this  decision 
must  be  by  the  majority,  I  think  it  much  better  that  they  should 
simply,  like  a  jury,  return  their  verdict,  and  not  state  any  reasons  for 
their  differences  of  opinion,  because,  to  do  so,  could  not  establish  any 
principle  or  advance  the  study  of  the  law,  but  would  merely  express 
the  judgment  of  those  persons  by  whom  the  case  was  decided  as  to 
the  inferences  to  be  drawn  from  the  facts  laid  before  them.  I  there- 
fore entirely  agree  with  the  course  which  is  being  taken  respecting 
the  disputed  inferences  here,  and  which  meets  with  the  concurrence 
of  all  the  other  members  of  the  Court.  Judgment  affirmed. 
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*14]  *HOLLAND  v.  EUSSELL.    J£iy  9. 

Insutwiee, — Suppression  of  material  fact, — I^ncipal  and  agent — Money  had  and 

received, 

A.,  aa  Ag«nt  for  »  foreijp  owner,  entered  into  »  poliey  of  insnranoe  on  » iblp  In  the  nrail 
form.  At  the  time  of  effecting  t^e  insnraneey  A.  wm  in  poseeasion  of  »  letter  from  th« 
oaptein,  informing  him  that  the  ebip  had  raoeived  ia^vatf,  whioh  fact  he,  withont  fhindiileat 
intention  to  deceiTe,  omitted  to  diicloae  to  the  undarwritan.  The  ahip  waa  loat,  and  B^i,  no9 
of  the  underwriters,  paid  to  A.  his  amount  of  the  inaoranee;  but,  having  anbaequently  beeome 
acquainted  with  the  abore  circumstance,  brought  an  action  for  money  had  and  reoeired  againit 
him  to  reoorer  it  back.  A.,  before  be  waa  aware  of  B.'a  intention  to  dispute  the  policj,  and 
acting  bonft  fide  throughout,  transmitted  to  hia  principal  the  monej  he  had  reeeived  from  the 
rnrioua  underwriters ;  with  the  exception  of  a  certain  mmount  for  which  he  had  allowed  the 
principal  credit  in  a  settled  account,  and  of  another  which,  with  the  authoritj  of  the  p/incipal, 
he  had  expended  in  a  suit  brought  bj  him  on  behalf  of  the  principal  against  C,  another  under- 
writer on  the  policy ;  held, 

1.  (In  accordance  wkh  the  decision  in  Russell  e.  Thornton*  4  H.  A  H.  TB8,t  afflrmed  oa 
error,  8  Id.  140),  that,  in  consequence  of  the  concealment  from  the  underwriters  of  the  fiwi 
stated  in  the  captain's  letter,  the  policj  was  Yoidable  at  the  election  of  the  underwriters. 

3.  That  A.  being  only  an  agent,  of  whioh  B.  was  aware,  and  barings  without  notice  of  B.'a 
intention  to  repudiate  the  contract^  paid  oyer  to  his  principal  the  amount  reeeiyed  from  th« 
underwriters,  B.  was  not  entitled  to  recover  back  from  A.  his  amount  of  the  insuranoa. 

S.  That  there  was  no  difference  in  this  respect  between  the  money  actually  paid  oyer  by  A. 
to  his  principal,  and  the  moneys  which  had  aither  been  allowed  in  aooonnt  between  them  or 
expended  in  the  suit  against  C. 

The  plaintiff  having  appealed  from  the  decision  of  the  Court  of 
Qaeen's  Bench  in  discharging  the  rule  to  enter  a  verdict  for  him  ia 
this  cause  (see  the  report,  1  B.  &  S.  424  (E.  C.  L.  B.  vol.  101)),  the 
case  was  argued  before  Erie,  C.  J.,  Pollock,  0.  B.,  Williams,  Willes^ 
and  Keating,  Js.,  and  Bramwell  and  Ohannell,  Bs. 

Sir  George  Honyman,  for  the  plaintiff. 
'   Lush  ( Watkin  Williame  with  him),  for  the  defendant ;  who,  having 
been  heard  for  some  time,  was  stopped. 

♦151       *^^^  ^*  ^^^y^"^^^  ^^  heard  in  reply. 

^       The  arguments  used  on  both  sides  were  the  same  as  in  the 
Court  below. 

The  following  cases  were  referred  to.  Carter  v.  Boehm,  3  Burr. 
1905;  Buller  v.  Harrison,  Oowp.  565;  Marriot  v.  Hampton,  7  T.  R. 
269,  and  note  to  that  case  in  2  Smith's  Lead.  Cas.  364,  5th  ed. ;  Bil- 
bie  V.  Lumley,  2  East  469 ;  Cox  t;.  Prentice,  3  M.  &  S.  344  <E.  C.  L. 
E.  vol.  30) ;  Edwards  v.  Hodding,  5  Taunt.  815  (E.  C.  L.  R.  vol.  1) ; 
Townson  v.  Wilson,  1  Camp.  396;  Kelly  v.  Solari,  9  M.  &  W.  54  ;t 
Knight  V,  Faith,  15  Q.  B.  649  (E.  C.  L.  R.  vol.  69);  Martindale  v.  Falk- 
ner,  2  C.  B.  706,  719-20  (E.  C.  L.  R.  vol.  52) ;  Sweeting  v.  Pearce.  7 
C.  B.  N.  S.  449  (E.  0.  L.  R.  vol.  97);  Townsend  v.  Crowdy,  8  C.  B. 
N.  S.  477  (E.  C.  L.  R.  vol.  98);  Standish  r.  Ross,  3  Exch.  527  ;t  Rus- 
sell V.  Thornton,  4  H.  &  N.  788  ;t  affirmed  in  the  Exch.  Ch.  6  Id.  140  ;t 
The  Directors  of  the  Midland  Great  Western  Railway  of  Ireland  v, 
Johnson,  6  H.  L.  Cas.  798 ;  Story  on  Agency,  §  300-1,  6th  ed. 

Erle,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

This  is  an  action  by  the  plaintiff  to  recover  back  a  sum  of  200/. 
paid  to  the  defendant  by  the  plaintiff  as  underwriter  on  a  policy  of 
marine  insurance.    The  defendant  who  received  this  money  from  the 
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plaintiff  received  it  as  agent  for  a  foreign  principal.  The  plaintiff 
Icaevr  tbftti  and  paid  bim  in  that  capacity,  with  the  intention  that  he 
sfcoald  pay  it  over  to  that  Drincipal,  *and  he  did  so ;  and  all  r^g 
the  money  thus  reoeived  has  oeen  accounted  for  in  a  settlement  *■ 
of  aooount  approved  by  the  foreign  principal  under  eircamstances 
which  clearly  amount  to  payment  of  tfakt  sum  to  him.  The  defendant 
having  ther^Ebro  been  altogether  an  agent  in  the  matter,  is  there  any- 
thing  whkh  takes  him  out  of  the  ordinary  protection  to  which  as 
agent  is  entitled  who  pays  money  to  his  principal  before  he  received 
notice  not  to  pi^  it^  and  before  he  knew  that  there  was  no  legal  dutr 
o&  him  to  do  80  ?  There  is  nothing  in^Uiis  case  to  deprive  the  defends 
sDt  of  the  rigbt  of  an  ordinary  agent  so  to  proteet  himself.  He  had, 
indeed,  before  effecting  the  insurance,  received  a  letter  relative  to 
the  state  of  the  ship  about  to  be  insured,  the  contents  of  which  he 
did  not  eommaoieftte  to  the  insurer,  and  the  concealment  of  which 
would  have  avoided  the  policy  if  an  action  upon  it  had  been  defended 
on  that  ground.  But  the  whole  effect  of  that  concealment  is  to  avoid 
the  policy.  No  action  could  have  been  maintained  against  the  defend- 
ant for  not  having  communicated  the  information,  it  being  clear  that 
he  believed  thai  the  non-commnnication  of  the  letter  would  not  avoid 
the  policy;  although^  if  he  had  done  anvthing  which  amounted  to  a 
wilful  falseboodi  he  might  have  been  liable.  But  he  believed  that  it 
was  not  his  dnt^  to  bring  forward  that  letter,  and  he  acted  as  he  did 
with  the  intention  of  doing  what  was  right  both  towards  his  principal 
and  towarda  the  insurer.  The  non-disdiosure  of  the  contents  of  that 
letter  is  a  wrong  thus  far,  that  under  such  circumstances  the  insurer 
mj  avoid  the  policy  if  he  chooses,  but  it  is  not  a  wrong  as  between 
him  and  the  agent  by  whom  it  was  effected.  An  action  might  indeed 
have  been  '^brought  against  the  defendant  by  his  principal  for  r^^j 
vant  of  skill  in  effecting  a  policy  which  turned  out  to  be  ^ 
void.  But  the  point  of  me  case  is,  did  the  defendant,  according  to 
the  argument  of  Sir  Oeor^e  Honyman^  do  a  wrong  in  not  bringing 
forwara  that  letter?  I  say  no.  The  policy  was  a  voidable  policy  for 
the  reason  I  have  stated,  but  still  the  defendant,  in  demanaing  pay- 
ment of  it,  did  his  duty  to  his  principal ;  and^  as  it  was  voidable  only, 
had  a  right  to  act  on  it  as  if  it  were  a  valid  policy,  and  take  tne 
money,  which,  when  received,  he  had  a  right  to  bring  into  account 
between  himself  and  his  principal.  If  be  had  known  tliat  the  insurer 
intended  to  dispute  his  right  to  receive  the  money  on  the  policy,  and 
hastened  to  pay  it  over  to  his  principal  in  order  to  avoid  that  claimi 
or  did  anything  else  to  show  tnat  the  money  was  not  paid  over  by 
him  in  the  full  belief  of  the  validity  of  the  transaction,  it  would  have 
been  a  fraudulent  act. 

On  this  ground  I  think  the  defendant  is  entitled  to  the  usual  pro* 
taction  of  an  agent. 

The  rest  of  the  Court  concurring,  Judgment  affirmed. 

B.  A  8.,  VOIi.  XV.— -8 
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*.  OT  ^TRIMMER  V,  The  Reverend  CHARLES  BINGHAM  WALSH 
^^J  and  JOHN  THOMAS  WILLIAMS.    Nov.  14. 

Tithe  Commutation  Ad,  6  cf  7  ^  4,  c.  71,  «.  42. — Exiraordinary  renA-ckargt. — Hop- 

groundi. —  Waste  lands, 

A  parish  was  brongbt  nndor  tbe  operation  of  the  Tithe  Commntatioii  Aet»  6  A  7  W.  4,  c  71. 
The  award  of  tbe  Commiisioneri  found  that  the  Tiear  waa  entitled  to  the  small  tithes,  and,  in 
pnrsfiance  of  notice  giren  for  the  purpose  by  the  owners,  the  tithes  of  land  in  the  parish  which 
were  cultivated  as  hop-grounds  had  been  rained  separately.  It  also  fonnd  that  certain  land  in 
the  parish  of  which  A.  was  owner  and  ocenpier  was  common  or  waste  land,  and  not  anhject  to 
the  payment  of  tithes  in  kind ;  and  no  ordinary  rent-charge  was  made  payable  in  respect  of  It. 
A  TaluatioB  was  made  accordingly*  After  the  commutation  A.  enclosed  and  eultirated  thai 
land  as  hop-ground.  Held,  by  the  Court  of  Exchequer  Chamber;  consisting  of  Srle^  C.  J., 
Pollock,  C.  B.,  Willes  and  Keating,  Js.,  and  Bramwell  and  Channell,  Bs. :  rerersing  the  Jndg- ' 
ment  of  the  Queen's  Bench ;  per  Cockbum,  C.  J.,  and  Blackburn  and  Mellor,  Js„  diaaenUenta 
Wightman,  J. :  that  the  Ticar  was  not  entitled  onder  seeU  42  to  an  additional  amonnt  of  rent- 
charge  equal  to  the  extraordinary  charge,  in  respect  to  the  cultiTation  of  that  land. 

This  was  an  action  of  replevin,  in  whicb,  under  Tbe  Common  Law 
Procedure  Act,  1852,  sect.  46,  the  following  case  was  stated  for  the 
opinion  of  the  Court  without  pleadings. 

The  plaintiff  is  the  owner  and  occupier  of  certain  lands  in  the 
parish  of  Binstead,  in  the  county  of  Southampton.  The  plaintiffs 
land,  at  the  date  of  the  award  hereinafter  mentioned,  was  common  or 
waste  land,  but  has  since  been  enclosed,  and  ever  since  tbe  year  1855 
has  been  cultivated  by  the  plaintiff  as  hop-grounds. 

The  defendant  Walsh  became,  in  the  year  1854,  the  vicar  of  the 
parish  of  Binstead,  and  as  such  claims  to  be  entitled  to  an  extraordi- 
nary rent-charge  payable  in  lieu  of  the  tithes  in  respect  of  the  culfi* 
vation  of  the  plaintiff^s  lands. 

*191  *^^  pursuance  of  such  claim  the  defendant  Walsh,  by  tbe 
^  defendant  Williams  his  bailiff,  put  in  a  distress  on  the  25th 
March,  1861,  upon  certain  hop-poles  on  the  plaintiff's  land  for  872, 
45.  6 {(£.,  being  the  amount  payable  on  the  1st  October,  1860,  for  such 
extraordinary  rent-charge,  if  the  plaintiff's  land  was  liable  in  respect 
thereof^  ten  days'  notice  in  writing  of  the  intention  to  make  such 
distress  having  been  first  duly  given  by  the  defendant  Walsh  to  the 
plaintiff  on  the  8th  November,  1860.  Such  distress  was  duly  reple- 
vied by  the  plaintiff*,  and  the  question  to  be  decided  is,  whether  the 
plaintiff's  land  is  liable  to  the  extraordinary  rent-charge  for  hops.    ^ 

The  tithes  payable  in  respect  of  the  parish  have  been  duly  com- 
muted under  The  Tithe  Commutation  Act.  And  by  the  award  of  an 
assistant  tithe  Commissioner,  dated  tbe  11th  October,  1841,  duly 
confirmed  on  the  22d  October,  1841 ;  after  reciting  that  due  notice 
had  been  given  to  him  to  value  the  tithes  of  lands  in  the  parish, 
which  were  cultivated  as  hop-grounds  separately,  except  the  hop- 
grounds  lying  in  a  certain  district  called  the  Neatham  Tithery ;  and 
that  the  said  Commissioner  found  that  the  estimated  quantity  in 
statute  measure  of  all  the  lands  of  the  parish,  which  were  subject  to 
the  payment  of  tithes,  amounted  to  4886  acres  and  16  perches  culti- 
vated as  therein  stated,  (to  wit)  2260  acres,  8  roods,  and  10  perches 
as  arable  land,  186  acres  as  hop  grounds  not  within  the  Neatham 
Tithery  1160  acres  and  8  roods  as  meadow  or  pasture,  4S4  acres,  2 
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roods,  and  22  percbes  as  woodlaDd,  65  acres,  2  roods,  and  34  perches 
as  sites  of  homesteads,  and  828  acres  and  30  perches  (of  which  the 
plaintiff's  land  is  parcel)  were  nsed  as  common  or  waste  land ;  and 
that  the  Commissioner  also  found  that  all  the  lands  of  the  parish  were 
sabject  *to  the  payment  of  all  manner  of  tithes  in  kind,  with  the  p^o^ 
exception  of  1607  acres  and  24  perches  therein  particularly  ^ 
described,  and  being  lands  other  than  the  said  828  acres  and  80 
perches  of  which  the  plaintiff's  land  is  parcel  as  aforesaid;  and  recit- 
ing that  the  said  Commissioner  had  estimated  the  clear  annual  value  J 
of  the  said  tithes  in  the  manner  directed  by  the  said  Act  of  Parlia- 
ment, and  had  also  taken  into  account  the  rates  and  assessments  paid 
in  respect  of  such  tithes  during  the  seven  years  of  average  prescribed 
by  the  said  Act,  and  that  the  vicar  of  the  said  parish  for  the  time 
being  was  entitled  to  all  the  small  tithes  arising  from  all  the  lands 
of  the  said  parish  subject  to  tithes,  except  from  the  before-mentioned 
lands  called  the  Neatham  Tithery :  the  said  Commissioner  did  tliereby 
award,  amongst  other  things,  that  the  annual  sum  of  209Z.,  by  way 
of  ordinary  rent-charge,  subject  to  the  provisions  of  the  said  Act, 
and  to  commence  from  the  time  therein  mentioned,  should  be  paid  to 
the  vicar  of  the  said  parish  for  the  time  being,  instead  of  all  the  small 
tithes  other  than  tithe  of  hops  arising  from  all  the  lands  of  the  said 

f Irish  sabject  to  tithes  (except  the  said  lands  called  the  Neatham 
ithery  and  the  glebe) ;  and  that  the  further  sum  of  Is,  6d,  per  acre, 
and  a  proportionate  sum  for  any  quantity  less  than  an  acre,  should 
be  paid  to  the  vicar  of  the  parish  for  the  time  being  in  lieu  of  the 
small  tithes  other  than  tithes  of  hops  of  the  appropriate  glebe  lands 
of  the  parish,  or  of  such  parts  of  the  glebe  lands  as  might  at  any 
time  not  be  in  the  occupation  of  the  dean  and  chapter  therein  mexy^ 
tioned  or  their  successors  for  the  time  being;  and  the  Commissioner 
thereby  assigned  that  part  of  the  parish  not  within  the  Neatham 
Tithery  to  be  a  district  within  which  the  thereinunder-mentioned 
extraordinary  ^charge  upon  hop-grounds  should  prevail,  and  r^io^ 
did  thereby  further  award  that  the  lands  therein  which  were  ^ 
then  or  might  be  thereafter  cultivated  with  hops  should  be  charged 
with  and  pay  the  additional  sum  of  11.  per  imperial  acre,  by  way  of 
extraordinary  rent-charge,  and  a  proportionate  sum  for  any  quantity 
of  land  less  than  an  acre,  so  long  as  they  should  be  so  cultivated. 
The  plaintiff's  land  is  not  within  the  Neatham  Tithery. 
An  apportionment  of  the  sums  by  the  award  awarded  to  be  paid 
by  way  of  ordinary  rent-charge,  in  lieu  of  tithes,  amongst  the  several 
lands  of  the  said  parish,  was  duly  made  by  two  valuers  duly  appointed : 
which  apportionment  commences  as  follows  :-— 

"  Now  we,  having  been  duly  appointed  valuers,  to  apportion  the 
total  sum  awarded  to  be  paid  by  way  of  rent-charge,  in  lieu  of  tithes, 
amongst  the  several  lands  of  the  said  parish  of  Binstead,  do  hereby 
^>portion  the  rent-charge  as  follows : — 

^*  Gross  rent-charge,  payable  to  the  tithe-owners  in  lieu  of  tithesi 
for  the  parish  of  Binstead,  in  the  county  of  Southampton,  including 
11<.  IcL  for  vicarial  tithes  of  glebe  at  1^.  6d.  per  acre,  1^  2«.  6d.  for 
rectorial  tithes  of  glebe  at  S«.  per  acre,  and  136/.  for  extraordinary 
eharge  on  hops  at  IZ.  per  acre,  12432.  9s.  id.,  viz : — 
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•'  To  the  vioar       ......  £845  11  1 

''  Appropriators  or  tbeir  lessees,  Bicliard  Warner 

and  C.  Hoodie^ 761    2  S 

"  Impropriators,  viz. : 

"Trustees  of  Algebra  Lectures    .        .        .  70    0  0 

'  James  Languish 67    0  0 

"  Daniel  Innwood 9  16  0 

Jtl248    »  4** 

*221       *^<^lu®  !^  imperial  bushels  and  decimal  parts  of  an  imperial 
•'  bushel  of  wheat,  barlej,  and  oats,  yiz. : — 


Bubol  MkrdfldauU  pMia. 


Wheat 
Barley 
OaU 


1180 
20H 

8014 


78987 
25906 
48404 


landewiMn. 

Oooupltn. 

IfUBlWfV 

r«fiurrlBg 
to  the 
flu. 

•eriplloii  of  landir 
end  pmniMe. 

State  of 

OcMpft« 

tiOB. 

Qoentltifla 
faftotate 

AnooDt  orrept-ehevseeMoik 

tieoed  epon  the  levere]  haM 

aad  to  whon  payaMa 

\ 

Andftwiy 
Henry, 

BxeeBton 

9i 

520 
621 
622 
628 
6U 

ITealham 
TltlMffy. 

Upper,  12  aetet 
Lower,  ditto 

Row 
BfaUa'aGeppice 

Bow 

Arable 
ditto 

Wood 
ditto 
dttto 

12  1    6 

11  8    8 

0  14 

4  12 

0  0  16 

Hotetypereble 

to  the  trnateeii 

oTtbeAlgQbim 

IiMterM. 

Mtfetymy. 

ebletoAtM 

Bmdd, 
William. 

2     0     4 
2     0     0 

£  e.     J. 
1  18    8 
1  17    8 

And  then  proceeds  with  the  names  of  other  landowners  and  oocu* 

Siers,  with  the  names  and  description  of  their  lands  and  premises, 
lieir  state  of  occupation  and  (j^uantities  in  statute  measure,  and  the 
amount  of  rent-charm  apportioned  upon  the  several  lands,  and  to 
whom  payable.  And  the  apportionment  in  like  manner  gives  the 
names  ana  description  of  the  lands  and  premises  in  respect  of  which 
the  rent-charge  of  209iL  was  payable  to  the  vicar,  and  also  their  state 
of  occupation  and  quantities  in  statute  measure,  and  the  amount  of 
rent-charge  apportioned  upon  such  lands  and  to  whom  payable. 
MQ-i  Avery  piece  of  land,  homestead,  building,  &e.,  of  'whatever 
^  denomination,  liable  to  any  portion  of  the  said  ordinary  rent- 
charge  of  20921,  is  distinguished  separately.  No  apportionment  is 
made  of  the  extraordinary  rent-charge  payaole  in  respect  of  the  said 
186  acres  of  hop-grounds,  nor  are  they  again  mentioned  in  the  appor- 
tionment, excepting  at  the  end  of  a  summary  of  the  tithes  payable 

to  the  vtoar. £209  11  1 

'*  JExtfftordinary  charge  on  186  acres  of  hops»  at  tl 
per  acre  •       .       •       •  .  186    0  0 

£845  11  1** 
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The  award  does  not  appoilion  any  ordinary  rent-cbarge  what- 
ever  upon  the  said  828  acres  and  80  perches  of  common  or  waste 
knds  or  any  part  thereof,  but  they  are  included  (with  other  lands) 
in  the  appordonment  and  schedule  under  the  following  descrip- 

""  The  forest  of  Alice  Holt  2658  :  8  :  2,  rent^harge  payable  to 
Ticar," 

No  ordinary  rent-charge  therefoi>e  was  payable  or  has  been  paid  in 
respect  of  the  plaintiffs  land  or  of  the  common  or  waste  lands  of 
which  it  formed  part. 

The  extraordinary  rent-charge  of  1862.  has  from  time  to  time  varied 
and  been  paid  according  to  the  quantity  of  acres  cultivated  zm  hop- 
grounds. 

It  is  agreed  that  the  Court,  or  the  parties  and  their  counsel,  may 
refer  to  the  award  and  apportionment. 

An  enclosure  c^  part  of  the  lands  hereinbefore  mentioned  as  the 
forest  of  Alice  Holt,  including  the  plaintiff^a  land,  took  place  in  or 
about  the  year  1854,  and  the  award  made  by  the  valuer  appointed  in 
ihe  matter  of  diat  enclosure  was  confirmed  on  the  29th  January,  1857. 
There  is  no  mention  of  tithes  in  the  enclosure  award.  Allotments 
were  made  by  the  award  to  persons  *who  brought  in  and  proved  r^^A 
their  claims  in  the  usual  way,  and  the  plaintiff^s  land  was  allotted  ^ 
to  a  person  who  had  no  lands  in  Binstead  parish,  but  who  had  land 
in  an  adjoining  parish,  and  who  established  a  claim  to  allotments  in 
respect  of  sach  last-mentioned  lands  by  having  exercised  ooramonable 
rights  upon  and  over  tlie  Binstead  wastes.  Some  portion  of  these 
waste  lands  was  sold  by  the  said  Oommissioners  to  pay  the  expenses 
of  the  encloswre. 

In  or  about  the  year  1855  the  plaintiff  laid  out  and  commenced 
cultivating  his  enclosure  as  hop-ground,  and  has  ever  since  continued 
80  to  culttrate  it. 

The  defendant  Walsh  has  for  some  time  past  claimed  to  be  entitled 
to  the  said  extraordinary  rent-charge  in  respect  of  such  cultivation, 
hut  has  not  tried  to  enforce  payment  thereof  until  the  month  of  No- 
vember, 1860,  when  he  made  a  formal  claim  upon  the  plaintiff  and 
others  who  had  planted  the  said  enclosed  waste  lands  with  hops,  for 
the  payment  of  the  extraordinary  charge  of  H.  an  acre,  and  on  the 
8th  November,  1860,  a  further  formal  application  was  made  by  the 
last-named  defendant  for  the  said  rent-charge,  and  as  it  was  not  paid 
the  distress,  which  is  the  subject  of  this  action,  was  taken  by  the 
defendant  upon  the  plaintiff's  land  for  a  sum  of  S7L  is,  6{d,  being 
St  the  rate  of  12.  per  acre  for  land  cultivated  as  hop-ground,  for  ja 
period  of  two  years  up  to  the  1st  October  then  last  past. 

The  question  for  the  opinion  of  the  Court  is,  Whether,  under  the 
eireumstanoes  stated,  the  plaintiff's  land  is  liable  to  pay  the  said 
extra(mlinary  tithe  rent^charge  for  hopa. 

If  the  C!ourt  should  be  of  opinion  in  ihe  affirmative^  judgment  is 
to  be  entered  ibr  the  defendants  for  ^71.  4s.  6jd    If  the  Court   r^^n 
should  be  of  opinion  in  the  negative,  judgnoent  is  to  be  entered   '- 
for  the  plaintiff  for  2{.  is. 

Colmdge  {Garth  with  him),  for  the  plaintiff. — The  defendant,  as  vicar 
of  this  parbb,  is  not  entitled  to  an  extraordinary  rent-charge  in  respect 
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of  these  hop-grounds.    The  question  depends  on  the  construction  of 
certain  sections  of  The  Tithe  Commutation  Act,  6  &  7  W.  4,  c.  81. 

Sect.  40.  "  In  case  any  of  tha  lands  in  the  parish  shall  be  hop- 
grounds,  orchards,  o^  gardens,  and  notice  shall  be  given  by  the  owner 
thereof  to  the  Commissioners  or  Assistant  Commissioner  acting  in  that 
behalf  that  the  tithes  thereof  should  be  separately  valued,  the  Com- 
missioners or  Assistant  Commissioner  shall  estimate  the  value  of  the 
tithes  thereof  according  to  the  average  rate  of  composition  for  the 
tithes  of  hops,  fruit,  and  garden  produce  respectively  during  seven  years 
preceding  Christmas  in  the  year  1836,  within  a  district  to  be  assigned 
m  each  case  by  the  Commissioners  or  Assistant  Commissioner,  and 
estimating  the  same  as  chargeable  to  all  parliamentary,  parochial, 
county,  and  other  rates,  charges,  and  assessments  to  which  the  said 
tithes  are  liable,  and  shall  add  the  value  so  estimated  to  the  value  of 
the  other  tithes  of  the  parish  ascertained  as  aforesaid.'' 

Sect.  42.  "The  amount  which  shall  be  charged  by  any  such 
apportionment  as  hereinafter  provided  upon  any  hop-grounds  or  mar- 
ket gardens  in  any  district  so  to  be  assigned  shall  be  distinguished 
into  two  parts,  which  shall  be  called  the  ordinary  charge  and  the 
extraordinary  charge,  and  the  extraordinary  charge  shall  be  a  rate 
*261  *^^  imperial  acre,  and  so  in  proportion  for  less  quantities  of 
^  ground,  according  to  the  discretion  of  the  valuers  or  Commis- 
sioners or  Assistant  Commissioner  by  whom  the  apportionment  shall 
be  made  as  aforesaid ;  and  all  lands  whereof  the  tithes  shall  have  been 
commuted  under  this  Act,  and  which  shall  cease  to  be  cultivated  as 
hop-grounds  or  market  gardens  at  any  time  after  such  commutation, 
shall  be  charged  after  the  31st  day  of  December  next  following  such 
change  of  cultivation  only  with  the  ordinary  charge  upon  such  lands; 
and  all  lands  in  any  such  district  the  tithes  whereof  shall  have  been 
commuted  under  this  Act,  and  which  shall  be  newly  cultivated  as  hop* 
grounds  or  market  gardens  at  any  time  after  such  commutation,  shall 
be  charged  with  an  additional  amount  of  rent-charge  per  imperial 
acre,  equal  to  the  extraordinary  charge  per  acre  upon  hop-grounds  or 
market  gardens  respectively  in  that  district ;  provided  always,  that  no 
such  additional  amount  shall  be  charged  or  payable  during  the  first 
year,  and  half  only  of  such  additional  amount  during  the  second  year, 
of  such  new  cultivation ;  and  an  additional  rent-charge  by  way  of 
extraordinary  charge  upon  hop-grounds  and  market  gardens,  newly 
cultivated  as  such,  beyond  the  limits  of  every  district  in  which  any 
extraordinary  charge  for  hop-grounds  or  market  gardens  respectively 
shall  have  been  distinguished  as  aforesaid  at  the  time  of  the  commu- 
tation, shall  be  charged  by  the  Commissioners  at  the  time  of  such  new 
I  cultivation,  upon  the  request  of  any  person  interested  therein,  if  such 
new  cultivation  shall  have  taken  place  during  the  continuance  of  the 
commission  of  the  said  Commissioners,  and  after  the  expiration  of  the 
commission  shall  be  charged  in  such  manner  and  by  such  authority 
*271  *^  Parliament  shall  direct,  and  shall  be  payable  and  recovef- 

-l  able  in  like  manner  and  subject  to  the  same  incidents  in  all 
respects  as  an  extraordinary  charge  charged  upon  any  hop-grounds 
or  market  gardens  at  the  time  of  commutation." 

Sect.  67.  *•  From  the  1st  day  of  January  next  following  the  con- 
firmation of  every  such  apportionment  the  lands  of  the  said  parish 
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shall  be  absolutely  discharged  from  the  payment  of  all  tithes,  excepi 
so  far  as  relates  to  the  liability  of  any  tenant  at  rack-rent  dissenting 
as  hereinafter  provided,  and  instead  thereof  there  shall  be  payable 
thenceforth  to  the  person  in  that  behalf  mentioned  in  the  saia  appor- 
tionment a  sum  of  money  equal  in  value,  according  to  the  prices 
aseertained  by  the  then  next  preceding  advertisement,  to  the  quantity 
of  wheat,  barley,  and  oats  respectively  mentioned  therein  to  be  paya- 
ble  instead  of  the  said  tithes,  in  the  nature  of  a  rent-charge  issuing 
out  of  the  lands  charged  therewith ;  and  such  yearly  sum  shall  be 
payable  by  two  equal  half-yearly  payments  on  the  1st  day  of  July  sind 
the  1st  day  of  January  in  every  year,  the  first  payment,  except  in  the 
case  of  barren  reclaimed  lands,  as  hereinafter  provided,  being  on  the 
6rst  day  of  July  next  after  the  lands  shall  have  been  discharged  from 
tithes  as  aforesaid,  and  such  rent-charge  may  be  recovered  at  the  suit 
of  the  person  entitled  thereto,  his  executors  or  administrators,  by 
distress  and  entry  as  hereinafter  mentioned ;  and  after  every  first  day 
or  January  the  sum  of  money  thenceforth  payable  in  respect  of  such 
rent-charge  shall  vary  so  as  always  to  consist  of  the  price  of  the  same 
namber  of  bushels  and  decimal  parts  of  a  bushel  of  wheat,  barley, 
and  oats  respectively,  according  to  the  prices  ascertained  by  the  then 
next  preceding  ^advertisement,  and  any  person  entitled  from  r^^^o 
time  to  time  to  any  such  varied  rent-charge  shall  have  the  ^ 
same  powers  for  enforcing  payment  thereof  as  are  herein  contained 
concerning  the  original  rent-charge:  provided  always,  that  nothing 
herein  contained  shall  be  taken  to  render  any  person  whomsoever 
personally  liable  to  the  payment  of  any  such  rent-charge :  provided 
always,  that  the  rent-charge  which  shall  be  apportioned  upon  any 
lands  in  the  said  parish  which  during  any  part  of  the  said  period  of 
seven  years  preceding  Christmas  1886  were  exempted  from  tithes  by 
reason  of  having  been  enclosed  under  any  Act  of  Parliament,  or  con- 
verted from  barren  heath  or  waste  ground,  shall  be  payable  for  the 
first  time  on  the  1st  day  of  July  or  1st  day  of  January  next  following 
the  confirmation  of  the  apportionment  which  shall  be  nearest  to  the 
time  at  which  tithes  were  or  would  have  become  payable  for  the  first 
time  in  respect  of  the  said  lands  if  no  commutation  thereof  had  taken 
place." 

The  policy  of  the  statute  was  to  remove  the  impediments  to  the 
cultivation  of  waste  lands,  and  with  this  object  it  provides  that,  by  a 
commutation  made  once  for  all,  the  right  to  take  tithes  in  every  parish 
within  its  operation  shall  be  extinguished.  The  plaintifi'*s  lands 
being  waste  at  the  time  of  the  commutation,  paid  no  tithes,  and  con- 
sequently no  part  of  the  ordifiary  rent-charge  was  charged  on  them. 
Where,  by  mistake  in  an  apportionment,  the  tithe  Commissioners 
treated  certain  lands  as  tithe  free,  it  was  held  that  the  right  to  tithe 
from  those  lands  was  at  an  end:  Walker  v,  Bentley,  9  Hare  629. 
[Blackburn,  J. — ^These  lands  were  not  exempted  from  tithe  at  the 
time  of  the  apportionment,  but  the  tithe  arising  from  them  was  equal 
to  nothing.]  It  will  not  be  ^disputed  by  the  other  side  that,  p^no 
if  the  land  bad  been  newly  planted  with  anything  else  than  *- 
hops,  no  tithe  could  be  taken  for  it.  Now,  ex  vi  termini  "extraordi- 
nary" means  something  beyond  "  ordinary."     [ Wightman,  J. — Sect 
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43  points  out  a  special  mode  of  estimating  the  value  of  the  tithes  of 
lands  which  shall  have  been  exempted  &om  payment  of  tithes  by 
season  of  having  been  enclosed  under  any  Act  of  Parliament,  or  con- 
verted from  barren  heath  or  waste  ground,  or  by  reason  of  being 
glebe  lands,  or  of  having  been  parcel  of  the  possessions  of  any  privi- 
^ged  order,  and  notice  shall  have  been  given.  BIiACKBUBN,  J. — ^In 
note  (b)  to  Chitty's  Statutes,  by  Welsby  and  Beavan,  vol.  8,  p.  1887, 
2d  ed.,  referring;  to  stat.  2  &  i  Ed.  6,  c.  18  s.  6,  it  is  said,  "  The 
seven  years  begin  to  run  from  the  time  when  some  act  has  been  done 
to  make  the  land  more  productive  than  it  was  before.^ 

ifellish  {J.  J.  Asian  and  F.  M.  White  with  him),  fc^  the  defend- 
ant.— This  case  raises  an  important  question  for  all  clergymen  in  hop 
growing  counties,  especially  as  hops  are  vicarial  tithes.    In  The  Tithe 
ommutation  Act,  6  &  7  W.  4,  c  71,  the  Legislature  has  proceeded 
on  a  different  principle  with  respect  to  hop-grounds  and  market 
gardens  than  with  other  things  yielding  tithes.    By  that  Act,  what- 
ever tithe  rent^arge  is  imposed  on  otlier  land  at  the  time  of  the  com- 
mutation, is  to  renaain  for  ever ;  but  with  respect  to  hop-grounds,  the 
Ijegislature  says  that  land  growing  hops  shall  pay  an  extraordinary 
charge,  and  tMt  if  the  land  ceases  to  grow  them,  it  shall  cease  to  pay 
the  extraordinary  charge.    The  reason  of  this  latter  provision  is,  that 
were  it  otherwise,  then,  in  consequence  of  the  great  value  which 
MQ^   *mu8t  have  been  originally  set  on  the  land  that  had  ceased  to 
^  grow  hops,  the  charge  upon  it  would  be  a  sum  equal  to  the  rent 
of  the  land,  which  would  have  a  tendency  to  put  it  out  of  cultivation. 
JBlacxbcrn^  J.*— -The  question  turns  on  the  meaning  of  the  word 
''  commutation."    The  preamble  to  the  statute  seems  to  show  a  differ- 
ence between  ''compensation"  for  tithes  and  ''commutation"  of  them.] 
It  means  a  diange  from  the  obligation  to  pay  tithes  in  kind  to  an 
obligation  to  pav  a  rent-charge.    The  tithes  <u  this  waste  land,  there- 
fore, have  not  been  commuted.    It  is  conceded  that  if,  before  the 
commutation  in  this  {ttrish,  this  land  had  been  enclosed  and  planted 
with  hops,  tithe  in  kind  would  have  been  payable  for  it.     [Wight- 
jiAKf  J« — What  are  the  tithes  in  the  parish  commuted /or?]    For  the 
4ithes  of  all  lands,  which,  whether  they  paid  tithes  or  not,  were  liable 
to  pay  them.    Commutation  must  not  be  confounded  with  apportion- 
ment.   The  term  "commuted"  does  not  apply  to  the  "apportion- 
ment," but  to  the  agreement  to  take  the  rent-charge  in  respect  of  all 
the  lands,  thoi^h  nothing  is  afterwards  apportioned  to  some  of  them. 
By  sect.  17,  the  owners  of  the  lands  And  of  the  tithes  within  a  parish 
may  meet  and  make  an  agreement  for  the  commutation  of  tithes 
within  the  limits  of  the  parish.    Sect.  68 :  "  It  shall  be  lawful  for  the 
valuers  or  Commissioners  or  any  Assistant  Commissioner,  upon  the 
request  of  any  landowner,  at  any  time  before  the  confirmation  of  the 
appoitionment,  to  apportion  the  whole  rent-charge  intended  to  be 
cnarged  upon  any  lands  of  such  landowner  held  under  the  same  title 
and  for  the  same  estate  in  the  same  parish,  specially  upon  the  several 
closes  or  portions  of  such  lands,  or  according  to  an  acreable  rate  or 
acreable  rates  upon  lands  of  different  quality,  in  such  manner  and  in 
M«^  such  proportion,  and  to  the  exclusion  of  "^such  of  them,  as  the 
^  la&downeri  with  the  consent  of  the  person  entitied  to  such  rent- 
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^barge,  may  direot,  and  the  particulars  of  ^vecry  aacb  apeoial  appor- 
tionment sball  be  ineladed  in  tbe  draft  of  the  apportionment  and  taken 
to  be  a  part  thereof:  provided  always,  tbat  toe  extra  expenses  of 
every  snch  special  apportionment  sball  be  borne  by  tbe  party  at  wboae 
instance  tbe  same  shall  have  been  made,  and  sball  be  recoverable  as 
other  costs  of  the  apportionment  are  recoverable,  and  that  no  close  of 
land  shall  be  charged  with  anv  rent-oharge  or  share  of  rent-charge  on 
account  of  tbe  tithes  of  any  other  lands,  unless  the  vidue  of  snch  lands 
shall  be  at  least  ^ree  times  the  value  of  the  whole  rent-dbarge  upon 
such  lands."  This  further  appears  from  the  form  of  parochial  agree- 
ment given  in  sect.  21,  and  toe  power  to  appoint  valuers  m  sect.  82* 
And  by  sect  63 :  ''  As  soon  as  may  be  zt\&r  the  choosing  of  such 
valuer  or  valuers,  and  after  tbe  <confimiation  of  the  said  agreement, 
tbe  valuer  or  valuers  so  chosen  sball  apportion  tbe  total  sum  agreed 
to  be  paid  by  way  of  rent^charge  instead  of  tithes,  aikl  tbe  expenses 
of  the  apportioameut,  amongst  the  several  lands  in  the  said  parisb, 
according  to  such  principles  of  apportionment  as  sball  be  agreed  upon 
at  the  meeting  at  which  the  valuer  <xr  valuers  shall  be  diosen,  or  if  no 
principles  shall  be  then  agreed  upon  for  the  guidance  of  t^e  valuer  or 
valuers,  then,  having  regard  to  tbe  average  titheable  produce  uid 
productive  quality  of  the  lands,  according  to  his  or  tbdr  discretion 
and  judgment,  but  subject  ia  «ach  ease  to  the  provisions  hereinafter 
contain^,  and  bo  that  in  each  case  the  several  iasds  shall  have  the 
full  benefit  of  every  modus  and  oompoaitioii  Iteal,  pnesoriptive  and 
customary  payment,  and  of  every  exemption  from  or  non-liability  to 
tithes  ^relating  to  the  said  lands  i^espeotively,  and  having  regard  |>«oo 
to  the  several  tithes  to  which  the  said  lands  are  severally  ^ 
liable ;  ka." 

Sect.  dO.  "  As  soon  as  all  such  suits  and  differences  shall  have  bem 
decided,  or  if  there  shall  have  beeo  no  suits  or  diffepences  then  as  soon 
as  tbe  Commissicmati  or  Assistant  OomrnissioBer  sball  have  asoer* 
tained  and  estimated  as  aforesaid  the  total  value  of  all  the  tithes  of 
the  said  parish,  the  Commissioners  or  Assistant  Commissioner  shall 
frame  tbe  draft  ol  an  award,  declaring  that  tbe  sum  ascertained  as 
aforesaid  shall  be  the  amount  of  the  rent-diarge  to  be  paid  in  respect 
of  tbe  tithes  of  the  said  parish,  and  every  such  draft  shall  contain  all 
the  particulars  hereinbefore  required  to  be  inserted  in  any  parochial 
agreement  or  any  schedule  thereto;  provided  always,  that  no  such 
award  shall  be  made  for  giving  land  instead  of  the  tithes  of  the 
parish." 

It  is  not  found  as  a  iact  tbat  no  tithe  was  ever  paid  in  respect  of 
this  land. 

Stat.  2  &  i  Ed.  6,  o.  18,  s.  £,  enacts,  "  All  such  barren  heath  or 
waste  ground,  other  than  such  as  be  discharged  for  the  payment  of 
tithes  by  A'Ct  of  Parliament,  whicA  before  this  time  have  lain  barren 
and  paid  no  tithes  by  reason  of  the  same  barrenness,  and  now  be  or 
hereafter  sliall  be  improved  and  converted  into  arable  ground  or 
meadow,  shall  from  henceforth,  after  the  end  and  term  of  seven  years 
next  after  such  improvement  fully  ended  and  determined,  pay  tithe 
for  the  com  and  hay  growing  upon  the  same,  &c."  Sect.  6.  ^  Pro- 
-vided  always,  &c.    That  if  any  such  barren,  waste  or  h^th  ground^ 


82  TRIMMBB  v.  WALSH.    H.  T.  1862. 

hath  before  this  time  been  charged  with  the  payment  of  any  tithes, 
*3S1  ^"^  ^^^^  ^^®  *8ame  be  hereafter  improved  or  converted  into 
^  arable  ground  or  meadow;  that  then  the  owner  and  owners 
thereof  shall,  during  seven  years  next  following  from  and  after  the 
same  improvement,  pay  such  kind  of  tUhe  as  was  paid  for  the  same 
before  the  said  improvement."  In  Wttt  v.  Buck,  1  E.  &  Y.  T.  C. 
254,  8  Bulst.  166,  s.  c.  nom.  Buck  v.  Witt,  1  Rol.  854,  Gw.  1574, 
it  was  held  that  barren  land  under  that  statute  is  such  ground  as  will 
not  bear  corn  of  itself,  without  very  great  costs  in  the  extraordinary 
manuring  of  it ;  but  if  the  same  will  bear  corn  without  any  great 
labour  and  manuring  (but  only  with  charge  in  regaining  it  from  being 
overflown),  it  shall  pay  tithes  presently,  for  the  same  ought  to  be 
suHpte  naturfi  barren,  or  else  it  shall  not  be  within  that  statute  and  the 
clause  of  disharge ;  for  if  one  do  gain  land  from  the  sea,  which  after- 
wards bears  good  corn,  of  this  he  shall  pay  tithes.  Also  wood  ground 
is  not  barren  ground  within  that  statute,  for  if  one  stub  up  the  wood, 
and  convert  it  into  arable  with  great  cost  and  labour,  yet  he  shall  pay- 
tithes  for  it  presesently.  In  Doyley  v,  Hornby,  2  E.  &  Y.  T.  C.  82, 
Ow.  714,  heath  land,  converted  at  considerable  expense  into  meadow 
and  arable  land,  was  held  not  to  be  barren  land  within  that  Act. 
And  in  Horner  v.  Bonner.  6  Mod.  86,  96,  1  E.  &  Y.  T.  C.  657,  that 
if  land  yield  any  profit  before,  such  as  wood,  &c.,  it  is  not  within  the 
statute  as  barren  land,  which  ought  to  be  8u£pte  natar$  sterilis. 
[WiGHTMAN,  J.,  referred  to  3  Burn^s  Eccl.  Law,  tit.  Tithes,  685,  9th 
ed.] 

Coleridge,  in  reply. — The  onus  lies  on  the  other  side  to  show 
^04-1  that  there  are  words  in  the  statute  imposing  the  ^additional 
-'  charge  claimed.  The  argument  of  the  other  side,  that  commu* 
tation  means  for  liability  to  tithe,  and  not  for  payment  of  them,  con- 
founds tithe  with  liability  to  tithe.  Commutation  of  tithe  means 
commutation  of  actual  tithe,  not  of  the  liability  to  it.  The  word 
''  apportionment"  refers  to  the  rent-charge,  not  to  the  tithe.  By  the 
interpretation  clause,  sect.  12,  ''The  words  'landowner'  or  'tithe- 
owner'  or  *  owner  of  lands'  or  'owner  of  tithes'  shall  mean  and  include 
every  person  who  shall  be  in  the  actual  possession  or  receipt  of  the 
rents  or  profits  of  any  lands  or  tithes  (except,  &c.),  and  that  without 
regard  to  the  real  amount  of  interest  of  such  person." 

GocKBUBN,  C.  J. — Our  judgment  is  for  the  defendant.  The  whole 
question  turns  on  this,  whether  the  land  of  the  plaintiff,  in  respect  of 
which  this  additional  rent-charge  is  demanded,  was  subject  to  tithes 
before  The  Tithe  Commutation  Act,  6  &  7  W.  4,  c.  71,  and  whether  the 
right  to  tithes  from  it  has  been  commuted  under  that  Act?  I  think  it 
f  was.  The  land  in  question,  at  the  time  of  the  tithe  commutation,  was 
waste  land,  and  has  since  been  applied  to  the  cultivation  of  hops.  By- 
sect.  42  of  The  Tithe  Commutation  Act,  there  is  a  special  legislation 
applicable  to  the  cultivation  of  hop-grounds.  The  legislature  consi- 
dered that  the  titheable  value  of  land  is  very  different  when  it  is 
applied  to  the  cultivation  of  hops  and  when  it  is  applied  to  other 
things ;  and  feeling  the  great  hardship  that  otherwise  would  fall  on 
the  owners  and  occupiers  of  lands  which,  at  the  time  of  the  statute, 
might  be  u^ed  for  growing  hops,  made  a  provision,  in  favour  of  the 
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hop  grower,  that  a  portion  of  the  rent-charge  in  respect  of  such  lands 
should  be  reduced  in  the  event  of  any  change  being  made  in  p^q^ 
^them  as  to  the  cultivation  of  hops.  And  the  question  is,  whe-  ■- 
ther  the  land  of  the  plaintiff,  wnich  is  admitted  to  be  newlj  culti- 
vated as  hop-ground,  is  liable  to  the  additional  charge.  All  turns  on 
the  meaning  of  the  term  *' commuted."  It  is  argued  that,  in  this  par- 
ticular case,  the  land  at  the  time  of  the  commutation  for  this  parish 
did  not  yield  any  titheable  produce ;  consequently  the  Commissioners, 
in  apportioning  the  lands  out  of  which  tithes  were  to  be  paid,  set  figure 
nothing  against  this  land,  and  therefore  here  was  no  commutation  in 
respect  of  it.  But  that  argument  confounds  "  apportionment"  with 
'*  com  mutation."  The  land  in  question  was  liable  to  tithe  if  at  any 
time  it  should  produce  anything  that  was  subject-matter  of  tithe ;  that 
liability  has  been  extinguished,  and  therefore,  in  that  sense,  there  has 
been  a  commutation  for  it.  The  statute  uses  the  term  "commutation" 
in  contradistinction  to  "apportionment" — it  speaks  throughout  of 
commutation  of  tithe  in  a  parish  which  is  to  be  changed  into  a  rent- 
charge  apportioned  according  to  the  several  values  of  the  lands  in 
that  parish,  and  when  that  is  done  the  tithes  are  for  ever  commuted 
into  a  rent-charge.  The  liability  of  these  lands  to  pay  tithe  has  been 
extinguished  by  commutation,  how  then  can  it  be  said  that  the  tithe 
of  the  land  has  not  been  commuted  7  It  is  not  contended  that  the 
land  remains  liable  to  tithes  in  kind. — Why  not?  Simply  because 
the  tithes  have  been  commuted  into  a  rent-charge. 

WiOHTMAy,  J. — I  differ  from  the  construction  put  on  this  statute 
by  my  Lord  Chief  Justice.  It  appears  to  me  that  the  42d  section  con- 
templates two  things, — the  case  of  land  included  in  the  commutation 
being  hop  ^grounds,  and  the  case  of  such  land  being  afterwards  p^n^ 
eonvertea  into  land  cultivated  in  some  other  manner.  It  there-  ^ 
fore  proposes  that  there  shall  be  two  charges  upon  such  land,  namely, 
the  one  an  ordinary  charge,  and  the  other  an  extraordinary  one.  But 
the  second  part  of  the  section  contemplates  the  case  where,  after  the 
passing  of  the  Act,  and  after  the  commutation,  the  land  shall  be 
newly  and  for  the  first  time  cultivated  as  hop-grounds :  and  it  is  on 
that  part  of  the  section  that  the  question  arises :  '^And  all  lands  in 
any  such  district  the  tithes  whereof  shall  have  been  commuted  under 
this  Act,  and  which  shall  be  newly  cultivated  as  hop-erounds  or  mar- 
ket-gardens  at  any  time  after  such  commutation,  shall  oe  charged  with 
an  additional  amount  of  rent-charge  per  imperial  acre,  equal  to  the 
extraordinary  charge  per  acre  upon  hop-grounds  or  market  gardens 
respectively  in  that  district."  It  seems  to  me  that  in  order  to  bring 
a  case  within  this  part  of  the  section  it  is  necessary  that  there  should 
be  an  amount  of  rent-charge  under  the  apportionment  paid  in  respect 
of  that  land,  otherwise  I  do  not  know  what  efiect  to  give  to  the  words 
"additional  amount  of  rent-charge."  Then,  as  the  land  in  question 
paid  nothing,  and  consequently  no  rent-charge  was  put  upon  it,  the 
case  does  not  come  within  that  section.  Whether  the  Legislature 
contemplated  this  I  do  not  know,  but  the  terms  of  the  section  are  not 
aaiBcient  to  make  the  landowner  liable  for  an  additional  charge. 

I  therefore  think  that  the  plaintifi;  is  entitled  to  succeed. 

BlacxbubN;  J. — I  think  that  the  defendant  is  entitled  to  succeed. 
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Miti  I  Agree  with  both  my  Lord  Chief  Justice  *and  my  brother 
J  Wightman  that  the  whole  matter  turns  on  the  effect  of  the  42d 
section  of  The  Tithe  Ooramutation  Act,  6  &  7  W.  4,  c.  71.  Thai 
section,  after  providing  that  with  respect  to  lands  which  at  the  time 
of  commutation  were  cultivated  as  hop-grounds  or  market  gardens^ 
the  rent-charge  is  to  be  divided  into  two  portions,  the  ordinary  and 
the  extraordinary,  enacts  ''  All  lands  whereof  the  tithes  shall  have 
been  commuted  under  this  Act,  and  which  shall  eease  to  be  culti- 
vated as  hop-grounds  or  market  gardens  «t  any  time  after  such  com- 
mutation, slmll  be  charged,  ko^  <mly  with  the  ordinary  charge  upon 
such  lands."  Then  comes  the  proviso  which  we  are  to  consider: 
'  And  all  lands  in  any  such  district  the  tithes  whereof  shall  have 
been  commuted  mider  this  Act,  and  which  shall  be  newly  cultivated 
as  hc^-grounds  or  market  gardens  at  any  time  after  sueh  ocnnmutation, 
shall  be  charged  with  an  additional  amount  of  rent-charge."  Now 
the  lands  in  question  are  in  the  district  and  are  newly  cultivated  as 
hop-grounds,  and  the  question  is,  are  they  subject  to  this  extraordi- 
nar,^  charge  ?  and  that  turns  on  whether  they  are  to  be  considered  as 
lands  the  tithes  of  which  have  been  commuted  under  the  statute.  It 
appears  from  the  statement  in  the  case  that  these  lands  and  all  the 
other  lands  in  the  parish  were  subject  to  all  manner  of  tithe  in  kind* 
but  that  at  the  time  of  the  commutation  these  particular  lands  were 
waste  or  common  laads ;  and  at  that  time«  and  1  presume  at  all  pre- 
vious times,  there  had  been  no  tttheaUe  produoe  from  them.  Still 
they  were  liable  to  tildes,  and  if  thwe  were  titbeable  produce  from 
them  the  vicar  would  have  been  entitled  to  the  tithe  of  it.  The  argu- 
ment of  Mr.  Coleridge  is,  that  there  could  not  be  tithe  in  respect  of 
:^og-|  these  lands  because  tithes  were  ^not  de  facto  paid  in  respect  of 
^  them.    But  it  appears  to  me  that  as  there  was  a  liability  on 


these  lands  to  pay  tilJies  in  kind,  they  were  not  hoQ  fiom  tithes,  but 
were  subject  to  a  liability  to  pay  them,  and  although  this  did  noi 
result  in  a  money  payment,  it  might  do  so  at  some  future  time.  Then 
comes  the  real  question,  are  these  lands  "the  tithes  whereof  shall 
have  been  commuted  under  this  Act*'  ?  The  objection  made  to  that 
is  that  when  the  commutation  for  the  parish  was  made  the  vicar  was 
deprived  of  tithe  m  kind  for  all  lands  including  these,  and  got  a  rent- 
charge  instead ;  but  no  portion  of  that  rent-eharge  was  apportioned 
on  these  lands,  therefore  they  are  discharged  from  tithe.  It  does 
not  seem  to  me  so.  I  think  Mr.  MeUi^h  was  right  when  he  said, 
looking  at  the  earlier  seetioas  of  the  Act,  that  tithes  are  commuted 
for  all  the  lands  which  are  discharged  from  lialulity  of  or  to  tithe  ia 
kind,  so  that  the  tithe-owner  gets  his  rent-charge  whether  any  por- 
tion of  it  were  fixed  on  the  land  or  not.  There  is  nothing  in  the 
statute  to  show  that  '*  commuted"  is  used  in  any  but  its  popular  sense*. 
If  the  Legislature  had  contemplated  the  particular  case  of  waste  lands 
turned  into  hop-grounds  afterwards  (which  I  should  think  they  looked 
on  as  a  matter  not  likely  to  ha{»pen,  although  it  seems  it  has  hap- 
pened), they  would  have  proviifed  for  it.  Then  the  plaintiff's  coun- 
sel argues  that  the  use  of  the  term  "  additional"  in  the  42d  section 
shows  that  there  must  have  been  some  rent^charge  before:  but  although 
my  brother  Wightman  attaches  some  wtnght  to  that  argumenl^  I  do 
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not.  I  think  that  a  charge  made  <m  a  particular  person  may  be  called 
an  ''  extraordinary"  charge  on  him  althoagh  be  was  not  liable  to  paj 
a&jthing  before,  and  that  ^'additional  char^**  does  not  necessarily 
*^91  ™^^  *that  anything*  was  paid  by  him  before,  but  refers  to 
-■  what  he  has  to  pay.  If  he  paid  nothing  before,  he  pays  this 
now ;  if  be  paid  something  before,  he  pays  this  in  addition^ 

MiLLOB)  J. — ^I  am  of  the  same  opinion  as  my  Lord  Chief  Justice 
and  my  brother  Blackburn.  I  agree  with  Mr.  Oohridge  that  we  must 
see  in  the  statute  words  imposing  this  charge  before  we  say  that  a 
person  is  liable  to  it  On  his  own  concession,  howerer,  the  construc- 
tion of  Mr.  Coleridge  would  lead  to  extraordinary  results.  First,  he 
says  that  the  tithes  of  this  land  are  extinguished  by  commutation, 
and  yet  they  are  not  commuted.  But  another  consequence  would 
follow.  Suppose  lands  titheable  at  a  rery  small  amount,  if  by  a 
dange  in  the  mode  of  their  cultivation  they  become  hop-grounds^ 
it  is  admitted  they  would  be  liable  to  the  extraordinary  charge;  and 
yet  if  this  land,  though  titheable,  not  producing  tithes  at  the  time 
of  the  commutation,  become  hop -ground  afterwards,  it  would  not  be 
titheable.  That  would  be  an  injustice.  I  agree  iritii  the  distinction 
taken  by  my  Lord  Chief  Justice  between  commutation  and  apportion- 
ment To  apportion  the  tithes  on  hop-grounds  according  to  their 
existing  cultiration  would  be  very  unjust,  the  Legislature  therefore 
diTides  the  charge  into  two  charges, — the  ordinary  and  the  extraordi- 
nary;  but  all  that  is  with  reference  to  the  apportionment,  not  to  the 
commutation.  Judgment  for  the  defendant 


^IN  THE  EXCHEQUER  CHAMBEB.  [*40 

TBIMMEB  V.  The  Beyerend  CHABLES  BIKOHAM  WALSH 
and  JOHN  THOMAS  WILLIAM&    May  11,  1868. 

Vor  liMd-noto,  ice  a&ta,  p.  18. 

Ebbor  having  been  brought  on  the  above  judgment,  the  case  was 
heard  and  determined,  before  Erie,  C.  J.,  Pollock,  C.  B.,  Willes  and 
Keating,  Js.,  and  Bramwell  and  Ghannell,  Bs. 

The  oounsel  were  the  same  as  in  the  Court  below.  The  arguments 
tlso  were  the  same :  except  that  no  authorities  were  cited ;  and  stats. 
2  &  S  Vict.  c.  62,  3  &  4  Yict.  c.  15,  s.  18,  and  28  k  24  Yict.  c.  98,  & 
tt,  were  referred  to. 

Erls,  C.  J. — The  judgment  of  the  Court  of  Queen's  Bench  ought 
to  be  reversed. 

The  case  turns  on  the  construction  ci  the  42d  section  of  The  Tithe 
Commutation  Act,  ft  &  7  W.  4,  c.  71 :  but  before  I  come  to  that  sec- 
tkm,  I  wish  to  say  that  the  general  policy  of  the  Act  is  apparent  from 
the  67th  section,  which  enacts  that,  when  the  Act  comes  into  operation 
in  a  parish,  tithes  are  to  be  put  an  end  to  in  that  parish  after  a  given 
day;  and  inateod  of  the  tithes  there  shall  be  payable  to  the  tithe* 
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owners  a  sum  of  money  issuing  out  of  the  lands  specified  in  the  appor* 
tionment  of  the  Commissioners ; — a  separate  sum  being  payable  for 
^j^^l  *each  portion  of  land  specified,  and  one  portion  of  land  not 
-I  being  answerable  for  the  sum  issuing  out  of  another.  The 
object  of  the  Act  may  have  been  to  encourage  the  cultivation  of  the 
soil,  and  if  that  be  so  with  respect  to  lands  already  in  cultivation, 
the  same  object  may  also  have  been  in  view  to  iuauce  persons  to 
bring  lands  into  cultivation. 

Such  being  the  general  policy  and  effect  of  the  Act,  what  are  its « 
provisions  with  respect  to  hop-grounds?  The  Legislature  contem- 
plated that  the  owner  of  the  tithe  and  the  owner  of  the  land  have  each 
a  peculiar  interest  in  the  tithe  of  hops ;  and  the  40th  section  accord- 
ingly empowers  the  Commissioners,  upon  the  application  of  the  land- 
owners, to  assess  the  lands  of  an  assigned  district  within  the  parish 
with  an  additional  charge  if  they  grow  hops.  The  effect  of  the  statute 
thus  far  would  be,  that  lands  in  any  narish  upon  which,  by  the  appor- 
tionment, no  tithe  was  fixed,  would  oe  free  from  tithe.  This  propo- 
sition is  admitted  to  be  true  for  all  lands  except  lands  used  for  the 
cultivation  of  hops.  The  Legislature,  it  is  argued,  says  to  the  land- 
owner, '*  You  may  grow  any  other  kind  of  produce  on  your  land,  and 
the  tithe-owner  has  no  right  to  go  beyond  his  apportionment ;  but  if 
you  grow  fiops  on  your  land,  he  may  come  in  and  demand  tithe  on 
them."  This  would  be  a  strange  enactment  if  the  words  were  so. 
But  they  are  not.  For  sects.  40  and  42  impose  no  apportionment  in 
respect  of  other  produce  than  hops  beyona  the  ordinary  charge :  if 
the  lands  grow  hops,  then  the  additional  charge  shall  be  put  on  or 
taken  off  according  as  the  hops  are  put  on  or  taken  off;  the -words  of 
sect.  42  being,  there  shall  be  an  exiraordinary  charge  for  hops,  and  an 
additional  amount  of  rent  charge  equal  to  the  extraordinary  charge 
for  hops.  The  first  part  of  the  section  makes  provision  for  lands 
i^^n-\  which,  at  the  time  of  the  'apportionment,  were  growing  hops. 
J  It  says,  "The  amount  which  shall  be  charged  by  any  such 
apportionment  as  hereinafter  provided  upon  any  hop-grounds  ot 
market  gardens  in  any  district  so  to  be  assigned  shall  be  distinguished 
into  two  parts,  whibh  shall  be  called  the  ordinary  and  the  extraordi- 
nary charge :"  then  proceeds  to  enact,  that  when  the  land  ceases  to  be 
so  cultivated  after  the  commutation,  the  extraordinary  charge  shall 
be  taken  off.  That  is  clearly  applicable  to  lands  mentioned  in  an 
apportionment  and  upon  which  a  rent-charge  in  lieu  of  tithes  has  been 
imposed.  Now,  the  second  part  of  the  section  says,  "All  lands  in 
any  such  district  the  tithes  whereof  shall  have  been  commuted  under 
this  Act,  and  which  shall  be  newly  cultivated  as  hop-grounds  or 
market  gardens  after  such  commutation,  shall  be  charged  with  an 
additional  amount  of  rent-charge  per  imperial  acre,  equal  to  the  extra- 
ordinary charge  per  acre  upon  hop-grounds  or  market  gardens  respect- 
ively in  that  district."  It  is  argued  that  this  is  applicable  to  lands 
which  were  virtually  tithe  free,  on  which  no  charge  was  imposed  in 
the  apportionment,  but  that  if  they  had  been  within  a  hop  district 
before  the  apportionment  was  put  on,  they  will  be  liable.  The  prob* 
ability,  however,  is  against  any  such  intention  in  the  Legislature,  and 
so  I  think  are  the  words  also,  "  All  lands  in  any  such  district  the 
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tithes  whereof  shall  have  been  oommnted  under  this  Act :"  the  mean- 
ing of  which  is,  that  lands  of  which  the  tithes  shall  have  been  com* 
muted  under  the  Act,  shall  be  liable  to  the  ordinary  charge ;  and 
thus  the  words  putting  on  an  extraordinary  charge  will  have  a  fair 
meaning.  Look  at  the  beginning  of  the  section :  '*  The  amount  which 
shall  be  charged  by  any  such  apportionment,  &c.,  upon  *any  p^^o 
bop-grounds,  &c.,  in  any  district  so  to  be  assigned  f  *  tnis  means  ■- 
any  lands  mentioned  in  the  apportionment,  and  does  not  mean  lands 
distinct  from  those  in  the  apportionment. 

I  therefore  think  that  this  land  is  exempt  from  the  extraordinary 
charge,  because  it  is  exempt  from  the  ordinary  one. 

All  the  Ck>urt  are  clearly  of  this  opinion. 

Judgment  reversed. 
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The  Judges  who  usoally  sat  in  Banc  in  this  Term  were : 


COCKBUBN,  0.  J^ 
WlOHTMAN,  J., 


Cbompton,  J^ 
Blackbubn,  J. 


ROBERTS  V.  SHAW  and  Others.    May  23. 

CharUr-parly. — Freight, — Ship's  dislniriement — Fniyment 

In  an  action  for  a  balance  of  flrei|^ht  by  the  owner  against  the  charterers  of  a  ship,  pnt  vp  ti 
a  general  ship  on  a  Yojage  from  London  to  San  Francisco  and  Victoria,  Vanconrer's  Island,  it 
appeared  that  by  the  terms  of  the  charter  the  eargo  was  <'  to  be  brought  to  and  taken  fW>m 
alongside  at  merchants'  risk  and  expense.*'  The  freight  was  to  be  a  lomp  sum  of  1650^|  which 
was  to  be  paid  10002.  on  sailing,  and  the  remainder  on  right  delirery  of  the  cargo ;  '*saj,  if 
the  captain  should  so  require,  one  moiety  at  each  of  the  said  ports  of  discharge :"  the  ship 
was  to  be  consigned  to  charterers'  agents  at  port  of  discharge,  paying  the  nsnal  commission  of 
not  exceeding  2  per  cent,  on  amoant  of  freight  of  1060{. ;  the  steredore  recommended  bj  char- 
terers to  be  "  employed  at  ship's  expense  at  usual  charge,"  Owing  to  the  fault  of  the  steyedore 
in  storing  the  cargo  in  London,  an  expense  of  78/.  9a.  id.  was  incurred  at  San  Francisco  in  getting 
at  the  goods  for  that  place.  W.  A  Co.,  the  defendants'  agents  at  San  Francisco,  paid  this  sum, 
amongst  other  disbursements,  together  amounting  to  more  than  the  fteight  payable  at  San  Fran* 
Cisco,  and  claimed  to  settle  it  in  aocount  with  the  captain,  and  threatened  to  arrest  the  ship  unless  he 
would  sign  an  account  between  them  and  the  plaintiff,  in  which  the  debt  due  to  them  for  the 
disbursement  in  question  was  brought  to  the  debit  of  the  plaintiff  and  the  freight  to  a  greater 
amount  than  was  payable  at  San  Francisco  was  put  to  his  credit :  the  captain,  owing  to  this 
threat,  and  in  order  to  be  at  liberty  to  proceed  on  the  voyage,  signed  the  aocount  nnder  protMl 
Held, 

1.  That  the  782.  9fl.  id.  ma  a  ship's  disbursement  which  the  plaintiff  was  bound  to  incur ; 
that  W.  A  Go.  adranced  the  money  as  agents  for  the  plaintiff  and  therefore  he  waa  liable  to 
them  for  the  amounL 

S.  That  the  captain's  signing  the  account  between  W.  A  Co.  and  the  plaintiff  did  not  operate 
M  a  payment  by  the  defendants  to  the  plaintiff  of  the  balance  of  the  freights 


4  BEST  &  SMITH.    Q.  B. 


if  Ml 


DscLJLBATtoK  foT  tnoney  p&jabto  for  the  use  and  hii^  of  a  6hip,  for 
freight^  also,  monej  paid,  money  receiyed,  and  on  aocounts  statea. 

Pleas,  except  as  to  962.  First,  never  indebted.  Seoond,  payment. 
Third,  set-off  for  mone^  payable  for  commission,  for  work  done^ 
money  paid,  money  received,  and  on  aocounts  stated.  Fourth,  as  t9 
951,  payment  into  Court. 

Issues  upon  the  first,  second,  and  third  pleas. 

The  particulars  of  demand  were, 
To  freight  as  per  charter-party,  dated  14th  October, 

1&59 .   £1650    0    (^ 

Credit 

Oa  sailing  of  the  vessel  .        .       •      £1000    0    0 

Received  in  San  Francisco      .        •  80S  12    0 

Received  in  Tictoria       ...  172  18    8 

.    1476  10    8 


£178    9    4 


On  the  trial,  before  Mellor,  J.,  at  the  London  Sittings  after  Trinity 
Term,  1862,  it  appeared  that  the  action  was  brought  to  recover  1782. 
9$.  4d,,  the  balance  of  flreight  alleged  to  be  due  undet*  a  charter-party 
entered  into  by  the  plaintiff,  as  shipowner,  and  the  defendants,  as 
charterers,  dated  London,  14th  October,  1859 :  by  which  it  was  agreed, 
between  Thomas  Roberts,  owner  of  the  ship  Bobertson,  then  in  Lon- 
don, and  Shaw,  Savill  &  Co.,  of  London,  agents  i^nd  freighters,  that 
the  ship  ^should  proceed  to  St  Katherine  Docks,  and  load  on  r^^^ 
the  berth  as  a  general  ship  for  San  Francisco  and  Victoria,  Van-  ■- 
coQver's  Island  and  should  receive  on  board  all  such  lawful  goods  as 
Shaw,  Savill  &  Co.  should  send  alongside  for  shipment ;  and,  being 
so  loaded,  should  therewith  proceed  to  San  Francisco  and  Victoria, 
Vancouver's  Island,  and  there  deliver  the  same  agreeably  with  bills 
of  lading,  which  the  master  should  sign  in  the  usual  and  customary 
ttianner,  and  at  any  rate  of  freight  without  prejudice  to  that  agree* 
ment.  *'  The  cargo  to  be  brought  to  and  taken  from  alongside  at 
merchants*  risk  and  expense,  and  the  dead  weight  not  to  exceed  from 
100  to  160  tons."  Shaw,  Savill  &  Co.  were  to  pay  for  the  hire  of  the 
vessel  for  the  voyage  the  sum  of  1650t>  and  one-half  of  all  earnings 
beyond,  being  for  the  full  and  entire  use  of  the  ship's  bold  from  bulk- 
hesii  to  bulkhead,  ship  having  room  for  stores  and  provisions,  subject 
to  the  usual  commission  of  2|  per  cent.,  and  the  charges  made  by 
Shaw,  Savill  &  Co.  were  to  be  limited  to  four  guineas  for  all  the  other 
business;  and  there  were  the  usual  exceptions.  "Freight  to  be  paid 
on  unloading,  and  right  delivery  of  the  cargo  as  follows :  1000/.  cash 
on  sailing,  less  1^  per  cent,  discount  or  by  bill  at  three  months  in 
charterers'  option,  and  the  remainder  on  right  delivery  of  the  cargo, 
say,  if  the  captain  should  so  require,  one  moiety  at  each  of  the  said 
ports  of  discharge,  the  ship  having  an  absolute  lien  on  the  said  cargo 
lor  the  payment  of  all  freight,  dead  freight,  and  demurrage."  "Ship 
to  be  consigned  to  charterers'  agents  at  port  of  discbarge,  paying  the 
uaaal  commission  of  not  exceeding  2  per  cent,  on  amount  of  freight 
of  1650  JL  The  stevedore  recommended  by  charterers  to  be 'Employed 
at  ship's  expense  at  usual  charge." 

a.  a  8.,  VOL.  IV.- 
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*471  ^^  ^^^  arrival  of  the  ship  at  San  Francisco  Messrs.  *De 
-■  Wolf  &  Co.,  the  defeodants'  agents  to  whom  the  ship  had  been 
consigned  according  to  the  terms  of  the  charter,  came  on  board,  bring- 
ing a  stevedore  whom  they  employed  to  unload  so  much  of  the  cargo 
as  was  intended  for  San  Francisco.  An  extra  expense  of  787.  95.  4d. 
was  incurred  in  unloading  and  restowage,  in  consequence  of  the  steve- 
dore in  the  St.  Katherine  Bocks  having  mixed  the  cargo  for  San 
Francisco  with  that  for  Victoria.  De  Wolf  &  Co.  paid  this  sum ;  and 
in  settling  with  the  captain  the  proportion  of  the  freight  due  at  San 
Francisco  claimed  to  deduct  it  amongst  other  disbursements  which 
the^  had  made  on  account  of  the  ship,  and  presented  an  account  by 
which  disbursements  to  a  greater  extent  than  the^reight  payable  at 
San  Francisco  were  set  off  against  the  freight  due  on  the  charter.  This 
accouDt  was  headed,  '*  Ship  Robertson.  Capt.  John  James  and  owners. 
Disbursement  account.  To  Dickson/ De  Wolf  k  Co. ;"  and  in  it  there 
was  a  charge  for  "commission  on  disbursements."  The  captain 
objected  to  this  account  on  the  ground  that  the  extra  expense  of  787. 
9*.  4rf.  was  incurred  by  the  fault  of  the  stevedore  employed  by  the 
charterers,  and  therefore  must  be  borne  by  them.  De  Wolf  &  Go. 
then  threatened  to  libel  the  ship  in  the  local  Courts,  and  to  arrest  it ; 
whereupon  the  captain  signed  their  account  under  protest.  When  the 
ship  returned  to  this  country  the  present  action  was  brought. 

The  defendants  acknowledged  that  part  of  the  freight  remained  due, 
and  paid  into  Court  the  sum  of  9521  in  respect  thereof,  but  contended 
that  they  had  a  right  to  deduct  the  sum  of  782. 95.  4(2.  paid  by  De 
Wolf  &  Co.,  and  claimed  for  that  purpose  to  take  advantage  of  either 
of  the  first  three  pleas. 

*481  ^'^he  jury,  in  answer  to  questions  put  to  them  by  the  learned 
-'  Judge,  found,  first,  that  the  cargo  was  stowed  by  the  stevedore 
in  London  without  the  control  of  the  captain;  and  secondly,  that  the 
cargo  might  have  been  so  loaded  as  to  avoid  the  greater  portion,  but 
not  the  whole,  of  the  expense  incurred  at  San  Francisco.  Thereupon 
the  learned  Judge  directed  the  verdict  to  be  entered  for  the  plaintiff, 
reserving  leave  to  move  to  enter  it  for  the  defendants  if  the  Court 
should  be  of  opinion  that  they  were  entitled  in  the  action  to  deduct 
the  sum  of  78Z.  95.  4(2.  from  the  freight  due  from  them  to  the  plaintifil 

In  Miehaelmas  Term,  1862,  Lush  obtained  a  rule  accordingly,  on 
the  ground  that  upon  the  true  construction  of  the  charter-party  the 
defendants  were  not  liable  to  pay  the  expenses  of  unloading  and 
restowage,  but  that  those  expenses  fell  upon  the  owner ;  or  for  a  new 
trial,  on  the  ground  that  the  learned  Juage  should  so  have  directed 
the  jury,  and  on  the  ground  that  the  answer  of  the  jury  to  the  second 
question  left  it  uncertain  how  much  of  the  expense  incurred  at  San 
Francisco  was  due  to  the  bad  stowage. 

The  rule  was  argued  at  the  Sittings  in  banc  after  Easter  Term, 
Hay  7th,  8th,  and  9  th,  before  Crompton,  Blackburn,  and  Mellor,  Js. 

jtarslake  and  Field  showed  cause. — First  By  the  terms  of  the 
charter  the  stevedore  was  the  agent  of  the  charterers  and  not  of  the 
shipowner.  The  plaintiff  did  not  contract  to  stow  the  cargo,  and  he 
could  Aot  have  dismissed  the  stevedore,  nor  interfered  with  his  manner 
of  stowing  the  goods^  except  for  the  safety  of  the  ship.    Nor  would 
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the  plaintiff  be  liable  to  a  third  *person  for  the  negligence  of  the  r^^^n 
stevedore :  Blaikie  v.  Stembridge,  6  0.  B.  N.  S.  894  (E.  C.  L.  R.  L  ^^ 
Yol.  95).  affirmed  on  appeal,  Id.  911 ;  Sack  v.  Ford,  18  C.  B.  N.  S.  90 
(E.  C.  L.  R.  vol.  106).  [Blackburn,  J. — ^The  reasons  given  for  the 
judgment  in  the  Exchequer  Chamber  in  Blaikie  v.  Stembridge  are 
not  so  extensive  as  those  given  in  the  Common  Pleas.]  There  the 
cargoes  were  *' to  be  brought  to  and  taken  from  alongside  at  mer- 
chants' risk  and  expense."  In  the  course  of  the  argument  Willes,  J.,  '. 
said,  p.  903,  "It  is  the  master's  duty  to  receive  goods  on  board;  the  i 
stevedore's  duty  to  stow  them  in  the  hold.  In  practice,  the  master  is 
seldom  present  at  the  loading ;  but  he  takes  the  risk  of  his  duty  being 
properly  performed  by  the  mate  and  the  crew."  In  Swainston  v.  Gar- 
rick,  2  L.  J.  N.  S.  Exch.  255,  cited  by  Willes,  J.,  in  delivering  the 
judgment  in  that  case;(a)  p.  90S,  the  charter-party  was  silent  as  to 
stowing  the  goods,  but  it  had  been  before  verbally  agreed  that  the 
charterer  should  employ  his  own  stower.  [Blackburn,  J. — Swain- 
ston V.  Garrick  turned  on  the  verbal  agreement  between  the  ship- 
owner and  the  charterer,  which  was  held  to  have  the  effect  of  exone- 
rating the  captain :  it  does  not  touch  this  point.  Cromftox,  J. — In 
Sack  V.  Fora  words  were  introduced  into  the  charter-party  leaving 
the  responsibility  in  the  master :  the  stevedores  and  labourers  were 
to  be  under  his  control  and  direction,  and  the  charterers  were  in  no 
case  to  be  responsible  to  the  owners  for  damage  or  improper  stowage.] 

Secondly.  If  the  plaintiff  is  to  bear  these  expenses  the  defendants 
cannot  plead  them  here  either  by  way  of  set-off  or  payment,  but  must 
bring  a  cross-action.  As  to  the  plea  of  set  off,  these  expenses  were 
not  a  mutual  debt  between  the  plaintiff  and  the  defendants.  And  as 
*to  the  plea  of  payment,  De  Wolf  &  Co.  were  the  agents  of  the  r^^Q 
plaintiff  and  not  of  the  defendants  for  the  ship's  disbursements.  ^ 
[Blackburn,  J. — ^If  the  whole  of  the  freight  had  been  paid,  and  % 
subsequent  demand  had  been  made  and  enforced  upon  the  captain  to 
pay  back  a  portion  of  it  on  account  of  this  disbursement,  could  the 
plaintiff  say  that  part  of  the  freight  had  not  been  paid  ?]  Accord 
and  satisfaction  is  when  money  has  been  paid  and  there  has  been  a 
will  in  the  payee  to  accept  it :  Hardman  v,  Bellhouse,  9  M.  &  W.  696.f 
Here  was  no  agreement  to  accept  the  78L98.  4td,  as  part  of  the  freight 
Farther,  the  circumstances  under  which  a  payment  was  made  may  be 
explained;  Graves  v.  Key,  8  B.  &  Ad.  813  (E.  G.  L.  B.  vol.  23);  and 
under  such  as  the  present  the  captain  was  not  agent  of  the  plaintiff  to 
acknowledge  a  payment ;  he  was  compelled  to  make  the  payment  by 
improper  duress. 

Lvsh  and  Watkin  WilUamSf  in  support  of  the  rule. — First.  Whether 
the  stevedore  is  the  agent  of  the  shipowner  or  of  the  charterers,  the 
78Z.  9s.  id.  is  an  expense  which  the  ship  had  to  pay  and  not  the  char- 
terers, and  therefore  the  defendants  are  entitled  to  deduct  that  sum 
from  the  freight.  This  is  not  a  case  between  the  shipowner  and  the 
captain,  as  in  Swainston  v.  Garrick,  2  L.  J.  N.  S.  Exch.  255,  nor  between 
the  shipper  of  goods  and  the  captain,  not  being  the  charterer  or  the 
shipowner,  as  in  Blaikie  v.  Stembridge,  6  G.  B.  N.  S.  894  (E.  G.  L.  B. 
vol.  95.  In  the  latter  case  the  goods  were  injured  in  the  course  of 
getting  them  into  the  ship.    The  observations  of  Willes,  J.,  p.  908, 

(•)  6  C.  B.  N.  8.  8M  (K.  0.  L.  R.  toL  95). 
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*^11  ^  ^farther  than  was  necessary ;  and  are  not  antfaorized  by  tbe 
J  passage  in  Pardessus  subsequently  cited.  WiUes,  J.,  says,  p. 
907-8:  **In  the  Consulate  of  the  Sea,  ch.  cxcii.  of  the  edition  of 
Pardessus,  to  be  found  in  the  2d  volume  of  his  great  work  (Collection 
de  Lois  Maritimes),  p.  220,  a  stevedore  (in  the  original  Catalan  *■  sti- 
bador*)  appointed  by  the  shipper  is  familiarly  spoken  of;  and  it  is 
there  laid  down,  that,  when  the  stevedore  is  so  appointed,  the  master 
is  absolved  from  liability ;  and  the  master,  in  another  clause,  is  advised, 
for  his  own  indemnity,  to  stipulate  that  such  an  agent  should  be 
present  on  the  part  of  the  shipper  to  attend  to  the  stowage/'  On  the 
appeal  from  that  judgment,  Pollock,  C.  B.,  says,  p.  916 :  "  I  attach  do 
importance  to  the  fact  that  the  stevedore  was  to  obey  the  orders  of 
the  master.  Without  any  such  stipulation,  it  would  have  been  the 
duty  and  the  right  of  the  master  to  direct  the  stevedore  where  to 
place  the  goods,  for  the  safety  of  the  vessel.''  By  tbe  maritime  law 
the  shipowner  is  to  be  at  the  charge  of  loading  and  unloading  the 
cargo,  for  it  is  a  part  of  his  duty  as  carrier.  The  shipowner  and 
charterer  have  both  of  them  an  interest  in  loading  as  large  a  cargo  as 
can  be  properly  stowed  in  the  ship ;  but  the  stevedore  is  always  under 
ihe  control  of  the  master,  and  bis  mode  of  loading  the  ship  with  its 
cargo  in  this  instance  should  have  been  superintended  by  the  master. 
rCBOMPTON',  J. — ^This  being  chartered  as  a  general  ship  it  was  almost 
impossibly  to  stow  the  cargo  without  some  inconvenience  being  sufier- 
ed  in  discharging  it.  Blackbubn,  J. — Suppose  that  by  bad  stowage 
mischief  is  done  to  perishable  goods,  and  at  the  first  port  of  discharge 
the  damaged  goods  are  taken  out  of  the  ship,  is  the  expense  incurred 
^^ty]  ft  disbursement  on  the  part  of  the  ^shipowner  ?]  Yes.  By  tbia 
^  J  charter  the  defendants  had  not  a  demise  of  the  ship;  they  con- 
tracted to  be  at  the  risk  of  bringing  the  goods  alongside ;  but  it  is  stipu- 
lated that  the  plaintiff  shall  employ  the  stevedore  whom  the  defendants 

select 

Secondly.  Conceding  that  the  plea  of  set-off  is  not  applicable,  the 
defendants  have  a  right  to  treat  the  781.  9$.  4(f.  as  a  payment  by  their 
agents  to  the  plaintiff  on  account  of  freight.  The  plaintiff's  agent  at 
Ban  Francisco,  if  he  had  one,  must  have  incurred  this  expense,  and 
might  have  sued  the  charterers  for  any  extra  expense  incurred  by 
improper  stowage.  But,  the  plaintiff  not  having  an  agent  there,  it  is 
stipulated  in  the  charter  that  the  ship  should  be  consigned  to  the 
defendants'  agents ;  and  they  having  employed  a  stevedore  to  do  the 
duty  of  the  shipowner,  and  having  debited  the  shipowner  with  the 
expenses  and  given  him  credit  for  the  freight  in  account,  that  is  a 
payment  to  him  of  freight  pro  tanto.  That  these  expenses  have  been 
increased  by  the  default  of  the  stevedore  in  loading  the  cargo  is  imma- 
terial :  they  are  disbursements  for  the  ship.  De  Wolf  &  Co.,  althongb 
agents  for  the  defendants  to  pay  the  freight  to  the  captain,  were  agents 
for  the  ship  to  incur  this  additional  expense :  at  any  rate  it  was  a  dis- 
bursement which  they  were  authorized  to  pay ;  and  they  had  a  right  to 
compel  the  captain  to  repay  it  by  refusing  to  allow  the  ship  to  sail  unless 
he  did  so.  [Crompton,  J. — The  captain  was  as  much  bound  to  repay  the 
6um  as  if  he  had  employed  Wolf  &  Co.  to  stop  a  hole  in  the  ship.]  If  the 
ttgentBof  the  plaintiff  and  the  defendants  had  been  separate,  they  must 
have  gone  through  the  oeremony  of  paying  the  money  with  one  hand  and 
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taking  it  back  with  the  other.    De  Wolf  k  Co.,  *havi  ng  the     r^M 
right  to  attach  the  ship,  had  a  right  to  attach  the  &eight  for     *- 
repajment  of  this  money. 

Cur.  adv.  vu6. 

May  23.    Blackburn,  J.,  read  the  judgment  of  the  Court. 

This  was  an  action  brought  by  the  owner  agoinst  the  charterers  of 
the  ship  Robertson  to  recover  a  sum  of  about  170/.»  as  the  balance  of . 
freight  alleged  by  them  to  remain  due  on  the  charter  of  the  ship  on  a 
voyage  from  London  to  St  Francisco  and  Victoria,  YancouTer^s . 
Island. 

By  the  terms  of  the  charter  the  cargo  was  "to  be  brought  to  and 
taken  from  alongside  at  merchant's  risk  and  expense.'*  Tlie  freight 
was  to  be  a  lump  sum  of  16507.,  which  was  to  be  paid  lOOOf.  on  sail-, 
ing,  "  and  the  remainder  on  right  delivery  of  the  cargo,  say,  if  the 
captain  should  so  require,  one  moiety  at  each  of  the  said  ports  of  dis- 
charge.'' The  ship  was  to  be  consigned  to  charterers'  agents  at  port 
of  discharge,  paying  the  usual  conmiission  of  not  exceeding  2  per 
cent,  on  amount  of  freight  of  1650t,  and  the  stevedore  recommended 
by  charterers  was  to  be  employed  at  ship's  expense  at  usual  charge. 

At  the  trial,  before  my  brother  Mellor,  at  the  Sittings  in  London^ 
eiridence  was  given  that,  owing  to  the  fault  of  the  stevedore  in  stow- 
ing the  cargo  in  the  St.  Katherine  Docks,  an  expense  to  the  amount 
of  78iL  9tf.  4fiL  had  been  incurred  at  St.  Francisco  in  getting  at  the 
goods  for  that  place.  Messrs.  De  Wolf  k  Co.,  the  charterers^  agents 
at  St.  Francisco,  to  whom  the  ship  had  been  consigned  according  to 
the  terms  of  the  charter,  paid  this  sum  amongst  other  disbursements, 
and  claimed  to  settle  it  ia  account  with  the  captain.  The  captain, 
^resisted  this  claim,  and  alleged  that,  the  fault  being  thai  of  the  r«x4 
stevedore  who  was  recommended  by  the  charterers,  the  loss  '* 
most  fall  upon  them.  De  Wolf  k  Co.,  however,  insisted  upon  this 
item  being  allowed  as  against  the  freight;  and  threatened  to  arrest  the 
ship  for  the  disbursement  in  question,  unless  the  captain  would  sign 
the  account  allowing  it  as  an  item  against  the  freight.  The  captain, 
owing  to  this  threat,  and  in  order  to  be  at  liberty  to  proceed  on  the 
Toyage,  signed  the  paper  under  protest. 

Tlus  rest  of  the  freight  having  been  paid  or  settled  in  account,  the 
only  question  was  whether,  under  these  circumstances,  the  plea  of 
payment  as  to  the  sum  in  question  could  be  maintained,  it  being  clear 
and  conceded  by  the  parties  that  the  plea  of  set-off  was  not  appli- 
cable. 

A  verdict  having  been  entered  for  the  plaintiff^  with  leave  to  the 
defendants  to  move  to  enter  a  verdict  for  them,  and  a  rule  having 
been  granted  according  to  the  leave  reserved^  the  case  was  argued 
before  my  brothers  Blackburn  and  Mellor  and  myself.  i 

On  the  argument,  the  plaintiff  contended  that  the  stevedore,  under 
the  ctreamstances,  was  a  servant  appointed  by  the  charterers,  and  that 
they  were  alone  liable  for  any  consequences  arising  from  the  mode 
porstted  by  the  stevedore  in  stowing  the  cargo,  which  ought  not,  ia 
any  event,  to  fall  upon  the  shipowner.  The  defendants  contended 
that  the  expense  in  question  was  a  ship's  disbursement,  for  which  the 
shipowner  was  liable,  and  that,  under  the  circumstances,  it  had  been 
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paid  in  account  just  as  if  the  freight  had  been  paid  down  in  cash,  and 
BO  much  handed  back  to  De  Wolf  &  Go.  in  payment. 
*lv.'1  ^^^  effect  of  such  an  appointment  or  recommendation  *of  a 
-'  stevedore  by  the  charterers  was  much  discussed  before  us  by  the 
learned  counsel  on  both  sides,  and  the  recent  authorities  were  brought 
before  us ;  but,  in  the  view  we  take  of  the  case,  it  becomes  immaterial 
to  discuss  whether  the  shipowner  or  charterers  were  liable  for  the 
conduct  of  the  stevedore,  or  whether  an  action  for  damages  for  any 
consequences  arising  from  such  conduct  would  lie  by  either  party 
against  the  other. 

We  are  clearly  of  opinion,  and,  indeed,  when  it  came  to  be  discussed, 
it  was  conceded  by  the  counsel  for  the  plaintiff,  that  the  sum  in  ques- 
tion was  an  expense  which  the  shipowner  was  bound  to  incur  to  get 
the  goods  ready  to  be  taken  from  alongside,  and  that  he  was  clearly 
liable  to  De  Wolf  k  Co.,  his  agents  in  that  respect,  for  the  amount  of 
that  disbursement,  whatever  remedy  he  might  have,  or  whether  he 
had  or  had  not  any  remedy,  against  the  charterers  for  the  conduct  of 
the  stevedore  in  London  in  causing  the  necessity  for  these  expenses. 
He  was  bound  at  St.  Francisco  to  deliver  the  cargo  for  that  place 
alongside,  and  no  one  else  could  interfere  with  the  getting  the  cargo 
ready.  Messrs.  De  Wolf,  though  the  agents  of  the  charterers  at  St. 
Francisco  to  receive  the  freight  under  the  bills  of  lading,  and  to  pay 
such  part  of  the  half  remaining  charter  freight  as  the  captain  might 
require,  was  clearly  the  agent  of  the  shipowner  for  all  the  disburse- 
ments, and  for  the  one  in  question  amongst  the  rest.  It  is  clear  that 
De  Wolf  k  Co.,  who  advanced  the  money  for  disbursements,  did  so 
on  their  own  account,  and  that  they  did  not  do  it  on  account  of  the 
charterers,  whom  thev  could  not  have  charged  with  the  outlay  any 
more  than  they  could  if  they  had  advanced  money  for  repairs  of  sea 
damage  to  the  ship ;  and  that,  if  they  had  been  negligent  in  the  exe- 
cution of  their  duty,  no  action  would .  have  lain  by  the  shipowner 
^Q&\  ^S^^°^^  ^^^  ^charterers.  It  appears  by  the  account  that  they 
•'  were  to  receive  not  only  the  commission  on  the  charter  freight 
but  brokerage  on  the  ship's  business,  and  the  account  into  which  the 
disputed  items  are  introduced  is  mude  out  by  them  as  between  them- 
selves and  the  shipowner.  We  think,  therefore,  and,  indeed,  it  was 
ultimately  conceded  that  this  was  a  ship's  disbursement,  for  the  pay- 
ment of  which  by  De  Wolf  &  Co.,  as  agents  for  and  employed  by  the 
shipowner,  De  Wolf  k  Co.  had  a  right  of  action  against  the  shipowner. 
The  shipowner  had  a  right  to  receive,  at  St.  Francisco,  from  De  Wolf 
k  Co.,  as  aeents  to  the  charterers,  so  much  of  the  half  remainder  of 
freight  as  the  captain  required ;  and  De  Wolf  k  Co.  had  a  right  to 
f  receive  from  the  shipowner,  on  their  own  account,  and  as  due  to  them- 
selves, without  reference  to  the  charterers,  the  sum  in  question,  as  a 
ship's  disbursement. 

This  being  the  position  of  the  parties,  the  captain  was  obliged  to 
sign  the  account  relied  on  by  the  charterers,  which  he  did  under  pro- 
test, to  get  his  ship  away ;  and  the  question  on  which  we  took  time  to 
consider,  was,  whether  his  so  signing  an  account  between  De  Wolf  k 
Co.  and  the  shipowner,  in  which  the  debt  due  to  De  Wolf  k  Co.  for 
the  disbursement  in  question  is  brought  to  the  debit  of  the  shipowner, 
and  the  freight  to  a  greater  amount  than  was  payable  at  St.  Francisco 
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vas  put  to  bis  credit,  can  operate  as  a  payment  by  tbe  defendants  to 
the  plaintiff  of  so  mnoh  of  the  balance  of  the  freight  over  the  lOOOZ. 
paid  on  the  sailing  of  the  vessel. 

We  should  be  very  sorry  to  throw  any  doubt  upon  the  cases  whick 
establish  that,  where  two  parties  settle  an  account  of  moneys  due  to 
each  side,  cross  items  allowed  in  such  account  may  be  treated  as  pay- 
ments. We  have  ^lately  so  held  as  to  a  payment  to  take  a  case  r«^i^ 
out  of  the  Statute  of  L{mitations.(a)  We  do  not,  however,  ^ 
think  that  we  can  apply  this  doctrine  to  a  case  like  the  present.  The 
debt  supposed  to  be  allowed  in  account  is  the  debt  of  a  third  party ; 
the  debt  against  which  it  was  supposed  to  be  so  allowed  was  not  then 
due,  for  the  authority  of  De  Wolf  &  Co.,  as  agents  for  the  charterers, 
was  to  pay  for  them  at  St.  Francisco  a  sum  of  about  half  of  the 
remaining  freight,  that  is  of  the  650^.,  if  the  captain  required  it  there. 
Much  more  than  that  sum  had  been  swallowed  up  by  the  other  undis- 
puted items,  so  that  the  freight  against  which  the  suhi  was  proposed 
to  be  allowed  was  not  payable  until  the  ship  arrived  at  Victoria. 

The  captain  was  compelled  to  sign  the  account  to  get  his  ship  free 
to  depart,  and  he  only  signed  under  protest  that  the  amount  was  not 
due.  We  do  not  infer  from  these  circumstances  that  the  captain,  even 
if  he  had  authority  so  to  do,  ever  did  assent  to  treat  this  disputed  dis- 
bursement as  a  payment  or  satisfaction.  We  do  not  see  at  what 
period  the  transaction  could  have  amounted  to  a  formal  payment  and 
satisfaction ;  and  we  think  that  the  facts  do  not  make  out  such  an 
assent  to  treat  this  cross  demand  due  to  a  third  person  as  payment,  as 
to  bring  the  case  within  the  doctrine  according  to  which  an  assent  to 
treat  a  demand  due  from  one  of  the  parties  as  finally  settling  and  dis- 
charging the  other  party  from  a  cross  demand  in  a  settlement  in 
account  of  two  admitted  items  is  properly  treated  as  payment. 

The  rule  for  entering  a  verdict  for  the  defendants  must  therefore  be 
discharged.  Bule  discharged. 

(a)  Sm  WaUer  «.  Batler,  6  B.  1  B.  50C  (E.  C.  L.  B.  toI.  88). 


•The  QUEEN  v.  The  EASTERN  COUNTIES  Railway  Com-   r^.r. 

pany.    May  23.  L  oo 

Pbor-rate, — Railway^ — Terminal  charges, 

Tli«  tppellAQtf,  A  nilwftj  Companj,  were  rated  to  the  poor-rate  Beparately  for  their  Hne  of 
railway  and  for  a  atatioa  io  tbe  reepondeni  parish.  The  appellants  make  a  groat  charge  of  ao 
Bach  per  ton  for  goods  carried  on  the  ratlwaj,  which  charge  ineludea  not  onlj  the  carriage 
aloag  tbe  line  of  railway,  bnt  alao  the  Tariona  aerrices  rendered  at  each  station  in  loading, 
unloading,  Ac,  the  goods.  No  special  contract  or  charge  is  made  in  respect  of  these  aerrices ; 
aad  there  is  no  appropriation  in  the  books  or  accounts  of  the  appellants  of  any  portion  of  tbe 
gron  charge  to  these  aerrices.  The  appellants  make  a  separate  charge,  and  in  addition  to  the 
oaa  already  mentioned,  if  goods  are  collected  or  dclirered  by  them  at  their  cnstomers'  places 
of  boatness  i>eyond  the  limits  of  their  station,  or  if  they  are  warehonsed  1>eyond  a  apecilied  time 
V  the  Company,  or  left  beyond  a  apecifled  time  upon  their  premises.  The  appellants  giro  the 
sane  of  *<  terminals"  to  all  sums  reeeired  in  respect  of  the  serriees  of  tbe  staff  and  appliances 
Wfora  mentioned  in  respect  of  goods  other  than  the  serrioes  for  which  a  separate  and  additional 
<Wgs  is  admitted  to  be  made.  Under  The  Railway  Clearing  Act,  1860,  13  A  U  Vict,  a 
xxiiii.,  where  goods  are  carried  oyer  tbe  lines  of  more  than  one  Company,  **  terminal  charges*' 
far  the  ssfTieet  performed  at  the  stations  are  deducted,  and  the  residue  is  apportioned  between 
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ikm  CompMiiM  Mooiding  to  the  diitanoe  traT«rte4.  Held  that  '^  terminal  eharges,"  and  th« 
•Kfaaiet  locorred  in  earoiag  them,  were  parti  of  the  general  eamingt  and  general  expeaeei 
of  the  line,  and  therefore,  in  aaeertainiag  the  rateable  Tahie  of  the  line,  no  daduetioi  sa  reipeel 
tf  them  waf  to  be  made  from  the  groM  paroehxal  eamlaga. 

Upon  appeal  against  a  poor-rate  for  the  parisli  of  Great  Am  well, 
Hortfordahire,  whereby  the  appellants  were  assessed  in  respect  of  that 
portion  of  their  lin^  of  railwaj  which  is  situated  in  that  parish,  the 
Quarter  Sessions,  without  expressing  any  opinion  on  the  questions 
Taiaed,  coaSrmed  the  rate«  subject  to  the  decision  of  this  Court  on  the 
following  ease. 

The  appellants  are  the  owners  of  a  railway  from  London  to  Hert- 
Cofdy  unaer  the  provisions  of  the  4  &  5  Yict.  c.  xlii.,  and  commoa 
*591  ^^^^^^^  ^^  passengers  and  goods  *upon  that  railway.  The  por- 
^  tion  of  the  appellants'  railway  which  runs  through  the  respond- 
Wt  parish,  is  about  three  miles  in  length,  extending  from  the  bound- 
ary of  St.  John^s,  Hertford,  to  St.  Margaret's,  and  the  Ware  Station 
upon  the  railway  is  also  within  the  respondent  parish.  The  appellants 
maintaini  as  well  at  the  said  station  as  at  each  of  the  other  stations, 
and  at  each  of  the  termini  on  the  railway,  a  large  staff  and  appliances, 
eoQsisting  of  servants,  horses,  buildings,  warehouses,  granaries, 
wharves,  sidings,  turntables,  and  loading  cranes;  the  whole  being 
employed  chiefly  for  the  purposes  of  the  goods  traffic,  but  some  of  the 
servants,  and  portions  of  some  of  the  buildings,  are  also  used  for 
aoeommodating  passengers.  The  appellants  make  a  gross  charge  of 
so  much  per  ton  to  their  customers  for  ^oods  carried  on  the  railwaj, 
which  charge  includes  not  only  the  carnage  along  the  line  of  railway, 
bat  a]j30  the  various  services  rendered  by  the  said  staff  and  appliances 
at  each  jstation  or  terminus  in  loading,  unloading,  weighing,  and  other- 
wise handling  such  goods  upon  the  premises  of  the  appellants.  The 
appellants  alone  are  carriers  upon  tne  line.  No  special  contract  or 
charge,  as  appeared  from  the  invoices,  which  were  to  be  taken  as  part 
of  the  case,  and  which  were  the  ordinary  forms  used  in  respect  of 
goods  conveyed  by  the  appellants  along  tneir  line,  is  made  in  respect 
of  the  before-mentioned  services  expressly  and  exclusively  as  distin- 
guished from  carriage,  and  no  allusion  to  them  appears  on  the  printed 
list  of  rates  kept  by  the  appellants.  There  is  no  appropriation  to  be 
found  in  the  books  or  accounts  of  the  appellants  of  any  portion  of 
such  gross  charge  to  the  services  in  question,  nor  is  any  separate 
account  kept  of  sums  received  in  respect  of  them.  The  appellants 
^^^  make  a  se{)arate  charge,  and  in  ^addition  to  the  one  already 

^  mentioned,  if  goods  are  collected  or  delivered  by  them  at  their 
customers'  places  of  business  beyond  the  limits  of  their  station,  or  if 
they  are  warehoused  beyond  a  specified  time  by  the  Company,  or  led 
beyond  a  specified  time  upon  their  premises.  The  appellants  give  the 
name  of  "  terminals'^  to  all  sums  received  in  respect  of  the  services  of 
the  staff  and  appliances  before  mentioned  in  respect  of  goods  other 
than  the  services  for  which  a  separate  and  additionsd  charge  is  admitted 
to  be  made. 

The  appiellants  adopted  the  following  method  of  ascertaining  the 
gross  earnings  of  the  staff  and  appliances  in  respect  of  the  services  so 
rendered  by  them  in  loading  ana  unloading  and  not  covered  by  the 
•eparate  charge.    The  various  railway  Companies  who,  in  common 
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itith  the  appellants,  are  parties  to  tlie  clearing  system  mentioned  in 
The  Bailwa;  Clearing  Act,  1850,  13  ft  14  Yict.  c.  xxxiii.,  have  estab^ 
lished  what  is  called  a  clearing-bouse  for  the  purpose  of  apportioning, 
as  between  those  Companies,  according  to  certain  established  rates, 
the  earnings  in  respect  of  goods  carried  in  a  single  journey  over  the 
lines  of  more  than  one  of  the  Companies.  Under  this  arrangement  if 
goods  are  despatched  at  station  A.  on  the  line  of  one  Company,  and 
iposs  through  station  B.  on  the  line  of  a  second  Company,  and  are 
delivered  at  station  C.  on  the  line  of  a  third  Company,  the  clearing- 
house deducts  according  to  the  said  ratea  from  the  gross  charge  for 
tlie  conveyance  of  the  ^oods  two  sums  called  "  terminal  charges ;''  the 
one  for  the  accommodation  afforded  in  receiving,  loading,  and  despatch- 
ing  the  goods  at  station  A.,  the  other  for  the  accommodation  afibrded 
in  receiving,  unloading,  and  warehousing  within  the  limited  period 
(if  required),  and  either  delivering  *them  to  or  loading  them  r^^.. 
into  the  vehicles  of  the  consignees  at  station  C.  After  deducting  ^^ 
the  terminal  charges,  the  residue  is  apportioned  according  to  the  distanced 
traversed  between  the  three  Companies ;  but  the  terminals  themselvee 
are  divided  only  between  the  first  and  third  Companies  on  the  ground 
that  station  B.  has  not  aftbrded  any  of  the  accommodation  to  which 
terminals  apply. 

The  gross  parochial  earnings  of  the  appellants  in  the  respondent 
parish  during  the  year  1869,  in  respect  of  passengers  and  goods  traffic, 
were  6036Z.,  and  the  amount  of  the  terminal  charges  calculated  upon 
the  last-mentioned  system  would  be  2829Z. 

In  calculating  the  rateable  value  of  their  line  in  the  respondent; 
parish  the  appellants  claim  to  deduct  the  sum  of  2629/.  for  terminal; 
charges,  according  to  the  established  rates,  firom  the  sum  of  6086/.,.: 
and  contend  that  the  difference  between  these  two  sums  will  be  the 
true  gross  amount  of  the -parochial  earnings  of  the  line  of  the  railway 
within  the  respondent  parish,  and  they  are  willing  that  there  should 
be  deducted  from  the  gross  expenses  of  the  line  the  full  cost  of  earnr 
ing  such  terminals. 

The  respondents  on  the  other  hand  contend  that  the  sum  of  2829/L 
forms  part  of  the  general  earnings  of  the  line  of  railway,  and  that  the 
sum  of  6036/.  must  therefore,  for  the  purpose  of  this  rate,  be  considered 
the  gross  amount  of  the  parochial  earnings  of  the  line  in  the  parish. 

The  assessment  under  which  the  appellants  are  rated  for  the  Ware. 
Station  is  separate  and  distinct  from  the  assessment  under  which  thej 
are  rated  for  the  line  of  railway. 

The  questions  for  the  opinion  of  the  Court  are :  First,  *whe-   r^M> 
ther,  in  ascertaining  the  general  earnings  of  the  portion  of  the  ■- 
iioe,  the  appellants  are  entitled  to  deduct  the  sum  of  2829/.  as  before 
mentioned.    Second,  whether  the  capacity  to  earn  the  said  sum  is  to 
be  considered  in  determining  the  vateable  value  of  the  station. 

If  the  opinion  of  the  Court  should  be  ia  the  affirmative  of  either  of 
these  questions,  then  judgment  is  to  be  entered  for  the  appelUtfita» 
If  in  the  negative,  for  the  respondents. 

The  case  was  argued  in  Easter  Term,  April  22d,  before  Cockburn, 
C.  J.,  Crompton  and  Blackburn,  J& 

Lush  {W\  A.  Clark  and  Murphy  with  him),  for  the  respondents.-^ 
The  cases  beginning  with  Beg.  v.  The  Overseers  of  Mile  End  Old 
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Town.  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59),  down  to  the  present  time 
are  opposed  to  the  claim  of  the  appellants  to  deduct  terminal  charges 
from  the  whole  parochial  earnings  of  the  line.  The  stations  at  the 
termini  of  the  transit  do  not  earn  profits ;  the  expenditure  there  is 
increased  by  the  staff  of  porters  and  other  appliances  required.  (He 
was  then  stopped.) 

Bovill  {Buahhy  and  Bidder  with  him),  contr^. — The  terminal  charges 
which  are  ascertained  and  apportioned  under  the  clearing-house  system 
established  in  pursuance  of  The  Railway  Clearing  Act,  1850, 13  k  14 
Yict.  a  xxxiii.,  are  not  earned  by  the  line  but  by  the  stations  at  the 
termini  of  the  transit,  neither  of  which  may  be  in  the  parish,  and  there- 
fore should  be  deducted  from  the  gross  parochial  earnings.    Suppose 
a  ton  of  goods  sent  from  London  to  Glasgow  at  a  charge  of  IZ.,  and  I5. 
is  paid  for  the  services  of  the  receiving  station  at  London,  and  Is.  is 
*631   *^^^^^  ^y  ^^  station  at  Glaseow,  the  remaining  I85.  would  be 
^  earned  by  the  whole  line,  and  would  be  divided  between  the 
different  Companies  to  which  the  line  belonged.    So,  where  a  railway 
passes  through  several  parishes,  the  same  process  will  ascertain  the 
earnings  in  each  parish.    If  10«.  per  ton  is  the  charge  for  the  carriage 
of  goods  between  London  and  Hertford,  and  of  that  sum  la.  is  the 
amount  of  the  terminal  charges  at  each  terminus,  the  sum  of  8«.  would 
be  divided  among  the  parishes,  and  the  25.  deducted  would  increase 
the  rateable  value  of  the  stations  in  London  and  Hertford.  [Cockburn, 
C.  J. — The  profits  of  the  Company  are  not  made  at  the  station  in 
London  nor  at  the  station  at  Hertford,  any  more  than  at  an^  other 
part  of  the  line.]     Part  of  the  profits  is  earned  by  the  station,  the 
station  yard,  and  the  services  of  the  porters  there,  and  those  earnings 
are  to  be  rated  there  and  not  to  be  distributed.     The  terminal  charges 
increase  the  rateable  value  of  the  stations,  and  are  to  be  taken  into 
account  in  rating  them :  for  the  st-ations  are  to  be  rated  on  the  prin- 
ciple of  indirectly  conducing  to  the  direct  earnings  of  the  railway: 
Reg.  V,  The  Overseers  of  Fletton,  30  L.  J.  M.  C.  89  ;  7  Jur.  N.  S.  518, 
Reg.  v.  The  West  Middlesex  Water  Works  Company,  1  E.  &  E.  716 
(B.  C.  L.  R.  vol.  102).     [Crompton,  J. — The  appellants  appropriate 
the  direct  profits  of  the  whole  line  to  the  station.    The  terminal 
charges  are  incident  to  the  carrying  of  the  goods  along  the  line. 
Cockburn,  C.  J.^ — The  stations  are  as  necessary  to  the  carrying  of 
goods  along  the  line  as  any  intermediate  part  of  the  line.    Suppose 
the  Ware  Station  was  let  to  a  carrier,  in  calculating  the  rent  he  would 
give  for  it  he  would  take  into  account  that,  under  the  clearing-house 
system,  he  would  receive  a  share  of  the  charge  made  for  all  goods 
delivered  at  that  station.    Blackburn,  J. — In  Reg.  v.  The  West 
•  Middlesex  Water  Works  Company,  1  E.  &  E.  716  (E.  C.  L.  R.  vol. 
102),  the  Court  attempted  to  apply  the  principle  laid  down  in  Reg.  v. 
The  Overseers  of  Mile  End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol. 
59).    My  Brother  Wightman,  however,  saying,  p.  728,  "  There  appears 
to  me,  however,  so  much   difficulty  in  satisfactorily  applying  the 
parochial  principle  of  rating  by  estimating  the  rent  which  a  tenant 
would  give  for  the  subject-matter  in  such  a  case  as  the  present,  as 
practically  to  amount,  nearly  if  not  entirely,  to  an  impossibility  of 
doing  so  satisfactorily."    In  that  I  agree.    In  Scotland  legislation 
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las  simplified  the  mode  of  raising  the  assessment  for  tbe  poor;(a) 
but  we  are  hampered  by  The  Parochial  Assessments  Act,  6  &  7  W. 
4,  c.  96.]  Suppose  the  case  of  a  line  belonging  to  one  Company 
ranning  into  a  station  belonging  to  another  Company,  the  latter  Com- 
pany would  receive  the  whole  of  the  terminal  charges,  and  if  this 
deduction  be  not  made  in  rating  the  first  Company,  the  charges  would 
be  rated  twice.  The  case  of  a  canal  with  locks  and  the  payment  of 
tolls  for  passing  through  them  is  like  this ;  if  the  locks  are  passed 
through,  they  are  directly  conducive  to  the  profits  of  the  canal ;  if  not 
passed  through,  they  are  only  indirectly  conducive:  Bex  v.  The 
Inhabitants  of  Kingswinford,  7  B.  &  C.  236  (E.  C.  L.  H.  vol.  14);  Rex 
V.  The  Inhabitants  of  Lower  Mitton,  9  B.  &  C.  810  (E.  C.  L.  B.  vol. 
17). 

Lush,  in  reply. — Stations  are  to  be  assessed  separately  as  land  and 
buildings,  having  an  additional  value  from  their  capacity  of  being 
applied  to  the  objects  of  the  ^railway  Company ;  in  the  same  r^^^ 
wajas  the  approaches  of  abridge  are  held  to  conduce  indirectly  ^ 
to  the  value  of  the  bridge,  Beg.  v.  The  Hammersmith  Bridge  Company, 
15  Q.  B.  869  (E.  C.  L.  B.  vol.  69).  [Bovill— There  the  tolls  were 
received  at  one  toll-house :  that  case  would  be  applicable  if  the  appel- 
lants contended  that  the  whole  receipts  were  to  be  assessed  at  the 
station  in  London.]  In  the  cases  of  the  canal  with  locks,  the  tolls 
were  paid  for  passing  through  the  locks,  and  were  not  a  general 
charge.  Cur.  adv.  vuU, 

May  23.    Blackbubn,  J.,  delivered  the  judgment  of  the  Court. 

In  this  case  it  appears  that,  if  the  stations  and  line  in  Amwell 
belonged  to  different  Companies,  and  if  the  clearing-house  system 
were  in  force,  certain  allowances  would  be  made  to  the  Companies 
owning  the  station,  by  way  of  remuneration  for  the  accommodation 
afford^  in  receiving,  loading  and  unloading,  despatching  and  deliver- 
ing the  goods  either  taken  in  or  given  out  at  the  stations.  The 
appellants  contend  that  these  allowances,  which  are  called  "  terminals," 
&re  not  part  of  the  earnings  of  the  line,  but  are  to  be  considered  as 
earnings  of  the  station.  We,  however,  are  of  opinion  that  we  must^  in 
conformity  with  the  established  practice,  treat  the  station  as  only 
indirectly  contributing  to  the  profits  of  the  line,  and  consequently  as 
being  to  be  rated  as  land  and  buildings  whose  value  is  to  some  extent 
enhanced  by  their  capacity  of  being  employed  in  connection  with  the 
line.  We  think  the  amount  of  these  terminals,  and  the  amount  of 
tbe  expenses  incurred  in  earning  them,  are  parts  of  the  general  earn- 
ings and  general  ^expenses  of  the  line,  and  are  to  be  treated  in  r^^^g 
.  the  same  way  as  any  other  part  of  the  gross  receipts  and  outgoings.  ^ 
We  therefore  give  judgment  for  the  respondents. 

Judgment  for  the  respondents. 

(•)  6m  lUti.  8  A  9  Viot  9.  83,  i.  i5,  24  1  ti  Yiot  o.  37,  and  17  A  18  VioU  o.  91,  u.  23, 24. 
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HALES  V.  THE  LONDON  AND  NORTH  WESTERN  RAIL- 
WAY COMPANY.    May  26. 

Railway  Company. — Delioery  ofgoodf. — Eeasonable  time, 

1.  In  the  abtaoM  of  «n  ezpreai  eoo  tract,  the  obligation  of  a  carrier  of  goodi  is  to  carry  tben 
aoeording  to  tho  oinal  route  profieesed  bj  him  to  the  pnbKe  aad  to  dellTtr  them  within  a 
reaionable  lime. 

2.  On  Wednesday,  Angmi  Ttb,  the  defendantf»  a  laflway  Company,  raoetTed  gooda  from  the 
plaintiff  to  be  carried  from  A.  to  B.  near  8.,  <<  by  luggage  train :"  the  plaintiff  baTing  con* 
tracted  to  Mapply  them  on  hire  at  B.  on  Satardaj,  Angnst  10th.  The  ordinary  practice  of  the 
defendants y  iif  goods  did  not  make  a  truck  load,  was  to  send  them  to  N.,  which  was  farther 
from  Bk  ihaa  8.  is  from  X. ;  they  might  be  sent  either  by  ralhr^  to  8.,  from  which  there  is  a 
earrier  to  B.  daily,  or  direct  to  B.  by  a  carrier  on  Tuesdays  and  Thursdays.  The  defcDdaati 
sent  the  goods,  which  were  not  a  truck  load,  to  N.,  and  kept  them  there  from  Friday  till  Toes* 
day,  and  then  sent  them  by  the  carrier  to  B.,  where  they  arrived  on  Wednesday.  The  plaintiff 
did  not  inform  the  defbndants  that  it  was  important  that  the  goods  should  arrive  at  B.  en 
Angust  l^h,  nor  was  it  known  to  the  plaintiff  that  the  goods,  if  a  truck  load,  would  have  het^ 
sent  direct  to  8.  In  an  aotieii  t»  recover  the  lees  ef  the  hire  ef  his  goods  and  for  perseael 
expenses  in  inquiring  ibr  them,  the  jury  having  found  that  the  delay  at  N.  was  unxeaaonahles 
Held,  that  the  plaintiff  was  entitled  to  Um  latter  damages,  but  not  to  the  former. 

S.  Quart,  Whether  it  was  unreasonable  to  send  the  goods  to  8.  by  way  of  N.  ? 

Ths  declaration  stated  that  the  plaintiff  delivered  to  the  defendants^ 
as  and  being  carriers  of  goods  from  London  to  Seaham  Harbour, 
certain  goods  of  the  plaintiff  to  be  by  them  carried  from  London  to 
Sef^ham  Harbour,  and  there  delivered  for  the  plaintiff  within  a  reason* 
able  time  in  that  behalf^  for  reward  to  the  defendants^  and  the  defend- 
aints  as  such  carriers  received  and  had  the  goods  for  the  purpose  and 
on  the  ternas  aforesaid,  and  a  reasonable  time  for  carrvingand  deliver- 
ing the  same  elapsed ;  Yet  the  defendants  neglected  for  a  long  and 

*671  ^^Q^^c^fi^i^^^l^  ^>^°^  ^^  ^^^  behalf  to  carry  and  deliver  the  goods, 
^  whereby  one  Michael  Bolton^,  who  had  agreed  with  the  plaintiff  to 
hire  the  goods  of  him,  upon  the  terms  of  the  same  being  delivered  in 
a  certain  time  at  and  for  the  sum  of  201.,  to  be  paid  by  him  to  the 
plaintiff  for  such  hir<^  by  reason  of  the  non-delivery  of  the  same 
within  that  time,  rescindea  the  agreement,  and  refused  to  accept  or  hire 
them,  and  thereby  the  plaintiff  lost  and  waa  deprived  of  the  201.,  and 
the  goods  were  not  delivered  in  the  said  time  by  reason  and  in  conse- 
quence  of  the  defendants  not  having  delivered  them  as  a&resaid,  and 
the  plaintiff  was  by  means  of  the  premises  otherwise  injured. 

Pleas.  First.  Not  guilty.  Second.  That  the  defendants  were  not 
carriers  of  goods  from  London  to  Seaham  Harbour,  and  that  the  goods 
were  not  delivered  to  or  received  by  them  as  such  carriers  to  be  by 
them  Qarried  from  London  to  Seaham  Harbour,  and  there  delivered 
for  the  plaintiff  within  a  reasonable  time. 

Issues  thereon.  L 

On  the  trial,  before  Cockburn,  C.  J.,  at  the  Sittings  at  Guildhall 
after  Trinity  Term,  1862,  it  appeared  that  the  action  was  brought  by 
the  plaintiff^  who  carried  on  business  in  London  as  a  manufacturer 
and  importer  of  articles  used  in  processions.  Bolton,  the  secretary  to 
a  Foresters'  Lodge  at  Seaham  Harbour,  near  Sunderland,  had  agreed 
to  hire  of  the  plaintiff^  for  the  sum  of  20Z.,  Foresters'  regalia,  to  be 
used  at  a  procession  forming  part  of  a  festival  which  was  to  take 
place  at  Seaham  Harbour  on  the  morning  of  Saturday  the  10th 
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Augiist,  1861 ;  which  procession  the  plaintiff  was  to  superintend.    The 
regalia  were  packed  in  three  boxes,  together  of  the  weight  of  8  cwt^ 
tod  were  delivered  by  the  plaintiff  to  Pickford  ft  Co.,  agents  of  the 
defendants,  *on  Wednesday,  the  7th  August,  between  8  and  4  r^^^ 
o^clock  in  the  afternoon.    The  boxes  were  directed  '*  To  Seaham   ^ 
Harboar,  near  Sund^land ;"  and  on  the  receipt  given  to  the  plaintiff 
by  Pickford  &  Co.  were  the  words  **  by  luggage  train."    Tlie  boxes 
were  despatched  by  the  defendants  at  12.80  on  Wednesday  night,  and 
reached  Newcastle,  which  is  farther  from  Seaham  Harbour  than 
Sunderland  is,  on  the  Friday  morning,  and  were  detained  there  until 
Tuesday,  when  they  were  sent  on  to  Seaham  Harbour  by  a  carrier 
who  travels  on  Tuesdays  and  Thursdays  only,  and  consequently  thev 
were  not  delivered  till  Wednesday  the  14th.    The  line  of  the  defend- 
ants terminates  at  Normanton,  where  there  is  a  junction  with  the 
North  Eastern  Bailway,  but  they  had  made  arrangements  with  that 
and  other  railway  Companies  for  the  conv^eyance  of  goods  to  their 
destinations  beyond  that  place.    The  boxes  were  forwarded  by  the 
North  Eastern  Railway  Company  from  Normanton  to  Newcastle, 
according  to  the  uniform  practice  of  that  Company,  the  boxes  not 
being  sufficient  to  make  up  a  truck  load,  which  is  a  ton  t.  e.  20  cwt 
If  they  had  been  sufficient  they  would  have  been  placed  in  a  separate 
truck  which  would  have  been  detached  from  the  train  at  Darlington, 
between  Normanton  and  Newcastle,  and  sent  to  Sunderland ;  and  if 
so  sent  they  would  have  reached  Seaham  Harbour  on  Friday  night. 
Also  there  was  railway  communication  from  Newcastle  to  Sunderland^ 
and  a  carrier  every  day  from  Sunderland  to  Seaham  Harbour ;  and  if 
Uie  boxes  had  been  forwarded  from  Newcastle  to  Sunderland  by  rail- 
way on  Friday,  they  would  have  been  in  time.    The  plaintiff  did  not 
inform  the  defendmts  that  it  was  important  that  the  boxes  should 
arrive    at    Seaham    Harbour    on    Saturday  morning;    nor  was  it 
*known  or  communicated  to  the  plaintiff  that  if  the  boxes  had   p^gg 
been  sufficient  to  make  up  a  truck  load  they  would  have  been   '- 
sent  direct  to  Sunderland.    The  plaintiff  sought  to  recover  20Z.  for 
the  loss  of  the  hire  of  the  goods,  and  61  for  the  personal  expense 
which  he  had  been  put  to  in  making  inquiries  for  them  after  he  had 
arrived  at  Seaham. 

Id  answer  to  questions  put  by  the  Lord  Chief  Justice  the  jury 
found,  first,  ^hat  it  was  unreasonable  in  the  defendants  to  send  the 
boxes  to  Sunderland  by  way  of  Newcastle ;  and,  secondly,  that  there 
was  unreasonable  delay  in  sending  the  boxes  on  from  Newcastle. 

It  waa  agreed  that  the  amount  of  damages  should  be  taken  as 
claimed  by  the  plaintiff,  subject  to  the  opinion  of  the  Court  whether 
be  could  in  law  recover  those  sums  or  either  of  them.  The  verdict 
was  accordingly  entered  for  the  plaintiff  for  26/.,  leave  being  reserved 
to  the  defendants  to  move  to  enter  a  verdict. 

In  Michaelmas  Term,  1862, 

Bovill  obtained  a  rule  nisi  accordingly,  on  the  ground  that  the 
goods  were  forwarded  in  the  ordinary  and  usual  course ;  or  to  reduce 
the  damages  by  201,  on  the  ground  that  special  damage  was  not 
ftooTerable ;  or  for  a  new  trial  on  the  ground  that  the  verdict  was 
tg&iost  the  evidence. 

Pcarce  showed  oanae.— First.    The  jury  have  found  that  it  was 


69  HALES  V.  L.  ft  N.  W.  RAILWAY  CO.    T.  T.  1863. 


unreasonable  to  send  the  eoods  to  Newcastle,  and  thej  were  justified 
in  so  finding.  The  defendants  ought  to  have  stopped  the  boxes  at 
Darlington  and  sent  them  direct  to  Sunderland.  And  even  if  they  were 
justified  in  sending  them  to  Newcastle,  they  ought  to  have  forwarded 
♦701  *^®"^  there  by  railway.  The  contract  between  a  person  *who 
•'  sends  goods  and  the  railway  Company  which  receives  them  to 
be  carried  is  that  the  Company  shall  convey  them  within  a  reasonable 
time  and  by  that  route  which  the  customer,  in  ignorance  of  the  prac- 
tice of  the  Company,  would  lay  out.  [Blackburn,  J. — In  that  case  i 
it  would  be  the  duty  of  the  Company  to  inform  the  customer  of  the 
route ;  but  if  the  contract  is  to  carry  according  to  the  usual  practice, 
it  is  for  the  customer  to  inquire  what  that  is.] 

Secondly.  The  plaintiff  is  entitled  to  recover  the  amount  which  he 
would  have  received  for  the  hire  of  his  goods  if  they  had  been 
delivered  in  time :  In  re  Hawcrofl  v.  The  Great  Northern  Kailway 
Company,  16  Jur.  196,  21  L.  J.  Q.  B.  178. 

Bovill  and  C.  E.  Pollockf  contr^ — Where  there  is  no  express  con- 
tract between  the  person  sending  goods  to  be  carried  and  a  Company, 
the  implied  contract  is  that  they  are  to  be  carried  according  to  the 
usual  course  of  business  as  held  out  by  the  Company.  Here  was 
only  a  notificittion  that  the  goods  would  be  sent  by  luggage  train ; 
the"  defendants,  therefore,  only  undertook  to  send  them  by  the  ordinaiy 
trains  and  in  the  ordinary  way.  [Wiohtmak,  J. — In  the  present 
case  the  usual  and  accustomed  course  varies.]  If  no  time  is  men- 
rioned  for  delivering  the  goods,  a  reasonable  time  with  reference  to 
the  railway  system  must  be  implied. 

At  any  rate  the  defendants  had  no  notice  that  time  was  important, 
and  therefore  are  not  liable  to  special  damage  for  the  loss  of  the  hire 
of  the  goods:  Hadley  v.  Baxendale,  9  Exch.  341  ;t  Hamlin  v.  The 
Great  Northern  Railway  Company,  1  H.  ft  N.  408.t  [Cockburn, 
*711  ^*  ^' — ^^  ^^  ^  reasonable  ^doctrine  not  to  make  the  carrier  liable 
-^  for  damage  sustained  in  consequence  of  goods  not  arriving  in 
time,  unless  he  had  notice  that  time  was  of  importance ;  but  the  per- 
son who  sends  the  goods  is  entitled  to  expect  that  they  shall  be  sent 
from  place  to  place  within  a  reasonable  time.] 

Cockburn,  C.  J. — ^The  rule  must  be  made  absolute  to  reduce  the 
damages  to  oL 

It  is  not  necessary  to  lay  down  any  formal  rule  of  law  in  this  case. 
Where  no  time  is  mentioned  for  delivering  goods  carried,  the  obliga- 
tion of  the  carrier  is  to  deliver  them  within  a  reasonable  time ;  and 
that  is  a  question  of  fact.  The  person  who  sends  goods  is  not  entitled 
to  call  upon  the  carrier  to  go  out  of  his  accustomed  course,  or  to  use 
extraordinary  means  of  conveyance;  but  the  carrier  must  do  that 
which  is  within  his  power,  and  which  it  is  reasonable  to  expect  be 
should  do  for  delivering  the  goods.  Here  the  goods  arrived  at  New- 
castle, and  there  was  abundant  opportunity  of  sending  them  on  by 
railway  to  Sunderland  every  day,  instead  of  which  the  defendants 
kept  them  until  the  carrier  could  take  them  to  Seaham  Harbour.  I 
think  the  jury  were  right  in  saying  that  such  delay  was  unreasonable. 

WiGHTMAN,  J. — Here  the  delay  was  not  only  unnecessary  bat 
unreasonable. 

BULGKBOBN,  J. — ^Thc  obligation  of  the  carrier  to  carrv  denend<^  on 
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his  public  profession,  Johnson  v.  The  Midland  Railway  Company,  4 
Exch.  867  ;t  and  therefore  he  is  bound  to  *carry  only  accora-  ^^^ 
ing  to  the  route  which  he  holds  out  to  the  public.  But  then  he  ^ 
is  bound  to  deliver  in  a  reasonable  time,  having  regard  to  that  route. 
It  is  no  breach  of  his  duty  that  he  does  not  carry  by  a  shorter  route 
than  that  which  he  professes.  If  the  customer  wishes  his  foods  to  be 
sent  by  a  shorter  route  than  the  accustomed  one,  he  should  ask  for  it, 
and  if  refused  he  would  exercise  his  choice  of  sending  by  another 
carrier.  But  when  goods  are  sent  by  the  usual  route,  the  carrier  ^ 
most  use  reasonable  diligence ;  and  whether  he  has  done  so  is  a  ques- 
tion of  fact.  I  doubt  whether  the  jury  were  justified  in  finding  that 
it  was  unreasonable  to  send  the  goods  by  Newcastle ;  the  defendants 
never  held  themselves  out  as  sending  goods  to  Sunderland,  except 
there  was  a  truck  load  for  Sunderland  at  Darlington,  which  was  not 
the  fact  in  the  present  case.  But  the  jury  have  also  found  that 
there  was  unreasonable  delay  at  Newcastle,  in  waiting  five  days  for 
the  carrier,  instead  of  sending  the  ffoods  by  railway  to  Sunderland, 
and  I  think  that  there  was  considerable  evidfence  justifying  the  jury 
in  80  finding.  It  is  a  question  of  fact,  and  I  see  no  reason  for  being 
dissatisfied  with  their  verdict. 

Bule  absolute  to  reduce  the  damages  to  61. 
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and  CHINA  v.  HIGH.    May  8.  L  ^^ 

Lupeeiion  of  documents. — Confidential  commnnieaiion. — Common  Jmw  Proceduit 

Act,  m4,  17  k  18  Vict,  c.  125,  #.  50. 

Dcdftntion  aUtgisg  breacbei  of  an  agreement  made  between  the  plaintiffs,  a  banking  Com- 
ptny,  earrying  on  baBinesB,  amongst  other  places,  at  Bombay,  and  the  defendant  who  bad  been 
their  agent  there.  Plen  denying  the  broaehei.  Upon  an  order  under  the  Common  Law  Pro- 
eednre  Aet,  1854, 17  A  18  VicL  e.  125,  i.  50,  for  discoFory  of  docnments  relating  to  the  matter 
b  dispote,  obtained  by  the  defendant,  the  seeretary  of  the  plaintiffs  made  an  affidarit  atating 
thtt  the  letters  specified  in  a  schedule  attached  to  the  affidavit  consisted  of  communlcatiouf 
between  the  bead  office  of  the  plaintiff's  bank  in  London  and  their  officers  at  Bombay, 
not  forming  part  of  the  res  gestss,  but  written  after  the  defendant  had  left  the  serrice  of  tha 
bank  and  the  dispute  in  question  in  the  eanse  had  arisen ;  being  on  the  one  part  instruotioat 
giren  and  inqniriea  made  with  the  view  of  obtaining  the  information  required  to  enable  tha 
pistotifls  to  decide  as  to  the  modo  of  proceeding  against  the  defendant;  sereral  of  them  having 
bceo  written  under  the  immediate  direction  and  adviee  of  the  attorney  for  the  plaintiff;  and  on 
the  other  part  their  officers'  reports  and  replies  specifying  the  evidence  which  could  be  adduoed 
in  Bombay  to  prove  the  breaches  of  contraot  complained  of;  and  that  the  same  could  not  be 
■aterial  to  the  defendant  with  a  view  of  establishing  his  case.  The  defendant  made  an  affidi- 
▼it  of  bis  belief  that  the  correspondence  in  the  schedule  was  material  to  the  defence  of  tha 
setion.  Held,  that  all  this  eorrespondence  was  confidential  communication  which  the  defend- 
ant wu  not  entitled  to  inspect. 

The  declaration  (of  the  19th  November,  1862)  stated  that  the 
plaintiffs  being  a  banking  Company  carrying  on  business  amongst 
other  places  at  Bombay,  in  the  Empire  of  India,  and  having  appointed 
the  defendant  as  their  agent  at  Bombay,  it  was  by  articles  of  agree- 
ment, dated  the  9th  September,  1857,  agreed  between  the  plaintiffi 
and  the  defendant  that  he  would  proceed  to  Bombay  and  enter  upon 
tbe  discharge  of  his  duties,  and  diligentlyi  carefully,  and  faithfully 
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applj  himself  to  tbe  duties  and  condact  of  his  office,  under  the  direc- 
tion, control,  and  orders  of  the  board  of  directors,  and  of  the  manager 
and  secretary  of  the  bank«  It  then  averred  that  the  defendant  entered 
npon  the  appointment  and  proceeded  to  Bombay,  and  alleged,  as 
*741  ^^^^^^^^'  ^^^^  ^^^  ^defendant  did  not  faithfully  and  diligently 
-'  perform  his  duties  as  such  agent,  but,  on  the  contrary,  acted 
carelessly,  negligently,  and  unfaithfully  in  the  same,  and  lent  the 
money  of  the  plaintifis  to  certain  persons  who  were  nnsubstantial  and 
ought  not  to  have  been  trusted,  and  whose  credit  and  responsibility 
were  bad ;  and,  in  violation  of  the  directions  and  orders  of  the  board 
of  directors  and  manager  and  secretary  as  to  the  sums  of  money  he 
should  advance  to  a  certain  class  of  persons,  advanced  sums  of  money 
to  such  persons  contrary  to  such  orders ;  and,  also,  discounted  bills 
of  exchange  for  native  merchants  of  India,  without  taking  proper 
securities,  and  renewed  such  bills  in  violation  of  the  orders  of  the 
directors ;  and  also  sent  in  and  returned  to  the  plaintiffs  incorrect  and 
untrue  statements  respecting  the  business  transacted  by  the  defendant 
for  them^  and  as  to  the  money  lent  by  him  on  their  account. 

The  defendant  pleaded,  among  other  pleas,  a  denial  of  the  breaches 
alleged  in  the  declaration. 

On  the  27th  November,  1862,  upon  an  application  by  the  defendant 
for  a  discovery  of  documents,  Crompton,  J.,  made  an  order  directing 
that  the  plaintiils  should  answer  upon  affidavit,  stating  what  docu- 
ments they  had  in  their  possession  or  power  relating  to  the  matters  in 
dispute,  and  whether  they  objected,  and  on  what  grounds,  to  theii 
production. 

'  On  the  2d  February,.  1868,  James  Caller  Stewart,  the  secretary  of 
the  bank,  made  an  affidavit,  to  which  were  attached  two  schedules,  in 
which  was  set  out  a  list  of  all  the  documents  in  the  possession  or  power 
of  the  plaintiffs  relating  to  the  matters  in  dispute  in  this  cause,  pur- 
suant to  the  above  order:  stating  that,  with  respect  to  the  documents 
^751  ^P^^'^^^^  ^°  ^^^  ^^^  schedule,  the  *plaintifis  were  willing  that 
-I  they  should  be  produced  to  the  detendant ;  but  that  with  re- 
spect to  the  correspondence  specified  in  the  second  schedule,  it  con* 
sisted  exclusively  and  entirely  of  communications  between  the  head 
office  of  the  plaintiffs'  bank  in  London  and  their  offices  at  Bombay, 
not  forming  pan  of  the  res  gtslat^  but  written  afler  the  defendant  had 
left  the  service  of  the  bank  and  the  dispute  in  question  in  this  cause 
had  arisen ;  that  that  correspondence  consisted  entirely  and  exclu- 
sively, on  the  one  part,  of  the  instructions  given  and  inquiries  made 
by  the  head  office  of  the  plainti(&'  bank  in  London  to  and  of  their 
officers  in  Bombay,  with  a  view  of  obtaining  the  information  required 
to  enable  them  to  decide  as  to  the  mode  of  proceeding  against  the 
defendant  and  also  generally  on  the  merits  of  the  claim  in  this  action ; 
and,  on  the  other  part,  of  their  officers'  reports  and  replies  thereon  and 
thereto,  which  specified  the  evidence  which  could  be  adduced  in  Bom- 
bay to  prove  the  breaches  of  the  contract  complained  of  in  the  decla- 
ration, and  the  same  could  in  no  way  be  material  to  the  defendant 
with  a  view  of  establishing  his  case;  and  that  for  these  reasons  tbe 
plaintifi^  objected  to  the  production  of  the  documents  specified  in  the 
second  schedule.  The  documents  specified  in  the  second  schedule 
wore  letters  from  J.  C.  Stewart  to  A.  Morrison,  agent  of  the  plaintiff' 
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Iktnk  at  Bombay,  and  answers  tbereto,  between  IStb  April,  1861,  and 
14th  November,  1862,  inclusive,  some  of  them  being  dated  before  the* 
16th  Aagast,  1861 :  also  '*  weekly  states''  from  time  to  time  rendered ' 
by  A.  Morrison,  whilst  so  acting,  to  the  head  office  in  London,  from 
4tb  May,  1861,  to  the  27th  September,  1862. 

On  the  12th  February  1868,  a  summons,  calling  upon  the  plaintiffii 
to  show  cause  why  the  defendant  should  not  be  at  liberty  to  inspect 
and  take  copies  of  and  *extriicts  from  all  the  documents  men-  ^«^g 
tioned  and  i^erred  to  in  the  first  and  second  schedules  men-  '-  : 
tioDed  in  the  affidavit  of  discovery  of  documents  made  by  J.  G.  Stew- 
art, was  heard  before  Crompton,  J.,  and  was  by  him  referred  to  the 
Court. 

On  the  28th  April  the  defendant  made  an  affidavit,  stating  hii 
belief  that  the  correspondence  specified  in  the  second  schedule  was 
material  to  the  defence  of  the  action,  and  that  it  was  advisable  and 
necessary  for  his  defence  that  he  should  have  inspection  and  be  at 
liberty  to  take  copies  of  the  correspondence  and  documents,  and  that 
Ife  was  advised  and  believed  that  he  should  derive  material  benefit 
and  advantage  from  the  inspection  of  them :  that  he  was  advised  and 
believed  that  he  had  a  good  defence  to  the  action,  and  that  this  appli- 
oition  was  made  bon&  fide  and  not  for  the  purpose  of  delay. 

An  affidavit  of  George  Ure  Adam,  manager  of  the  plaintifi'  bank, 
stated  that  the  correspondence  specified  in  the  second  schedule  con* 
sisted  entirely  and  exclusively  on  the  one  part  of  the  instructions 
given  and  inquiries  made  on  the  part  of  the  head  office  of  the  plain* 
tiffs'  bank  in  London  to  and  of  their  officers  in  Bombay,  with  a  view 
of  obtaining  evidence  in  support  of  the  plaintiff's  claim  against  the 
defendant  in  this  action,  and  on  the  other  part  of  their  officers'  reports 
and  replies  theieon  and  thereto,  which  specified  the  evidence  which 
could  be  adduced  in  Bombay  to  prove  the  breaches  of  contract  com* 
plained  of  in  the  declaration ;  and  that  on  and  subsequently  to  the 
16th  August,  1861,  those  instructions  were  given  and  those  inquiries 
made  under  the  immediate  direction  and  advice  of  the  plaintiffs' attor* 
neys  acting  as  such,  and  in  the  conduct  of  this  litigation,  and  with  a 
view  to  it,  and  with  a  view  to  the  evidence  in  support  of  the  plaintiffii* 
claim  in  this  action ;  and  those  reports  and  replies  consisted  exclu* 
sively  of  the  *inibrmation  obtainea  in  pursuance  of  such  in-  r^^^^ 
Btructions,  and  for  the  plaintiffs'  attorney's,  and  for  the  purposes  '* 
aforesaid ;  that  he  was  advised  and  believed  that  the  correspondence 
would  in  no  way  support  the  defendant's  case,  and  that  the  only 
benefit  and  advantage  which  the  defendant  would  derive  from  the 
inspection  of  the  same  would  be  the  knowledge  which  he  would 
acquire  of  the  evidence  which  the  plaintiffs'  attorneys  and  agents  had 
Qp  to  that  date  been  able  to  obtain  in  support  of  the  plaintiffs'  case. 

In  Easter  Term,  Bovill  obtained  a  rule  nisi  in  the  same  terms  at 
tlie  summons  heard  before  Crompton,  J.  He  cited  The  London  Oat 
Light  Company  v.  The  Vestry  of  Chelsea,  6  C.  B.  N.  S.  411  (E.  C.  L. 
B.  vol.  95) ;  Flight  v.  Robinson,  8  Beav.  22  ;  and  Maden  v.  Veevert, 
7  Beav.  489 ;  also  Glyn  v.  Caulfeild,  8  Mac.  k  O.  468 ;  and  Kerr  v. 
Gillespie,  7  Beav.  672 ;  and  Crompton,  J.,  referred  to  Bartlett  v.  Lewis» 
IJ  C.  B.  N.  S.  249  (E.  0.  L.  R.  vol.  104). 

IttiA  showed  cause. — ^As  to  the  documents  in  the  second  sohedult^. 

li  *  s.|  70L.  IV.- 
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t^mi3.ii  flsbing  application  ta  see  wbat  evidence  ibe  plaintiffii  lia¥e 
against  tbe  defendant  in  support  of  the  action.  The  affidavit  of  the 
disfendant  does  not  state  what  is  to  be  established  bj  an  inspection  of 
the  documents.  The  Court  of  Chancery  has.  never  compelled  a  partj 
to  give  inspection  of  a  correspondence  carried  on  for  tne  purpose  of 
oibtaining  evidence  in  a  suit  The  cases  eited  on  moving  for  the  rale 
do  not  support  it.  Confidential  communications  relating  to  the  suit, 
though  not*  strictly  between  attorney  and  client,  are  witibin  the  rule 
ak  to  pioieetion :  Steele  i^.  Stewart,  1  Phill.  471 ;  Beid  v.  Langlois, 
^f.^  1  Muc.  k  G«  627 ;  Lafone  v.  The  Falkland  Islands  "^Company 

/^J  (No.  1),  4  K.  &  J.  84;  per  Wood,  V.  C,  Glyn  ».  Gaulfeild,  8 
Mac.  &  G.  463.  And  it  makes  no  difference  whether  the  letters  were 
written  by  the  party  before  or  after  he  had  eonsulled  his  attorney, 
if  tbejr  were  with  a.  view  of  obtaining  evidence  to  support  his  eaae. 
Further,  this  Court  is:  not  bound  by  the  deciaiona  in  the  Courta  of 
Squity. 

.  WcUkin  WiUiamu^  who  was  with  him,  was  not  called  upon, 
B<mU  and  Sannen,  in  support  of  the  rule. — Tbe  affidavit  of  the 
4bfeodant  in  support  of  the  rule  is  in  the  form  given  in  Arch.  Fr«  by 
Ghitty^  Praetical  Forms,  p«  151,  9th  ed.  The  party  making  tbe 
affidavit  cannot  pledge  himself  aa  lo  the  points  of  his  ease  which  the 
dpcements  sought  to  be  inspected  will  support,  seeing  that  he  does 
not  know  the  contents  of  tbe  documents.  [Lush. — ^In  Wigram  on  tbe 
Law  of  Discovery,  p.  208,  2d  ed^  it  is  said,  "  In  determining  these 
qjuestions^^the  first  thing  to  be  observed  is,  that  the  onus  is  upon  tbe 
plaintiff  ta  prove  his  right  to  see  the  documents,  the  production  of 
which  he  calls  for,  and'  that  the  only  evidence  upon  which  the  Court 
can  act  in  his  favour,  is  the  admission  of  the.defendant"]  The  party 
who  files  a  bill  in  Chancery  (cv  a  diseavery  makes  no  suggestion ; 
and  the  parties  here  have  passed  what  is  analogous  to  the  first  stage 
ia  such  a  bill.  The  filing  of  tbe  documents  in  the  schedule  admits 
that  they  are  relevant  U>  the  nsatters  in  dispute^  and  that  relevancy 
entitles  the  defendant  to  an  inspection  of  them  unless  the  plainti& 
can  bring  them  within  an  exception,  or  excuse  themselves  from  pro- 
ducing them  for  inspection ;  if  they  are  rdevant,  the  defendant  has  a 
«7dl  ^?^^  to  judge  for  himself  of  their  ^materiality  to  the  support  of 

,  J  his  defence:  Smith  v.  The  Duke  oS  Beaufort,  1  Hare  507, 619,520, 
per  Wigram,  V.  C;  Manaell  v.  Feeney;  2  J.  &  H.  320,  823,  per  Wood, 
V.  C;  Flight  v.  Bobinson,  8  Beav.  22, 83,  34,  88,  per  Lord  Langdale^ 
M.  B.:  Nias  v.  The  Northern  and  Eastern  Bail  way  Company,  3  My. 
&  Cr.  865,  857.  [Cockburn,  C.  J.— I  am  satisfied  that  these  docu- 
ments do  not  rdate  to  the  defendant's  case.  Blackburm^,  J. — All  tbe 
dbeumeats  were  written  in  contemplation  of  impending  litigation.] 
Letters  between  a  purty  to  a  suit  and  an  unprofessional  agent,  whether 
\«ritten  before  or  after  the  institution  of  the  suit,  are  not  privil^ed ; 
Kerr  v.  Gillespie,  7  Beav.  572 ;  which  was  heard  before,  but  decided 
after,  Flight  v.  Bobinson,  8  Beav.  22,  83,  84,  88 ;  Maden  v.  Yeevers^ 
7. Beav.  488;  Olyn  v.  Caulfeild,  8  Mac  &0.  463 ;  Colman  v.  True- 
man,  8  H,  &  N.  871,  878,t  per  Pollock,  C.  B.  In  Goodall  v.  Little, 
I.Sim.  N.  S.  156,  and  Lafone  v.  The  Falkland  Islands  Company  (No. 
1),  4  E.  &  J.  84,  the  letters  were  privileged  on  the  ground  that  tbej 
%istc  ooMmaaieatioas  between  thaattorney  or  his  agent  and  tbe  oUaau 
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Here  the  coneiponcfeiiMi  Was  b^l^teen  the  p)ainti£&  and  their  ageat  ifi 
ladia,  and  sot  the  aaent  of  their  aitornej. 

Av  any  rate^  on  the  authority  of  Kerr  v.  GiHespio,  7  Beav.  572, 
and  Olyn  v.  Canlfeild^  8  Mao.  &  O.  468,  the  defeitdant  is  entitled  to 
inspect  the  letlere  written  before  the  16th  Augdat,  1861,  When  the 
plaintiflSi  fint  consulted  their  attorney. 

GocKBUSN,  C.  J. — I  am  of  opinion  that  thia  rule  ought  to  be  did- 
obuved.  The  true  doctrine  on  this  subject  ia  clearly  and  admirably- 
staled  by  Pollook^  Chief  Baron^  in  his  judsment  in  Hunt  v.  Hewitt^ 
7  Sxch.  286,  244  :t  **<The  right  of  a  plaintiff  in  equity  is  ^^^q 
limited,  first,  to  a  discovery  confined  to  the  questions  in  the  '- 
cai»e;  aecondly,  of  such  material  doentoenta  aa  isolate  to  the  proof  of 
his,  the  platntifirs  eaae  on  the  triiri ;  and  does  not  extend  to  the  discovery 
of  the  manner  in  which  the  defendant's  case  is  to  be  established,  or  td 
evidence  which  relotea  exolusively  to  his  ease.  The  pairty  applying, 
themfore,  who  ia  in  the  same  aituMion  as  <(  plaintiff  in  equity,  must  shoW/ 
first,  wbs4  ia  the  nature  ai  the  auit^  and  of  the  question  to  be  tried  in  it} 
and  it  seema  also,  that  be  ahonid  depotfe  in  his  affidavit  to  his  having 
jast  ground  to  maintain  or  defend  it;  secondly,  the  affidavit  ought  to 
State  with  BtifBoient  distinctness  the  Reason  of  thd  application  am  the 
nature  of  the  doedments;  in  order  that  it  may  appear  to  the  Court  op 
Judge  that  the  documenta  are  asked  for  the  purpose  of  enabling  tb^ 
party  applying  to  sttpport  hia  case,  liot  to  find  a  flaw  in  the  case  of 
the  opponent,  and  aUo  that  the  opponent  may  admit  or  deny  the  pos- 
session of  tbem^  To  thia  affidafvit  the  opponent  may  answer,  by^ 
swearing  that  he  hae  no  such  ddouaa^nta,  or  that  they  relate  exclu- 
sively to  hia  own  eaaor  or  that  he  h  for  any  auiBcient  reason  priv}<» 
leged  from  prodocuig  tbeai ;  orfae  may  submit  to  show  parts,  covering 
the  remainder,  on  aCdavit  tb^  the  part  concealed  deea  not  in  any 
way  relate  to  the  plsintifiTs  case.  The  same  course  would  be  pursuM 
hi  equity."  The  €oort  are  not  bound  by  the  denial  of  the  party  a| 
whose  hands  inspeotion  id  sought  that  the  documeoits  relate  to  the  case 
of  bis  adversatv ;  but  if  they  cttn  delect  from  the  materials  before 
them,  ^t  the  dNoeumenta^  altbongb  they  rekte  to  the  matter^  in  dis^ 
pulS/  are  not  relevant  in  the  sense  of  lending  to  establish  the  case  of 
the  psr^  Who  asks  for  inspectiony  thenT  they  will  not  order  it.  Here 
we  know  firom  the  ^statements  of  the  two  litigant  piartiea  what  r«g^ 
the  nature  of  the  docameUt  is.  Ader  the  dispute  bad  arisen  the  '- 
plaintiffs  in  London  ootteaponded  with  their  agents  in  Indian  with  « 
view  t0  wee  what  ease  they  ceuld  estabUsh  against  the  defendant ;  a«dl 
these  are  the  doeimiettta  in  question.  Such  documents  are  not  lik^ 
munimenia  of  titter  or  accounts,  which  would  be  available  as  proof 
of  matters  in  dispute  between  the  litigant  parties;  they  are  commu« 
aloationa  betweeit  one  of  those  parties  and  bis  agents  for  the  purpose 
of  getting  up  the  ease  wbicb  he  intends  to  prove  against  the  other  >a 
a  Court  dt  justice.  I  find  no  authority  for  saying  that  oomnvuniear 
tions  between  one  of  tbe^  litigant  partiea  and  their'  attorney  or  theit 
igeat;  whiok  are  of  a-  oonfidentisrl  character,  are  to  be  produced  to 
toe  oppoeite  p^rtf  for  mspection  simply  to  enable  him  to  see  whethei 
there  is  ai^thing  m  the  case  of  his  opponent  wbioh  is.  inherently  weali;^ 
w  which  will  enaMe  him  to  make  out  his  oWft  case.  Even  if  ther^ 
«m  aathoritj  tbi^aaeb  eonfidentiid  oammMicationa  oiigjM  Ve  m^ 
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the  subject  of  a  bill  of  dtscoyerj,  I  should  not  be  di^>osed  to  yield 
to  it,  for  we  have  no  right  to  compel  a  party  to  diselose  them  for  the 
advantage  of  his  adversary.  If  a  man  writes  a  private  letter  to  an 
agent  or  friend,  asking  him  to  obtain  information  for  him  on  a  matter 
as  to  which  he  is  about  to  engage,  or  has  already  engaged  in  litiga- 
tion, I  doubt  whether  a  discovery  or  inspeetion  of  the  answer  to  that 
letter  would  be  ordered  by  any  of  the  learned  Judges  in  equity  to 
whose  decisions  reference  has  been  made ;  and  I  will  not  be  a  party 
to  establishing  such  a  precedent.  I  am  far  from  saying  that  our 
jurisdiction  as  to  discovery  and  inspection  is  not  oo-extensive  with 
^821  ^^^^  ^^  ^^®  Court  of  Chancery.  I  think  with  Mr.  *BoviU,  that 
^  the  object  of  the  recent  legislation  was  to  prevent  the  necessity 
of  a  party  in  an  action  at  law  having  recourse  to  a  Court  of  equity 
for  discovery  and  inspection,  and  therefore  I  should  be  sorry  to  stop 
short  of  any  jurisdiction  in  the  matter  exercised  by  such  Court.  But 
there  is  no  case  which  goes  the  length  of  the  proposition  contended 
for  by  Mr.  BovilL  And  therefore,  according  to  principle  and  prao- 
tioe,  we  ought  not  to  grant  the  inspection  for  which  the  defendant 
asks. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.  The  true 
principle  which  governs  this  case  is  laid  down  oy  Pollock,  Chief 
jBaron,  in  the  passage  which  has  been  read  by  the  Lord  Chief  Jostico 
from  the  judgment  in  Hunt  v.  Hewitt,  7  Exch.  286,  244.t 

Blackburk,  J. — I  cannot  agree  with  Mr.  Bovill,  that  when  doou- 
ments  are  scheduled  as  relevant  to  the  cause,  we  have  simply  a  mints- 
terial  duty  to  order  the  inspection  of  them,  unless  the  party  to  whom 
they  belong  makes  out  that  they  are  privileged  communications 
between  himself  and  his  attorney,  or  shows  something  else  which 

fives  them  a  privilege.  Under  the  Common  Law  Procedure  Act» 
854,  17  &  18  Vict.  c.  125,  s.  50,  the  Court  or  Judge  having  before 
them  the  answer  of  the  party  as  to  the  documents  in  his  possession  or 
power  relating  to  the  matters  in  dispute,  and  his  objection  to  the  pro- 
duction of  them,  "  may  make  such  further  order  thereon  as  shall  be 
just."  I  think  the  Legislature  did  not  mean  that  we  sliould  be  bound 
^go^  bv  the  same  rules  by  which  a  Judge  of  a  Court  of  equity  is 
'  -I  *bound ;  but  that  we  should  be  related  by  what  is  just  as 
between  the  parties.  We  have  to  see  whether  the  documents  are  such 
as  would  tend  to  elucidate  the  facts  material  to  the  case  of  the  party 
in  the  cause  applying  for  inspection :  in  a  Court  of  equity  the  test 
would  be,  whether  they  were  material  to  the  case  of  the  plaintiflf  on 
the  bill  of  discovery,  who  can  shape  his  bill  in  various  ways.  It  is 
not  necessary  that  the  documents  should  be  legal  evidence ;  though 
it  may  be  material  to  discuss  whether  they  would  be  so.  The  prac« 
ti&e  of  the  Court  and  of  the  Judges  at  Chambers  has  been  to  inquire 
what,  from  the  nature  of  things  and  of  the  facts  in  the  particular 
case,  would  tend  to  further  the  ends  of  justice,  and,  looking  at  all  the 
circumstances  and  exercising  a  sound  and  rational  discretion,  to  order 
the  inspection  of  those  documents  which  appear  to  be  material  to  the 
(Mse  of  the  party  applying.  In  the  present  case  all  the  documents^ 
after  a  particular  date,  fall  within  the  principle  of  communications 
by  au  attorney,  or  of  matters  done  by  and  communications  made 
tsrottgh  an  agent  of  th«  attorney,  or  of  matten^ which  would  have 
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been  done  bj  an  attorney  but  for  the  distance  of  the  place  occasioning 
the  necessity  of  employing  an  agent. 

Bat  there  are  several  documents  written  previously  to  the  date  at 
which  an  attorney  was  consulted  :  the  plaintiffs*,  being  about  to  con- 
sult their  attorney,  write  out  and  get  from  abroad  these  documents, 
which  are  rough  notes  from  which  a  statement  was  to  be  made  and 
kid  before  him.  As  to  these  we  have  a  discretion,  and  I  think  we 
ought  not  to  grant  inspection.  If  I  thought  that  tlie  present  case  was. 
like  Golman  v.  Trueman,  S  H.  &  N.  871,t  in  'which  there  was  r^^, 
a  (^uestior  whether  there  had  been  fraud  committed  by  the  '- 
plaintiffs  and  their  agents  in  India,  I  might  be  of  a  different  opinion. 
In  that  case  the  parties  to  the  action  were  resident  in  this  country, 
and  I  succeeded  m  persuading  Erie,  J.,  at  Chambers,  that  he  ought  to 
allow  inspection  of  the  documents  which  had  passed  between  the 
plaintiiEi  here  and  their  agent  in  India ;  and  the  Court  of  Exchequer 
said  that  they  would  not  take  upon  themselves  to  say  that  it  was  a 
wrong  exercise  of  discretion.  I  am  not  sure  that  all  the  Barons 
approved  of  the  order,  or  decided  more  than  this,  that  Erie,  J.,  having 
iu  his  discretion  made  the  order  they  would  not  say  that  he  was 
wrong.  That  is  different  from  saying  that  the  Court  or  Judge  is 
obliged  to  allow  an  inspection  of  such  documents. 

Bule  discharged  as  to  the  documents 
in  the  second  schedule. 


SMITH,  Appellant,  STOKES,  Respondent.    May  SO. 

Highway. — Steam-enffine. — 5  &  6  W,  4,  c.  50,  s,  70. 


SUt  5  1  a  W.  4,  e.  50,  a.  70,  enacta  that  it  tball  not  be  Uwfol  to  onet  or  oanao  to  bo  eraetod 
•By  f  team-on gino  within  twetitj-flro  jardj  from  aaj  part  of  any  carriageway,  qdIom  it  thall 
ke  vithia  lomo  boooe  or  otbor  building,  or  bohSad  lomo  wall,  or  feneo,  luSoionl  to  eooeoal  or 
icfcea  it  from  the  earriageway,  so  that  it  may  not  l>e  dangerona  to  paiaengerv,  hortea,  or  eattle : 
ICeld  that  a  portable  tteam-eogine,  upon  wheela  and  drawn  bj  horae-powor,  nied  to  drive 
a  thrtibing-machine  within  a  barn,  bnt  not  fixed  thereto  or  to  the  aoil^  waa  within  thia  enact* 
mcoL 

Cass  stated  by  justices  under  stat.  20  &  21  Yict.  c.  48,  s.  2. 

*At  a  Petty  Sessions  held  at  Sandwich,  in  the  county  of  Kent,  r^^^ 
before  two  justices  of  the  peace,  the  appellant  was  convicted  ^ 
upon  an  information  of  the  respondent,  superintendent  of  police,  that 
W  the  appellant  caused  to  be  erected  a  steam-engine  within  four  yards 
from  the  centre  of  a  carriageway  and  highway  leading  from  Ey tborne 
to  Lydden,  such  steam-engine  not  being  placed  within  any  house  or 
other  building,  nor  behind  any  wall  or  fence,  sufficient  to  conceal  or 
screen  the  same  from  such  way,  so  that  the  same  might  not  be  danger- 
ous to  passengers,  horses,  or  cattle,  contrary  to  the  statute,  6  &  6  W .  4, 
c.  50,  s.  70 :  and  they  adjudged  the  appellant  to  pay  a  fine  of  21.  and 
16«.  costs. 

The  appellant  cau^  a  portable  steam-engine,  upon  wheels,  and 
drawn  by  horse-power,  to  be  placed  within  four  yards  of  the  centre 
of  the  road  io  question,  and  between  the  road  and  the  appellant's  barn. 
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which  engine  waa  afterwards  used  to  drive  hy  steam-power  a  thresh- 
ing-machine placed  within  the  barn,  but  not  in  any  way  fixed  thereto 
or  to  the  soil :  the  steam-engine  remained  npon  its  travelling  wheels, 
but  before  being  worked  certain  parts  of  it  had  to  be  connected  with 
the  threshing-machine  by  a  strap.  The  steam-engine  so  set  up  and 
placed  was  being  used  by  the  appellant  to  thresh  corn  in  the  open  air, 
and  unprotected  by  any  building,  screen,  or  other  cover,  at  a  distance 
of  four  yards  from  the  centre  of  the  public  carriageway;  and  whilst 
the  engine  was  at  work  a  horse  drawing  a  cart  in  the  highway  took 
fright  and  threw  a  passenger  from  the  cart,  who  sustained  some  slight 
Hyury,  and  was  afterwards  compensated  by  the  appellant, 
♦ftfll  *The  appellant's  attorney  objected ;  first,  that  the  engine  waa 
J  not  such  as  was  contemplated  by  the  Act,  portable  engines  for 
threshing  not  having  been  in  use  at  the  date  of  the  statute,  or  for 
some  years  afterwards ;  secondly,  that  it  was  not  erected  within  the 
meaning  of  the  Act,  being  merely  drawn  by  horses  to  the  place  where 
it  worked,  whereas  the  statute  applied  to  fixed  engines  or  machinery 
raised  or  built  without  screens,  &c. ;  and  he  contended  that  the  Legis- 
lature, in  the  recent  Act  for  regulating  the  use  of  locomotives  on 
turnpike  and  other  roads  (24  &  25  Yict.  c.  70),  had  to  some  extent 
negatived  the  application  of  the  6  &  6  W.  4,  c.  60,  s.  70,  to  the  por- 
table steam-engine  used  bv  the  appellant. 

The  justices  adjudged  that  the  objections  were  untenable,  and  that 
the  appellant  was  guiltv  of  the  offence  charged  against  him. 

No  counsel  appeared  for  the  respondent. 

Thrupp,  for  the  appellant.-^tat.  5  &  6  W.  4,  c.  50,  s.  70,  enacts 
that  "  it  shall  not  be  lawful  for  any  person  to  sink  any  pit  or  shaft,  or 
to  erect  or  c^use  to  be  ercQted  any  steam-engine,  gin,  or  pther  like 
machine,  or  any  machine  attached  thereto,  within  the  distance  of 
twenty-five  yards,  .  •  •  froiQ  any  part  of  any  carriageway  or 
cartway,  unless  such  pit  or  shaft  or  steam-engine,  gin,  or  other  like 
engine,  or  machinery,  shall  be  within  9ome  house  or  other  buildings 
pr  behind  some  waif,  or  fence,  auffioient  to  conceal  or  screen  the  same 
from  the  said  carriageway  or  cartway,  so  that  the  same  may  not  be 
^871  ^^^S®'*^^^  ^  passen^rs,  horses,  or  cattle;  &c.,  *and  in  case  any 
-'  person  shall  offend  in  any  of  the  cases  aforesaid,  every  such 
person  so  offending  shall  forfeit  and  pay  any  sum  not  exceeding  5^ 
for  each  and  every  day  such  pit,  shaft,  windmill,  steam-engine,  gin, 
machine,  or  fire  shall  be  permitted  to  continue  contrary  to  the  provi- 
sions of  this  Aot,*^  &c.  The  Legislature  did  not  contemplate  the 
case  of  a  movable  engine  or  machine.  Sect.  72  applies  to  the  com- 
mitting of  nuisances  of  a  temporary  character ;  this  section  applies 
to  permanent  ones.  The  steam-engine  must  be  a  permanent  erection 
fixed  to  the  soil,  and  must  be  used  for  a  whole  day  at  least,  otherwise 
the  penalty  is  not  incurred. 

Blackburst,  J. — The  justices  were  right  in  convicting  the  appel- 
lant under  atat.  5  &  6  w.  4,  e.  50,  s.  70.  [His  Lordship  read  it] 
The  object  of  the  Legislature  was  that  no  person  should  put  up  a  steam- 
engine  so  near  a  highway  as  to  be  dangerous  to  passengers,  horses,  or 
cattle,  unless  he  screened  it  by  a  building  or  otnerwise.  In  the  pre- 
sent case  the  steam-engine  was  only  going  to  work  so  long  as  the 
owner  of  it  got  customers,  and  when  it  was  set  up  to  work  it  was  not 


4  BSST  4  SMITH.    Q.  B.  «R 


pemument  so  as  to  be  a  fliture.  I  ibiiik  that  it  is  not  neoewaiy  that 
the  8team«engine  should  be  fixed  to  the  soil;  many  steaxn^engioai 
are  not  so  fixed,  though  thej  are  intendad  to  reroaio  where  they  ar^ 
placed*  If  this  steam-eogine,  in  the  course  of  being  moved  from  od6^ 
place  to  another,  was  stopping  by  the  roadside  to  take  in  water,  i% 
would  not  be  set  up  there ;  but  bere  it  was  set  up  to  do  work,  and 
was  not  concealed  or  screened  by  a  building  or  otherwise  from  the 
carriageway;  and  therefore  the  appellant  has  incurred  the  penalty 
impoeed.  *The  person  offending  forfeits  the  penalty  for  eacfi  p^^g 
and  every  day  the  steam-euffi  ne  is  permitted  to  continue  contrary  ^  , 
to  the  provisions  of  the  Act,  but  it  is  not  necessary  that  it  should 
remain  one  entire  day. 

MiLLOB,  J.  (The  only  other  Judge  present.)— The  object  of  tb^^ 
Legislature  was  to  prevent  the  erecticm  of  a  steam-engine  so  near  % 
carriageway  as  to  be  dangerous  unless  it  was  conoealw  or  screened 
from  view.  It  is  not  necessary,  in  order  to  create  danger  to  passeogerSy 
horses,  or  cattle  using  the  highway,  that  the  steam-engine  should  be 
permanent.  I  agree  that  if  it  was  stopping  by  the  roadside  for  a 
temporary  purpose,  the  penalty  would  not  be  incurred;  but  th^ 
penalty  is  incurred  when  it  is  set  up  for  the  purpose  of  doing  work« 
The  only  argument  tending  to  show  that  the  engine  must  be  fixed  to 
the  soil  arises  from  the  use  of  the  word  "erect;"  but  the  words 
'*  within  some  house  or  other  building,  or  behind  some  wall,  or  fencel 
sufficient  to  conceal  or  screen  the  same"  show  that  the  section  is  not 
confined  to  steam-engines  of  a  permanent  character  or  let  into  the 
ground.    The  justices  were  therefore  right*       Oonviccion  affirmed. 


«TA7L0R,  Appellant,  NEWMAN,  B^poadent.    Mtty  80.  [*80 

HoMM  jrigeam.^''  Unhw/uU^'  kilUng.'^2^  df  25  Fid.  e.  96,  #.  23. 

By  tUt  24  a  2i  Viet.  •.  96,  t.  23,  « Wkoioever  ifaaU  stiUwAilly  and  wilAtll/  kill,  woand,  or 
tiki  «ay  boot*  dove  or  pig*oa  under  iivch  eireamsUneM  m  Aall  not  ftmotinC  to  Imrteny  at 
MoaoB  Iaw^  ihall  forftit  over  and  aboTO  the  Telne  of  Che  Mrd  a  ram  not  esoeedlng  %l,  Honaf 
pifMBs  kept  by  A.  were  in  the  habU  ia  the  day  time  of  flying  orer  aod  spen  and  fbeding  npoa 
tbi  laad  of  B.  Ha  senred  motlee  en  A.  reqqeatiag  that  ke  woidd  immedialely  eaate  Ibem  to  be 
dntnyed,  or  prtTent  tben  from  doing  farther  iajury  tp  the  afifpeUant's  cropi;  if  not,  he 
w*aU  be  oompelled  in  aelf-dofeaoe  to  fhoot  or  otberwiae  deitroy  them,  beeidei  elatmtng  dam^- 
•CM  for  the  iajnry  he  laataioed  fVom  their  fbeding  oa  bit  land.  After  tbie  B.  fownd  theia 
bediaf  oa  kia  land,  and  flred  at  ibem,  and  thereby  enaaed  them  to  riae,  he  then  fired  at  tbe^ 
a  Mcond  tiaM,  and  killed  one,  wbieh  he  left  om  the  sround.  Hdd,  that  he  kad  not  unim^9it0 
killed  it  within  the  mennUf  of  4hie  leetion. 

Cask  stated  by  jostices  under  stat.  20  &  -21  Vict.  o.  48. 

On  the  27th  Febraary,  ISeS,  at  the  Petty  Sessiotis  held  sA  Hurst 
Green,  in  the  parish  of  Salehurst,  in  the  county  of  Sussex,  the  appeh 
iant  appeared  befi)re  three  justices  of  the  peace,  upon  an  infbrniatioft 
exhibited  by  the  respondent,  charging  him  with  unlawfully  and 
wilfully  killing  one  pigeon  under  such  circumstances  as  did  not 
tmount  to  larceny,  namely,  by  shooting  the  same  with  a  gun  and 
leaving  it  dead,  such  pigeon  being  the  property  of  Edward  Loyd,  oJ^ 
&c.,  contrary  to  the  statute,  24  &  25  Vict.  e.  9i,  s.  2S.  i 

A  large  number  of  house  pigeons  belonging  to  Mr.  Loyd.ware  kefi 
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for  him  at  or  near  the  house  of  the  respondent,  hia  gamekeeper.  The 
appellant  was  a  farmer,  whose  land  was  very  near  the  house  of  the 
respondent^  and  the  pigeons  in  question  were  in  the  habit,  in  the  day 
time,  of  flying  over  and  upon  and  feeding  upon  the  appellant's  lands. 
He  eomplained  to  the  respondent  of  the  injury  done  by  the  pigeons* 
and  on  the  1st  January,  1863,  served  a  notice  on  Mr.  Loyd,  requesting 
*001  ^^^^  ^^  *would  immediately  cause  them  to  be  destroyed,  or 
-'  prevent  them  from  doing'further  injury  to  the  appellant's  crops ; 
if  not,  he  would  be  compelled  in  self-defence  to  shoot  or  otherwise 
destroy  them,  besides  claiming  damages  for  the  injurv  he  sustained 
from  their  feeding  on  his  land.  On  the  5th  February  last,  the  appel- 
lant, with  a  loaded  gun  in  his  hand,  went  into  one  of  his  fields  where 
the  pigeons  were  feeding  on  the  ground :  he  fired  at  them  and  thereby 
caused  them  to  rise,  and  then  fired  at  them  a  second  time  and  killed 
one  of  them,  which  he  Heft  dead  on  the  ground.  The  value  of  the 
pigeon  killed  was  two  shillings  and  sixpence. 

It  was  contended  by  the  appellant's  attorney  that  the  killing  of  the 
igeon,  under  the  circumstances  above  stated,  was  not  an  *'  unlawful 
illing,"  and  therefore  did  not  render  the  appellant  liable  to  the  pen* 
alty  imposed  by  stat.  24  k  25  Yict.  c.  96,  s.  28. 

The  justices  were,  however,  of  opinion  that  the  appellant  was  not 
justified  by  law  in  killing  the  pigeon,  and  that  the  case  came 
within  the  operation  of  stat.  24  &  25  Vict.  c.  96,  s.  23,  and  convicted 
him  in  the  penalty  of  1^.,  and  Is,  for  the  value  of  the  pigeon,  and  14«. 
costs. 

G.  Francis,  for  the  respondent.— Stet.  24  k  25  Yict.  c.  96,  s.  23 : 
'•'  Whosoever  shall  unlawfully  and  wilfully  kill,  wound,  or  take  any 
house  dove  or  pigeon  under  such  circumstances  as  shall  not  amount  to 
larceny  at  common  law,  shall,  on  conviction  before  a  justice  of  the 
peace,  forfeit  and  pay,  over  and  above  the  value  of  the  bird,  any  sum 
not  exceeding  two  pounds.''  The  pigeon  here  was  "unlawfully  and 
wilfully"  kill^,  within  that  section,  which  is  a  repetition  of  sect.  33 
of  stat.  7  &  8  G.  4,  c.  29.  (He  also  referred  to  stat.  2  G.  3.  c.  29,  s.  1.) 
Axi  unlawful  act  cannot  be  justified  by  the  giving  of  a   notice 

*911  *^^i^^  ^^^  ^^^  ^^^^  ^  done.  The  appellant  has  a  remedjr  by 
-'  action  in  the  County  Court  for  injury  to  his  crops.  Besides, 
the  killing  of  the  pigeon  after  it  had  risen  from  the  ground  was  an 
act  unnecessary  for  their  protection.  [Blackburn,  J. — If  the  appel- 
lant was  justified  in  shooting  it  on  the  ground  he  was  also  justified  in 
shooting  it  when  it  was  rising.  Mkllob,  J. — It  would  have  been 
on  the  ground  again  after  the  firing  of  the  gun  was  over.]  In  Dewell 
V.  Sanders,  Cro.  Jac.  490,  492,  which  was  an  action  of  trespass  for 
levying  a  fine  imposed  by  a  Court  leet  upon  the  plaintiff  for  a  nui- 
sance in  erecting  a  new  dovecot,  the  reporter  adds,  **  Note,  that  in  the 
argument  of  this  case  Justice  Doderidge  said,  that  if  pigeons  come 
upon  my  land  I  may  kill  them,  and  the  owner  hath  not  any  remed  v ; 
but  the  owner  of  the  land  is  to  take  heed  that  he  take  them  not  by 
any  mean  prohibited  by  the  statutes,  to  which  opinion  Croke  and 
Houghton  aooorded.  But  Montague  held  the  contrary,  and  that  the 
party  hsXlijui  proprietatis  in  them,  for  they  are  as  domestics,  and  have 
•nimum  revertendi^  and  ought  not  to  be  killed;  and  for  the  killing  of 
them  an  action  lies:  bat  the  other  opinion  is  the  best."    In  Yere  v. 
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Lord  Cawdor,  11  East  668,  it  was  held  that  the  defendatt  could  not 
justify  shootiog  a  dog  which  was  chasing  hares  on  land  not  belong- 
ing to  its  owner.  [MELLOBy  J. — That  case  turned  on  a  plea  which 
was  held  bad  for  not  alleging  that  it  was  necessary  to  kill  the  dog  in 
order  to  save  the  hare^i.  Blackbubx,  J. — Lord  EUenborough  did  not 
intend  that  a  person  might  not  shoot  a  turnspit  which  was  chasing  a 
bare,  becaose  the  hare  was  not  in  peril;  but  that  a  person  might 
sboot  even  a  valuable  greyhound  which  was  chasing  a  hare,  if  the 
hare  was  in  peril.] 

*Hannen,  for  the  appellant. — The  history  of  the  enactment  in  r^no 
question  shows  that  this  was  not  an  unlawful  killing  within  its  ^ 
meaning.  Sect.  23  of  stat.  24  &  25  Vict.  c.  96,  which  relates  to  larceny, 
and  other  similar  offences,  was  adopted  from  the  earlier  statute,  7  &  8 
6. 4^  c.  29,  relating  to  the  same  offences;  and  the  section  in  question 
follows  two  enactments  (sects.  21,  22),  which  relate  to  the  stealing  and: 
wilfully  killing  with  intent  to  steal  animals  ordinarily  kept  in  confine* 
ment  or  for  a  domestic  purpose.  The  taking  of  pigeons  out  of  the 
boxes  in  which  they  are  roosting  is  larceny :  Rex  v.  Brooks,  4  C.  k  P^ 
ISl  (E.  C.  L.  R.  vol.  19) ;  and  so  is  the  taking  of  doves  in  a  dovecot : 
Seg.  r.  Cheafor,  2  Den.  &  P.  C.  G.  861 ;  but  it  is  doubtful  whether  it 
would  be  larceny  to  take  them  when  they  are  away  from  the  dovecot. 
Tben  the  enactment  in  question  provides  that  a  person  who  unlaw* 
fblly  kills  a  pigeon  out  of  the  dovecot,  when  it  is  a  question  whether 
it  would  be  the  subject  of  larceny,  shall  not  be  unpunished.  Dewell 
V.  Sander;;,  Cro.  Jac.  490,  was  referred  to  in  the  judgment  of  the  Court 
delivered  by  Bayley,  J.,  in  Hannam  v.  Mockett,  2  B.  &  C.  984, 940-1 
(E.  C.  L.  R.  vol.  9),  in  which  it  was  held  that  an  action  was  not  main- 
tainable  for  driving  rooks  away  from  a  rookery.  In  the  case  of  a 
sbeep  or  cow  coming  upon  land  there  is  no  necessity  for  killing  it ;  it 
may  be  distrained,  damage  feasant ;  but  a  pigeon  cannot  be  distrained. 
By  the  Scotch  law  a  man  cannot  keep  a  aovecot  unless  he  has  lands 
or  tiends  yielding  the  yearly  rent  of  ten  chalders  of  victual  adjacent 
to  the  dovecot,  or  at  least  lying  within  two  miles  of  it.(a) 

Further,  the  appellant  had  no  mens  rea :  he  was  only  asserting  a 
civil  right;  and  where  that  is  the  case  the  jurisdiction  of  justices  to 
convict  is  ousted :  Reg.  v.  ♦Cridland,  7  E.  &  B.  858,  871  (E.  C.  r<|g » 
L.  R.  vol.  90),  per  Crompton,  J. ;  Paley  on  Convictions,  p.  41,   '• 
4th  ed.,  by  Macnamara. 

0.  Francis^  in  reply. — ^The  nispondent  had  a  property  in  the  pigeon, 
2B1.  Com.  892;  and  therefore'  killing  it  with  intent  to  deprive  him 
of  the  use  and  possession  oi  it  was  an  unlawful  killing  within  the 
statute. 

Blackbcbn',  J. — I  have  not  been  without  some  doubt  during  the 
argument,  but  on  the  whole  1  have  come  to  the  conclusion  that  the 
appellant  ought  not  to  have  been  convicted.  Stat.  24  &  25  Vict.  c. 
96,  which  is  intituled  "  An  Act  to  consolidate  and  amend  the  statute 
law  of  England  and  Ireland  relating  to  larceny  and  other  similar 
offdoces'^  is  a  criminal  statute.  Sect  28  deals  with  things  ejusdem 
generis  as  those  which  have  been  made  the  subject  of  larceny,  and  is 
a  re-enactment  of  sect.  88  of  stat.  7  &  8  Geo.  4,  c.  29^  which  was 

(a)  Sm  BeU's  DioUonarj  of  Law  of  SooUaad. 
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iutitaled  "An  Act  for  oonsolidatiog  and  amending  the  laws  in  £ng« 
land  relating  to  larceny  and  other  offences  connected  therewith." 
Some  weight  is  to  be  attached  to  that  circumstance.  The  2l8t  and 
22d  sections  of  the  latter  statute  deal  with  the  stealing,  and  wilfully 
killing  with  intent  to  steal,  and  the  being  in  unlawful  possession  of 
domesticated  animals,  which  at  common  law  were  not  the  subject  of 
larceny;  and  then  follows  sect.  2$,  which  protects  house-doves  and 
pigeons.  [His  Lordship  read  it.]  The  question  is,  what  is  the  kind 
of  unlawful  killing  of  a  house-dove  or  pigeon  which  is  intended  by 
this  section  ?  There  has  been  considerable  doubt  upon  the  question 
irhether  a  pigeon  living  in  a  dovecot  when  flying  about  is  property 
and  the  subjeet  of  larceny ;  and  the  decision  in  Beg.  v.  Cheafor,  2  Den. 
1^41  &  P-  C.  C.  861,  is  that  it  is  larceny  to  steal  pigeons  if  *reclainied, 
^  although  unconfined.  It  was  not  so  clear  on  prior  anthority, 
and  the  matter  may  still  be  arguable,  though  the  better  opinion  of 
the  Judges  in  Dewell  v.  Sanders,  Cro.  Jao.  490,  492,  was  that  there 
was  no  property  in  such  pigeons.  That  being  so  we  must  construe 
sect.  3S  of  Stat.  7  dc  8  O.  4,  c.  29,  and  sect.  23  of  stat.  24  &  25  Yict.  c. 
96,  as  meaning  that  whosoever  shall  kill  a  pigeon  under  such  circum- 
stances as  that  bat  for  the  peculiar  doctnne  of  the  law  relating  to 
Jroperty  in  pigeons  it  would  be  larceny,  shall  be  liable  to  a  penalty, 
n  the  present  case  the  appellant  did  nothing  in  the  nature  of  taking 
property  belonging  to  his  neighbour  so  as  to  make  his  act  a  larceny. 
jFor  these  reasons  I  think  the  magistrates  committed  a  mistake  in 
oonvicting  the  appellant. 

MsiiLOB,  J.  (The  only  other  Judge  present). — The  words  of  sect. 
28  of  Stat  24  &  25  Viet.  o«  96,  are  wide  enough  to  admit  the  construc- 
tion submitted  to  us  by  Mr.  Francis ;  but,  without  giving  too  much 
weight  to  ;he  argument  that  the  statute  in  which  that  enactment  is 
found  has  reference  to  larceny  and  similar  offences,  I  think  that  it 
was  not  intended  to  apphy  to  a  case  in  which  there  was  no  guilty  mind^ 
and  where  the  act  was  done  by  a  person  under  the  honest  belief  that 
he  was  exercising  a  riglit.  There  may  be  cases  of  pigeons  being 
killed  without  any  claim  of  right  or  colour  of  justification,  though 
under  circumstances  not  amounting  to  larceny ;  and  sect.  2  was  prob* 
ably  introduced  to  make  such  an  unlawful  and  wanton  act  punishable. 
Under  the  circumstances  of  the  present  case  I  think  we  are  justiOed 
in  holding  that  the  magistrates  misconstrued  the  enactment;  and 
Uierefore  the  conviction  snould  be  quashed. 

Conviction  quashed. 


•OKI     *The  QUEEN  v.  The  Inhabitants  of  WEST  ARDSLEY. 
•^J  JuneZ. 

1.  In  June,  1844,  A,,  in  pmrtiranhip  with  W.,  rentod  and  entered  into  potMuion  of  thrM 
Hum  of  land,  Sn  order  to  eink  »  oonl-plt,  nA  n  jmtlj  rent  of  12M.  nn  mere  for  the  ooal,  sad  60«. 
m  nere  for  the  enrfaee.  Tlie  rent  for  the  eoal  was  not  to  eommeoce  nntil  af^r  the  coal  waa 
xeaehed*  and  the  flnt  half  jear'i  ooal-rent  was  to  Im  paid  lis  monthi  after  that  time.  The 
eoal  wa«  reached  in  Deeemher,  1844,  and  in  Jane,  1845,  A.  and  hie  partner  paid  half  a  year^i 
rent  for  the  eoal,  and  one  year*!  rent  for  the  aorfaee.  In  Septemher,  1846,  the  pit  fell  in,  and 
the  eoal  and  land  were  girea  np.    From  Jnn^  1844,  lo  September,  1845,  A.  rented  and  ooen- 
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piad  m  cottai^  at  51. 10«.  a  yant,  and  paid  iha  raat    Hald^  that  A.  dlA  not  gaia  ft  flattt«Mal  fey 
fiKtfpf  a  taBtnant  oadar^Uiv  6  9.  4,  e.  67,  •.  2. 

S.  QMrr«.  Wbailiar  a  aaal-Bkiaa  i4  a  "  tanamavt"  avfteiant  to  ^oonfer  a  lettlement  within  atat 
•  e.  4,  c  57,  a.  X 

Ufox  Appeal  to  tlie  Quarter  Sessians  for  the  West  Biding  of  York- 
shire against  an  order  of  two  justices  for  the  reraoral  of  Ann  Brook 
and  her  illegitimate  child  Andrew,  and  Alice  Brook  the  illeigitimate 
ohild  of  Marj  Brook,  deceased,  from  the  township  of  Batley  to  the 
parish  of  West  Ardslej,  both  in  that  Riding,  the  Sessions  discharged, 
the  order  as  to  Alice  Brook  and  confirm^  it  as  to  Ann  Brook  and* 
her  child,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

Ann  Brook,  the  pauper,  was  the  illegitimate  child  of  Matthew 
Brook ;  and  the  only  question  for  the  Quarter  Sessions  came  to  be 
whether  he  gained  a  settlement  in  the  township  of  fiildersome  under 
the  following  circumstances.  In  June^  1844,  Matthew  Brook,  in 
partnership  with  Joseph  Wateihouse,  rented  and  entered  into  posses* 
sion  of  some  land,  about  three  acres  in  extent,  in  the  township  of 
Gildersome,  in  order  to  sink  a  coal-pit,  at  a  yearly  rent  of  125/.  an 
acre  for  the  coal,  and  to  pay  for  an  acre  a  *year  whether  got  or  r^m 
Aot,  and  60«.  an  acre  for  the  surface.  Brook  and  his  partner  ^ 
having  entered  upon  and  continued  in  occupation  of  this  land,  worked 
the  coal  after  it  was  reached  up  to  September,  1846,  when  the  pit  fell 
in  and  the  coal  and  land  were  given  up.  During  the  same  period, 
namely,  from  June,  1844,  to  September,  1845,  Brook  was  sole  tenant 
of  a  cottage  in  the  same  township,  at  a  yearly  rent  of  6/.  10^.  This 
rent  Brook  paid,  and  he  also  paid  all  the  parochial  rates  in  respeci 
of  his  oceupatioD  of  the  cottage.  The  suirfaee*re«t  of  the  land  waa 
pa]f«ble  from  the  date  of  the  agreement  in  June,  1844 ;  but  the  rent 
for  the  coal  was  Aot  to  commence  until  after  the  ooal  had  been  reached^ 
and  it  was  agreed  that  the  first  half  year's  coal-rent  should  be  paid  six 
months  after  the  eoal  was  reached.  The  coal  was  reached  in  Decern* 
her,  1844,  and  in  June,  1845,  Brook  and  his  partner  paid  half  a  year's 
rent  at  the  rate  above  mentioned  for  the  coaJ,  and  one  year's  rent  for 
the  surface-land  at  the  rate  afonesaid.  The  colliery  and  the  surface* 
Iimd  were  rated  once  to  the  relief  of  the  poor,  in  May,  1845,  and  the 
fate  was  paid  in  the  following  June. 

The  Quarter  Sessions  decided  that  these  was  not  a  sufficient  occu- 
pation of  the  eoal-fleld  for  one  whole  year  so  as  to  confer  a  settlement 
under  stats.  6  Geo.  4,  c.  67,  s.  2,  1  W.  4,  c.  18,  s.  1,  and  4  &  o  W.  4, 
e.  74,  s.  66;  inasmuch  as  by  the  agreement  for  taking  it  no  rent  iu 
respect  thea^eof  (beyond  the  surface*rent  of  6(h.  an  acre)  was  to  be 
paid  until  six  months  after  the  coal  was  reached,  and  one  half  year's 
coal-rent  only  had  been  paid. 

The  respondents  also  objected  that  a  coal-mine  was  not  such  a  tene* 
ment  as  would  confer  a  settlement  under  the  statutes  referred  to. 

*The  questioa  for  the  Court  was,  whether  the  Sessions  were  r^^ 
right  in  the  above  decision.    If  the  Court  should  be  of  opinion  '- 
tlHtt  they  were,  the  order  of  Sessions  confirming  the  order  of  removal 
was  to  stand,  but  if  not,  then  both  orders  were  to  be  quashed. 

Stat.  6  6.  4,  c.  57,  s.  2,  enacts  that  no  person  shall  acquire  a  settle* 
ment  by  reason  of  settling  upon,  renting,  or  paying  parochial  ratea 
for  any  tenement  not  being  his  own  property,  *'  unless  such  tenement 
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eball  consist  of  a  separate  and  distinct  dwelling-houso  or  building,  or 
of  land,  or  of  both,  band  Jick  rented  ....  at  and  for  the  sum 
of  lOL  a  year  at  the  least,  for  the  term  of  one  whole  year ;  nor  unless 
such  house  or  building,  or  land  shall  be  occupied  under  such  yearly 
hiring,  and  the  rent  for  the  same,  to  the  amount  of  102.,  actually  paid 
for  the  term  of  one  whole  year  at  the  least. 

WeMy  and  Hannen,  in  support  of  the  order  of  Sessions. — First 
In  order  to  gain  a  settlement  by  renting  a  tenement  or  by  payment 
of  parochial  taxes  under  stat.  6  O.  4,  c.  67,  s.  2,  there  roust  be  an 
occupation  for  one  whole  year  of  a  tenement  of  which  the  rent  is  10/. : 
Beg.  V.  The  Inhabitants  of  Westbury  on  Trym,  7  £.  &  B.  444  (E.  G. 
L.  B.  vol.  00).  In  the  present  case  there  was  not  such  an  occupation 
because  the  coal  was  not  reached  until  December,  1844 ;  and  the  pro* 
perty  in  the  coal  until  got  remained  in  the  landlord.  In  September, 
1845,  the  pit  was  given  up:  therefore,  so  far  as  regards  the  coal, 
there  was  an  occupation  for  nine  months  only.  Before  the  coal  was 
reached  there  was  an  occupation  of  the  three  acres  of  surface  at  21. 
10«.  an  acre,  a  moiety  of  which  added  to  the  rent  of  the  cottage  made 
the  rent  in  respect  of  the  whole  occupation  only  9L  6s. 
•0A1  ^Secondly.  A  coal-mine,  though  perhaps  a  '^tenement"  within 
^^•1  Stat.  18  &  14  Gar.  2,  c.  12,  is  not  "  land"  within  stat  6  G.  4.  c. 
57,  s.  2 ;  which  uses  that  word  in  its  ordinary  sense,  namely,  land 
capable  of  being  occupied  together  with  a  dwelling-house  or  building. 
And  here  the  contract  is  for  the  purchase  of  the  coals  ^ot. 

Maule,  contri. — The  case  does  not  raise  the  question  whether  a 
settlement  was  gained  by  payment  of  rates,  nor  whether  a  coal« 
mine  is  a  tenement  within  stat  6  G.  4,  c.  57,  s.  2.  [Blackburn,  J. 
—But  the  latter  objection  is  stated.  GocKBUSN,  C.  J. — ^You  may, 
however,  confine  your  argument  to  the  first  point]  The  pauper 
continued  in  occupation  of  this  coal-pit  under  a  single  contract  of 
hiring  and  renting  for  more  than  102.;  and  it  is  not  necessary  that 
\QL  should  be  the  rent  paid  throughout  the  time  of  occupation. 

CocKBURN,  G.  J. — ^The  Quarter  Sessions  were  right  in  confirmins^ 
this  order ;  but  I  am  not  sure  that  I  agree  with  them  as  to  the  ground 
on  which  they  arrived  at  that  decision.    I  think  there  was  an  occu- 

Sation  of  the  coal-field  from  the  commenoement  of  the  tenancy  in 
une,  1844 ;  but  the  &ct8  do  not  bring  the  case  within  stat  6  G.  4,  c. 
57,  s.  2,  which  requires  that  the  tenement  shall  be  rented  "  at  and  for 
the  sum  of  102.  a  year  at  the  least,  for  the  term  of  one  whole  year," 
in  addition  to  the  requisition  that  it  shall  be  occupied  ''  under  such 
jrearly  hiring,  and  the  rent  for  the  same,  to  the  amount  of  lOil, 
actually  paid,  for  the  term  of  one  whole  year  at  the  least"  Although 
there  was  an  occupation  for  one  whole  year,  the  rent  accruing  for  the 
first  six  months  was  after  the  rate  of  9L  ba.  only,  and  whether  before- 
^091  ^^^  expiration  *of  the  last  six  months  it  would  be  increased  to 
J  a  sufficient  amount,  depended  upon  the  contingency  whether 
the  coal  was  reached.  That  contingency  did  occur,  but  not  within 
the  first  six  months ;  the  increased  rent  was  not  payable  until  June, 
1845,  and  the  occupation  ceased  in  September,  1845.  The  statute 
requires  not  only  a  tenancy  at  a  yearly  rent  of  10/.,  but  also  occupa- 
tion for  a  year;  and  it  consequently  follows  that  the  whole  occupation 
must  be  covered  by  the  rent  of  the  required  amount    This  therefore 
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was  not  an  oocapatton  under  a  yearly  rent  of  lOZ.  If  the  coal  had 
not  been  reached  there  would  not  have  been  an  occupation  under  a 
rent  of  10/. ;  and  having  been  reached,  the  occupation  was  terminated 
by  anaocid^it  before  twelve  months  after  it  was  reached. 

It  is  unnecessary  to  decide  the  question  whether  the  occupatipn  of 
a  coal-mine  is  sufficient  to  confer  a  settlement  under  stat.  6  G.  4,  c.  57, 

8.2. 

Blackburn,  J.  (The  only  Judge  other  present.)— I  agree  with  my 
Lord  Chief  Justice,  that  we  must  understand  that  the  agreement  included 
the  coal  below  the  surface  before  it  was  reached.  But  then  the  terms 
under  which  the  fitther  of  the  pauper  and  his  partner  entered  upon 
these  premises  were  that  at  the  beginning  of  the  occupation  the  rent 
was  to  be  7iL  Ida.  for  the  surface,  to  be  raised  by  1252.  when  the  coal 
was  reached:  until  it  was  reached  the  moiety  of  the  surface-rent 
together  with  the  rent  of  the  cottage  did  not  amount  to  10/.  a  year. 
Bv  accident  the  occupation  of  the  coal  land  terminated  before  a  year 
after  the  cool  was  reached,  so  that  the  pauper's  father  had  not  occu* 
pied  for  twelve  months  after  the  rent  amounted  to  102.    The  words 


of  the  statute  are  express,  that  there  must  be  an  occupation 


[♦100 


^"  under  such  yearly  hiring,  for  the  term  of  one  whole  year 
tt  the  least,"  which  means  *'  at  and  for  the  sum  of  101.  a  year  at  the 
lesst."  During  a  part  of  the  twelve  months  the  father  of  the  pauper 
occupied  not  *^  under  such  yearly  hiring,"  but  under  a  hiring  for  9L 
St.  only.  Order  confirmed.  . 


The  Overseers  of  WELLINGTON,  Appellants,  The  Overseers  of 

WHITCHUKCH,  Kespondents.    June  8. 

8M«meni.^»Iirremo9ahilii^.^'Brtako/rend€tiee» 

A  paaptr  ratldtd  vitK  hii  wlfii  Mid  ekUdrm  in  tiM  iMpoadtnt  ptftok  for  mhtwt  M^en  ymn 
yrior  to  Maj,  t859,  when  he  wmI  to  CnhtL,  in  pnnuanoo  of  nn  agrMment  whloh  be  had  ootortd 
bto  with  n  mining  Company  to  work  for  tbom  thore  for  throe  yenri :  it  being  |itart  of  the 
agreement  that  daring  his  absence  the  Company  shonld  pay  his  wife  and  children  6/.  per  month 
oat  of  his  salary.  It  was  always  his  intention  to  retnm  to  Bngland  to  his  wifb  and  children 
al  the  end  of  the  three  yean.  In  9o?emher,  1861,  he  ntaned  to  England  in  eonseqnenee  of 
fltaees,  and  feand  his  wil^  Md  ehUdcon  in  4be  same  hooaa  In  whioh  he  had  left  fhew,  and  in  which 
Ihex  had  reeided  eontinaeosly  in  the  inter?aL  Held,  that  his  absence  in  Caba  constitated  a 
hnak  of  residenoe,  which  rendered  him  remoTable. 


Nones  of  appeal  having  been  duly  given  against  an  order  of 
removal  by  two  justices  for  the  county  of  Devon,  whereby  the  place 
of  the  last  legal  settlement  of  William  Brooks  and  his  wife  ana  six 
ebildren  was  adjudged  to  be  in  the  parish  of  Wellington,  in  the  county 
of  Somerset,  the  following  speeial  case  was  stated  pursuant  to  stat. 
12  k  18  Vict,  c  45,  8. 11. 

The  pauper  William  Brooks  was  by  occupation  a  miner  about 
thirty-six  years  of  age,  and  in  November,  1847,  married  Elizabeth, 
his  present  wife,  by  whom  he  has  six  children.  At  the  time  of  his 
carriage  he  resided  in  the  parish  of  Buckland  Monachorum,  in  the 
maty  of  Devon,  in  which  he  continued  to  reside  for  *about  r^^Ai 
4t«  years^  and  in  or  about  the  year  1852  removed  from  Buck-  ^ 
Ittd  Mcnachcvum  with  his  wifb  and  children  into  the  appellant  parish 
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in  the  county  of  Somerset  fo  residei  where  he  took  a  house  and  i»e- 
mises  at  a  place  called  Horrabridge,  and  resided  and  inhabited  therein 
with  his  wife  and  family  oontinuoasly  nntil  the  mooth  of  May,  1869| 
a  period  of  abont  seven  years*  In  April,  1859,  the  pauper  entered 
into  an  engagement  by  agreement  in  writing  with  a  London  associa- 
tion to  go  to  the  Ck>bre  Mines  in  the  Island  of  Cuba  to  work  for  them 
there  for  a  period  of  three  years. 

By  that  agreement^  whion  was  to  be  taken  as  part  of  the  case,  Wil- 
liam Brooks  was  to  proceed  to  the  Cobre  Mines,  in  the  Island  of  Cuba, 
and  there  employ  himself  in  the  senrice  of  the  association  as  a  miner, 
br  in  such  otner  way  connected  with  mining  as  they  might  think  fit, 
for  the  term  of  three  years  fVom  his  departure  from  England*  The 
association  was  to  pay  him  a  salary  of  91.  per  month  to  be  reckoned 
from  the  date  of  his  leaving  Bngland,  of  which  the  sum  of  bl  per 
month  was  to  be  paid  in  this  country  to  SItaabeth  Brooks,  his  wife, 
or  to  such  other  person  or  persons  as  he  might  from  time  to  time 
appoint,  and  the  remainder  to  be  paid  to  him  in  Cuba.  If  he  should 
at  any  time  refuse  or  wilfully  neglect  to  perform  the  stipulations  and 
agreement  on  his  part  contained,  he  was  to  be  liable  to  immediate  dis- 
missal by  the  association.  Upon  bi^i  dismissal  he  was  to  embark  oa 
board  the  first  yessel  which  might  tbea  be  about  to  sail  for  Swanaea» 
and  the  passage-money  and  expense  of  bis  so  eraibarking  would  be 
defrayed  by  the  association  out  of  the  wages  which  might  be  due  to 
him  at  the  time  of  such  dismissal.  The  association  had  power  to  die* 
solve  the  agreement  at  any  time  during  the  said  term  of  three  years 
*1021  *^^  S'^i^S  ^  ^^^  three  calendar  months'  notice  in  writing; 
1  and  in  that  case  they  were  to  pay  him  three  calendar  months' 
salary  at  the  rate  aforesaid,  as  a  gratuity,  in  addition  to  all  sums  due 
to  him  for  wages,  and  were  to  provide  him  with  a  passage,  includmr 
diet,  to  Euglahd  at  their  expense.  In  the  event  of  Ms  being  rendered 
incapable  of  performing  bis  duty  by  siekness,  or  accident,  or  any 
other  cause,  the  association  or  their  represeatative  might  also  dissolve 
the  agreement. 

The  pauper  stated  that  it  was  always  his  intention  to  return  to  Eng* 
land  to  his  wife  and  family  at  the  expiration  of  the  three  years.  The 
Auper  went  to  Cuba  acoording  to  his  agreement  in  May,  1859,  leaving 
lis  wife  and  children  at  Horrabridge,  inhabiting  the  same  bouse 
wherein  they  had  resided  dnrm^  the  previous  seven  years,  and  hii 
wife  and  family  received  their  allowance  from  the  company  according 
id  the  stipulatiODS  contained  in  the  a^reem^ent  regularly  for  about  one 
year  and  five  months.  The  pauper  became  ill  whilst  at  Cuba^  and 
was  admitted  into  an  hospital  there  for  a  period  of  about  four  months^ 
and  about  October,  I860,  a  disagreement  arose  between  him  and  the 
manager  of  the  mine,  in  consequence  of  which  the  allowaace  to  bis 
wife  and  family  in  England  was  discontinued,  and  no  more  money 
was  sent  by  the  Company  to  her ;  but  in  the  following  February, 
1881,  the  pauper  himself  made  a  remittance  to  bis  wife  of  202.  oat 
t)f  his  own  money,  a«d  she  received  it  in  April,  1861,  and  this  was 
the  last  money  she  received  either  from  her  husband  or  the  Compaay. 
In  September,  1801,  the  wife,  having  na  monev  left,  and  no  means  of 
8ttbsi&tM4e  for  bsrself  and-  children,  applied  m  relief  to  tha  boasd 


i  . 
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of  gittrdiaiis  of  tbe  Tavistock  UnioD,'fff.*whicb  tbe  ^respond-  r4fi/v« 
eot  pari^  forms  a  part,  which  was  gf&i4e^;.and  she  and  her  '- 
cfailaren  became  chargeable  to  that  parish^  *%>V  which  she  received 
five  shillings  as  relief  on,  tbe  26th  SeptemSe<*,^«lj361,  and  a  further 
nun  <^  five  shillings  as  relief  on  the  Sd  Octoj^K following,  which 
sams  were  regularly  charged  to  tbe  respondent*  paris]).  The  wife 
afterwards  again  applied  for  relief,  but  tbe  guardians  sefuiied  to  give 
any  further  ont-door  relief^  but  granted  an  order  fo>  .bVf  %and  her 
obildren'tf  admission  into  the  union  workhouse.  She  refui^-.to  go  , 
into  tbe  union  workhouse,  and  continued  to  reside  in  the  saYse^b^use 
until  her  husband  returned  from  Cuba.  The  pauper,  in  conscEqn^pbp 
of  illness^  left  Cuba  on  or  about  the  25th  September,  18dl,  ta  return^\. 
to  his  wife  and  family  in  England,  and  he  arrived  home  on  or  abo^* 
the  17th  November,  1861,  having  been  absent  about  two  years  and 
six  months,  and  he  found  his  wife  and  family  in  the  same  house  in 
which  he  had  lefV  them,  and  in  which  they  bad  resided  continuously 
fVom  the  time  he  left  home  until  his  return*  After  the  paupera 
zetura  he  applied  for  relief  for  himself  and  family,  which  was  granted 
to  him  by  the  respondent  parish,  and  he  continued  to  receive  regular 
weekly  relief  from  that  parish^  and  was  in  reoespt  of  such  relief  at 
tbe  time  the  order  of  removal  to  the  appellant  parish  was  made. 

The  question  for  the  opinion  of  tbe  Court  is,  whether  the  facts 
above  stated  constituted  such  a  break  of  the  pauper's  residence  in  the 
respondent  parish  as  to  render  him  and  his  family  legally  removable^. 
If  the  Court  should  be  of  opinion  that  there  was  no  such  break  o£ 
tbe  pauper's  residence  in  the  respondent  parish,,  and  that  he  and  his 
fiiraily  were  not  removable  *at  the  time  the  order  was  made,  r»i  aa 
tbe  order  of  removal  was  to  be  quashed.  But  if  the  Court  '- 
should  be  of  a  contrary  opinion  the  order  of  removal  was  to  be  cone 
firmed. 

Kmrslaie  (71  W.  Saufiders  with  him)»  for  tbe  respondents. — There 
was  a  break  of  tbe  residence  which  prevented  the  pauper  fronft 
acquiring  irremovability  in  tbe  respondent  parish  under  stats.  9  &  10 
Viet.  e.  66>  B»  1,  and  24  &  25  Vict.  c.  55,  s.  1.  The  present  case  is 
almost  concluded  by  Beg.  v.  The  Inhabitants  of  Stapleton,  1  £.  &  B; 
766  (E.  C.  L  B.  vol.*  72),  which  lays  down  that  where  the  residence 
out  of  tbe  parish  is  of  a  permanent  character  and  not  a  mere  temporary 
absence,  tnat  is  a  break  of  the  residence,  and  tbe  person  becomes 
removable.  Here  the  pauper  was  absent  under  a  definite  contract  for 
three  years :  during  wnieh  his  wife  and  children  had  power  to  go  tot 
any  other  parish,  or  they  D)ighc  have  been  removed  by  reason  of  the 
abandonment  by  the  husband :  Beg.  v.  The  Inhabitants  of  St.  Maryle^ 
bonc^  16  Q.  B.  352  (K  C.  K  B.  vol.  71).  [Cockbubx,  C.  J.— Here 
the  paup^  made  provision  for  hia  family;  and  his  wife  became 
char);eable,  not  by  reason  of  his  absence  out  by  reason  of  his  bad 
kealULJ  Stili  that  abs^ice  was  equivalent  to  abandonment  for  the 
purpose  of  settlement.  His  intention  to  return  to  the  reapondent 
Mnsb  after  the  three  years  makes  no  difference :  Beg.  v.  Nempretfe 
Tbrubwell,  17  Just,  of  Peace  83,  referred  to  in  Archb.  Poor  Laws  707, 
lUb  ed. ;  for  it  was  a  mere  accident  that  on.  his  return  he  found  his  wife 
ttd  duldreo  rendeot  there. 
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•1061  '''•  ^'  ^^'  ^^^  ^?'  Vppellante. — The  pauper  intended  ♦to 
-I  return  to  his  wi£9*:anil*family  in  the  respbnaent  parish,  if  no 
unforeseen  circumstoif6es  i^emoved  them  from  it.  The  maxim  Ubi 
uxor  ibi  domus  ap^f^fR  In  Reg.  v.  The  Inhabitants  of  Stapleton,  1 
E.  &  B.  766  (E.."C:.L/R.  vol.  72),  there  was  a  contract  for  employ- 
ment for  an  in^eflhite  time  so  long  as  the  parties  mutually  agreed,  and 

,  tlie  pauper «))ad*jio  intention  to  return  so  long  as  he  retained  hia  em- 
ployment ;'.ltf!Reg.  V.  The  Directors  of  Brighton  Poor,  4  E.  &  B.286 
(E.  C.  I^'^-J^/Vol.  82),  it  was  held  that  a  monthly  nurse  retaining  her 
lod^gin  a  parish  must  be  considered  as  having  resided  in  it  within 
.tll^ meaning  of  the  Act,  though  she  was  absent  from  it  under  a  con- 

'.Jkibf  for  more  than  a  month.  [Cockbttrn,  C.  J. — An  Irishman  com- 
ing into  England  for  harvest  work  is  residing  in  England.  Black- 
burn, J. — The  question  is  whether  the  circumstances  are  such  as  to 
show  that  the  man  is  a  resident  at  another  place  or  only  sojourning 
there :  the  answer  to  which  must  depend  on  the  length  of  time  during 
which  he  is  absent,  the  distance  of  the  place  to  which  he  goes,  and 
other  circumstances.]  In  the  present  case  it  was  not  contemplated 
tliat  the  absence  should  continue  beyond  three  years ;  and  if  the 

fauper  was  dismissed  by  the  association  he  was  bound  to  leave  Cuba, 
n  Reg.  r.  The  Directors  of  the  Brighton  Poor,  4  E.  k  B.  286  (E.  C.  L. 
B*  vol.  82),  Erie,  J.,  said,  p.  248 :  "  From  the  language  used  by  the 
Court  in  Reg.  v.  Stapleton  I  collect  that,  if  there  had  been  an  absolute 
intention  to  return,  the  time  even  there,"  four  years  and  four  months, 
"  would  not  have  been  thought  too  long." 
'  Karslake  was  not  called  upon  to  reply* 

*1061  CocKBURN,  C.  J. — The  removability  of  the  father  ^depends 
^  on  whether  he  had  resided  .in  the  respondent  parish  for  the 
^ace  of  three  years  required  by  stat.  24  &  25  Vict.  c.  56,  s.  1.  Dur- 
ing that  perioa  he  was  absent  from  England  for  two  years  and  a  half 
linder  a  contract  by  which  he  engaged  to  serve  a  mining  Company  in 
Cuba  for  three  years.  I  do  not  wish  to  lay  down  any  abstract  rule 
beyond  that  founded  on  the  distinction  between  temporary  and  per- 
manent or  prolonged  absence.  The  question  is  whether  an  absence 
for  two  years  and  a  half  is  not  too  long  to  be  regarded  as  a  temporary 
absence.  I  have  no  difficulty  in  saying  that,  irrespective  of  the  resi- 
dence of  the  wife,  that  is  not  a  temporary  absence;  and  I  think  the 
residence  of  the  wife  and  children  in  the  respondent  parish  makes  no 
difference.  The  maxim  that  the  husband's  domicile  is  where  his  wife 
lives  applies  only  where  a  man  is  generally  in  one  place  and  occasionally 
elsewhere.  In  the  present  case  the  husband  resided,  not  in  this  country, 
but  in  Cuba ;  he  retained  a  house  in  this  country  for  his  wife  and 
children,  and  had  an  intention  to  return  to  it  at  the  expiration  of  his 
contract ;  but  that  does  not  alter  his  continued  absence.  There  was 
therefore  a  break  of  residence,  and  he  was  removable. 

Blackburn,  J.  (The  only  other  Judge  present.) — The  question  is 
whether  the  husband  and  father  of  the  wife  and  children  was  resident 
in  the  respondent  parish  during  the  statutable  period  of  three  years : 
if  he  was  he  and  his  wife  and  children  would  be  irremovable;  if  not« 
his  wife  and  children  would  be  removable  with  him.  He  was  in  fact 
for  nearly  three  years  in  Cuba  under  a  contract  to  work  for  a  mining 
Company,  with  an  intention  of  supporting  his  wife  and  children  dur- 
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iBg  that  period,  *and  returning  to  them  after  its  expiration,  r^-i  a^ 
Can  he  be  aaid  to  have  resided  Mrith  his  wife  and  children  in  ^  * 
the  respondent  parish  when  he  was  in  &ct  residing  in  Cuba  ?  There 
is  no  better  way  of  enunciating  the  test  than  that  given  by  my 
brother  Croropton  in  Beg.  v.  The  Inhabitants  of  Stapleton,  1  E.  &  S. 
766  (E.  C.  L.  R.  vol.  72),  where  he  said,  p.  774,  "I  do  not  think  that 
any  more  definite  guide  can  be  given  than  by  the  use  of  the  words 
permanent  and  temporary.  An  absence  for  a  mere  temporary  purpose 
with  an  intention  to  return  will  be  no  break  in  the  residence.  But 
an  intention  to  return  at  a  remote  period,  after  a  permanent  absence, 
is  not  sufficient  to  prevent  the  absence  from  being  a  break.*'  That 
test  leaves  vague,  as  it  must  be,  the  degree  of  absence  or  permanence 
which  shall  amount  to  a  break  of  the  residence;  for  the  question 
whether  the  absence  amounts  to  residing  elsewhere,  or  whether  there 
is  still  a  residing  with  his  wife  and  family,  must  depend  upon  all  the 
facts  in  each  case.  In  the  present  case  it  would  be  straining  language 
to  hold  that  this  was  a  residence  of  the  pauper  in  the  respondent 
parish.  Order  confirmed. 


*The  QUEEN  v.  The  Overseers  of  ST.  GEORGE,  BLOOMS-  r^i^  />« 

BURY.    June  6.  l  ^"^ 

Fisuper  lunaiic.--Belitf.'-'Irrem<nfabaiiif.'-9  df  10  Vici.  e.  66.— 16  i!h  17  Vici.  e.  97. 

n«€ZfMDM  of  tbe  BwintonaBM  of  *  wife  in  a  luiiAtio  Mjlnm,  Ae.,  she  haying  boon,  oa 
the  appUcaiton  of  her  hiuhand,  reoeircd  into  the  workhonf  e  a«  ehargeable  to  the  pariah,  and 
itMored  to  the  aiylnm  vnder  an  order  obtained  in  pnrtnanoe  of  itat  16  &  17  Viet.  o.  97,  it 
nliorgireB  to  tbe  bnehaad,  ••  at  to  prerent  hi«  aeqairing,  under  stat  9  A  1#  Viet  e.  $€,  • 
■tataf  of  inenaoTabilitjr  by  residence  in  the  parish  dnrinf  that  timer  Per  Coekhom,  C.  J.,  and. 
Blaekbam,  J.,  Wigbtman,  J.,  diitentiente. 

Os  appeal  to  the  Quarter  Sessions  for  the  county  of  Middlesex 
against  an  order  of  two  justices  adjudging  the  settlement  of  Marv  Ann 
Gardner,  a  pauper  lunatic,  to  be  in  the  parish  of  St.  George,  Blooms^ 
bury,  in  that  couhty,  and  ordering  the  guardians  of  the  poor  of  thai' 
parish  to  pay  certain  expenses  incurred  in  and  about  the  examination 
of  the  lunatic  and  her  conveyance  to  an  asylum,  and  also  certain* 
money  for  her  maintenance,  the  sessions  confirmed  the  order  subject 
to  the  following  case. 

Tbe  pauper  lunatic,  Mary  Ann  Gardner,  is  the  lawful  wife  of  James 
Gardner,  to  whom  she  was  married  on  the  15th  January,  1868.  At 
the  time  of  the  marriage  the  settlement  of  James  Gardner  was  in  the 
parish  of  St.  George,  Bloorasbury,  and  the  settlement  of  Mary  Ann 
Gardner  was,  at  the  time  when  the  onler,  dated  26th  December,  1861« 
▼as  made,  and  is  now,  in  such  parish  in  right  of  her  husband.  James 
Gardner  resided,  from  August,  1865,  up  to  the  26th  December,  1861, 
m  the  parish  of  St.  Mary,  Islington,  and  it  is  admitted  that  he  is 
irremovable  from  such  parish  by  reason  of  a  five  *years*  resi-  pi  a^ 
denoe  there,  unless  the  period  during  which  bis  wife  was  ^ 
DuiDtained  in  the  lunatic  asylum,  as  after  mentioned,  is-to  be  deducted 
from  such  residence.  When  he  first  went  to  reside  in  St.  Mary,  Isling- 
toa,  and  from  that  time  until  his  marriage,  he  supported  himself  b^ 
tiia  labour,  and  after  his  marriage  he  maintained  iiis  wife  also  until 
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1^6  5th  May,  1858,  when  the  became  inaaiiie.  Qe  ih^n  applied  to  ih# 
parish  ofBcers  of  St.  Marv,  Islington,  who  received  her  into  the  work* 
house  as  ehargeable  to  tnei  parish,  and  on  the  sfime  day  obti^ned  an 
order,  under  atat.  16  k  17  Yict.  o.  97,  s.  QT,  for  her  removal  to  the  County 
I^unatio  Asylum,  at  Colney  Hatch,  where  she  wap  confined  asi^  pauper 
lunatic  from  that  time  until  the  4th  S^tember.  1860.  By  i^n  order 
dated  23d  August,  1858,  made  ufider  the  provisions  of  ^hat  Act,  seek 
97,  in  the  usual  form,  she  was  adjudged  to  be  settled,  ia  right  of  her 
husband,  in  the  parish  of  St.  George,  Blqomsbury,  and  that  parish 
was  directed  to  pay  the  past  expenaea  and  the^  coat  of  maintaining  her 
in  the  asylum.    The^  expenses  a^d  cost  of  maintenance  were  duly 

J  aid  out  of  the  poor*ratea  of  the  pariah  of  St,  George,  Blocsnabary,  as 
irccted,  until  her  disoha>rffe  ffoqi  |he  asylum  on  the  4th  Sq>tember, 
1860,  when  she  was  cured*  On  her  diaoharge  she  went  home  and 
lived  with  her  husband  until  the  9th  September,  1861,  apd  he  sup- 
ported h0F  daring  that  period  by  hia  labour  aa  before.  On  that  dav 
ahe  was  again  insane,  and  her  husband  agaiil  ftppUod  to  the  parish 
offioera  of  St.  Mary/  Islington,  who  received  her  into  the  workhouse 
as  chargeable,  and  afterwards  conveyed  her  under  the  provisions  of 
the  above  Act  from  the  parish  of  St  Mary,  Islington^  to  the  asylum, 
where  she  has  ever  since  been  confined  as  a  pauper  lunatic.  On  the 
^1101  ^^^^  December,  18^1,  tM  order  ^app^Iea  against  was  Hiade, 
^  adjudging  the  settleipeat  of  th^  limatic  to  be  in  the  parish  of 
St.  George,^  Bloorasbury,  and  directing  that  parish  to  pay  the  expenses 
of  maintaining  the  lunatic  in  the  asylum.  This  order  was  duly 
appealed  against  on  the  groqnd  that  at  the  time  of  her  being  con- 
veyed  to  the  asylum  on  the  9th  September,  1861,  she  was  exempt 
from  removal  from  St.  Mary,  Islington,  to  the  parish  of  her  settlement, 
and  that  the  pariah  of  St  Mary,  Islington,  was  consequently  bound  to 
maintain  her  under  stat.  16  b  17  Yict  c.  97,  s.  102. 

James  Gardner  never  actually  received  any  relief  during  the  time 
he  was  living  in  the  parish  of  St  Marv,  Islinffton.  and  was  never 
treated  in  any  way  as  a  person  chargeable  to  that  parish  except  as 
above  stated.  He  was  able  to,  and  did  in  fiict,  support  his  wife  while 
aane,  and  he  always  supported  himself  by  his  labour.  When  she 
became  insane  he  was  not  able  to  l^eep  her  under  proper  care  and 
control,  and  was  not  able  to  bear  the  extra  expense  which  her  insanity 
would  have  entailed  upon  him. 

.  Xt  was  contended  on  behalf  of  the  appellants  that,  as  James  Gardner 
had  in  fact  resided  for  five  years  and  upwards  in  the  parish  of  St 
Mary,  Islington,  next  before  the  conveyance  of  his  wife  to  the  asylum 
on  the  9th  September,  1861,  she  was  exempt  from  removal  to  the 

Jarish  of  her  settlement  by  reason  of  stat  9  &  10  Vict  c.  66,  and  11 
;  12  Yict  a  111,  and  that  the  time  during  which  his  wife  was  main* 
tained  in  the  asylum,  namely,  from  the  5th  May  1858,  to  the  4th 
September,  1860,  ought  not  to  be  deducted  in  con^puling  bis  five 
years'  residence. 

It  was  contended  on  behalf  of  the  respondents,  that  the  time  duriag 

^1111  ^^^^^  ^^^  ^^^®  ^^  confined  in  the  lunatic  *asylum  ought  to 

^  be  deducted  in  computing  his  residence  under  stat  9  ^  1^ 

^ict  c  66,  and  12  k  IS  Yict  c.  109,  s.  4^  for  that  her  maintenance 
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Ihereia  during  sucli  period  w^  lelief  given  to,  or  a  purt  maintenance 
ef  the  husband  under  the  first-mentioned  Act. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  period 
between  the  6th  May,  1858,  and  the  4th  September,  1860,  during 
which  the  lunatic  was  maintained  in  the  asylum,  ought  to  be  deductea 
in  computing  the  resideqce  of  James  Gardner. 

If  the  Court  should  answer  this  question  in  the  affirmative,  the 
order  dated  the  26th  December,  1861,  and  the  order  of  Sessions  were 
to  be  ooafirraed ;  if  in  the  negatiye,  then  both  orders  were  to  be 
quashed. 

MUcalfe^  for  the  respondents. — The  husband  was  removable  front 
the  pariah  of  St.  Mary,  Islington^  because  the  maintenance  of  the  wife 
in  the  lunatic  asylum  from  May,  1858,  to  September,  1860,  was,  by 
virtue  of  stat.  4  &  6  W.  4,  c.  76,  s.  56,  relief  given  to  the  husband, 
and  therefore  that  time  is  excluded  b^  the  first  proviso  in  stat.  9  &  10 
Yict  a  66,  a.  1*  The  wife  was  received  into  the  workhouse  on  the 
apptication  of  her  husbarid  to  the  parish  officers,  and  an  order  for  her 
lemoval  to  the  county  lunatic  asylum  was  then  obtained,  which  meets 
the  argument  ibr  the  appellants,  in  Beg.  v.  St.  Mary,  Islington,  8  B. 
&  S.  46,  64,  that  the  removal  to  the  asylum  might  be  for  tne  benefit 
of  the  public  and  against  the  will  of  the  husband.  [Wiohtman,  X 
^Under  stat.  16  k  17  Yict.  c.  97,  s.  67,  a  female  pauper  being  or 
being  deemed  to  be  lunatic  may  be  sent  to  an  asylum  without  the 
interference  of  her  husband.  Suppose  the  husbana  *waB  un-  r«i -to 
willing  that  she  should  be  removed,  would  the  costs  of  main-  ^ 
tainin{[  the  wife  in  the  asylum  be  relief  to  him?]  Yes :  if  a  pauper 
found  in  a  luuatii^  asylum  under  any  circumstonces  is  relieved  out  of 
the  poor-rate,  the  period  during  which  that  relief  is  giveq  is  to  be 
excluded :  the  first  proviso  in  stat.  9  &  10  Yict  c.  66,  s.  1,  which  hus 
been  referred  to,  makes  no  exception. 

Poland^  for  the  appellants. — The  maiptenance  of  a  wife  in  a  lunatie 
ssylum  ia  not  relief  to  the  husband  within  the  first  proviso  in  stat.  f 
k  10  Yict.  c  66|  a,  1.  The  fact  of  the  husband  haviiig  applied  to  the 
parish  officers,  as  it  was  his  duty  to  do,  whereupon  his  wife  waa 
received  into  the  workhouse,  and  an  order  for  her  removal  to  the 
county  asylum  waa  obtained*  cannot  affect  the  construction  of  8t«|. 
16  k  17  Yict.  c.  97.  Sect  96  of  that  statute  makes  no  distinctiom 
between  pauper  lunatics  sent  to  an  asylum  under  sect.  67  and  thoe^ 
sent  under  sect  68,  so  that  the  effect  of  holding  that  maii\teni^nce  of 
a  wife  in  a  lunatic  asylum  is  parish  relief  to  her  husband  will  \Hi 
that,  in  the  case  of  a  wife  sent  to  a  lunatic  asylum  without  the  con- 
sent or  knowledge  of  her  husband,  the  husband  may  be  removed  to 
a  remote  pariah  in  England  or  to  Ireland.  [Cockburn,  C.  J. — That 
consequence  would  follow  in  the  case  pf  a  wife  separated  fi'om  her 
husband  becoming  casual  poor.  Wightman,  J.— •Under  sect.  6T, 
the  medical  officer  having  knowledge  that  a  pauper  is  or  is 
deemed  to  be  lunatio  is  required  to  give  notice  to  the  relieving- 
officer,  and  the  relieving  officer,  vrhether  the  husband  makes  appH- 
eatipB  for  relief  or  not,  is  required  to  giv«  notice  to  a  justice  ef 
the  peace,  who  ia  tq  make  ail  order  for  the  conveyance  of  the 
^loaatic  to  an  asylum:  so  that  the  wif^^  might  be  taken  even  rmi\o 
oat  of  the  hpuse  ^t  her  husband.    Bi^a.ckbubn',  J.— Sect  105  ^  ^"^^ 
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{>re9eryes  the  liability  of  relations  to  maintain  a  lunatic]  Onlj  tba 
iabilitj  of  the  relations  specified  in  stat  43  Eliz.  c.  2,  s.  7,  of  whom 
the  husband  is  not  one.  Sect.  68  provides  that  lunatics  not  under 
proper  control  may  be  removed  to  an  asylum :  this  must  necessarily 
DO  for  the  public  benefit  and  for  the  good  of  the  lunatic.  If  a  husband 
is  unwilling  that  his  wife  should  be  removed,  the  parish  officers, 
being  aware  that  the  five  years^  residence  of  the  husband  is  nearly 
completed,  would  remove  her  to  an  asylum  in  order  to  prevent  the 
status  of  irremovability  being  acquired.  [Blackburn,  J.— Sect.  95 
fs  in  its  terms  confined  to  pauper  lunatics.  Metcalfe, — By  the  inter- 
pretation clause,  sect.  182,  the  word  *'  pauper^'  means  *'  every  person 
maintained  wholly  or  in  part  by  or  chargeable  to  any  parish,  union, 
or  county."  Blacbbubn,  J. — In  stat.  4  &  5  W.  4,  c.  78,  &  66,  the 
Legislature  provided  against  the  hardship  of  makine  the  father  charge- 
able in  respect  of  a  blind  or  deaf  and  aumb  child,  but  they  did  not 
(hink  of  an  idiot  child  or  a  lunatic  wife.]  Stat..  9  G.  4,  c.  40,  was  the 
Act  then  in  force  for  providing  for  pauper  lunatics,  and  it  may  have 
been  thought  not  necessary  to  legislate  for  that  case  because  relief 
given  in  an  asylum  to  the  wife,  compulsorily  removed  there,  was  not 
oonsidered  relief  to  the  husband.  Suppose  the  wife  was  a  criminal 
lunatic  confined  in  an  asylum,  would  the  cost  of  her  maintenance, 
which  by  stat.  3  &  4  Yict.  c.  54,  s.  2,  is  to  be  paid  by  the  parish 
of  settlement,  prevent  the  husband  from  acquiring  the  status  of  irre- 
inovability  ?  Further,  while  the  settlement  cannot  be  ascertained  the 
♦1141  P^^P®^  lunatic  is,  by  sect.  98  of  stat  16  &  17  Vict.  ^c.  97, 
.  -I  chargeable  to  the  county:  now  the  period  during  which  the 
wife  is  so  relieved  would  not  be  excluded,  as  this  would  not  be  parish 
relief;  is  it  then  to  be  excluded  as  soon  as  the  settlement  is  ascertained  7 
The  first  proviso  in  stat.  9  &  10  Vict.  c.  66,  s.  1,  excludes  the  time 
.during  which  a  person  whose  residence  is  in  €|uestion  was  in  a  lunatic 
Asylum,  but  does  not  contemplate  the  exclusion  of  the  time  during 
which  his  wife  was  confinea  therein,  nor  does  it  contemplate  con- 
structive relief  to  the  husband  in  respect  of  her  maintenance.  [He 
referred  to  stat.  12  &  18  Vict.  b.  108,  s.  4.] 

GocKBUBN,  C.  J. — ^I  am  of  opinion  that  the  order  of  Sessions  ought 
to  be  confirmed,  on  the  ground  that  the  order  adjudging  the  lunatic 
pauper^  to  be  in  the  appellant  parish,  and  ordering  the  guardians  of 
that  parish  to  pay  the  expenses  of  her  maintenance  in  the  asylum,  is 
a  good  order.  By  stat,  16  &  17  Vict.  c.  97,  ss.  95, 96,  97,  the  expenses 
of  maintaining  a  pauper  lunatic  in  an  asylum  are  to  be  borne  by  the 
parish  from  which  the  lunatic  has  been  sent  to  the  asylum,  unless  two 
.  justices  adjudge  him  to  be  settled  in  some  other  parish.  Here  two 
justices  have  adjudged  the  settlement  of  the  husband  to  be  in  the 
appellant  parish,  and  that  is  a  fact  which  justifies  an  order  on  the 
guardians  of  that  parish  to  pay  the  costs  of  the  maintenance  of  the 
wife  in  the  asylum.  But  sect.  102  provides  that  when  a  pauper 
lunatic  is  irremovable  from  the  parish  from  which  he  was  sent  to  the 
asjlum,  no  o:rder  shall  be  made  on  the  parish  of  settlement ;  and  it  is 
said  by  the  appellants,  that  the  pauper  lunatic  was  irremovable  from 
the  respondent  parish  from  which  she  was  sent  to  the  asylum,  because 
%Y\K\  '^^^  husband,  whose  status  she  has,  was  irremovable.  On  the 
^  other  hand  it  is  said  by  th«Teq>ondent8-that,  although  the 
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husband  had  aotnally  resided  more  than  five  years  in  their  parish,  he 
was  removable  because,  in  order  to  make  up  the  five  years'  residence' 
which  confers  irremovability,  it  would  be  necessary  to  include  a 
period  during  which  he  was  receiving  relief.  That  brings  us  to  the 
question  whether  the  expense  of  maintaining  the  wife  in  the  asylum 
was  relief  given  to  the  husband  within  stat.  4  &  5  W.  4,  c.  76,  s.  od, 
which  enacts  that  relief  given  to  or  on  account  of  the  wife  shall  be 
considered  as  given  to  the  husband  of  such  wife.  I  think  it  was. 
The  husband  being  unable  to  maintain  his  wife  and  requiring  relief 
from  the  parish,  the  parish,  but  for  stat.  16  &  17  Vict.  c.  97,  would  be 
bound  to  maintain  her  either  at  home  or  in  the  workhouse :  it  is  clear 
that  would  be  a  charge  on  the  parish,  and  would  be  relief  to  the 
husband,  for  it  is  the  duty  of  the  husband  to  maintain  his  wife  whether 
sane  or  insane :  if  he  cannot  discharge  that  duty  he  must  have  recourse 
to  the  parish.  But  under  stat.  16  k  17  Vict.  c.  97,  the  parish  ofiicers 
may  obtain  an  order  for  removing  the  pauper  lunatic  to  an  asylum, 
and  the  parish  so  doing  is  to  defray  the  charge  of  maintaining  the 
pauper  lunatic  there  until  they  obtain  an  order  adjudging  the  settle- 
ment to  be  in  some  other  parish,  and  then  an  order  is  to  be  made  on 
the  parish  of  settlement  for  the  payment  of  the  costs  of  maintenance. 
But  the  maintenance  in  the  asylum  is  only  in  substitution  of  that 
which  the  parish  is  bound  to  afford  by  reason  of  the  pauper  lunatic 
being  settled  in  it;  and,  that  being  so,  it  is  to  all  intents  and  purposes 
relief  received  from  the  parish  as  much  as  if  it  had  been  afforded 
within  the  precincts  of  the  parish.  Here  ^therefore  the  relief  r«i -i /» 
to  the  wife  being  relief  to  the  husband,  the  period  during  which  ^ 
she  was  in  the  asylum  must  be  excludea,  and  therefore  he  was  not 
irremovable. 

WiOHTMAK,  J. — The  question  is,  whether  the  expenses  of  main*- 
taining  this  pauper  lunatic  jn  the  asylum  are  to  be  borne  by  the 
parish  of  settlement  or  by  the  parisn  in  which  the  husband  had 
resided  personally  more  than  five  years.  Stat.  16  k  17  Vict.  c.  97,  s. 
102,  provides  that  the  costs  of  the  maintenance  of  a  pauper  lunatic  in 
an  asylum,  if  irremovable,  shall  be  borne  by  the  parisn  in  which  he  has 
acquired  exemption  from  removal;  and  the  question  is,  whether  the 
husband  was  in  such  a  position  that  he  was  irremovable  from  the 
respondent  parish.  By  the  first  proviso  in  stat.  9  &  10  Vict.  c.  66,  s. 
1,  the  time  during  which  a  person  shall  receive  relief  from  any  parish 
shall  be  excluded  in  the  computation  of  the  residence ;  and  here,  if 
the  maintenance  of  the  wife  in  the  asylum  at  the  expense  of  the  appel- 
lant parish  was  parish  relief  received  by  the  husband,  the  period 
during  which  she  was  in  the  asylum  would  be  excluded.  I  feel  a 
difficulty  in  coming  to  the  conclusion  that  the  maintaining  a  wife  in 
a  lunatic  asylum  by  a  parish  is  relief  received  by  the  husband  from 
the  parish.  It  is  indeed  argued  that  stat.  4  &  6  W.  4,  c.  76,  s.  56. 
expressly  provides  that  ^'all  relief  given  to  or  on  account  of  the  wife" 
''shall  1>e  considered  as  given  to  the  husband  of  such  wife ;"  but  it  can 
hardly  be  said  that  relief  given  to  the  wife  in  the  lunatic  asylum  is 
relief  given  to  the  husband.  In  that  view  of  the  case  the  husband 
has  acquired  the  status  of  irremovability.  But  it  is  not  easy  to  arrive 
It  a  aatis&ctory  conclusion. 
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*1171  •Blackburn,  J. — ^On  the  9th  September,  1861,  this  woman, 
^  becoming  a  second  time  insane,  was  removed  to  a  lunatic 
asylum ;  and  the  question  is,  which  parish  is  to  bear  the  expense  of 
maintaining  her  there.  When  she  became  insane  the  first  time  she 
#as  residing  with  her  husband  in  the  respondent  parish  where  he  had 
then  resided  more  than  five  years,  although  he  was  settled  in  the 
appellant  parish.  Stat.  16  &  17  Vict.  c.  97,  s.  102,  enacts  that  if  a 
pauper  lunatic  is  sent  to  an  asylum  from  a  parish  from  which  he  is 
then  irremovable,  that  parish  shall  bear  the  expenses  of  maintaining 
him  in  the  asylum :  otherwise  they  will  be  borne  by  the  parish  of 
settlement  under  sect.  97.  The  question  is,  whether,  on  the  9th 
September,  1861,  when  this  pauper  lunatic  was  sent  to  the  asylum  the 
second  time,  she  would  have  been  removable  from  the  respondent 
parish,  and  as  she  was  resident  with  her  husband  that  depends  upon 
whether  the  husband  was  removable.  He  had  resided  there  more 
than  six  years  as  an  industrious  man  supporting  his  family ;  but  for 
two  years  and  four  months  she  had  been  supported  by  the  parish  in 
a  lunatic  asylum,  and  if  that  maintenance  is  relief  given  to  ^he 
husband,  the  two  years  and  four  months  during  which  she  was  in  the 
adylum  must  be  excluded  in  computing  the  residence  of  the  husband, 
and  that  does  not  leave  a  sufficiently  long  time  to  confer  irremovability 
linder  stat.  9  &  10  Vict.  c.  66.  I  am  of  opitiion  that  the  maintenance 
of  this  pauper  lunatic  in  an  asylum  by  the  parish  from  which  she  was  sent 
to  the  asylum,  is  relief  given  by  that  parish  to  or  on  account  of  this 
man's  wife;  and  being  relief  given  to  or  on  account  of  the  wife,  is  by 
atat.  4  &  6  W.  4,  c.  76,  s.  56,  relief  given  to  the  husband,  and  there- 
*1181  ^^^  prevents  him  from  acquiring  *the  status  of  irremovability. 
-'  I  agree  that  it  is  hard  on  the  husband  that  the  misfortune  of 
Kis  wife's  insanity  should  prevent  him  from  ever  acquiring  the 
status  of  irremovability;  ana  the  Legislature  may  provide  a  remedy 
for  it;  but  I  cannot  see  how  we  can  hold  that  maintenance  in  a  lunatic 
asylum  is  not  relief.  This  is  not  the  case  of  a  neglected  pauper 
lunatic  found  wandering;  but  the  woman  was  sent  to  an  asylum  under 
sect.  67 ;  and  that  being  so  sect  96  cornea  into  operation,  and  she  must 
be  maintained  there  at  the  cost  of  the  parish  from  which  she  was 
sent  until  the  parish  of  settlement  is  ascertained. 

Order  confirmed. 


WmOHT,  Appellant^  The  Overseers  of  FBANT,  Bespondenta. 

June  8. 

«t.  84,  85, 118.— ZomI  hmpfiimetd  Ad. 


Tb«  town  of  T.  W.  eenpriiit  m  poitldB  of  tilt  parish  of  V.  Bj  tlit  T«  W.  IiapfOT— w»l  A«^ 
1846,  CoBBilsioiMri  ver»  mppolntod  in  whom  Ibe  moiiafMiOBt  mad  control  of  tho  ftfooti,  foot- 
wAjt,  kt^  within  tho  town  voto  Toitod,  with  powon  to  poro  ood  ropoir  thorn,  ood  thoj  won 
modo  lioblo  to  indictmont  ia  oom  of  tho  repair  boins  inittttoient ;  bat  ao  powor  was  sfroa  t* 
•top  up  or  dirort  hlf hwaji.  Proeoediafi  woro  takoa  andor  Tho  Rlfhwoy  Aot,  S  A  S  W.  4, «. 
M»  s.  Si,  for  tho  pnrposo  of  diTortinf  a  footway  within  that  portloa  of  tho  parish  of  F.  whioh 
was  in  tho  town  of  T.  W.,  and  a  mooting  of  tho  Inhabitants  of  F.  in  Tostiy  aasomblod  hariaf 
approTod  tho  bow  footway,  two  jnstloos  mado  a  oortiioato  nndor  soct  85.  Bj  soot  IIS  nothing 
In  this  Aot  shall  appl/  to  aaj  roads  or  footwa/s  **  whioh  now  aro  or  msj  horoaftor  bo  parody 
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iipaiftd,  air  cImiimA,  bmltra  vp  or  HwtUd,  uidof  or  by  YlfiaO  of  Um  provlf loaf  of  an^  loorf' 
ir  ranoMl  Aot  or  Aoto  of  Forliuiont.'' 

L  Hold  tho4  tho  ototiiooto  of  tlio  jaattoot  wm  bod ;  por  Cookbnn,  C.  J.,  and  llollor»  X,  oa 
fto  froaad  ibat  tbo  ptorifioBf  of  iho  fiifbway  Aek  did  aot  applj;  per  Coebbam,  C.  J.,  Blaok* 
bom  mad  Mdlor,  H.,  oa  tbo  f  roaad  that  tbo  taootlag  of  iabaUtaati  to  approvo  tbo  difortiag 
of  tbo  fcotvay  ongbt  aot  to  baro  booa  a  mootlaf  of  tbo  Itababltaato  of  F^  bat  a  BMotftag  of  tba. 
ptnoao  wbo  andor  tbo  T.  If .  laiprovoaMat  Aol,  ]84<^  vofo  HaMo  to  boatribato  to  tba  ratot  la 
Ibodiftriei. 

2.  StmhU,  por  Coobbara,  C.  J.,  aad  Blaekbam,  J.,  tbat  a  oorUfioato  of  Jaitieot  aador  MOt' 
U  Mod  aot  itato  tbat  tbo  propofod  aow  bi^bwoy  ii  ooaror  aad  moro  oommodioai  to  tbo  paUio  p 
aad  tbat  Rog.  m.  Bbiloi,  1  ^  B.  919|  was  aot  rif  btly  dooided  oa  tbit  poiat 

*Upon  appeal  by  William  flenfy  Wright,  the  surveyor  duly  rai  j j 
appointed  and  acting  under  The  Tanbridge  Wells  Improve-  ^ 
ment  Act,  1846;  9  &  10  Vict.  c.  cccxlix.,  against  a  certificate  of  tiro 
jostices  of  the  county  of  Sussex,  dated  the  11th  September,  1862^ 
whereby  a  certain  highway  was  proposed  to  be  stopped  up,  diverted, 
and  tamed,  and  a  certain  other  highway  to  be  substituted  in  Wen 
thereof  the  fcdlowing  special  case  was  dtated  uuder  stat.  12  k  18  Yict. 
c  45,  &  11. 

The  certificate  of  justices  recited  that  on  the  26th  July,  1862,  WilliAtn, 

Earl  of  Abergavenny,  being  desirous  that  paH  of  a  certain  public 

highway  for  foot-passengers  situate  in  the  parish  of  Frant,  in  thd 

county  of  Sussex  (describing  its  situation  and  extent),  should  be 

stopped  up,  diverted,  and  turned,  and  that  there  should  be  substituted 

in  lieu  thereof  a  certain  other  highway  for  foot-passengers  ^describing  itil 

situation  and  extent),  required  the  surveyor  of  the  hignways  of  thri 

parish  of  Frant,  in  pursuance  of  stat.  6  A;  6  W.  4,  o.  50,  s.  84,  to  giVii 

notice  to  the  churchwardens  of  the  parish  to  Assemble  the  inhabitanta 

in  vestry,  and  to  submit  to  them  the  proposal  of  the  said  Earl ;  that 

ihe  surveyor  of  the  highways  gave  such  notice  to  the  churchwardens; 

that  the  churchwardens  convened  a  meeting  of  the  inhabitants  for 

the  purpose  of  considering  that  proposal ;  that  on  the  27th  July  th<ft 

inhabitants  duly  assembled  in  Vestry  agreed  to  that  proposal,  and 

resolved  that  it  was  expedient  that  the  old  public  highway  or  footpath 

should  be  stopped  up^  diverted,  and  turned,  and  the  new  highwii^ 

•dopted  in  lieu  thereof;  that  in  pursuance  of  an  application  of  the 

surveyor  of  the  highways,  the  justices  viewed  the  public  highway 

for  Soot-passengers  resolved  to  be  stopped  up,  diverted,  and  tumeoj 

and  the  new  highway  foj^  ^foot-passengers  proposed  to  he  sub-  rftioQ 

Btitated  in  lieu  thereof;  that  Upon  such  view  it  appeared  to  '- 

them  that  the  public  highway  for  foot-passengers  resolved  to  bO 

stopped  up,  diverted,  and  turned,  might  ne  diverted  and  turned  by 

stopping  up  the  pari  thereof  proposed  tb  be  stopped  up,  and  by  mak* 

ing  in  lieu  thereof  the  proposed  new  highwav  for  foot-passerigefs'J 

and  that  the  said  Earl  had,  by  writing  under  his  hand,  consented  to 

the  new  highway  for  foot-passengers  being  made  and  constructed 

through  his  lands.    The  certificate  then  fecit^  the  affixing  of  a  notice, 

to  the  effect  of  schedule  Ko.  19  annexed  to  stat.  5  A;  6  W .  4,  c.  50,  itt 

the  place  and  by  the  side  of  eAch  end  Of  the  public  highway  for  fpot- 

passengers,  from  whence  the  stime  i^fiis  pro{M}sed  to  be  stopped  up, 

divert^,  and  turned,  and  &Iso  at  each  end  of  the  new  hignway  for 

foot-passengers  proposed  to  be  substituted  in  lieu  thereof;  and  th^ 

insertion  of  thd  same  notice  for  four  successive  weeks  in  a  newspaper 

pablished  and  generally  circulated  in  the  county ;  .nnd^dso  the  affiii- 
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iiig  of  a  like  notice  on  four  suooessive  Sundays  on  the  door,  of  the 
parish  church  of  Frant,  and  of  the  chapels  in  that  parish ;  and  that 
proof  had  been  given  to  the  justices  of  the  matters  before  recited; 
and  that  a  plan  verified  by  a  competent  surveyor  had  been  delivered 
to  them,  describing  the  old  and  the  proposed  new  highways.  It  then 
proceeded  to  certify  that,  on  the  18th  August,  1862,  they,  together 
and  in  the  presence  of  each  other  at  the  same  time,  viewed  the  said 
public  highway  for  foot-passengers  and  the  part  thereof  so  resolved 
to  be  stopped  up,  divertea,  and  turned,  and  also  the  said  new  highway 
for  foot-passengers  so  resolved  to  be  made  and  substituted  in  lieu 
hereof;  and  that  upon  such  view  they  found  that  the  old  public  road 
might  be  stopped  up,  diverted,  and  turned,  and  that  the  proposed  new 
*1211  '^'^^S^^^y  would  be  more  commodious  to  the  public:  and 
■'  further,  that  the  reasons  why  the  proposed  new  highway  for 
foot-passengers  would  be  more  commodious  to  the  public  were,  because 
it  appeared  on  such  view  that  the  old  highway  proposed  to  be  stopped 
was  of  more  use  to  the  public  passing  on  foot  between  Rumber's  Hill 
and  Eridge  and  the  Hish  Bocks,  both  in  the  parish  of  Frant,  than  to 
any  other  portion  of  the  public;  and  because  the  old  highway  lay 
along  and  formed  part  of  a  private  carriageway,  and  must  be  at  times 
rendered  dirty  and  almost  impassable  for  foot-passengers  by  reason  of 
the  traffic  on  the  carriageway,  whereas  the  new  highway  for  foot-pass- 
engers proposed  to  be  substituted  in  lieu  of  the  old  highway  for  foot- 
passengers  was  nearer  by  three  feet  or  thereabouts  for  the  public 
passing  on  foot  to  and  lletween  Bumber's  Hill  and  Eridge  and  the 
pigh  Bocks,  and  had  been  recently  formed  and  raised  as  a  footway 
of  the  width  of  nine  feet,  by  the  side  of  and  above  a  new  road  and 
carriageway  lately  laid  out  and  made  by  and  at  the  cost  of  the  said 
Earl,  whereby  the  proposed  new  highway  for  foot-passengers  would  be 
at  all  times  free  from  gates  or  stiles,  and  a  safer,  more  convenient, 
eleaner  and  easier  footway,  and  more  readily  kept  in  repair,  than  the 
old  highway  so  proposed  to  be  stopped,  diverted,  and  turned  as  afore- 
said. 

The  following  were  among  the  grounds  of  appeal. 

That  on  the  face  of  the  certificate  there  are  no  legal  grounds  alleged 
why  the  highway  should  be  stopped  up. 

That  the  first  around  alleged  in  the  certificate  why  the  highway 
should  be  stopped  up  is  legally  insufficient^  because  it  regards  a  cer- 
.tain  portion  of  the  public  only. 

*1221       *^^^^  the  only  other  ground  alleged  in  the  certificate  why 
^  the  highway  should  be  stopped  up  is  legallv  insufiicient,  be- 
cause it  states  no  facts,  and  merely  expresses  speculative  opinion  on 
the  part  of  the  justices. 

That  the  highway  proposed  to  be  stopped  up  is  included  within  the 
limits  of  The  Tunbridge  Wells  Improvement  Act.  1846,  and  is  under 
the  jurisdiction  of  the  Commissioners  acting  under  that  Act,  and  not 
of  the  justices  of  the  county  of  Sussex. 

That  the  new  highway  in  the  certificate  proposed  to  be  substituted 
in  lieu  of  the  old  highway  proposed  to  be  stopped  up  is  not  nearer 
and  more  commodious  to  the  public. 

The  town  of  Tunbridge  Wells  is  situated  partly  in  the  county  of 
Sussex  and  partly  in  the  county  of  Kent*    It  comprises  a  portion  of 
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tbe  parab  of  Frant,  in  the  county  of  Sussex,  and  portions  of  tbe 
parishes  of  Tanbridge  and  Speldhurst,  in  the  coanty  of  Kent    By . 
Tbe  Tanbridge  Wells  Improvement  Act,  1846,  9  &  10  Yict.  c.  cccxlix., 
which  by  sect.  251  is  declared  to  be  a  public  Act,  certain  persons  are. 
declared  to  be  '^The  Tunbridge  Wells  Improvement  Commissioners'' 
(sect.  9).   The  qualification  and  mode  of  election  of  these  Commissioners, 
is  altered  by  a  provisional  order  made  on  the  application  of  the  said 
Commissioners  as  the  Local  Board  of  their  district  under  sect.  77  of 
the  Local  Government  Act,  1858,  21  &  22  Yict  a  98,  which  was  con- 
firmed'by  Stat.  28  &  24  Yict.  c.  118,  but  their  powers  with  respect  to 
highwavs  are  not  altered  thereby.    By  sect.  vO  of  The  Tunbridge 
Wells  improvement  Act,  the  limits  of  the  district  to  which  the  Act. 
applies  are  defined. 

The  highway  which  is  proposed  to  be  stopped  up,  *di verted,  r«i  oft 
or  turned,  is  within  the  limits  defined  by  sect.  70,  and  forms  ^ 
the  town  boundary  described  in  such  section  as  ^*  the  lane  or  way. 
leading  across  the  forest  to  Strawberry  Hill."  The  highway  pro* 
posed  to  be  substituted  in  lieu  thereof  is  outside  those  limits;  both 
are  entirely  within  the  parish  of  Frant,  and  are  on  the  estate  of  the^ 
Earl  of  Abergavenny.  The  one  proposed  to  be  stopped  up,  turned,, 
or  diverted  forms  a  carriageway  of  the  Earl  of  Abergavenny.  It  is 
only  public  as  a  footway,  and  there  has  never  been  any  raised  or  sepa* 
rate  footpath,  and  the  Earl  of  Abergavenny  has  always  exercised  the 
righ^to  drive  carts  or  carriages  over  the  whole  extent  of  it.  The 
proposed  new  highway  for  foot-passengers  is  a  raised  footway  of  the 
width  of  nine  feet  by  the  side  of  and  above  a  new  road  and  carriage- 
way laid  out  and  made  at  the  cost  of  the  Earl  of  Abergavenny. 

AH  the  proceedings  mentioned  in  the  certificate  were  taken  under 
the  provisions  of  The  Highway  Act,  5  &  6  W.  4,  o.  50,  and  are  admit- 
ted  as  having  taken  place  in  fact,  and  at  the  dates  and  times  therein 
stated,  that  is  to  say,  that  on  the  26th  July,  1862,  Lord  Abergavenny 
gave  notice  in  writing  to  the  surveyor  of  Frant,  requiring  him  to 
give  notice  to  the  churchwardens  to  summon  a  vestry,  and  the  sur- 
veyor, on  the  said  26th  July,  gave  such  notice  to  the  churchwardens^ 
and  the  vestry  meeting  was  accordingly  held  on  the  27th  July,  and 
the  wish  of  Lord  Abergavenny  to  substitute  the  new  footway  men- 
tioned in  his  proposal  for  the  old  footway  proposed  to  be  stopped  up, 
as  recited  in  the  certificate,  was  then  duly  submitted  to  the  vestry^ 
and  approved  by  them,  and  the  justices  duly  viewed  the  road,  and  due 
notices  and  consents  were  given  and  proved. 

*The  highway  proposed  to  be  stopped  up  has  never  been   r*i  aj 

{aved,  repaired  or  cleansed,  broken  up  or  diverted  by  The  '- 
'unbridge  Wells  Improvement  Commissioners,  nor  by  the  parish  of 
Frant,  nor  was  any  evidence  given  on  the  hearing  of  such  appeal  of 
repairs  by  any  other  person,  excepting  of  some  oocasional  repairs  by 
the  Earl  of  Abergavenny,  to  make  the  road  passable  for  his  own 
trafRo. 
The  Commissioners  have  a  clerk  and  surveyor. 
On  the  hearing  of  the  appeal  the  appellant  submitted  that  the  cer- 
tificate was  bad  on  the  face  of  it,  and  that  the  two  justices  had  no 
jarisdiction  to  make  such  certificate.    After  argument  the  first  objeo- 
tion  was  overruled,  but  the  second  allowedi  subject  to  a  oaser 
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^he  juty  were  then  BWot*n>  and  evidence  was  given,  and  the  jurj 
fcMitid  tnat  the  new  road  was  more  commodioas  than  the  old  one,  and 
that  the  appellant  was  noi  aggrieved.  No  other  question  was  sub- 
mitted to  them. 

The  portion  of  the  old  footway  proposed  to  be  stopped  up  was  480 
yards  lon^,  and  terminated  at  one  end  in  the  turnpike  road  leading 
from  Tunbridge  Wells  to  Eridge.  The  proposed  new  footway  was 
505  yards  long.  It  coincided  at  one  end  with  the  other  terminus  of 
the  old  footway,  and  terminated  Itlso  at  its  other  end,  in  the  same 
Tunbridge  Wells  and  Bridge  turnpike  road,  but  at  a  point  in  that 
turnpike  road  twenty-six  yards  &rther  fVom  Tunbridge  Wells  and 
twenty-six  yards  nearer  to  Eridge  than  the  point  where  the  old  foot- 
way entered  the  same  turnpike  road.  Some  evidence  of  nearness  was 
given  with  respect  to  persons  going  to  difierent  places. 

It  was  contended,  on  the  part  of  the  appellant,  that  the  question 
whether  the  new  road  was  nearer  than  the  old  should  have  been  left 
*1251  to  the  jury.  The  respondents  ^objected  that  the  question  of 
-I  nearness  ought  not  to  oe  left  to  the  j  ury.  The  chairman  refused 
to  leave  the  question  of  beafness  to  the  jury,  and  it  was  not  left  to  or 
decided  upon  by  the  jury. 

If  the  Court  shall  be  of  opinion  that  the  certificate  is  bad  upon  the 
face  of  it,  or  that  the  two  justices  had  iio  jurisdiction  to  make  it^  or 
that  the  chairman  was  wrong  in  tefusing  to  leave  the  question  of 
nearness  to  the  jury,  it  is  agreed  that  judgment  shall  be  entered  at 
the  Quarter  Sessions  for  the  appellant.  If  the  Court  shall  be  of 
opinion  that  the  certificate  is  good  upon  the  face  of  it,  and  that  the 
two  justices  had  jurisdiction  to  make  it,  and  that  the  chairman  was 
right  in  refusing  to  leave  the  question  of  nearness  to  the  jury,  it  is 
agreed  that  judgment  shall  be  entered  at  the  Quarter  Sessions  for  the 
Respondents. 

The  case  was  argued  on  May  80th,  before  Cockburn,  C.  J.,  and 
Blackburn,  J.,  Mellor,  J.,  having  left  the  Court  before  the  adjourn- 
ment,  and  oti  June  8d,  before  OM^kbufn,  C»  J.,  Blackburn  and  Mellor, 
Js.,  when  judgment  was  delivered. 

Jfaif  80.  Murst,  absente  Lush  (OtmnoHy  with  them),  for  the  re- 
dpondent8.--First.  By  sect  118  of  The  Highway  Act,  5  &  6  W.  4,  a 
60,  nothing  in  the  Act  contained  shall  apply  '*  to  any  roads,  bridges, 
carriageways,  cartways,  horseways  bridleways,  footways,  causewaydi 
ohurchways,  or  pavements,  which  now  are  or  may  hereafter  be  paved, 
repaired  or  cleansed,  broken  up  or  diverted,  under  or  by  virtue  of  the 
provisions  of  any  local  or  personal  Act  or  Acts  of  Parliament.''  There 
18  no  provision  in  The  Tunbridge  Wells  Improvement  Act,  1846,  9 
&  10  Vict.  c.  cccxIiK.,  under  which  highways  can  be  diverted ;  and 
«19A1  therefore,  aceording  lo  the  construction  *put  upon  sect.  113  of 
^^^^  Stat.  6  &  6  W.  4,  c  60,  in  Reg.  tf.  Paynter,  18  Q.  B.  899  (E.  a 
L.  R.  voL  66),  per  Patte»on,  J.,  the  power  of  diverting  highways 
under  that  Act  remains ;  and  consequently  the  justices  had  jurisdic* 
tion  to  give  their  certificate  for  diverting  this  footway^  l^hen  the 
turoper  proceedings  were  taken  under  stat.  5  &  6  W.  4,  c,  00.  The 
Interpretation  clause,  sect.  6,  enacts  that  '*  Wherever  nnythintf  in  this 
Act  IS  prescribed  to  be  done  by  the  inhabitants  of  any  parishm  vestry 
assembled,  the  same  shall  be  construed  to  extend  to  any  meeting  df 
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inliabitants  contributing  to  thd  highway-rates  in  places  wlaere  there 
shall  be  no  vestry  meeting."  B^  sect.  226  of  The  Tunbridge  Wdl« 
Improvement  Act,  1846,  the  highways  within  the  district  of  Ton- 
bridgo  Wells  are  to  be  repaired  out  of  the  inoneys  arising  from  the 

fiviug-rate  made  and  levied  by  the  Commissioners  under  sect  192. 
here  is  no  mode  under  that  Act  of  convening  a  meeting  of  the 
inhabitants  of  the  district  contributing  to  the  highway-rate;  tnerefore 
any  road  in  that  portion  of  Front  which  is  withih  the  district  of  Tun- 
bridge Wells  must  be  diverted  under  stat.  5  &  6  W.  4,  c.  50,  and  the 
inhabitants  of  Frant  are  the  persons  whose  consent  must  be  obtained 
to  the  proposal  for  diverting  this  footway  under  sect.  84  of  that  Act. 

Secondly.  The  certificate  is  good  on  tne  face  of  it  It  is  not  neces- 
sary that  it  should  state  that  the  proposed  new  highwtiy  is  '*  nearer 
and  more  commodious  to  the  public  than  the  old  one ;  though  in  Beg. 
V.  Shiles,  1  Q.  B.  919  (E.  C.  L.  B.  Vol.  41),  where  the  certificate  stated 
that  the  road  was  nearer  and  more  commodious  to  the  public,  it  was 
held  that  the  jury  must  fibd  that  it  was  both.  [CocKBURN,  C.  J.— > 
The  assent  of  the  inhabitants  it  vestry  to  the  proposal  is  necessary^ 
*and  it  is  not  likely  that  they  would  give  it  utiless  the  pro-  r«i  07 
posed  new  road  was  more  commodious.]  '- 

Thirdly.  The  chairman^  direction  to  the  jury  was  erroneous.  The 
appeal  clause,  sect.  89,  as  to  the  three  questions  of  fkct  stated  in  it,  is 
to  be  construed  distributively>  so  that  the  jury  should  only  find  ithat 
the  certificate  states. 

Thrupp  (absente  BoVitt),  for  the  appellant. — Beg.  v.  Shiles,  1  Q.  B. 
919  (E.  C.  L.  B.  vol.  41),  is  in  favour  of  the  appellants,  and  cannot  be 
eoDtravened  by  this  CoUrt  [He  also  cited  Beg.  v.  The  Newmarket 
Bail  WAV  Company,  15  Q.  B.  702,  718  (E.  C.  L.  R.  vol.  69\  and  Beg. 
V,  The  Justices  of  Worcestershire,  8  £.  ft  B.  477  (E.  C.  L.  B.  vol.  77). 
Blicuubn;  J. — It  is  monstrous  to  say  that  the  jury  must  find  that 
the  proposed  new  highway  is  nearer  when  nobody  ever  said  that  it 
was.  CocKBimK,  C:  J. — ^The  language  of  sections  85,  88,  and  89  of 
Btat  6  &  6  W.  4,  c.  50,  is  alternative  throu^out ;  and  commodious^ 
aess  may  be  inconsistent  with  nearness.  There  was  ho  means  of 
taking  the  decision  in  Beg.  tr.  Shiles  to  a  superior  Court.  If  we  see 
plainly  there  was  a  mistake  in  it  we  ought  not  to  perpetuate  error. 
jBlackbuHK,  J. — Where  a  decision  has  oeen  acted  upon  in  Quarter 
Sessions  Communis  error  facit  jUs;  but  it  does  not  appear  that  the 
decision  in  Beg.  v.  Shiles  has  been  acted  upon.  Cockburit,  C.  J.— ^ 
As  at  present  advised,  being  thoroughly  dissatisfied  with  the  reasons 
^ivea  for  the  decision  in  that  case,  I  am  prepared  to  overrule  it  But 
U  will  be  more  respectftil  that  the  argument  on  that  point  should  be 
resQmed  before  the  fall  Court]  Adjoumaifir. 

*June  S.  Sovillftbt  the  appellant-^Sinee  the  decision  in  r«^aci 
Beg.  V.  Shiles,  The  Loctll  Government  Act  (1858)  Amendment  I-  ^^^ 
Act,  1861,  24  ft  25  Tict.  0.  61,  htis  transferred  all  the  powers  of  the 
inhabitants  in  vestry  under  stat  5  ft  6  W.  4,  0.  50,  including  that  of 
diverting  roads,  to  the  Local  Boards  established  under  Local  Acts. 

The  question  whether  the  inhabitants  of  the  parish  of  Frant  in 
reatry  assembled  were  the  proper  persons  to  consent  to  the  proposed 
diversion  of  this  footway,  affects  the  jurisdiction  of  town  improve- 

t&eat  Commissioners  throughout  the  kingdom.    By  The  Tunbridge 
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Wells  Improvement  Act,  1846,  sect.  72,  the  management  and  control 
of  the  streets  within  the  limits  of  the  Act  are  vested  in  the  Commis* 
siqners ;  and  the  pavements  as  well  in  the  footways  as  carriageways, 
and  other  materials  of  such  streets,  and  all  lamps  and  lamp-posts 
erected  in  the  streets,  &c.,  are  declared  to  be  their  property.  By  sect 
86,  it  is  expressly  enacted  that  they  are  to  repair  the  streets  within 
the  limits  of  the  Act,  which,  before  the  passing  of  the  Act,  were 
repaired  by  the  parishes  of  Tanbridge,  Speldhurst,  and  Frant.  By 
the  interpretation  clause,  sect.  250,  the  word  ^'street"  shall  comprise 
and  include  all  footways  within  the  limits  of  the  Act.  Under  the 
interpretation  clause,  sect.  6  of  stat.  6  &  6  W.  4,  c.  50,  this  footway 
being  in  a  place  in  which  there  can  be  no  vestry  meeting,  there  must 
in  order  to  divert  it  be  a  meeting  of  inhabitants  contributing  to  the 
high  way- rates,  in  the  district  of  Tunbridge  Wells.  [Blackburn,  J. — 
There  is  no  express  provision  in  The  Tunbridge  Wells  Improvement 
Act,  1846,  giving  power  to  stop  up  or  divert  highways.]  That  may 
be  casus  omissus.  Still  it  is.  a  question  whether  sect.  118  of  stat. 
♦1291  *^  ^  ^  ^'  ^f  ®-  ^^>  would  prevent  the  operation  of  the  rating 
-'  clause  in  The  Tunbridge  Wells  Improvement  Act,  1846.  In 
Beg.  V.  Paynter,  IS  Q.  B.  399,  404  (E.  C.  L.  B.  vol.  66),  Lord  Denman 
said :  "  The  intention  of  the  Legislature  does  not  seem  to  be  to  exempt 
any  property  from  the  rate  imposed  by  the  27th  section,  but  to  exempt 
ways,  bridges,  &c.,  managed  under  the  provisions  of  local  Acts  from 
the  regulations  of  The  General  Highway  Act,  so  as  to  preserve  the 
powers  conferred  by  the  Local  Acts/'  By  sect.  87  of  The  Tunbridge 
Wells  Improvement  Act,  1846,  the  Commissioners  and  not  the  inhab- 
itants of  Frant  are  liable  to  indictment  if  a  road  in  that  parish  within 
the  district  is  out  of  repair;  and  by  sect.  88,  they  are  released  from 
high  way- rates  in  respect  of  roads  repaired  by  the  Commissioners,  and 
therefore  were  not  the  proper  persons  to  give  their  consent  to  the 
proposal  for  diverting  this  rootwav.  [Lusli. — The  only  repairs  done 
to  this  footway  were  done  by  Lord  A  oergavenny.  Blackburn,  J. — 
That  does  not  prove  a  liability  to  repair  ratione  tenurae.]  And  if 
Lord  Abergavenny  was  liable  to  repair  ratione  tenurse,  it  would  not 
confer  jurisdiction  on  the  inhabitants  of  Frant  to  give  their  consent 
to  the  proposed  new  footway. 

Lush,  in  replv.— The  effect  of  sect.  113  of  stat.  5  &  6  W.  4,  c.  50, 
is  that  the  parish  surveyor  shall  not  interfere  with  the  powers  given 
to  Commissioners  by  a  Local  Act ;  but>  so  far  as  those  powers  do  not 
extend  or  are  defective,  the  power  to  act  remains  in  the  surveyor. 
The  Tunbridge  Wells  Improvement  Act,  1846,  though  passed  after 
The  Highway  Act,  cannot  derogate  from  it.  The  consent  of  the 
inhabitants  in  vestry  was  for  the  first  time  required  by  sect.  84  of 
*1301  ^^^  6  &  6  W.  4,  c.  50,  and  the  ^interpretation  clause,  sect  6, . 
^  does  not  alter  or  qualify  those  words;  it  refers  to  districts 
maintaining  their  own  highways.  There  are  no  inhabitants  in  this 
district  contributing  to  the  highway-rate.  [Blackburn,  J. — By  sect. 
192  of  The  Tunbridge  Wells  Improvement  Act,  1846,  the  paving- 
rate  is  to  be  applied  to  the  same  purposes  as  a  highway-rate,  and  is  to 
be  levied  upon  property  which  would  have  been  liable  to  that  rate.] 

CoccBUBN,  C.  J. — ^The  order  for  the  diversion  of  this  footway-  must 
be  quashed.    The  question  is,  whether  it  was  capable  of  being  diverted 
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under  the  provisions  in  sects.  84  and  85  of  stat.  6  &  6  W.  4,  c.  60.  I 
am  of  opinion  that  it  was  not ;  because  by  the  provisions  of  The  Tan- 
bridge  Wells  Improvement  Act,  1846,  which  have  been  referred  to, 
it  is  taken  out  of  the  jurisdiction  of  the  parish  of  Frant,  and  made 
part  of  the  district  of  Tunbridge  Wells,  the  highways  in  which  are 
nnder  the  control  of  the  local  Commissioners  appointed  by  that  Act; 
the  maintenance  and  keeping  in  repair,  and  the  liability  to  legal  pro- 
ceedings for  non-repair  of  the  highways  in  that  part  of  the  parish 
which  is  within  the  district,  are  transferred  from  the  parish  to  the 
Commissioners. 

Independently  of  the  provisions  in  sect.  118  of  stat  5  &  6  W.  4,  c.  50, 
it  would  be  difficult  to  contend  with  effect  that  sections  84  and  85  apply 
to  this  footway.    Sect.  84  makes  it  essential  as  a  condition  precedent 
for  the  diversion  of  a  highway  that  the  consent  of  the  inhaoitants  in 
vestry  assembled  should  be  obtained;  and  then,  if  two  justices  think 
proper  to  give  their  certificate,  the  proceedings  begun  may  be  carried 
oat    Sect  5  says,  that  *'  whenever  anything  in  this  Act  is  prescribed  to 
be  done  by  the  inhabitanu  of  any  parish  in  vestry  assembled,  the  same 
shall  be  construed  *to  extend  to  any  meeting  of  inhabitants  rftio-i 
contributing  to  the  highway-rates  in  places  where  there  shall  ^ 
be  no  vestry  meeting ;"  and  I  think  that  section,  as  well  as  all  the 
machinery  of  the  Act,  shows  that  by  the  term  ''  inhabitants  in  vestry," 
in  sect  84,  and  throughout  the  Act,  is  meant  the  meeting  of  the  in- 
habitants who  are  liable  to  contribute  to  the  expenses  of  repairing 
the  Toad  in  question.    The  parish  is  bound  to  repair  the  roads  within 
it,  and  is  liaole  to  indictment  if  it  does  not  keep  them  in  repair;  by 
sect  6  the  inhabitants  in  vestry  assembled  are  to  appoint  a  surveyor 
of  highways,  and,  under  the  ISth  and  following  sections,  in  case 
several  parishes  unite  into  a  district  for  the  purpose,  they  are  to 
Bominate  a  district  surveyor  who  is  to  have  all  the  powers  of  a  parish 
surveyor  except  that  of  levying  a  rate.    But  by  the  local  Act  the 
parish  of  Frant  is  no  longer  bound  as  a  parish  to  repair  the  roads 
within  the  district ;  for  the  purpose  of  repairing  them  the  parishioners 
have  become  strangers  to  the  roads.    This,  though  not  conclusive,  is 
a  strong  reason  for  saying  that  the  84th  and  following  sections  of  stat 
5  &  S  W.  4,  c.  50,  were  not  intended  to  apply  to  a  case  like  this.    The 
inhabitants. who  are  bound  to  repair  a  highway  are  best  able  to. form 
a  judgment  whether  it  should  be  stopped  up  or  diverted,  and  are  the 
proper  persons  to  determine  that  question ;  it  is  therefore  contrary  to 
the  spirit  of  The  Highway  Act  that  the  inhabitants  of  Frant,  who  are 
Bot  bound  t6  repair  this  highway,  should  have  anything  to  do  with 
the  diversion  of  it 

These  observations  will  assist  us  in  determining  what  is  the  mean- 
ing of  the  provisions  in  sect  118.  [His  lordship  read  it]  Mr.  Lush 
uljs  that  it  does  not  apply  to  take  away  the  power  ffiven  by  The 
Highway  *Act  unless  the  highway  has  been  already  diverted  r»-too 
under  powers  conferred  by  the  local  Act.  But  looking  at  the  <-  ^^^ 
Machinery  provided,  I  think  the  enactment  is  general,  and  that  when 
the  liability  to  repair  a  highway  and  the  control  over  it  is  taken  away 
from  the  parish,  and  transferred  to  other  persons,  we  ought  not  to 
^OQstrue  the  Act  so  that  the  inhabitants  of  the  parish  shall  be  tbo 
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persons  to  take  the  iaitiative,  and  detern^ioe  whether  4  road  shall  be 
stopped  up  or  diverted. 

Independently  of  the  general  effect  of  the  proviaiona  of  The  High- 
way Act,  Reg.  V.  Paynter,  18  Q.  B.  899  (E*  G.  L.  R.  vol.  66),  does  not 
apply.  The  question  in  that  case  was  as  to  tihe  liability  of  the  occq- 
.  piers  of  Putney  Bridge  to  pay  highway- rates,  which  it  was  argued 
^  that  they  were  liable  to  pay,  because  the  bridge  was  liable  to  poo^ 
rates :  on  the  other  hand,  it  was  argued  that  they  were  exempted  bv 
sect  118,  but  it  was  properly  pointed  out  by  Patteson,  J.,  that  seel 
118  does  not  apply  to  rateability.  The  question  was  not  whether  the 
bridge  was  liable  to  be  repaired  opt  of  the  highway -rate*  Quite  con- 
ourring  with  Uie  decision  in  that  case,  I  think  it  does  not  prevent  us 
from  adopting  the  construction  that  sect.  118  takes  this  footway  out 
of  the  operation  of  that  Act,  although  there  haq  been  the  serious 
omission  to  insert  in  the  Loci^l  Act  any  power  to  divert  a  highway* 
The  Legislature  may  think  fit  to  sqpply  tbi^t  oaaua  omissus;  but  this 
order  is  bad. 

Blackburn,  J. — I  am  of  the  same  opinion.  One  of  the  points  is 
whether  the  two  justices  who  gave  their  certificate  had  jurisdiction 
to  do  so.  Beg.  V.  The  Justices  of  Worcestershire,  8  S.  &  B.  477 
(E.  0.  L.  R.  vol.  77),  decides,  what  indeed  would  be  evident  without 
*1881  ^^^^^^7t  ^^^  there  is  no  jurisdiction  ^unless  the  surveyor 
^  has  been  properly  put  in  motion  in  the  manner  pointed  out  by 
The  Highway  Act.  That  brings  us  to  stat  5  &  6  W.  4,  c  50,  in 
order  to  see  who  are  the  proper  persons  to  put  the  surveyor  or  the 
justices  in  motion  for  the  diversion  cf  a  highway.  Sect.  84  sayi, 
that  if  any  person  is  desirous  of  stopping  upj  diverting,  or  turning  a 
highway,  he  is  to  ''  require  the  surveyor  to  give  notice  to  the  churchy 
wardens  to  assemble  the  inhabitants  in  vestry,  i^nd  to  submit  to  them 
the  wish  of  such  person ;  and  if  such  inhabitants  shall  agree  to  the 
proposal,  the  said  surveyor  shall  apply  to  the  justices."  it  is  notioe- 
able  that  the  words  in  that  section  are  very  general,  not  saying  what 
inhabitants  or  surveyor  are  intended;  but  when  we  look  to  the  inter* 
pretation  clause,  sect.  6,  and  to  the  clause  for  the  appointment  of  the 
surveyor,  sect.  6,  it  appears  that  the  meeting  of  inhabitants  coutribpt- 
ing  to  the  highway-rate  in  the  district  where  the  highway  is  are  to 
appoint  the  surveyor  for  that  district,  and  that  the  inhabitants  in 
vestry  assembled,  who,  by  sect.  84,  are  to  put  the  surveyor  or  j  ustiees 
in  motion,  are  the  inhabitants  of  that  district  who  are  liable  to  con- 
tribute to  the  expense  of  repairing  the  highway.  There  are  instances 
of  large  parishes  in  which  are  several  townships,  and  I  cannot  think 
that  the  Legislature  meant  to  give  the  power  of  assenting  to  the  stop* 
ping  up  or  diverting  highways  to  the  inhabitants  of  the  whole  parisn, 
out  to  the  inhabitants  of  the  district  in  which  the  highway  is. 

Then  it  is  plain  that  after  the  passing  of  The  Tunbridge  Wella 
Improvement  Act,  1846,  the  inhabitants  of  the  parish  of  Frant  at 
large  no  longer  had  the  control  of  the  highways  in  the  district;  the 
highways  in  that  portion  of  the  parish  are  no  longer  to  be  repaired 
*1341  ^  ^^^  inhabitants  of  the  parish,  but  by  the  ^Commissioners 
-I  for  the  improvement  of  Jlunbridge  Wells,  who  have  power  to 
make  a  rate  for  that  purpose  on  the  inhabitants  of  Tunbridge  WelL^ 
including  that  portion  of  the  parish  of  Frant,  but  exclusive  of  the 
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highwaj  parish ;  tberefore  "  the  inhabitants  in  vestry/'  referred  to  %n 
aect.  84,  would  be  the  inhabitants  of  the  district  of  Tunbridge  WelU 
assembled  in  quasi  vestry,  und  not  the  inhabitants  of  Frant,  who  havQ. 
no  longer  anything  to  do  with  the  repair  of  the  highway :  that  dis* 
poses  of  the  present  case. 

If  it  did  not,  the  ^aeation  would  arise  whether  sect  113  of  stat.  5 
4  6  W.  4,  c.  50,  appliea.  I  have  not  made  up  mj  mind  upon  thai 
question;  but  I  do  not  dissent  from  the  Iiord  Chief  Justice. 

Mellob,  J. — Looking  at  sect  113  of  stat  6  &  6  W.  4,  c.  60,  and 
fully  considering  the  ingenious  argument  of  Mr.  Ltish,  I  agree  with 
the  Lord  Chief  Justice  that  Beg.  v.  Paynter,  18  Q.  B,  899  (E,  C.  L.  B. 
Tol.  66),  has  no  applicability  to  this  case ;  there,  Putney  Bridge  being 
valuable  property,  the  question  was  whether  it  was  rateable  to  the  high- 
way-rate. The  effect  of  the  local  Act  in  the  present  case  is  to  provide 
fiat  all  the  roads  in  the  district  constituted  by  it  shall  be  placed  upder 
the  control  of  the  Commissioners  for  the  Improvement  of  Tunbridge! 
Wells,  and  therefore  the  general  powers  given  by  The  Highway  Act 
Bo  longer  apply  to  the  part  of  the  parish  within  th^t  district.  I  agre^ 
with  Mr.  Hurai  that  there  is  no  power  in  the  loc^]  Act  for  diverting 
roads^  but  large  powers  are  given  by  it;  and  looking  at  the  whole 
of  the  machinery  in  stat  6  &  6  W.  4,  c.  50,  for  the  management  of 
highwaySi  and  construing  sect  84  vyitb  sects.  5  and  6|  the  real  te^t  iei 
that  the  persons  who  are  liable  to  *the  highway-rate  are  the  r*;|OM 
persons  who  are  to  take  the  initiative.  Therefore  a  meeting  I* 
of  the  inhabitants  of  Frant  in  vestry  f^ssembled  did  not  confer  on 
the  justices  jurisdiclion  to  give  their  oerti|lcate. 

Judgment  for  the  appellt^nt 
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Birockial  AMsessmeai  Ad^  6^7  W,  4,c.  W.^Rmting  Oatworks.— Rating  W^ikr 

Company. 

1.  la  imttDf  the  worki  of  •  gtm  Ooaip«By  to  Ui*  lollof  of  tho  poor,  tbU  Coart  wiU  odboro  ftf 
Oe  fttedplM  laid  down  In  Koff.  «•  Tho  V««t  MiddloNz  Walorvovkc  Conpoaj,  1  S.  A  |B.  Ut^  M 
WiBf  io  MioftiUiMo  wUb  Xbo  PoroobUl  AmmmiopU  AoW  4  #  7  W.  4,  o.  9C,  aad  tbo  pioTioat  dooW 
fiMi^  vis.  vpoD  tn  oitlBMU  of  tbo  foot  wbieb  would  bo  fl?on  for  tboin  bj  »  bypoxbotical  lomv^ 
ifter  proper  deduelloiie,  erea  tboogb  socb  prinoiple  pej  not  be  tbeoretieally  rigb^  and  It  mof 
W  fneUeellj  ioipoatibla  to  appl j  It  laiif factonl j  to  that  kind  of  property. 

2.  It  Bay  bo  doabled  wbetbor  the  dietinetion  wbieb  bai  bora  taken,  between  dlreot  and 
Miieet  tonreen  of  proi^  at  applied  to  the  maine  npd  pipes  of  a  water  Company  running  throofk 
diiNent  porishot,  to  well  fonndod,  and  more  eipootolly  In  e^ee  nbero  the  maim  only  belong  Ip 
tkt  Cempoayr  and  not  the  lerrko  pipoi, 

1  The  proper  allowanoo  tp  be  made  for  ten#pt«'  pmfttft  w4  U>tfiett  on  etipitnl  ii  entirely  » 
f  liition  of  foet 

4  A  gni  Company,  Inooeporattd  by  Aet  of  Parlliwiegt,  pooeeeiod  property  liable  to  bo  rate4 
ti  Ibe  felief  of  the  poof  In  ft?e  dilerant  townphlpe,  of  wbleh  8.  was  one,  and  forming  part  of  fi 
Itrp  meaafoelnruig  town.  The  property  eoniUted  of  land  and  bnildings,  with  retorte  and 
iknaeai^  and  pipeo  attaehed,  a«ed  for  the  manvfoctaring  of  get,  of  buildingt  nied  at  ttora* 
boetti^  of  boUdlngt  need  at  oSloot,  and  of  lead  oeenptod  by  maint  and  pipet  for  eonveying  tb# 
|ti  le  the  Oompany't  oaetoinofe.  Of  tbete  diflera*^  k|ndt  of  propfrly  the  flrtt,  teeQnd,.aBd 
tkiid  vwe  aitaate  in  &  and  In  one  of  the  othof  towqtbiptt  but  the  meint  and  pipet  extended 
9mm^  8.  aod  part^r  i»to  oaob  of  tM  oitbtr  ^pwn/ibipi.  Tbo  maint  and  pippt  were  laid  portly 
b  Itid  beloBgiag  to  tba  Company,  and  partly,  la  pannaaee  of  the  prorlilont  of  the  Company's 
yii$mh$ti^  mitt*  914  ktf^wagf  la  and  tbpvl.^  |9W»  «f  &    Soaie  of  th«  maina  wtip 
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«Md  to  eoiiTay  the  gM  from  tho  worki  wbora  it  wm  manafaetiirod  and  ttond  to  the  loealidef 
where  it  wm  to  be  diitriboted,  a&d  the  rest  of  the  maina  and  pipes  were  und  for 
dittribtttlof  the  gas  throagh  the  ttreett  to  the  Company'f  eastomeri  in  the  towDihip 
of  8.,  and  in  the  other  townthipi.  The  former  of  these  two  dirisions,  if  it  were  thought 
expedient,  might  hare  been  laid  in  other  places.  It  was  in  faet  laid  in  the  placet 
which  the  Company  eonsidered  as  most  convenient :  the  other  dlTision  was  necessarily  laid  ia 
the  streets  and  places  where  the  customers  reeeired  and  used  the  gas.  The  gas  sold  by  the 
Company  was  paid  for  by  the  eastomera  at  rates  depending  on  the  quantity  used  by  the  cus- 
tomer. It  made  no  differenoe  to  the  customer  whether  the  gas  was  brought  to  him  from  a  longer 
or  shorter  distance.  In  rating  the  Company  to  the  relief  of  the  poor,  the  parish  officers  aseer* 
tuned  the  net  annual  rateable  ralue  of  the  whole  of  the  Company's  works  thus : — The  rateable 
Talue  of  the  whole  of  the  Company's  works  lying  in  all  the  townships  was  first  determined  by 
taking  from  the  Company's  printed  aoeounts  published  for  the  information  of  the  aharaholdcra 
for  the  year  immediately  preceding  the  making  of  the  rate,  the  sum  of  the  annual  gross  receipts 
tot  sale  of  gas,  and  of  the  residuary  products  from  the  materials  after  the  gas  had  been  made, 
and  for  the  hire  of  gas  meters  and  fittings,  and  work  done,  and  deducting  therefrom  the  gross 
txpenditure  for  the  same  year,  incurred  in  producing  such  receipts ;  and  the  sum  remaining  aAer 
that  deduction  was  taken  to  be  the  net  receipts  for  that  year.  From  these  net  receipts  the 
following  deductions  were  then  made :  first,  the  sum  for  tenant's  profits  and  interest  on  capital* 
being  at  the  rate  of  20  per  cent  on  the  capital  required  to  carry  on  the  business  of  the  gas 
works  during  the  year :  secondly,  a  sum  on  account  of  tenant's  rates  and  taxes,  and  the  annual 
aTorage  cost  of  th.e  repairs  and  renewal  and  insurance  of  the  buildings  of  the  stations  and  of 
plant,  as  necessary  to  maintain  them  in  a  state  to  insure  the  aboTo  receipts :  thirdly,  a  aum 
on  account  of  the  renewal  of  the  whole  of  the  mains ;  and,  after  the  aboTc  deductions  bad  been 
made  from  the  net  annuid  receipts,  the  sum  of  21,0722.  which  remained,  arising  from  receipts 
of  the  works  in  the  hands  of  the  Company,  was  taken  to  be  the  rent  for  which  the  same  works 
might  reasonably  be  expected  to  let  from  year  to  year,  and  the  true  estimate  of  the  net  annual 
falue  thereof.  From  this  was  then  deducted  a  sum  on  account  of  the  net  rateable  value  of  the 
stations,  works  and  buildings,  and  land  .wholly  lying  within  the  township  of  S.,  and  as  emi- 
^ibuting  indirectly  to  the  profits  rateable  only  to  the  poor  within  the  township  in  which  they 
lay.  The  remainder,  after  this  last  deduction,  was  distributed  among  the  several  townships* 
by  apportioning  to  each  of  them  so  much  as  represented  the  extent  of  the  mains  they  eontained* 
The  amount  thus  apportioned  to  the  township  of  8.  was  added  to  the  sum  for  the  rateable 
Talue  of  the  stations  and  land  lying  within  it,  and  the  total  of  these  two  sums  was  taken  to  be 
the  net  annual  value  of  the  hereditaments  belonging  to  the  Company  lying  within  and  rateable 
to  the  poor  of  the  township.  The  Company  contended :  That  the  parish  officers  should  hav* 
first  ascertained  the  quantity  of  land,  and  the  site  and  class  of  the  buildings  and  fixed  machi- 
imry,  at  each  of  the  stations  of  the  Company  in  the  township  of  8.,  and  the  class  of  station  of 
each  in  the  town  of  S. ;  and  then,  as  to  each  station  used  for  manufacturing,  they  should  hava 
Considered  it  as  land  and  buildings,  with  machinery  affixed,  employed  in  a  first  class  and 
lucrative  manufactory  in  the  town  of  8. ;  that  they  should  then  have  ascertained  whether  there 
irere,  and  if  any,  what  other  localities  than  the  one  in  question  available  for  such  a  station  for 
this  Company,  and  then  have  ascertained  the  actual  rental  of  other  stations  consisting  of  land 
and  buildings  and  machinery  employed  in  the  largest  manufactories  in  8. ;  that  then,  haying 
regard  to  the  quantity  of  space  occupied  by  the  station  in  question,  and  to  the  sise  and  claas 
9f  the  buildings  and  machinery,  and  to  the  possibility,  if  thought  expedient, -of  obtaining  a 
aompeting  locality,  and  to  the  fact  of  such  station  being  fit  for  and  used  as  the  manufacturing 
•tation  of  a  first  class  manufactory  in  such  a  manufacturing  town  as  8.,  they  should 
have  fixed  the  rental  of  the  itation  by  comparing  it  with  the  other  manufacturing 
itations,  and  the  actual  rental  paid  for  them;  and  should  then  have  made  ft^m  sack 
faatal  the  deductions  pointed  out  by  the  statute,  and  should  so  have  obtained  the  rateable 
Value  of  each  such  station.  That  ihey  should  have  followed  a  similar  course  as  to  each  station 
ased  as  for  storing  and  as  for  offices.  That  as  to  the  land  occupied  by  mains  and  pipes,  they 
%hould  have  divided  it  into  two  classes,  namely,  that  occupied  by  mains  and  pipes,  which  might,  if 
it  had  been  found  expedient,  have  been  laid  in  other  localities ;  and  that  occupied  by  mains  and 
pipes,  which  must  neeesssrily  be  laid  in  the  localities  in  which  they  were  actually  laid  t  as  to 
the  first,  they  should  have  ascertained  the  quantity  so  occupied,  and  whether  there  were  any 
other,  and  if  yes,  what  other  localities  available  in  which  the  Company  might  have  placed 
them  if  they  had  thought  fit,  and  then  have  asoertained  the  actual  rental  obtained  for  land  ia 
'such  localities  in  8.  when  used  and  paid  for,  without  buildings,  but  for  manufacturing  pur- 
poses, and  when  used  and  paid  for,  with  machinery  attached,  but  without  substantial  bnildiag^ 
and  used  and  paid  for  as  building  or  otherwise  improved  land,  and  then,  having  regard  to  the 
quantity  of  land  so  occupied  by  the  Company,  and  to  the  different  situatloas  of  such  laad  la 
'such  a  town  as  B.,  and  to  the  fact  that  the  occupation  by  mains  and  pipes  is  not  a  surfoce  oesa 
Vuiofi,  bat  oat  whiph  leaver  the  lurfaoe  available  aad  rateable^  either  iatha  haads  af  Um  Ca«- 


4  BEST  Is  ^Ml¥H.    Q.  B.  I8f 

fnj,  or  Ib  Hi*  handiof  ot1i«r  oeevpten,  Xh^  Attmld  bftv«  flMd  the  rental  af  wmh  Un4  hj^ 
fompwins  it  with  th«  nntsk  iMtiMlly  paid  for  tha  oCbit  taadfl^  aftd  *hoiild  then  hxrt  madi 
ikb  Matatabla  ^adaetioni,  and  lo  have  obtained  thte  aanaal  ralae.  And  at  to  the  other  olaM 
of  lead  eeeapied  by  maiae  and  pipesy  tiiey  ehould  hare  proceeded  by  a  limilar  method,  only 
•Uowing  an  taereased  rental  for  the  consideration  that  the  Company  matt  necesiarily  obtain 
ihi  parUealar  loeality,  and  might  tbeiefol«  be  foToed  by  the  owner  of  the  land  to  pay  an  in^- 
trcaied  tent  for  11.    Held, 

1.  That  the  mode  adopted  by  the  pariah  oAeers  was  in  part  eontraty  to  the  Paroehial  AaieM^ 
iMBli  Aet,  6  4  7  W.  4,  e.  88. 

1  That  the  mode  contended  for  by  the  Company  waa  not  correct. 

3.  That  the  method  which  ihonld  be  adopted  Waa  to  apply  the  pHnciplet  explained  In  th# 
jBdcmentef  tixli  Cevrt  in  &ef . «.  The  lllddlefek  Watamirotks  Oempaliy,  1  B.  *  B.  716  (B.  a 

k  ft.  VOL  my. 

Toe  following  special  case  was  stated  jfot  tlid  opinion  of  this  Coat% 
Bnder  stat.  11  &  12  Vict.  c.  45,  8. 11. 

l^be  appellants  are  a  gas  Ck>mpany,  incorpbftfted  by  an  Act  of  Par* 
liament  (18  Vict  c.  xiv.X  and  which  Act  may  be  referred  to  by  eithet 
party  as  a  part  of  this  case. 

The  pn^rty  in  respect  of  "which  tlie  apbellantd  are  liable  to  b^ 
rated  to  the  relief  of  the  poor  lies  in  five  different  townships,  of  which 
the  respondent  township  is  one,  und  forming  part  of  the  manufacturing 
town  of  Sheffield  in  which  there  are  other  large  manufacturing  worka 
The  appellants^  property  oonsists  of  land  and  buildings  with  retorts 
aod  furnaces  and  pipes  attached,  used  for  the  *maKing  or  p-ioa 
manufacturing  of  gas,  of  buildings  used  as  storehouses,  of  ^ 
buildings  used  as  offices,  and  of  land  <>ocupied  by  mains  and  pipes  for 
conveying  the  gas  to  the  Company's  customers.  Of  these  different 
kinds  of  property,  the  first,  second,  and  third  are  situate  in  th^ 
res{)ondent  and  in  one  of  the  other  townships,  but  the  mains  and  pipes 
extend  through  the  respondent  and  partly  into  each  of  the  other  four 
townships.  The  mains  and  pipes  are  laid  partly  in  land  belonging  to 
the  Company,  and  partly,  in  pursuance  of  the  provisions  of  the  Com- 
pany's Act  of  Parliament,  under  the  streets  and  highways  in  and  about 
the  town  of  Sheffield.  Some  of  the  mains  are  used  to  convey  the  gaft 
from  the  works  where  it  is  manufactured  and  stored  to  the  streets  and 
localities  where  it  is  to  be  distributed,  and  the  re^  of  the  mains  and 
pipes  are  used  for  distributing  the  gas  through  the  streets  to  the  Com- 
pany's customers  in  the  township  of  Sheffield  and  in  the  other  foor 
townships.  The  former  of  these  two  divisions,  if  it  were  thought 
expedient,  might  be  laid  in  other  places.  It  id  in  fact  laid  in  th^ 
.places  which  the  Company  have  considered  as  most  convenient;  the 
other  division  is  necessarily  laid  in  the  streets  and  places  where  the 
customers  receive  and  use  the  gas.  The  superficial  area  of  the  land 
occupied  by  mains  and  pipes  whicli  might  be  in  other  places,  as  abovft 
mentioned,  is  997  yards:  the  superficial  area  of  the  land  occupied  by 
mains  and  pipes  which  must  necessarily  be  in  the  streets  and  places 
where  the  customers  receive  and  use  the  gas  id  16,000  yards.  The 
cnhical  contents  of  the  same  divisions  of  land  respectively  are  149 
jards  and  2390  yards. 

By  means  of  these  several  kinds  of  property  the  Company  carry  on 
t  large  business  in  the  manufacture  *and  sale  of  gas,  and  also  r^-ioo 
in  the  sale  and  repair  of  gas-fittings,  and  earn  profits  in-  all  the  '•  ^ 
^foresaid  five  townships.    The  gas  sold  by  the  Company  is  paid  for 
by  the  customers  at  rates  depending  on  the  quantity  used  by  the 
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OQstomer.    It  makes  no  difference  to  the  customer  whether  the  gas  is 
brought  to  him  from  a  longer  or  a  shorter  distance. 

The  respondents  have  ascertained  the  net  annual  rateable  value  of 
the  appellants'  property  in  their  township  by  the  following  process . 
The  rateable  value  of  the  whole  of  the  appellants*  works  lying  in  all 
the  above  five  townships  through  which  they  are  dispersed  was  first 
determined  by  taking  from  the  Company's  printed  accounts  published 
for  the  information  of  the  shareholders  for  the  year  ending  June  80th, 
1859,  being  the  last  published  accounts  immediately  preceding  the 
making  of  the  rate  appealed  against^  the  sum  of  the  annual  gross 
receipts  for  sale  of  gas  and  of  the  residuary  products  from  the  mate* 
rials  after  the  gas  has  been  made,  and  for  the  hire  of  gas  meters  and 
fittings,  and  work  done  and  deducting  therefrom  the  gross  expendi- 
ture for  the  same  year,  incurred  in  producing  such  receipts ;  and  the 
sum  of  26;716{.  remaining  after  that  deduction  was  taken  to  be  the 
net  receipts  for  that  year.  From  these  net  receipts  the  following 
deductions  were  then  made,  namelv;  first,  the  sum  of  80642.  for 
tenant's  profits  and  interest  on  capital,  being  at  the  rate  of  20  per  cent 
on  the  sum  of  15,3222.,  the  capital  required  to  carry  on  the  ousiness 
of  the  gasworks  during  the  same  year ;  secondly,  the  sum  of  2080iL 
on  account  of  tenant's  rates  and  taxes,  and  the  annual  average  cost  of 
the  repairs,  and  renewal  and  insurance  of  the  buildings  of  the  stations, 
and  of  plant,  as  necessary  to  maintain  them  in  a  state  to  insure  the 
*1401  ^^^^®  receipts ;  thirdly,  *the  sum  of  6001.  on  account  of  the 
^  renewal  of  the  whole  of  the  mains :  and  after  the  above  deduc- 
tions had  been  made  from  the  net  annual  receipts,  there  remained  the 
sum  of  21,072Z.  arising  from  receipts  of  the  works  in  the  hands  of  the 
Company,  which  was  taken  to  be  the  rent  for  which  the  same  works 
might  reasonably  be  expected  to  let  from  year  to  year,  and  the  true 
estimate  of  the  net  annual  value  thereof.  From  this  net  annual  value 
was  then  deducted  the  sum  of  424621  on  account  of  the  net  rateable 
value  of  the  stations,  works,  and  buildings,  and  land  wholly  lying 
within  the  respondent  township,  and  as  contributing  indirectly  to  the 

f profits  rateable  only  to  the  poor  within  the  township  in  which  they 
ie.  The  remainder  after  this  last  deduction  was  distributed  among 
the  several  townships  into  which  the  mains  extended,  by  apportioning 
to  each  of  them  so  much  as  represented  the  extent  of  the  mains  they 
contained.  The  sum  of  4167/.  58.,  being  the  amount  thus  apportioned 
to  the  respondent  township,  was  added  to  the  above  sum  of  4246?.  for 
the  rateable  value  of  the  stations  and  land  lying  within  it,  and  the 
total  of  these  two  sums  was  taken  to  be  the  net  annual  value  of  the 
several  hereditaments  belonging  to  the  appellants  lying  within  and 
rateable  to  the  poor  of  the  respondent  township. 

The  appellants  contend  that  this  method  of  arriving  at  the  net  rate- 
able value  of  their  rateable  property  in  the  respondent  township  is 
contrary  to  law,  and  the  principle  of  The  Parochial  Assessments  Act, 
and  that  that  statute  should  oe  applied^  and  the  net  rateable  value 
ascertained  by  the  following  method.  They  contend  that  the  respond- 
ents should  have  first  ascertained  the  quantity  of  land,  and  the  size 
and  class  of  the  buildings  and  fixed  machinery,  if  any,  at  each  of 
iftiAii  *^^^  different  stations  of  the  Company  in  the  respondent  town- 
J  ahipi  and  the  class  of  station  of  each  in  the  town  of  Sheffield ; 
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and  then,  as  to  each  station  used  for  manufacturing,  they  should  have 
considered  it  as  land  and  buildings  with  machinery  affixed  employed 
in  a  first  class  and  lucrative  manufactory  in  the  populous  manufac- 
turing town  of  Sheffield;   that  they  should  then  have  ascertained 
whether  there  were,  and  if  any  what  other,  localities  than  the  one  in 
question  available  for  such  a  station  for  this  Company;  that  they 
should  then  have  ascertained  the  actual  rental  of  other  stations  con- 
sisting of  land  and  buildings  and  machinery  employed  in  the  largest 
manu&ctories  in  Sheffield;  that  thei),  having  regard  to  the  quantity 
of  space  occupied  by  the  station  in  question,  and  to  the  size  and  class 
of  the  buildings  and  machinery,  and  to  the  possibility,  if  thought 
expedient,  of  obtaining  a  competing  locality,  and  to  the  fact  of  such 
station  being  fit  for  and  used  as  the  manufacturing  station  of  a  first- 
class  manufactory  in  such  a  manufacturing  town  as  Sheffield,  th.e 
respondents  should  have  fixed  the  rental  of  the  station  in  question  by 
comparing  it  with  the  other  manufacturing  stations  above  mentioned, 
and  the  actual  rental  paid  for  them,  and  the  respondents  should  then 
have  made  from  such  rental  the  deductions  pointed  out  by  the  statute, 
and  should  so  have  obtained  the  rateable  value  of  each  such  station. 
That  the  respondents  should  have  followed  a  similar  course  as  to  eao|i 
station  used,  as  for  storing,  and  as  for  offices,  by  comparing  them 
respectively  in  a  similar  manner  with  the  storehouses  ana  offices  used 
in  the  large  manufacturing  businesses  in  Sheffield.    That  as  to  the 
knd  occupied  by  mains  and  pipes,  the  ^respondents  should  ri^-tAo 
have  diviaed  it  into  two  classes,  namely,  that  occupied  by  ^ 
mains  and  pipes,  which  might,  if  it  had  been  found  expedient,  have 
been  laid  m  other  localities,  and  that  occupied  by  mains  and  pipes 
which  must  necessarily  be  laid  in  the  localities  in  which  they  ace 
actually  laid;  as  to  the  first,  the  respondents  should  have  ascertained 
the  quantity  so  occupied,  and  whether  there  were  any  other,  and  if 
jes  what  other,  localities  available  in  which  the  Company  might  have 
placed  them  if  they  had  thought  fit,  and  then  they  should  have  ascer- 
tained the  actual  rental  obtained  for  land  in  such  localities  in  Sheffield^ 
when  used  and  paid  for  without  buildings  but  for  manufacturing  pur- 
poses, and  when  used  and  paid  for  with  machinery  attached  but  without 
suhstantial  buildings,  ana  used  and  paid  for  as  building  or  otherwise 
improved  land ;  and  then  having  regard  to  the  quantity  of  land  so 
occupied  by  the  Company,  and  to  the  diffi^rent  situations  of  such  land 
in  such  a  town  as  Sheffield,  and  to  the  fact  that  the  occupation  by 
mains  and  pipes  is  not  a  surface  occupation,  but  one  which  leaves  the 
surflEuse  available  and  rateable,  either  in  the  hands  of  the  Company  ^f 
it  be  in  their  occupation,  or  in  the  hands  of  other  occupiers  if  it  be 
occupied  by  others,  the  respondents  should  have  fixed  the  rental  of 
BQcb  land  by  comparing  it  with  the  rentals  actually  paid  for  the  oth^r 
lands  above  mentioned,  and  should  then  have  made  the  statutable 
deductions,  and  so  have  obtained  the  annual  value.    And  as  to  tl;e 
other  class  of  land  occupied  by  mains  and  pipes,  the  respondents 
should  have  proceeded    by  a  similar  method,   only  allowing  an 
increased  rental  for  the  consideration  that  the  Company  must  necos* 
sarily  obtain  the  particular  locality,  and  might  ''^ therefore  be  r^ti^o 
fioroed  by  the  owner  of  the  land  to  pay  an  increased  rent  for  it.  ^ 
And  the  appellants  contend  that,  ilf  such  method  had  been  followed| 
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the  rateable  value  of  their  property  iti  the  township  upon  which  thejr 
had  been  rated  Would  have  been  shown  lo  be  much  less  than  ft 
appears  to  be  when  ascertained  by  the  erroneous  method  followed  by 
the  respondents. 

If  this  Court  shall  be  of  opinion  that  the  method  above  applied  by 
the  respondents  of  fixing  the  net  annual  value  of  the  appellants^  rate- 
able property  in  the  respondent  township  is  not  according  to  Tlie 
Parochial  Assessments  Act,  and  is  contk'ary  to  law,  then  the  Court  is 
tespectf ally  prayed  so  to  declare. 

If  the  Court  shall  be  of  opinion  that  the  appellants'  method  is  cor- 
rect, and  ought  to  have  been  applied,  then  the  Court  is  respectfully 
prayed  so  to  declare. 

If  the  Court  shall  be  of  opinion  that  neither  of  \h^  methods  abovfe 
stated  is  correct  according  to  law,  then  the  Court  is  prayed  to  declare 
what  is  the  right  method  according  to  law,  by  Which  the  net  annual 
Value  of  the  appellants'  rateable  property  in  the  respo^d^nt  township 
should  be  ascertained. 

And  the  parties  agree  that,  when  the  right  principle  of  ascertaining 
the  net  annual  value  is  pronounced  by  the  Court,  the  rate  and  all 
questions  arising  thereon  shall  be  referred,  &c.,  to  determine  according 
to  such  principle  what  is  the  amount  of  the  net  annual  value  of  the 
rateable  property  of  the  appellants  in  the  respondent  township,  and  to 
determine  at  what  amount  that  annual  value  should  stand  in  the  rate 
;ap]>ealed  against. 

This  case  was  argued  in  Easter  Term,  1861,  May  1st,  before  Cock- 
*1441  ^^"^»  ^"  ^'*  Crompton,  Hill,  and  *Blackbum,  Js.    Hill,  J., 
-'  resigned  his  office  as  Judge  of  this  Court(a)  before  judgment 
was  given. 

Mduk,  for  the  respondents. 

Brett  {West  with  him),  for  the  appellants. 

The  arguments  appear  in  the  judgment  of  the  Cotrt.  The  follow- 
ing cases  were  citea.  Bex  t;.  The  Birmingham  Gas  Light  and  Coke 
*  Company,  1  B.  &  C.  506  (fi.  C.  L.  R.  vol.  8);  Reg.  v.  The  Cambridge 
Gas  Light  Company,  8  A.  &  E.  78  (E.  C.  L.  R.  vol.  85);  Reg.  w.  The 
Overseers  of  Mile  End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59); 
The  Chelsea  Waterworks  v.  Bowleyv  17  Q.  B.  868  (E.  C.  L.  R.  vol. 
79) ;  Reg.  v.  The  West  Middlesex  Waterworks  Company,  1  E.  &  E. 
716  (E.  C.  L.  R.  vol.  102).  Cur.  adv.  vuU. 

The  judgment  of  the  Court  Was  now  delivered  by 

Blacxb(7R19',  J. — In  this  case  the  Sessions  stat^  the  mode  adopted 

by  the  parish  officers  of  the  respondent  township  to  ascertain  the  net 

.  annual  value  of  that  portion  of  the  rateable  property  of  the  appellanta 

which  lay  within  the  respondent  township,  and  the  mode  which  the 

appellants  contended  ought  to  have  been  ado()ted,  and  then  ask  three 

questions:  First,  Whether  the  method  adopted  by  the  r^ondents  is 

contrary  to  The  Parochial  Assessments  Act,  8  fc  7   W.  4,  c.  &6. 

Second,  Whether,  if  this  be  so,  the  iniethod  proposed  by  the  appellants 

18  correct,  and  ought  to  have  been  applied.    Third,  In  the  event  of 

this  Court  being  of  opinion  that  neither  mode  is  Correct,  then  wbat 

,  jitl  461  *^  ^^^  ^S^^  method  according  to  law  by  which  the  net  annual 

-'  value  of  the  appellants'  rateiaole  property  in  the  respondent 

«  (a)  Bm  toL  1,  p.  8M.  -         ' 
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township  should  be  ascertained  ?  These  questions  being  anawered, 
the  rate  was  to  be  referrecl  to  an  arbitrator  to  apply  the  principle  thus 
laid  down  by  us. 

The  case  came  on  for  argument  some  time  since,  when  the  latest 
decisions  on  this  subject  in  the  cases  of  Beg.  v.  The  Overseers  of  Mile 
End  Old  Town,  10  Q.  B.  208  (E.  C.  L,  R.  vol.  59).  and  Reg.  v.  The 
West  Middlesex  Waterworks  Company,  1  E.  &  |;.  716  (E.  0.  L.  R. 
Yol.  102\  were  brought  to  our  notice. 

We  so  fully  concurred  with  what  was  observed  by  Wightman,  J., 
in  the  latter  case,  p.  728,  that  "  There  appears  to  me,  however,  so 
much  difficulty  in  satisfactorily  applying  the  parochial  principle  of 
rating  by  estimating  the  rent  which  a  tenant  would  give  for  the 
subject-matter  in  such  a  case  as  the  present^  as  practically  to.  amount, 
nearly  if  not  entirely,  to  sm  impassibility  of  doing  so  satisfactorily. 
I  may  also  add  that  I  am  not(a)  quite  satisfied  that  the  distinction 
which  has  been  taken  between  direct  and  indirect  sources  of  profit,  as 
applied  to  the  mains  and  pipes  of  a  wateip  Company  running  through 
different  parishes,  is  well  founded,  and  more  especially  in  cases  where 
the  mains  only  belong  to  the  Company,  and  not  the  service  pipes," — 
indeed,  the  whole  subject-matter  appears  to  be  involved  in  so  much 
dilBcalty  and  uncertainty,  that  we  have  taken  much  time  in  consider- 
ing whether,  notwithstanding  these  decisions,  we  could  not  place  the^ 
rules  as  to  the  rating  of  these  Companies  on  more  intelligible  and 
satisfactory  ^principles,  and  which  shonld  be  capable  of  uni-  r^-tAa 
form  application.  We  have  not,  however,  succeeded  in  laying  ^ 
4own  a  rule  which  would  be  consistent  wi^h  the  existing  legislation 
and  decisions  on  thi:^  subject,  ^nd  would  i^t  the  sanie  tinie  be  capable 
of  being  satisfactorily  worked;  and  we  are  strongly  impressed  with  the 
importance  of  not  unsettling  the  law  ^s  established  by  past  decisions, 
where  we  cannot  l^y  dowi^^  a  rule  whiph  is  not  open  to  exception.  On 
the  whole,  therefore,  we  feel  that  our  only  course,  until  the  Legislature 
shall  think  fit  to  interfere,  is  to  (^dher^  to  the  case  of  Re^.  v.  The 
West  Middlesex  Waterworks  Company,  1  ?;.  &  E.  716  (E,  O,  L.  R.  vol. 
102);  and,  in  answering  the  questions  put  in  this  case,  to  confine  our- 
selves to  inquiring  whether  the  pjrincipiesi  laid  down  in  that  case  have 
been  properly  applied  in  the  present 

The  respondents  in  the  present  case  have  begun  by  endeavouring 
in  the  moae  stated  to,  ascertain  the  rent  for  which  the  whole  rateable 
property  of  the  Company  might  be  expected  to  let.  This  sum  they 
estimate  at  21>072^  They  theu  deduct  from  that  amount  the  net  rate- 
able value  of  the  stationSj,  works,  &c.,  contributing  indirectly  to  the 
profits,  which  they  value  at  4246Z.^  and  the  residue  they  treat  as  the 
net  rateable  value  of  the  residue  of  the  appellants'  rateable  property, 
consisting  of  the  mains  and  pipes,  which  mains  and  pipes  lie  in  five 
different  townships.  Then,  assup;iing  that  they  have  thus  obtained 
the  correct  rateable  value  pf  the  resi4ue,  they  proceed  to  apportion  it 
amongst  the  five  townships  in  proportion  to  t$e  extent  of  the  main^ 
Md  pipes  situated  in  each. 

The  appellants  object  both  to  the,  mode  by  which  the  respondents 

{a)  la  the  refiort  t|i«  word  ''not*'  WM  omitted  throogh  •  mlitake,  wbieb  wiU  be  foaod  oov- 
"MM  k  EUii  A  KUU,  YoL  3. 
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*14.71  ^*^®  arrived  at  the  net  rateable  valae  of  the  *entire  subject 
-I  which  they  apportion  amongst  these  townships,  and  to  the 
mode  in  which  it  is  apportioned. 

As  to  the  first  point,  namely  the  mode  in  which  the  respondents 
have  arrived  at  the  valae  of  the  entire  subject,  it  seems  to  us  that  if 
the  proper  allowance  for  expenses  and  for  tenants'  profits  and  interest 
on  capital  has  been  made,  and  the  proper  value  is  put  upon  the  stations, 
works,  and  buildings,  &c.,  a  proper  mode  has  been  adopted  for  obtain- 
ing the  rateable  value  of  the  remaining  property,  for  we  think  that 
what  is  left  after  these  allowances  is  the  rent  which  the  hypothetical 
tenant  (to  adopt  the  phrase  used  in  Beg.  v.  The  West  Middlesex 
Waterworks  Company,  1  B.  &  E.  716  (E.  0.  L.  R.  vol.  102),  would 
give  for  the  rest  of  the  apparatus. 

We  must  observe,  however,  that  we  have  no  information  before  os 
as  to  the  mode  in  which  the  respondents  have  arrived  at  the  amounts 
which  they  allow. 

The  proper  allowance  to  be  made  for  tenant^s  profits  and  interest 
on  capital  is  entirely  a  question  of  fact,  and  in  making  future  rates,  or 
if  the  present  rate  is  sent  to  an  arbitrator,  it  must  be  ascertained  as  a 
fact.  The  principle  on  which  the  stations,  works,  buildings,  &c.,  are 
to  be  valued,  as  laid  down  in  Reg.  v.  The  Overseers  of  Mile  End  Old 
Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59).  and  Reg.  v.  The  West  Mid- 
dlesex  Waterworks  Company,  1  E.  &  E.  716  (E.  C.  L.  R.  vol.  102),  is, 
that  they  are  to  be  valued  as  fixed  property,  deriving  some  additional 
value  from  their  capabity  of  being  used  as  part  of  the  gasworks,  a 
rule  which  in  practice  it  is  found  not  difficult  to  apply,  though  it  is 
not  theoretically  very  definite.  We  mention  this  because,  if  we  under- 
stand the  appellants  correctly,  they  contend  for  a  difierent  principle. 
.  But  on  the  remaining  point,  namely,  the  mode  in  which  the  entire 
*1481  B^^JG^^'"'^^^^^^  13  ^^  ^  apportioned  ^amongst  the  difierent 
-'  townships,  we  think  the  mode  adopted  by  the  respondents  is 
not  correct.  It  is  very  true  that  the  mode  they  propose  of  dividing 
according  to  the  extent  of  the  portion  in  each  township,  has  the  great 
advantage  of  simplicity,  and  when  applied  to  such  a  homogeneous 
subject  as  the  present,  it  probably  brings  out  a  result  not  far  from  the 
true  one.  It  is  worth  noticing  that  the  Legislature  have  adopted  it  as 
the  rule  in  The  Valuation  of  Lands  (Scotland)  Act  (17  k  18  Vict,  a 
91),  and  may  possibly  hereafter  adopt  it  in  this  country ;  but  we  can- 
not say  that  it  is  the  rule  given  by  The  Panochial  Assessments  Act, 
6  &  7  W.  4,  c.  06.  The  subject-matter,  which  the  respondents  have 
apportioned  amongst  the  five  townships,  consists  of  mains  and  pipes, 
part  of  which  according  to  Reg.  t».  The  West  Middlesex  Waterworks 
Company,  1  E.  &  E.  716  (E.  C.  L.  R.  vol.  102),  must  be  considered  as 
directly,  and  part  as  only  indirectly,  contributing  to  the  profits,  yet 
the  respondents  have  madfe  no  distinction  between  them. 

We  think  th&t  we  must  refer  to  the  judgment  in  the  case  of  Reg.  9. 
The  West  Middlesex  Waterworks  Company,  as  giving  the  last  expo- 
sition of  The  Parochial  Assessments  Act,  6  &  7  W.  4,  c.  96,  to  which 
as  already  said  we  must  adhere,  and  require  these  parties  to  apply  the 
rule  as  there  laid  down  as  well  as  they  practically  can.  If  this  is 
found  not  practically  possible,  as  it  seems  not  strictly  theoretically 
right,  application  must  be  made  to  the  Legislature  to  interfere  and 
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reliere  the  parish  officers  and  justices  from  the  obligation  to  apply 
The  Parochial  Assessments  Act  to  such  eases  as  this,  which  we  agree 
with  my  brother  Wightman  in  thinking  practically  impossible  to  do 
satisfactorily. 

We  therefore  answer  the  questions  by  saying,  First,  that  the  mode 
adopted  by  the  respondents  is  in  part  ^contrary  to  The  Faro-  r*-i  jg 
ehial  Assessments  Act,  6  &  7  W.  4,  c.  96.  Secondly,  that  the  ^ 
appellants'  mode  is  not  correct,  and  ought  not  to  have  been  adopted. 
And,  lastly,  that  the  method  which  must  be  adopted  is  to  apply  tha 
principles  explained  in  the  judgment  of  this  Court  in  Beg.  v..  The 
West  Middlesex  Waterworks  Company. 

Judgment  accordingly. 


In  re  WILLIAMS  v.  6R0UC0TT  and  Another.    June  5. 

Mine-owner, — Surface-ctcner. — Fencing  shaji, — Action* 

A  ptffsoB  entitled  to  the  minenli  nnder  the  land  of  another,  with  lieenie  to  meke  ft  mine- 
ibaft  opening  into  it,  i«,  in  the  tbienee  of  an j  •tipnlaUon  to  the  contrary,  nnder  a  legal  obUgft* 
tion  to  the  owner  of  the  rarfaee  aoii  to  fenoe  the  ibaft  lo  aa  to  prerent  ita  being  a  aonree  of 
4angtr  to  hia  eattle  whieh  may  be  npon  It/  and  ia  liable  to  an  action  for  iijary  aeeruing  to 
thofo  eattle  for  want  of  rach  fenoiag. 

Case  on  appeal  from  the  County  Court  of  Flintshire,  holden  at  St. 
Asaph,  to  recover  the  sam  of  60^  damages,  sustained  by  the  plaintiff^ 
for  that,  on  the  23d  October,  1861,  a  cart  mare  of  the  plaintiff  fell 
into  a  mine-shaft  of  the  defendants,  in  a  certain  ^eld  on  Isglan  Farm, 
in  the  parish  of  Cwm,  in  the  county  of  Flint,  in  the  occupation  of  the 
plaintiff,  and  was  killed,  and  which  mine-shaft  had  been  improperly 
and  negligently  fenced  off  from  that  field.  ' 

The  case  was  tried  before  the  deputy  Judge  of  that  Court  and  a 
jory. 

The  plaintiff  in  his  evidence  stated  that  the  defendants  worked  the 
minerals  under  the  Isglan  Farm.  About  three  years  before  the  com- 
meocement  of  the  action  a  mine,  pit,  or  shaft  had  been  constructed  by 
tbem  in  Yr  Acre,  a  field  which  was  part  of  that  fiirm.  About 
*a  year  after  its  construction  the  mouth  of  the  shaft  had  been  r^isQ 
QhaeA  by  the  defendants  in  the  following  manner: — Branches  ^ 
of  trees  were  placed  across  the  shaft,  and  either  a  mound  of  stones 
forming  a  solid  arch  without  mortar,  or  a  hollow  arch  of  stone  with^ 
oat  mortar  was  built  upon  or  over  the  mouth  of  the  shaft.  At  the 
time  when  the  shaft  was  thus  covered  over,  the  defendants'  agent 
stated  that  he  did  not  know  when  he  should  receive  notice  from  the. 
defendants  to  reopen  the  ^haft. 

Prior  to  the  28d  October,  1861  (the  day  in  question),  the  shaft  had 
been  so  dealt  with  that  on  that  day  the  only  fence  over  it  was  tha 
l>ranches  over  the  mouth  with  some  stones  lying  upon  them.  Evi- 
dence was  given  for  the  plaintiff  that  this  alteration  in  the  fence  of 
the  shaft  had  been  caused  by  the  defendants'  workmen,  who  were 
stated  to  have  come  in  the  course  of  the  summer  of  1861  with  horses 
and  carts  to  the  shaft  and  to  have  removed  the  windlass  posts  there- 
from, and  in  the  course  of  so  doing  to  have  pulled  down  the  arch  of  stone 


m  In  Bi  WILLIAMS  v.  eSOUGOTT.    T.  T.  1868. 

^g^nally  placed  oyer  the  raouth  of  thi»  shaft.  There  was  ao  positiye 
t^idenee  toat  Ihe  defendaala  had  directed  or  sanctioBed  the  remoTsl 
6f  the  windlass  posts.  The  plaintiff  in  his  evidence  stated  that  prior 
to  the  removal  of  the  windlass  posts  from  the  shaft  the  defendants' 
ageni  gave  him  permissioa  to  remove  stones  from  the  shafts  on  the 

Jisglaa  Farm  for  his  own  purposes,  and  that  such  stones  were  removed 
rom  the  sides  of  the  shart  in  Yr  Acre  Field  before  the  lime  of  the 
vemoval  of  the  poets.  There  were  two  shafts  on  the  far^ni,  but  only 
•se  in  Yr  Acre  Field. 

The  mare,  the  sobject  of  the  action,  had,  with  other  horses  of  the 
plaintiff,  been  turned  into  Yr  Acre  Field  to  graze  on  the  evenins  of 
*  the  23d  October,  1861,  and  on  the  ensuing  morning  was  found  dead 
*1511  ^^  ^^^  bottom  *of  the  shaft  in  that  field.    She  appeared  to  have 
-I   fallen  through  the  timber  placed  on  the  mouth  of  the  shaft. 
It  did  not  appear  whether  the  commencement  of  the  occupation  of 
the  Isglan  Farm  bj  the  plaintiff  was  prior  or  subsequent  to  the  com- 
mencement of  the  possession  of  the  minerals  Under  the  fiirm  by  the 
defendants. 

The  jury  found  specially : — 

1.  That  the  pit  was  not  in  the  first  instance  properly  and  effectuaHy 
covered  as  a  protection  against  horses. 

2.  That  the  defendants  did,  by  aots  of  theirs^  cause  alterations  in 
the  security  of  the  pit  so  as  to  render  it  unsafe  as  against  horses. 

.    8i  That  there  was  bo  neglect  on  the  part  of  the  plaintiff  on  the 

avening  of  the  2Sd  October,  1861,  in  turning  out  his  horses  without 

leeing  that  the  pit  was  secure  as  ami&st  horses. 

.   4.  That  the  plaintiff  himself  did  not  affect  the  condition  of  the  pit 

by  removing  stones  from  its  mouth. 

.  6.  That  the  defendanta  were  in  possession  of  the  shaft  at  the  time 

of  the  accident  to  the  mare. 

6.  That  the  plaintiff  waa  in  possession  of  Yr  Acre  Field  at  the  time 
of  the  accident. 

•  7.  That  there  was  no  evidence  of  the  atones  having  been  removed 
from  the  pit  at  all  by  parties  other  thim  the  plaintiff  and  the  de? 
fendants. 

Thereupon,  by  direction  of  the  deputy  Judge,  the  jury  found  their 
verdict  for  the  plaintiff,  and  assessed  the  damages  at  402. 

On  this  verdict  judgment  was  given  in  the  Oounty  Court  for  the 
plaintiff:  several  questions  being  reserved  for  the  opinion  of  this 
Oourt,  and  amons;  them  the  following. 

"  Does  the  point  of  law  raised  xor  the  defendants  that,  '  in  the 
absence  of  stipulation,  the  owner  of  minerals  who  has  easements  over 
*1521  ^^^  surface  is  not  bound  to  *fence  or  protect  disused  shafts  for 
^  the  benefit  of  surface  tenants,  and  certainly  not  to  maintain  or 
yepair  such  fences^'  afford  any  ground  for  disturbing  the  verdict  in 
this  action?" 

Jflntyre  {J.  Z  WilUanu  with  him),  for  the  defendants. — The  judg' 
nent  of  the  County  Court  was  erroneous.  Unless  by  special  stipula- 
tion, the  person  who  has  a  right  to  sink  a  inine-shaft  is  under  no  duty 
to  fence  it  as  against  the  person  to  whom  the  surface  land  belooga. 
He  who  has  a  right  to  dig  a  pond  or  well  in  the  field  of  another  must 
.be  taken  to  haYQ  a  right  to  use  the  land  for  that  purpose  as  if  it  were 


4  BEST  ft  SltlTH.    Q.  B.  193.: 

bb  own ;  and  those  who  are  in  the  oceqpatiou  of  lancl  are  not  bound 
to  fenoe  holes  in  it  against  anybody.  [Blackburn,  J, — He  wha 
makes  or  maintains  what  is  dangerous  ought  to  take  reasonable  pre- 
caution to  prevent  mischief  from  it :  the  general  rule  being  that  a  mai|. 
should  so  use  his  own  as  not  to  hurt  others.  In  Blyth  v.  Tophamp 
Cfo.  Jac.  158,  where  a  man  dug  a  pit  in  a  eommcm,  by  occasion  where* 
of  the  mare  of  another  which  was  straying  fdil  into  the  pit  and  per- 
ished, it  was  held  that  no  action  lay,  beeause  the  mare  had  no  right  to 
be  there.] 

There  is- no  case  precisely  in  point  to  the  present:  but  Hounsell  p* 
Smyth,  7  C.  B.  N.  S.  781  (E.  C.  L.  B,  toI.  9TX  has  a  bearing  upon  it ; 
for  that  case  shows  that  an  owner  of  land  is  under  m>  }egal  obligation, 
to  fenoe  an  excavation  therein,  unless  it  is  made  so.  aear  a  public  road,, 
or  way  as  to  constitute  a  public  nuisance.  [BLACKBUnXt  J.-r-In 
Svbray  v.  White»  1  M.  &  W.  4$d,t  it  seems  to  have  been  assumed, 
rather  than  decided,  that  where  a  horse  was  killed  by  falling  down 
an  old  mine-shaft  which  had  not  been  sufficiently  covered  over, ', 
*tbe  possessor  of  the  shaft  was  liable  to  the  owner  of  the  horse.)  r^igo . 
The  present  case  is  more  like  Southgate  v.  Stanley,  1  H.  &  N.  '*  ^ 
247,t  where  the  plaintiff  had  been  invited  ^nto  a  hotel  as  a  visitor  by 
the  defendant,  and  when  leaving  it  was  necessary  for  the  plaintiff  Ux 
pass  through  a  glass  door,  which  being  in  an  insecure  8ta.te  through 
the  neglect  of  the  defendant,  some  of  the  glasi^  fell  on  the  plaintiff  and 
injured  him,  and  it  was  held  that  the  defendant  was  not  liable.  Bere 
the  plaintiff  was  aware  of  the  danger  from  the  shaft  when  he  turned 
bis  mare  into  the  field.  Suppose  the  surface  land  was  in  the  occupa- 
tion of  the  owner  in  fee,  who  bad  demised  the  minerals  to  the  defend-, 
ants,  would  an  aetion  have  lain  at  the  suit  of  the  owner  in  fee,  and  if 
not  why  should  this  plaintiff,  to  whom  the  surface  land  has  boei^ 
demised,  be  in  a  better  position  ?  If  the  defendants  are  liable  to  an . 
action  at  all  it  must  be  at  the  suit  of  the  owner  in  fee,  and  not  of  the 
plaintifl;  who  however  might  have  a  right  to  sue  the  latter  for  not 
getting  from  the  defendants  a  stipulation  for  the  proper  fencing  of  the 
shaft. 

J,  Brown,  for  the  plaii^tiff.^ — ^Tbe  person  who  has  a  right  to  sink  a 
mine-shaft  in  the  land  of  another  lies  under  an  obligation  to  the  owner, 
of  the  soil  to  take  reas<3nable  nrecaution  to  fence  that  shaft- so  that  it 
nay  not  become  a  source  of  danger  to  animals  which  are  lawfuUj^ 
vpoD  the  surface.  It  is  but  just  that  he  who  derives  benefit  from  the^ 
shaft  should  protect  others  against  injury  arising  from  it,  and  accord- 
ingly it  is  customary  through  the  country  to  keep  sueh  things  securely 
fenced.  One  or  other  of  these  parties  is  bouna  to  fence  the  shaft  in 
order  to  prevent  mischieft  and  it  is  not  reasonable  that  the  plaintiff 
sbould  do  it,  as  he  cannot  know  whether  ^the  defendant  will  r^^r^ 
Qse  it  again,  or  what  convenience  he  rec|uire3  at  the  pit's  mouth,  '* 
nor  whether  he  wants  the  shaft  for  air  or  otherwise.  [He  referred  ta- 
^The  Derbyshire  Mining  Custom  and  Minerals  Courts  Act»  1852  (1& 
k  16  Vict.  o.  dxiii.),  sect.  65  and  Schedule  A.  art.  5.}  The  defend- 
ants did  worse  than  leave  s^  shaft  nnfenced,  for,  by  making  an  imper* 
feet  fence,  they  as  it  were  set  a  trap  for  the  cattle  to  bring  them  inta 
danger.    If  a  man  digs  a  pit  in  a  place  oyer  which  another  has  % 

rigbt  of  way,  it  is  a  nuisance  not  only  to  him  but  also  to  the  public. 
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BIyth  V,  Topham,  Oro.  Jao.  158,  is  an  authority,  and  is  recognised 
aa  snch  in  Hounsell  v.  Smyth,  7  G.  B.  N.  S.  731  (£.  C.  L.  B.  vol  97), 
but  is  not  precisely  in  point,  as  the  mare  there  was  trespassing.  la 
Humphries  v.  Brogden,  12  Q.  B.  739  (£.  C.  L.  B.  vol.  64^  it  was  held 
that,  where  the  surface  of  the  soil  is  in  one  person  and  the  ownership 
of  the  minerals  in  another,  the  former  is  of  common  right  entitled  to 
support  from  the  subjacent  strata,  and  if  the  owner  of  the  minerals 
removes  them,  it  is  his  duty  to  leave  sufficient  support  for  the  sur- 
face in  its  natural  state ;  and  it  is  no  answer  that  the  mines  are  worked 
carefully  and  according  to  eustom.  Barnes  t;.  Ward,  9  C.  B.  392  (E. 
G.  L.  B.  vol.  67),  shows  that  the  person  who  makes  an  excavation  on 
his  premises  adjoining  an  immemorial  public  way  which  renders  it 
unsafe  to  those  who  use  it  with  ordinary  care  is  guilty  of  a  public 
nuisance,  even  though  the  danger  consists  in  the  risk  of  accidentally 
deviating  from  the  road,  and  although  the  injured  persons  are  tres- 
passers on  his  land.(a)  The  law  of  England  on  this  subject  is  ia 
accordance  with  the  law  of  Moses : — ^  If  a  man  shall  open  a  pit,  or 
^15q]  ^^  ^  ^^^  shsM  dig  a  pit,  and  not  *cover  it,  and  an  ox  or  an  ass 
^  fall  therein ;  the  owner  of  the  pit  shall  make  it  good,  and  give 
money  unto  the  owner  of  them ;  and  the  dead  beast  shall  be  his.'*— 
Exod.  xxi.  38-4. 

Jfclntyre,  in  reply. — The  doctrine  of  the  Mosaic  law  which  has 
been  cited  is  not  in  point,  and,  if  it  were,  it  has  not  been  adopted  b/ 
the  law  of  this  country.  It  is  sought  to  put  this  case  on  the  footing 
of  those  decided  upon  rights  of  way.  But  where  the  act  done  amounts 
to  a  nuisance  to  a  public  right  of  way,  and  consequently  is  a  public 
nuisance,  the  action  will  lie ;  and  it  is  not  like  the  cases  on  private 
rights  of  way ;  besides  here  what  was  done  by  the  defendants  was 
done  bv  them  under  a  license.  The  other  side  allege  that  it  is  usual 
throughout  the  country  to  fence  mine«shafts,  but  it  is  not  stated  by 
whom  this  is  to  be  done ;  and  such  is  not  the  practice  in  Wales  where 
this  accident  happened.  The  defendants  have  no  right  to  go  on  the 
land  of  the  plaintiff  for  the  purpose  of  making  a  fence  to  their  own 
shaft.  [CocKBUBN,  C.  J. — They  must  go  on  the  land  of  the  plaintiff 
in  order  to  make  the  shaft  itself.]  No.  They  might  drive  it  up  from 
below. 

CocKBURN,  C.  J. — Our  judgment  must  be  for  the  plaintiff.  The 
question  is  certainly  a  nice  and  also  a  novel  one,  namely,  whether, 
when  a  mine  has  been  severed  from  the  ownership  of  the  surface  soil, 
with  license  to  the  owner  of  the  mine  to  sink  a  shaft  through  the  sur« 
face,  it  is  incumbent  on  him  to  protect  the  owner  of  the  surface 
against  injury  to  his  cattle  by  reason  of  the  shaft,  or  whether  it  rests 
with  the  owner  of  the  surface  to  protect  them  against  it  himself.  On 
*1561  ^^^^^  subject  there  is  no  positive  law,  or  statutory  enactment,  *or 
^  mining  custom,  and  in  the  actual  case  there  is  no  stipulation 
as  to  the  duty  of  fencing  the  shaft.  On  the  one  hand  the  owner  of 
the  surface  may  say  to  the  owner  of  the  minerals,  '*  You  have  bad 
license  given  you  to  dig  this  shaft,  still  it  is  incumbent  on  you  to 
fence  it,  for  it  is  a  reasonable  thing  to  impose  upon  you  the  duty  of 
seeing  that  no  injurious  consequences  beyond  the  loss  of  so  much  soil 
.  shall  accrue  to  me  in  consequence  of  it."    On  the  other  hand,  the 
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man  who  sinks  the  shaft  may  say,  "  In  making  this  shaft  I  did  no 
more  than  I  was  given  a  right  to  do ;  and  if,  in  consequence  of  that, 
dangerous  consequences  are  likely  to  arise  to  your  cattle  on  the  sur- 
fiice,  it  is  for  you  to  guard  against  them."  And  the  question  is, 
▼hether  the  man  sinking  the  shaft  is  entitled  to  make  that  answer,  or 
is  he  under  an  implied  obligation  to  fence  the  shaft?  I  am  of  opinion 
that  it  is  more  reasonable  to  expect  that  the  man  whose  act  produces 
the  danger  should  do  all  that  is  reasonably  necessary  to  prevent  inju- 
rious consequences  to  the  owner  of  the  surface  soil,  who  does  not 
know  that  a  shaft  will  be'  sunk,  or.  if  so,  when  or  where  it  will  be 
sank.  The  decision  of  the  County  Court  in  favour  of  the  plaintiff 
must  therefore  stand. 

WiOHTMAN,  J. — I  am  considerably  surprised  that  so  little  autho- 
rity has  been  cited  on  this  occasion :  for,  if  there  had  been  any  more 
bearing  on  the  subject,  I  have  no  doubt  the  counsel  would  have  dis- 
covered it  I  quite  agree  with  the  judgment  of  my  Lord  Chief  Justice ; 
but  I  cannot  help  making  this  further  remark,  that  it  appears  to  me 
that  the  fact  that  the  defendants  erected  a  fence  in  the  first  instance 
over  the  mouth  of  this  pit  is  evidence  of  an  admission  on  their  part 
of  a  liability,  from  whatever  cause  arising,  to  fence  that  pit. 

^Blackburn,  J. — The  question  here  is  not  whether  a  per-  r«-i  eiv 
son  whose  cattle  had  no  right  to  be  on  land  can  maintain  an  l- 
action  for  digging  a  shaft  in  it  by  which  they  receive  injury:  if  it 
were,  the  point  is  decided,  and  I  think  rightly,  by  Blyth  v,  Topham, 
Cra  Jac.  158,  Barnes  v.  Ward,  9  C.  &  B.  892  (E.  C.  L.  R.  vol.  67),  and 
Hounsell  v.  Smyth,  7  C.  B.  N.  S.  781  (E.  C.  L.  R.  vol.  97),  which  estab- 
lish  that  as  against  him  the  owner  of  the  shaft  was  under  no  obligation 
to  fence  it.  But  here  the  plaintiff  is  owner  of  the  surface-land,  and 
the  defendants  are  owners  of  the  minerals  under  it,  to  cet  at  which 
they  have  made  this  shaft.  We  have  no  evidence  of  title  on  either 
nde,  and  therefore,  as  in  Humphries  v.  Brogden,  12  Q.  B.  789  (E.  C. 
L  B.  vol.  64),  we  must  take  it  that  the  right  to  the  surface  and 
the  right  to  the  mine  have  been  severed  without  further  stipulation. 
Now,  looking  at  the  general  rule  of  law  that  a  man  is  bound  to  use 
his  property  so  as  not  to  injure  his  neighbour,  it  seems  to  me,  that 
when  a  party  alters  things  from  their  normal  condition  so  as  to  render 
them  dangerous  to  already  acquired  rights,  the  law  casts  on  him  the 
obligation  of  fencing  the  danger,  in  order  that  it  shall  not  be  inju- 
rious to  those  rights.  There  are  cases  which  establish  such  a  principle 
where  public  rights  have  been  interfered  with :  for  instance  those 
which  establish  that  where  a  cut  has  been  made  through  a  highway 
the  person  making  it  is  bound  to  build  and  maintain  the  bridge, 
respecting  which  there  are  several  authorities  in  the  Year  Books,  that 
have,  I  ^lieve,  been  acted  on  in  modern  times  in  questions  relative 
to  the  Bedford  Level  ;(a)  and  the  same  principle  applies  to  privaU 
rights. 

^It  is  very  singular  that  there  should  be  such  an  absence  r«i  50 
of  authority  on  this  matter.    The  only  case  like  the  present  is  *- 
Sybray  v.  W  hite,  1  M.  &  W.  435,t  where  the  law  as  I  have  stated  it 
was  taken  for  granted  in  the  declaration,  and  also  by  the  parties  at 
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t^e  trial,  as  well  as  afterwards  by  tbe  couusel  in  the  argument  and 
the  Court  in  giving  judgment  It  is  perfectly  true  that  the  point 
may  have  passed  without  consideration,  but  still  the  case  is  so  far  an 
authority ;  and  very  eminent  Judges  sat  in  the  Exchequer  at  that  time. 

Judgment,  for  the  plainti£ 


The  QUEEN  i;.  The  Inhabitants  of  the  Township  of  BUEIN- 

FIELD.    June  6. 

Highway,^ Dedication, — Distrid  under  Load  Board  o/HoaUh, — Saiisfaetion  ofmr* 
teyor.—5  <&  6  W.  4,  c.  50,  s.  23.-11  df  12  Viet.  e.  63,  «.  lO.—AmendnuHl.—M  df 
15  Vict.  e.  100,  M.  I. 

By  the  8.  Improvement  Act,  9  G,  4,  o.  xhjL^  the  InhabUasIa  of  thftiporUoa  of  the  towothi^ 
of  D.  which  Uea  within  the  limit*  of  the  town  of  S.  woipo  esemptled  from  liebility  for  the  reptin 
of  the  highwftjf  witMn  thf  parti  of  the  townihip  whioh  are  not  within  those  limita.  lo  ISbt, 
The  Publio  Health  Act,  1848,  11  A  13  Vict  o.  83,  wai  applied  to  the  township  of  D.  In  18(3, 
A.,  an  owner  of  land,  eommenoed  Inying  out  and  making  i|  road,  which  wns  within  that  pail 
of  the  township  of  D.  whioh  was  .not  indnded  vfHhin  the  limits  of  the  town  of  8.,  and  oob« 
pleted  it  in  1864;  and  on  the  26th  Maj,  1869,  gnve  notion  to  the  lioonl  Board  of  Health  of  hit 
intention  to  dedieate  It  to  the  nse  of  the  poblio.  Between  oommenoing  the  road  and  the  gi^vig 
of  the  notice  he  conveyed  plots  of  land  on  both  sides  of  the  road  for  bnllding  purposes.  Baeh 
of  the  plots  extended  for  the  whole  length  thereof  fieonting  the  intended  ^ad  three  ynrds  into 
it :  but  there  waa  a  covenant  in  each  deed  of  oonvfyanee  that  the  pnrohaser  would  leave  the 
space  of  three  yards  open  and  nnbnllt  upon*  to  the  Intent  thnt  it  might  be  added  to  nod  fo™ 
part  of  the  road.  The  Local  Board  refused  to  adopt  th^  road  as  a  highway,  on  the  ground  that 
it  bad  not  been  sewered,  levelled,  pave4»  flagged,  and  channelled  to  their  satisfaction.  On  tks 
80th  August,  1868,  A.  obtamed  a  certiflcate  of  two  justioes  that  the  road  was  made  in  a  sob- 
Btaotial  manner,  and  of  the  width  required  by  The  Highwv  ^^  i  ^  8  W.  4,  o.  68,  and  caaiei 
this  certificate  to  be  enrolled ;  and  on  the  Sift  April»  1869,  giive  notice  thereof  to  the  Local 
Board.  The  road  waa  used  by  the  publio,  and  kept  in  repair  by  A.  for  twelve  months  after  tbs 
certificate  was  enrolled.  Upon  an  indictment  against  the  inhabitants  of  the  township  of  D.  for 
the  subseqnent  non -repair  of  the  road,  it  was  objected  thnt  the  indictment  waa  too  large,  where- 
upon the  Judge,  doubting  hia  power  to  amend,  decided  that  it  ahonld  be  taken  as  amended  se 
as  to  comprise  only  the  l^hahitnnls  of  the  pafta  of  the  township  b^ond  the  limita  of  the  tovi 
of  8. 

1.  Held  that,  assuming  that  sect  S8  of  stat  6  A  8  W.  4,  e.  60,  waa  not  superseded  by  scot. 
70  of  Stat  11  A  12  Vict  c  83,  still  the  road  had  not  been  made  to  the  satisfhetion  of  the  Loeal 
Board,  who,  by  sect  117  of  the  latter  statute,  were  the  surveyor  of  highways  within  the  town- 
ship of  B.,  and  therefore  had  not  become  a  highwi^  lepairahle  by  the  inhabitant*  of  B. :  p« 
Wightman  and  Blackburn,  Ja,  dubitante. 

.  2.  Conoessom,  that  this  waa  a  variance  which  the  Judge  had  power  to  amend  under  stat  14 
A  16  Vict  c  100,  s.  1. 

•  Indictment  charging  that  there  waa  a  commoD  highway  leading 
from  Johnson  Brook,  in  the  township  of  Dukinfield,  in  the  parish 
of  Stockport,  in  the  county  of  Chester,  to  the  town  of  Stalybridge, 
in  the  same  county,  and  that  so  much  of  it  as  was  situate,  lying,  and 
being  within  that  part  of  the  township  of  Dukinfield  which  was  not 
included  within  the  limits  or  boundaries  of  the  town  of  Stalybridge,. 
and  which  part  was  commonly  called  Johnson  Brook  (describing  it)i 
was  ruinous,  miry,  deep,  broken,  and  in  great  decay  for  want  of  due 
reparation  and  amendment ;  and  that,  the  inhabitants  of  that  part  of 
the  township  of  Dukinfield  which  was  not  included  >vithin  the  limiU 
or  boundaries  of  the  town  of  Stalybridge  had  from  time  immemorial 
been  used  and  accustomed  to  repair  the  highways  within  that  part 
of  the  township,  and  by  reason  of  the  premises  ought  to  repair  and 
amend  that  part  of  (he  highwaj. 
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Plea,  not  guilty. 

The  indictnaent,  which  had  beeti  removed  by  eerliohiri,  originally 
charged  the  inhabitahts  of  the  whole  townshij)  of  Dukinfield  with  the 
liability  in  question;  and  oh  the  trial  before  Keating,  J.,  at  the 
Spring  Assizes,  1862,  for  the  county  of  Chester,  it  was  objected  that 
by  The  *Stalybridge  Improvement  Act,  9  G.  4,  c.  xxvi.,  the  p^i/ja 
inhabitants  of  that  portion  of  the  township  which  lies  Within  *- 
the  limits  of  the  town  of  Stalybridge  were  exempted  from  liability 
for  the  repairs  of  the  highways  within  the  parts  of  the  township  not 
within  those  limits,  ^except  as  to  a  certain  road,  not  the  subject  of  this 
indictment.  Upon  an  application  to  amend  the  indictment,  the  learned 
Judge,  whilst  expressing  a  doubt  as  to  his  power  to  amend,  decided 
that  it  should  be  taken  as  amended  so  as  to  comprise  only  the  inhabit- 
ants of  the  parts  of  the  township  lying  beyond  the  limits  of  the  town 
of  Stalybrioge ;  and  a  verdict  was  entered  for  the  Crown  subject  td 
the  following  case. 

The  town  of  Stalybridge,  now  a  municipal  borough  by  virtue  of  a 
charter  of  incorporation  granted  in  1856,  contains  within  its  limits 
portions  of  the  township  of  Dukinfield.  The  portions  of  the  town* 
ship  lyinff  within  those  limits  are  for  the  naost  part  covered  with 
liousesand  buildings:  those  lying  beyond  them  constitute  "Dukin- 
field^ properly  so  called,  which  is  an  extensive  and  flourishing  place^ 
I'p  to  the  time  of  the  passing  of  The  Stalybridge  Improvement  Act> 
9  G.  4,  c.  xxvi.,  in  1828  (by  sect.  186  declared  to  be  a  public  Act^ 
the  township  maintained  its  own  highways,  but  sect.  62  of  that  Act 
exempts  the  inhabitants  of  Dukinfield  proper  from  all  liability  for 
the  repair  of  the  highways  within  the  town  of  Stalybridge,  and 
exempts  the  inhabitants  of  the  town  of  Stalybridge  in  respect  of 
their  houses,  lands,  and  buildings  within  the  same  town  from  alt 
liability  for  the  repair  of  the  highways  within  those  parts  of  the 
township  which  were  not  within  the  limits  of  the  town  of  Stalybridge. 

♦The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63,  was  p.-g* 
applied  to  Dukinfield  proper,  by  a  J)rovisional  order  of  the  "• 
then  existing  general  Board  of  Health,  dated  the  12th  February, 
1857,  which  provisional  order  was  confirmed  by  The  Public  Health 
Supplemental  Act,  1857,  20  Vict.  c.  3. 

The  inhabitants  of  the  township  of  Dukinfield,  with  the  exception 
of  the  provisions  made  by  The  Stalybridge  Improvement  Act^  and 
except  as  they  are  affected  by  the  adoption  of  The  Public  Health  Act, 
1848,  and  the  Acts  incorporated  therewith,  are  liable  by  immemorial 
usage  to  repair  their  own  highways. 

Before  and  up  to  the  time  of  the  passing  of  The  Local  Government 
Act,  1858,  21  k  22  Vict.  c.  98,  the  whole  of  the  Board  of  Health 
District  of  Dukinfield  Was  rated  and  is  still  rated,  under  The  Public 
Health  Act,  1848,  to  public  works  of  paving,  water  supply,  and 


Bewerage. 


In  1853,  Mr.  Astley,  who  is  the  lord  of  the manot  of  theportion  of 
tlie  town  of  Stalybridge  which  lies  within  the  county  of  Gnester  and 
also  of  Dukinfield  proper,  and  the  largest  landowner  in  both  those 
places,  commenced  layingout  and  making  the  road  mentioned  in  this 
indictment,  and  complet^  it  in  1854.    In  the  interval  between  com- 
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mencing  and  oompleting  tbe  road,  and  between  the  completion  of  it 
and  the  giving  of  the  notice  of  the  25th  May,  1858,  hereinafter  men- 
tioned. Mr.  Astley  sold  and  convey^  some  few  plots  of  land  on  both 
sidea  of  the  road,  and  the  fee  simple  and  inheritance  thereof,  for  build- 
ing purposes,  subject  to  the  reservation  to  him,  his  heirs  and  assigns 
for  ever,  of  yearly  chief  or  ground  rents.  Each  of  these  plots  of  land 
extended  for  the  whole  of  the  length  thereof  fronting  the  road 
*1621  '^^''^  yards  in  breadth  into  and  to  form  part  of  the  road ;  and 

^  each  deed  of  conveyance  contained  this  covenant: — "That  the 
said  (grantee^s  name),  his  heirs  and  assigns,  shall  and  will  for  ever 
hereafter  leave  open  and  unbuilt  upon  the  space  of  three  yards  wide 
the  whole  length  of  the  south-easterly  (or  north-westerly  as  the  case 
might  be)  side  of  the  said  land  hereby  conveyed,  to  the  intent  that 
the  same  space  may  be  added  to  and  form  part  of  the  said  road  (mean- 
ing the  said  road  called  Johnson  Brook  Boad)  of  fourteen  yards  wide, 
and  shall  and  will,  at  his  and  their  own  expense  and  in  a  workman- 
like manner,  level  and  flag  the  same  space  of  three  yards  wide  with 
good  flag-stones,  and  for  ever  thereafter  maintain  ana  keep  the  same 
so  properly  flagged*  And  shall  and  will,  at  his  and  their  own  expense, 
when  required  so  to  do  by  the  said  grantor,  his  heirs  or  assigns,  or 
his  or  their  agent,  make  and  pave  the  space  between  the  said  flagging 
and  the  centre  of  the  said  road  of  fourteen  yards  wide,  so  far  as  the 
same  lies  opposite  to  the  said  plot  of  land,  and  for  ever  thereafter 
keep  the  same  in  good  repair ;  and  shall  and  will  bear  and  pay  to  the 
said  grantor,  his  heirs  or  assigns,  or  his  or  their  agent,  when  there* 
unto  required,  one-half  the  costs  of  making,  and  at  all  times  of  keep- 
ing in  ffood  repair,  proper  and  sufficient  main  sewers  under  and  along 
the  said  road  so  far  as  the  same  is  coextensive  with  the  same  south- 
easterly (or  north-westerly  as  the  case  might  be^  side  of  the  said  plot 
of  land;  and  which  said  flagging,  paving,  ana  sewers  it  is  hereby 
agreed  shall  be  made  of,  and  of  and  to  such  levels,  quality,  and 
capacity,  and  of  such  materials  and  in  such  manner  and  form  in  all 
*1631  ^^P^^^)  ^B  ^^  *said  grantor,  his  heirs  or  assigns,  or  his  or 

J  their  agent,  shall  direct." 
The  road  runs  principally,  but  not  wholly,  over  Mr.  Astley's  land. 
The  road  is  1434  yards  long  and  in  breadth  fourteen  yards;  Mr. 
Astley  has  fenced  it  from  his  lands  by  means  of  stone  walls,  and 
form^  footpaths  nine  feet  wide  with  curbstones  and  channels  on  each 
side  of  the  carriageway  opposite  to  his  land.  The  carriageway  he  has 
constructed  eight  yards  wide,  and  covered  it  with  broken  stone  fifteen 
inches  in  thickness.  From  the  time  of  what  he  deemed  the  comple- 
tion of  the  road  to  the  end  of  October  1859,  the  road  was  kept  in  good 
repair  by  him.  On  the  27th  May,  1858,  Mr.  Astley  caused  a  notice, 
dated  the  25th,  to  be  served  on  the  Dukinfield  Local  Board  of  Health 
that,  after  the  expiration  of  three  calendar  months  from  the  date 
thereof,  he  intended  to  dedicate  the  road  to  the  use  of  the  public :  this 
notice  was  accompanied  by  a  letter  from  his  solicitors  to  the  clerk  of 
the  Board.  The  notice  and  letter  were  duly  received  by  their  clerk, 
and  by  him  submitted  to  the  Local  Board,  and  by  their  direction  $^ 
letter,  of  which  the  following  is  a  copy,  was,  on  the  14th  June,  1858, 
sent  to  Mr.  Astley's  solicitors. 
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"  Board  of  Health  Office,  Dukinfield,    . 
"DearSiPB,  "  14th  June,  1858. 

''Mr.  Astlej^s  notice  to  the  Dakinfield  Local  Board  of  Health, 
^ted  25th  May^and  your  letter  referring  thereto,  only  came  to  my 
hands  on  the  9th  instant,  and  the  Board,  having  since  bad  the  matter 
under  consideration,  have  directed  me  to  inform  you,  that  the  road 
referred  to  not  having  been  sewered,  levelled,  *paved,  flagged,  r^^  ^  * 
and  channelled  to  the  satisfaction  of  the  Board,  they  cannot  '- 
adopt  it  as  a  highway.  I  am,  &c., 

*'JoHN  Brooks, 

«'  Clerk  to  the  said  Local  Board." 

The  Board  did  not  proceed  to  call  a  vestry  meeting  either  of  the 

inhabitants  of  the  township  or  of  that  part  of  it  which  constitutes  the 

Board  of  Health  district,  nor  was  any  mandamus  issued  or  any  other 

proceeding  taken  on  the  part  of  Mr.  Astley  to  compel  them  to  call 

such  meeting ;  but  on  the  30th  August,  1858,  his  solicitors,  without 

any  notice,  except  that  of  the  25th  May,  1858,  of  the  intended  view 

being  given  to  the  Board,  procured  the  road  to  be  viewed  bv  two 

justices  for  the  Petty  Sessional  division  of  the  county  in  which  it  is 

situate;  and  the  two  justices  signed  on  the  day  of  such  view,  without 

summoning  or  having  before  them  the  Board  or  any  person  repre* 

seating  the  inhabitants,  a  certificate  that  the  new  road  bad  been  made 

in  a  substantial  manner,  and  of  the  width  required  by  The  Highway 

Act,  5  &  6  W.  4,  c.  50.    Mr.  Astley  caused  this  certificate  to  be 

enrolled  at  the  Quarter  Sessions  for  the  opunty  of  Chester,  holden 

next  afler  the  granting  thereof,  namely,  on  the  16th  October,  1858; 

and  a  little  more  than  six  months  afterwards,  namely,  on  the  2l8t 

April,  1859,  his  solicitors  gave  notice  to  the  clerk  to  the  Local  Board 

that  the  road  had  been  viewed  and  the  certificate  enrolled.    This 

notice  conveyed  to  the  Board  the  first  intimation  they  had  of  the  road 

having  been  viewed,  and  of  the  justices'  certificate  having  becQ  granted 

and  enrolled.  On  the  15th  June,  1859,  the  Board  issued  a  notice  under 

their  common  seal,  and  signed  by  five  of  their  ^members,  ad-  r«i  ^ 

dressed  to  Mr.  Astley,  stating  that  the  road  was  not  levelled,  ^ 

paved,  and  channelled  to  their  satisfaction;  and  requiring  him,  as 

owner  of  the  land  and  premises  fronting,  adjoining  to,  or  abutting  on 

parts  of  the  street  called  Johnson  Brook  Road,  on  or  before  the  last 

day  of  October  then  next,  to  leVel,  pave,  flag,  and  channel  so  much 

of  the  street  as  the  same  premises  front,  adjoin,  or  abut  upon.    M?. 

Astley  did  not  comply  witn  this  notice. 

The  road  was  used  by  the  public,  and  kept  in  repair  by  Mr.  Astley, 
from  the  time  it  was  completed  until  the  end  of  October,  1859,  twelve 
months  after  the  enrolling  of  the  certificate  at  the  Quarter  Sessions. 
Sint^  the  month  of  October,  1859,  the  road  has  been  out  of  repair. 
Oq  the  27th  October,  1860,  an  information  upon  oath,  that  the  road 
was  out  of  repair,  was  laid  against  the  Dukinfield  Board  of  Health, 
as  surveyors  of  the  highways  of  Dukinfield,  by  W.  Bass,  Esq.,  before 
a  justice  of  the  peace,  in  accordance  with  the  provisions  of  stat.  5  & 
6  W.  4,  c  50,  s.  94.  Upon  this  information  a  summons  was  issued 
against  the  Board,  requiring  them  to  appear  at  a  Special  Sessions  for 
ihe  Highways  for  the  division  of  Hyde,  in  the  county  of  Chester, 
vidua  which  division  the  road  is  situate.    The  clerk  of  the  Board 
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appeared  at  ttie  Special  SeaBsion  on  their  behalf,  and  denied  the  duty 
and  obligation  of  repairing  the  road  by  the  Local  Board  of  Health, 
on  behalf  of  the  innabitants.  The  jnstioes,  ih  compliance  w4th  the 
provisions  of  the  95th  section,  directed  the  present  indictment  to  be 
preferred  against  the  inhabitants  of  that  part  of  the  township  of  Dukin- 
field  which  is  not  included  within  the  limits  or  boundaries  of  the 
town  of  Stalybridge  at  the  then  next  assizes  for.  the  county  of  Chester. 
*lfi61  *1^h®  question  for  the  opinion  of  the  Court  ia^  Whether  the 
-I  defendants,  as  limited  by  the  amendment  made  at  the  inti 
(supposing  the  learned  Judge  was  right  in  so  amending),  are  liable 
to  repair  the  road. 

If  the  Court  answers  thia  question  in  the  affirmative,  the  verdict  is 
to  stand.  If  in  the  negative,  the  verdict  is  to  be  set  aside  and  a  ver- 
dict for  the  defendants  entered  in  lieu  thereof. 

In  the  argument  it  was  taken  for  granted  that  this  was  a  variance 
%hich  the  Judge  had  power  to  amend  under  stat.  14  &  15  Yict 
c.  100,  8.  1. 

Webby  {M-lntyre  with  him),  for  the  prosecutot. — The  question  is 
whether  stat.  6  &  6  W.  4,  c.  60,  6.  28,  which  empowers  persons  to 
dedicate  a  highway  to  the  public  on  certain  conditions,  is  superseded 
by  sect.  70  of  The  Piiblic  Health  Act,  1848,  11  &  12  Vict.c.  68.  as  to 
roads  in  the  district  of  a  Local  Board.  The  two  enactments  are  eon- 
distent  :  the  one  giving  power  to  a  landowner  to  dedicate  a  highway, 
IBO  that  the  inhabitants  of  the  parish  shall  be  liable  to  repair  it ;  the 
bther  giving  power  to  the  Local  Board  to  declare  a  road  to  be  a  high* 
way  unless  the  proprietor  objects.  The  justices  who  viewed  the 
tcfad  have  certified  that  it  was  made  in  a  substantial  manner ;  and  it 
is  not  to  be  presumed  that  the  surveyor  is  not  satisfied.  Sect.  23 
'of  stat.  5  &  6  W.  4,  0.  50,  does  not  say  how  the  satisfaction  of  the 
surveyor  is  to  be  ascertained,  or  how  it  is  to  be  expressed.  [Wight- 
IdAN,  J. — Stat.  11  k  12  Vict.  c.  6S>  requires  notice  to  the  Locd 
fioard,  who  by  sect.  117  are  constituted  surveyors  within  the  di^ 
trict,  and  they  have  expressed  dissatisfaction.]  Their  dissatisfaction 
is  not  on  account  of  the  road  not  being  madfe  in  a  substantial  man^ 
♦1671  ^^^*  ^^  ^^  *^^  width  required  according  to  *8tat.  5  &  6  W.  4, 
-I  c.  50,  s.  28 ;  but  on  account  of  other  matters  specified  in  stat. 
11  k  12  Vict.  c.  63.  This  road  is  not  vested  in  ol-  under  the  manage- 
ment and  control  of  the  Local  Board,  because  it  has  not  become  a 
•highway  repairable  by  the  inhabitants  at  large.  [He  referred  to  the 
interpretation  of  the  word  **  street"  in  stat.  11  k  12  Vict.  c.  63,  s.  2, 
•and  to  the  interpretation  of  the  Word  "highway"  in  stat.  15  k  16  Vict. 
c.  42,  s.  81.]  In  the  interval  between  commencing  the  road  and  the 
giving  of  the  notice,  Mr.  Astley  had  sold  plots  of  land  fronting  the 
road  and  extending  three  yards  in  breadth  into  it,  but  the  purchasers 
had  entered  into  covenants  to  leave  that  space  of  three  yards  opea 
^and  unbuilt  upon  to  the  intent  that  it  might  be  added  to  and  form 
part  of  the  toad.  Moreover,  stat.  6  &  6  W.  4,  c.  50,  s.  23,  does  not 
Require  notice  from  all  the  owners  of  the  land  which  is  to  form  the 
road.  The  notice  from  Mr.  Astley,  who  made  the  road  at  his  own 
expense,  which  is  one  of  the  conditions  in  sect.  28  of  stat.  5  &  6  W. 
4,  c.  76,  is  suflBcient.  [Wightmak,  J. — But  could  he  dedicate  aft* 
be  had  parted  with  the  land  ?]    The  ownership  of  the  rest  of  the  road 
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•accept  the  footpath  recnained  in  liim.  [Blackburn,  J.— That  doeir 
Qot  avail,  beoeose  the  certificate  of  the  jostioes  incladeg  that  space' 
of  three  jrarda.  But  is  it  neoessary  that  all  Bhould  give  notice  if  the 
peraon  giving  ifae  notice  has  obtained  the  consent  of  all  ?  Wight-* 
XA5,  J.-^Snppose  those  who  have  not  joined  in  the  notice  repudiate^ 
it,  would  the  eovenants  of  the  purchasers  enable  Mr.  ^stley  to  dedi« 
cate  at  the  present  time?]  The  purchasers  are  estopped  by  their 
covenants  and  by  their  acquiescence,  from  saving  that  toe  footpath  is 
lot  a  highway  as  much  as  the  cs^ria^-road.  There  is  a  good  con« 
vqraoee  of  the  carriage-road,  and  that  is  out  of  repair. 

^MeUiMh  (Edward  Beavan  and  F.  Frederick  Brandt  with  him),  r^^  ^g^ 
ooBtrsL— First.  By  stat  11  &  12  Vict.  o.  68,  s.  117,  the  Local  L  ^^ 
Board  of  Health  are  io  execute  the  office  43f  surveyor  of  highways 
vithin  the  limils  of  their  district,  and  therefore  that  statute  amende 
Stat  5  ft  6  W.  4,  c.  60,  s.  28,  so  far  as  relates  to  the  management  of 
streets;  and  it  gives  them  aotne  powers  as  to  streets  whether  th« 
owner  has  dedicated  them  or  not  Bj  sect.  68  of  stat.  11  &  12  Vict, 
e.  112,  stareels  are  not  vested  in  tfaam,  or  wider  their  management  and* 
eimtrol,  until  thev  beoome  repsirable  by  the  parish  as  highways ;  but, 
by  sect  69,  they  have  power  to  order  streets,  before  they  become  such 
highways,  to  be  sewered,  levdled,  paved,  flaeged,  and  channelled  to 
their  satisfiietion.  [Hie  referred  to  seets.  So  and  Z9  of  Tho  Local 
Government  Aet,  1858, 21  ft  22  Vict.  c.  9Q,  as  an  Act  in  pari  materifi.} 
Under  sect  70  of  stat.  11  ft  12  Vict  e.  6S,  the  adoption  of  a  streetf 
sewered,  levelled,  paved,  flagged,  and  ehwnii^led  to  their  satisfaction, 
is  the  volttnlary  act  of  the  Local  Board,  which  is  inconsistent  with- 
MQt  28  of  Stat.  5  ft  6  W.  4,  o.  60,  But  assuming  that  sect.  28  of  iltat. 
5  ft  6  W.  4,  c.  50|  applies  Io  the  present  case,  this  street  has  not  been 
Mwered,  levelled,  paved,  flagged,  and  channelled  to  the  satisfaction  of  • 
the  Jjocal  3oard,  who  were  intended  to  have  a  large  discretion  in^ 
determining  whether  the  street  was  made  in  a  substantial  manner; 
The  non-compliance  with  the  provisions  of  stat.  11  ft  12  Vict.  c.  63/ 
is  a  sufficient  ground  for  the  Local  Board  not  being  satisfied.  Thi^ 
maintenance  of  the  highways  within  the  district  is  to  be  provided  tbt^ 
by  a  dtstriot-mie,  and  not  by  a  highway «rate:  Hanson,  appellant,-  Th« 
Bpsom  Local  Board  of  Health,  respondents,  6  £.  ft  B.  699  (E.  G.  L.  B. 
Yd.  85);  *l*he  Taff  Vale .  Bail  way  Company  v.  The  Cardiff  pL.^-^: 
local  Bound  of  Health,  8  E.  ft  B.  535  (E.  C;  L.  B.  vol.  85).  ^  .'*^ 
SeccMidly.  It  ia  a  condition  prseedent  to  this  being  declared  to  be  ^ 
highway  repairable  bv  the  inhabitacits,  that  a  meeting  of  the  inhabit^ 
lotB  in  vestry  should  be  summoned  in  pursuance  <^  the  proviso  in^ 
aeet.  28  of  stat^  6  ft  $  W.  4,  o.  60.  [  We^hf  stated  thist  in  the  ease^  o^ 
the  parish  of  I>enton>  in  Iiincolnshire>  in  which  he  was  couaBel,  tfaitf 
Court  decided  that  the  right  of  the.  landowner  under  sect.  23  was  ncitP 
defiBsted  by  the  omisnon  of  the  Burveyt»r  to  summon  a  vestry  meeiP 
ing.  WiOHTiCAir,  J.— The  default  of  the  Local  Board,  who  are  4hir 
SQfv^ors  of  highways  within  their  district,  is  no  answer  to  him.]^    •** 

Thirdly,  the  road  was  not  dedicated  by  all  the  landowners;  ihi  con^ 
vayance  by  Mr;  Astley  was  before  the  road  was  completely  foroied^ 
and  the  covenants  by  the  grantees  did  not  amount  to  a  dedication. 

Weli6y,  in  reply  ..-The  Highway  Act,  6  ft  8  W.  4,  c.  60,  inaj^ 
•Uad  IB  its  entire^n  leavi^.to  this  Looai  Boaitd  aU  their  poweif 
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tpnder  sUt.  11  &  12  Viet.  c.  63.  The  Looal  Board  might  have  pro* 
oeeded  under  sect.  69  of  the  latter  Act ;  and  upon  the  de£EtuU  of  Mr. 
ULstlej  to  comply  with  the  notice  to  lerel,  pave,  channel,  and  flag  to 
their  satisfaction,  they  might  have  executed  the  works,. and  levied  the 
amount  on  him  as  a  private  improvement  expense.  [Blackburn,  J.— 
According  to  The  Taff  Yale  Bailway  Company  v.  The  Cardiff  Local 
Board  of  Health,  there  can  be  no  highway-rate  in  a  new  district, 
whether  it  is  conterminous  with  an  old  parochial  division  or  not.] 
*1701  ^WiGHTMAN,  J. — I  am  of  opinion  that  our  judgment  should 
-I  be  for  the  defendants.  It  appears  that  at  the  time  of  the  pass- 
i^ng  of  The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  68,  this  street^ 
"^rhich  may  now  be  considered  a  highway,  was  not  in  existence;  bat 
it  is  said  that  Mr.  Astley,  the  owner  of  the  land  (for  the  present  pur- 
pose I  will  consider  him  the  owner  of  the  whole),  set  out  the  roaa  for 
the  public  as  a  street,  and  proposed  that  in  the  meanwhile  it  should 
Ve  a  highway.  He  now  treats  the  case  as  if  it  came  under  The  High- 
way  Act,  6  &  6  W.  4,  c.  60,  and  not  under  stat.  11  &  12  Yict.  c.  63 ; 
ana.  he  s^^ys  that  he  has  done  all  that  is  required  by  sect.  28  of  the 
earlier  Act,  and  therefore  the  street  is  a  highway  repairable  by  the 
inhabitants  of  the  township  or  district  That  section  provides  that  do 
road  made  at  the  expense  of  a  private  person  shall  be  deemed  to  be  a 
highway  which  the  inhabitants  of  any  parish  shall  be  compellable  to 
repair  unless  the  person  proposing  to  aedicate  it  to  the  public  shall 
give  notice  in  writing  to  the  surveyor  of.  the  parish  of  his  intentioa 
%o  dedicate  it  to  the  public,  and  shall  have  made  it  in  a  substantial 
Qianner,  and  of  the  width  required  by  the  Act,  "and  to  the  satisfaction 
pf  the  said  surveyor''  and  of  two  justices  of  the  peace,  who  are 
required,  to  view  it  and  certify  that  it  has  been  so  made.  Mr.  Astley 
gave  notice  in  writing  to  the  surveyor,  the  Local  Board  being  in  this 
case  constituted  by  sect.  117  <tf  The  Public  Health  Act,  1848,  the 
purveyor  within  the  limits  of  their  district ;  he  has  also  obtained  a 
certificate  of  two  justices  that  the  road  was  made  in  a  substantial 
manner  and  of  the  req[uired  width ;  but  he  has  not  shown  that  it  was 
made  to  the  satisfaction  of  the  surveyor.    The  question  is,  whether 

*1711  ^^^^  ^^  ^^^^  ^^^®  ^^  sufficient,  or  ^whether  the  owner  is  not 
^  also  bound  by  the  other  provisions  of  stat  11  4  12  Vict  a  63, 
this  being  clearly  a  street  within  the  district  of  the  Local  Board,  and 
not  being  a  hignway .  Sect.  69  of  that  statute  enacts  that  if  anr 
atreet,  not  being  a  highway,  be  not  sewered,  levelled,  paved,  flagged, 
and  channelled  to  the  satisfaction  of  the  Local  Board  of  Health,-' 
that  is  of  the  surveyor, — such  Board  may,  by  notice  in  writing  to  the 
owners  or  occupiers  of  the  premises  abutting  upon  it,  require  them 
to  sewer,  level,  pave,  flag,  and  channel  the  same,  and  in  their  default 
the  Local  Boara  may  do  the  work  themselves  at  the  expense  of  the 
owners.  They  might,  if  they  pleased,  have  done  that ;  but  they  bare 
not.  Then  sect.  70  enacts  that  if  a  street,  not  being  a  highway  at  the 
time  when  the  Act  is  applied  to  the  district,  be  sewered,  levelled, 
paved,  flagged,  and  channelled  to  the  satisfaction  of  the  Local  Board, 
they  ma>  if  they  think  fit  declare  the  same  to  be  a  highway,  and 
thereupon  the  same  shall  become  a  highway  and  be  repaired  out  of 
the  rates  levied,  under  the  authority  of  that  Act.  It  is  said  that  (ha 
provisions  of  sect  28  of  stat  5  4  6  W.  4^  e.  60,  are  superseded  and 
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in  eflfeot  repealed  by  sect.  70  of  stat.  11  &  12  Yiot,  c.  68 ;  and  certainly 
tbey  are  so  to.  this  extent,  that  a  road  or  street  within  the  area  of  a 
district  formed  under  stat  11  &  12  Vict.  c.  63,  mast  be  made  iti  a 
substantial  manner  to  the  satisfaction  of  the  Local  Board ;  and  what 
that  is  moat  have  reference  to  the  situation  of  the  road :  if  in  a  town 
it  would  be  necessary,  in  order  to  make  it  in  a  substantial  manner,  to 
level,  pave,  flag,  and  channel  it.  Therefore,  there  not  being  an  assent 
of  the  Burvevor,  though  there  has  been  a  certificate  of  two  justices, 
Mr.  Astley  has  not  suiBcieqtly  complied  with  the  requirements  of 
sect  23  of  the  earlier  Act  to  *make  this  a  highway  repairable  r«i  72 
by  the  township.  The  Local  Board  have  indeea  expressed  '- 
their  c/iissatisfaction. 

Blackburn,  J.  (The  only  other  Judge  present.) — Several  Questions 
have  been  started  .which  it  is  not  necessary  to  decide,  and  I  have  not 
formed  an  opinion  on  any  point  but  one. 

The  common  law  enabled  any  person  to  dedicate  a/highway  to  the 
public,  and  then  it  was  repairaole  by  the  inhabitants  of  the  parish  or 
lownship.  The  Highway  Act,  6  &  6  W.  4,  c.  60,  s.  23,  added  a  con- 
dition that  the  parish  should  not  be  compellable  to  repair  a  road  so 
dedicated  unless  a  variety  of  things  were  done,  one  of  which  is  that 
it  shall  be  made  in  a  substantial  manner  and  to  the  satisfaction  of  the 
surveyor.  The  Public  Health  Act,  1848,  11  k  12  Vict  c.  63,  passed 
Buhsequently,  creates  a  considerable  difficulty.  By  sect  68  of  that 
statute  all  streets  which  are  or  become  highways  repairable  by  the 
district,  and  all  materials  and  other  things  provided  bv  the  surveyor 
of  highways  for  the  purposes  thereof,  are  vested  in  and  are  under  the 
management  and  control  of  the  Local  Board  of  Health;  so  that' the 
obligation  to  repair  those  streets  which  have  become  highways  seems 
•to  he  cast  upon  the  Local  Board,  and  there  is  a  difficulty  in  saying 
that  it  is  left  upon  the  inhabitants.  But  then  how  is  a  road  or  street, 
not  a  highway  at  the  time  when  this  statute  passed,  to  be  madeone  under 
the  operation  of  these  statutes?  I  do  not  say,  whether,  if  it  was  a 
highway  proper,  that  is  to  say,  a  rural  road,  it  might  not  be  dedicated 
by  bringing  it  only  under  sect.  28  of  stat.  6  &  6  W.  4,  c.  60,  as  made 
in  a  sulMtantial  manner  to  the  satisfaction  of  the  surveyor.  But  if  it 
is  a  "  street"  in  the  popular  sense  of  that  word,  it  is  only  under  seek 
70  *of  stat.  11  &  12  Yiot.  c.  43,  that  it  can  be  made  a  high-  r«i7Q 
way  by  the  voluntary  act  of  the  Local  Board.  In  the  present  I-  -^'^ 
case  the  road  was  laid  out  as  an  intended  street  in  the  popular  sense 
of  that  word  as  well  as  within  the  meaning  assigned  to  it  in  the  inter- 
pretation clause,  sect.  2 :  and,  assuming  that  stat.  5  &  6  W.  4,  0.  60, 
applies,  it  is  necessary  that  it  should  be  made  in  a  substantial  mt^nner 
to  the  satisfaction  of  the  surveyor,  in  this  case  the  Local  Board  of 
Health,  as  well  as  to  the  satisfaction  of  the  justices.  Here,  in 
answer  to  the  notice  of  dedication,  the  Local  Board  wrote  that,  the 
Toad  not  having  been  sewered,  levelled,  paved,  flagged,  and  channelled 
to  their  satisfitction, "  they  cannot  adopt  it  as  a  highway."  Mr«  Wehby 
argued  that,  as  they  expressed  a  cause  of  dissatisfaction  on  one  poinl, 
thev  must  be  taken  to  have  expressed  satisfaction  as  to  the  road  oeing 
made  in  a  substantial  manner  in  all  other  respects.  That  is  a  strong 
iafereace  to  draw.  But  this  being  an  urban  highway  or  street,  the 
Loeil  Board  had  a  right  to.  see  that  it  was  zumo  in  a  substantial 
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manner  in  regard  to  the  town  trai&o  over  it,  and  they  might  reavonablT 
tey  that  it  was  not  made  in  a  substantial  manner  if  it  was  not  levelled 
'Jpaved,  flagged,  and  ohannelied — ^I  pass  over  the  word  **  sewered.'* 
^ven  if  they  were  wrong  in  that,  we  most  take  it  that  the  Local 
Board  were  not  satisfied ;  and  therefore  the  road  was  not  made  to  the 
satisfaction  of  the  snrvejor  within  sect.  23  of  stM-  5  &  6  W.  4,  c.  50. 
The  statute  in  qaestion  is  however  so  worded  and  expressed  that  I 
have  considerable  difficulty  in  saying  what  the  right  ^eonstruotion  is. 

Judgment  for  the  defendants. 


♦174]  *FBEEMAN  v-  BEAD,    Junfi  4. 

• 

Im  M  nefloB  igtfaitt  Ae  flnrrayos  of  kighvaya  of  iho  |itriili  oC  8.  for  diilKAlDiDg  oa  tb«  goodi 
0t  fto  pUiatiff  for  vsMiri  of  o  Ughwoy-nto,  It  a^paaiod  thot  tho  ploiaiiff  wat  ooeupier  oTom 
^  Iwo  ikrmt  in  the  ^tl^ing  of  W,,  fa»  that  parish.  (Tho  ocoapiert  in  W.  had  dotot  paid  bighwfty« 
rtio  for  tho  piirish  of  S.  until  1857,  thoogh  thoj  had  boen  ratad  to  tho  poor-ratot  of  tha  pariah, 
.and  thej  had  alwajs  dono  the  noeaasary  repmira  to  tho  roads  in  W.  AaioDg  otbor  doouavsati 
to  ^roTO  that  W.  vas  a  diat&noi  ty thing,  n  parliamaiktary  aarvef  aiada  in  the  time  of  the  Coa- 
aMWwaalth  waa  ndaittod  in  .ofidoaoo.  In  1857  a  highw4ij*rata»  in  which  tho  plaintiff  vai 
fUfaaaaady  was  mada  for  tho  parish,  and  aftnned,  first  by  the  Qnartor  Sessions,  and  nftenrtrdi 
]biy  this  Cour^  on  a  ease  stated  by  the  Sessiqns.  In  Jnly,  18tl,  the  rate  in  qnestlom  was  mads, 
and  the  plaintilT  was  summoned  hefbto  justices,  who  issued  their  warrant  of  diatraaa  Sa  ohedi 
'•nee  io  a  rule  of  this  Court  Notiee  of  aetion  was  givaa  lo  tho  d^fondant  on  tha  28th  April 
1112;  and  tho  aetion  wna  eoqimeaoad  on  th^  JWth  Biaj  foUow|i^    Held, 

1.  That  the  action  lay. 

X  That  the  parliamentary  surrey  was  admissible. 

8.  That  there  was  sufioient  oridei^oe  of  a  legal  exemption  of  tho  tythlag  of  W.  lk>OM  liabililf 
^to  eontrlbuto  to  the  repair  of  tilie  highways  in  the  parish  of  8L 

4.  That  tho  notioa  of  aetion  was  gifon  in  d«o  tims^ 

This  was  an  action  of  trespass  coramenoed  bj  writ  of  snmmoiis, 

dated  the  29th  of  Ma^,  1862,  for  breaking  and  entering  the  house  and 

premises  of  the  plaintiff,  situate  in  thetything  of  Walcot,  in  the  parish 

pf  Swindon,  in  the  connty  of  Wilts,  and  taking  certain  goods  of  the 

plaintiff. 

Pirst  plea:  not  guilty,  by  atat.  5  &  6  W.  4,  c.  66,  s.  109. 

Second  plea,  justifying  the  trespass  by  the  defendant,  as  surveyor 
pf  the  highways  of  the  parish  of  Swindon,  under  a  warrant  of  dis- 
tress issued  by  justices  of  the  county  of  Wilts  for  a  sum  of  51  7#. 
ild-,  assessed  upon  lands  and  houses  of  which  the  plaintiff  was  ooca- 
pier,  situate  in  the  parish  of  Swindon,  the  same  being  property  liable 
to  be  rated  to  the  relief  of  the  poor  of  that  parish,  in  a  rate  made  oil 
the  10th  of  July,  1861,  for  the  repair  of  highways  within  that  parish, 
^VS\  ^^^  ^afterwards  duly  aUowed  and  published,  together  with  6i. 
^  6cL  for  costs. 

Seplication  to  the  second  plea.   That  the  lands  and  houses  of  whk^ 

'tbe  plaintiff  was  the  occupier  were  situate  within  and  were  parcel  of 

Bt  certain  tything  in  the  parish  of  Swindon,  called  Waleot  Tytbingi 

lUxd  that  the  inhabiti^nts  of  that  tythinc^,  from  time  whereof  the  bm- 

mory  of  man  is  not  to  the  contrary,  had  repairod  and  i^mraded,  and 

'  )iadt)een  used  and  aoou0tomed  to  repair  said  amend  «nd  of  xight-osi^t 


4  BEST  &  SMITH.    Q.  B.  176 

to  haVe  repaired  and  amended,  all  highways  situate  and  lying  in  the 
tjthing,  independent  of  the  inhabitants  of  the  rest  of  the  parish  other 
than  the  tything.  and  that  the  inhabitants  of  the  rest  of  the  parish 
other  than  the  tything,  iVom  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  had  repaired  and  amended,  and  had  been  used  and 
accustomed  to  repair  and  amend,  and  of  right  ought  to  have  repaired 
and  amended,  all  highways  situate  and  lying  in  the  rest  of  the  parish 
other  than  the  tything,  independent  erf  the  inhabitants  of  the  tything; 
and  that  by  reason  of  the  premises  the  lands  and  houses  of  which  the 
plaintiff  was  the  oceupier,  ought  not  to  have  been,  or  to  be,  and  the 
plaintiff,  as  the  oecupier  of  the  said  lands  and  houses,  ought  not  to 
have  been,  or  to  be^  rated  and  assessed  to  the  rate  and  assessment  for 
the  repair  of  the  highways  within  the  parish. 

Issues  on  the  pleas  and  the  replication. 

On  the  trial,  before  Keating,  J.,  at  the  Summer  Assizes  at  Salis- 
bary,  1862,  it  appeared  that  the  action  was  brought  against  the  de- 
(t;n(}ant,  who  was  surveyor  of  highways  in  the  parish  of  Swindon, 
for  distraining  on  the  plaintiff  for  arrears  of  a  highway-rate  made  for 
that  parish.  The  plaintiff  was  the  tenant  of  one  of  two  ^farms,  r^i^i 
respectively  called  Walcot  Farm  and  Broome  Manor  Farm,  ■- 
irhieh  comprised  the  tything  of  Walcot,  in  the  parish  of  Swindon, 
which  tything  was  alleged  to  be  immemorially  exempt  from  the  high- 
way-rate fur  the  parish.  Evidence  was  given  that  Walcot  was  a 
distinct  place  from  the  parish  at  the  time  of  t)omesday  Book,  and 
that  it  was  a  distinct  tything  or  vill  fbr  all  purposes,  and  part  and 

Streel  of  the  district  Court  at  Ogbourne,  of  the  King^s  honor  of 
ewelme,  otherwise  called  Ewelme^  which  includes  the  Chiltern  Hun- 
dreds, and  was  recognised  as  snch  by  a  survey  of  the  manor  of  Wal- 
lingford,  parcel  of  the  honor  of  Newelme,  alias  Bwelme,  made  and 
takeo  in  1652  "  by  virtue  of  a  ootnraission  grounded  upon  an  Act  of 
the  Commons  of  England  assembled  in  Parliament  for  the  sale  of  the 
honors,  manors,  and  lands  heretofore  belonging  to  the  late  King  and 
Queen  and  Prince."  The  admissibility  of  this  survey  was  objected 
to;  but  the  learned  Judge  received  it.  Evidence  was  also  given  of 
the  appointment  d  tythingmen  from  1790  to  1847  in  regular  suoces-^ 
aoD,  and  of  auit  and  service  having  been  done  from  time  immemorial 
hj  the  inhabitants  of  the  tything  at  the  Court  held  at  Ogbourne.  The 
extent  or  area  of  Walcot  Farm  is  380  acres,  and  the  area  of  Walcot 
Farm  and  Broome  Mapor  Farm  together  is  nearly  1100  acres,  and 
almost  equal  in  extent  to  the  rest  of  the  parish  of  Swindon«  It  ap- 
peared from  tbe  parish  books  that  the  occupiers  in  Walcot  had  been 
nOed  to  tbe  poor- rated  of  the  parish;  but  there  was  no  entry  of  any 
payment  by  them  of  tbe  highway-rate  for  the  parish ;  various  high- 
way-rates  from  1678  to  1857  were  put  in,  in  some  of  which  the  occu- 
piers of  other  tythings  in  the  parish  were  rated  separately,  but  the 
oceapiefs  of  Waleot  and  Broome  ^anor  Farms  were  not  assessed,  nor 
bad  they,  from  *time  immemorial^  done  any  statute  duty  on  r^-ttrtr 
the  highways  of  the  other  portion  of  the  parish.  The  occu-  ^ 
pi^rs  of  thooe  forms  had  always  repaired  the  roads  within  the  tything, 
without  the  aid  of  the  inhabitants  of  the  rest  of  the  parish ;  and  they 
Iiad  done  so  on  two  occasions  under  threats  from  inhabitants  of  Swin- 
ion  to  indict  theni. 
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There  were  three  highways  across  Walcot  Tything;  one  of  them, 
in  the  Broome  Manor  Farm,  was  a  stoned  road,  the  others  were  for' 
the  most  part  what  are  termed  '^  green  roads,"  with  gates  wherever  a 
hedge  intersected  them :  a  part  of  the  road  in  Walcot  Farm,  enclosed 
by  hedges,  about  ninety  yards  in  length,  and  another  part  about  the 
same  length,  where  the  same  road  crossed  a  brook,  were  stoned;  they 
'ytere  also  stoned  near  the  gateways.  The  repairs  were  usually  done 
at  the  same  time  that  the  stones  were  put  down  at  the  gateways  of  the 
farms. 

'  In  1857,  the  occupiers  of  Walcot  and  Broome  Manor  Farms  were 
for  the  first  time  assessed  to  the  highway -rate  for  the  parish  of  Swio- 
don,  and,  on  appeal  to  the  Quarter  Sessions,  the  rate  was  confirmed 
subject  to  a  case  for  the  opinion  of  this  Court.  Upon  the  facts  stated 
in  that  case  the  order  of  Sessions  was  confirmed  in  Trinity  Term, 
1859,  (a)  the  Court  being  of  opinion  that  there  was  not  sufficient 
evidence  that  Walcot  Tything  was  a  district  of  right  maintaining  its 
own  highways. 

In  July,  1861,  the  highway-rate  in  question  was  duly  made  and 
allowed,  in  which  the  plaintiff  was  assessed  in  respect  of  his  occupa- 
tion in  the  tything  of  Walcot.  The  plaintiff  refused  to  pay  the  rate; 
upon  which  a  summons  was  taken  out  before  justices,  who  decided 
^1781  ^^^^  ^  distress  ^warrant  should  be  issued,  but  suspending  the 
^  issuing  of  it  in  order  that  an  application  might  be  made  to  this* 
Court.  A  rale  was  obtained  calling  upon  the  justices  to  issue  their 
warrant,  and  was  made  absolute  by  Blackburui  J.,  in  the  Bail  Court, 
in  Hilary  Term,  1862 ;  in  obedience  to  which  the  distress  which  was: 
the  subject  of  the  present  action  was  made.  Notice  of  action  was 
given  to  the  defendant  on  the  28th  of  April,  1862. 

It  was  objected  for  the  defendant,  first,  that  there  was  no  evidence 
to  go  to  the  jury  of  the  exemption  of  the  tything  of  Walcot  from  the 
highway-rates  of  the  parish ;  secondly,  that  the  action  would  not  lie; 
thirdly,  that  notice  of  action  was  not  given  in  due  time,  and  conse- 
quently the  action  was  commenced  too  soon. 

The  learned  Judge  overruled  these  objections,  reserving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit ;  and  left  to  the  jury  the 
question  whether  the  tything  of  Walcot  had  from  time  immemorial 
been  used  to  repair  its  highways  independently  of  the  rest  of  the 
parish  of  Swindon. 

The  jury  found  a  verdict  for  the  jplaintiff  for  51.  7s.  2dL,  the  amount 
of  the  rate. 

In  Michaelmfts  Term,  1862,  (hltridge  moved  for  a  rule  nisi,  in 
pursuance  of  the  leaVe  reserved,  or  for  a  new  trial  on  the  ground  of 
the;  improper  reception  of  evidence.  First  There  was  no  evidence 
fot  the  jury  of  the  exemption  of  the  tything  of  Walcot  from  the  high- 
way-rates of  the  rest  of  the  parish  of  Swindon.  [Blackburn,  J., 
referred  to  note(o}  to  Bex  v.  Stoughton,  2  Wms.  Saund.  158  h,  t,  6th 
ed;,  citing  Bex  v.  The  Inhabitants  of  Ecclesfield,  1  B.  &  A.  S48.] 
Secondly.  The  warrant  was  issued  in  obedience  to  a  rule  of  this 
Cotirt,  which  is  conclusive  and  a  justification  to  all  acting  under  it: 

Fawcett  v.  Fowlis,  7  B.  &  C.  894  (S.  C.  L.  B.  vol.  14).    [Black- 

■  J-'  '      ■  •  .... 

(a)  Reg.  V.  YrMmAB,  9S  L.  T.  S20;  7  W.  R.  65S. 
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BUBK,  *J. — ^That  was  an  action  against  joatioes.  This  sort  of  r^^tftk 
action  will  lie  against  a  surveyor  ol  highways:  Mil  ward  v.  ^ 
Caffin,  2  W.  Bl.  1830;  The  Governors  of  Bristol  Poor  v.  Wait,  1  A,. 
k  E.  264  (E.  C.  L.  R.  vol.  28).]  Thirdly.  The  notice  of  action  was 
not  in  time.  Fourthly.  The  Parliamentary  survey  in  1652  waa 
made  in  the  time  of  the  Commonwealth,  and  therefore  without  com- 
petent authority.  [Blackburn,  J.-— It  was  evidence  of  reputation 
though  issued  under  the  authority  of  an  usurper.  Gockburn,  C. 
J. — There  was  authority  de  faoto,  and  that  is  sufficient  for  this  pur- 
pose.] Bule  granted  on  the  first  and  third  grounds ;« 

and  refused  on  the  others. 

Jfontague  Smith  and  Kingdon  showed  cause. — First.  There  was 
abundant  evidence  to  show  that  the  hamlet  of  Walcot  was  a  separata 
district  which  had  immemorially  repaired  the  roads  within  it»  and  it 
is  not  necessary  to  show  an v  consideration  to  sustain  the  charge  upo» 
the  inhabitants  of  the  hamlet  for  the  repair  of  its  highways :  Bex  Vv 
The  Inhabitants  of  Ecclesfield,  1  B.  &  A.  848,  859.  The  inhabitanU 
of  a  hamlet  which  have  been  immemorially  used  to  repair  the  road« 
within  it,  are  in  the  same  situation  as  the  inhabitants  of  i^ 
parish  with  respect  to  their  legal  liability  to  the  repair  of  roads  within 
their  district :  Bex  v.  The  Inhabitants  of  Netherthong,  2  B.  &  A.  179» 
Rex  t.  The  Inhabitants  of  Hatfield,  4  B.  &  A.  75  (E.  C.  L.  B.  vol.  6). 
The  repair  of  the  roads  within  the  hamlet  is  a  sufficient  consideration 
for  the  exemption  from  liability  to  contribute  to  the  repair  of  tho 
roads  in  the  parish.  By  stat.  5  &  6  W.  4,  c.  50,  s.  5,  the  word  "  parish'' 
shall  be  construed  to  ^include,  a  tything,  hamlet,  &c.,  or  any  i-^ciqa 
other  place  or  district  maintaining  its  own  highways.  ^ 

Secondly,  stat.  5  &  6  W.  4,  c.  50,  s.  109,  enacts  that  twenty-one 
days'  notice  of  action  shall  be  given ;  and  by  stat.  5  &  6  Yict.  c.  97,  a. 
4,  "In  all  cases  where  notice  of  action  is  required,  such  notice  shall 
be  given  one  calendar  month  at  least  before  any  action  shall  be  coni« 
xnenced."  In  the  present  case,  excluding  the  day  of  the  notice,  April 
28th,  and  the  day  of  issuing  the  writ.  May  29th,  there  were  thirty 
days,  which  is  a  clear  calendar  month  according  to  the  number  of  tb« 
days  in  April.  [Blackbubn,  J. — It  is  as  long  a  time  as  if  the  notice 
had  been  given  on  the  last  day  of  March  and  the  writ  had  been 
issued  on  the  1st  of  May.]  The  length  of  the  month  for  which  notice 
is  given  must  be  regulated  by  the  number  of  days  in  the  month  in 
which  the  notice  is  given,  because  in  reckoning  it  tbe  last  dav  of  the 
month  in  which  the  action  is  brought  is  not  reached ;  and  here  the 
calendar  month  cannot  have  two  29th  or  80th  days.  [Blackbukn, 
J.— In  the  case  of  bills  of  exchange,  the  day  on  which  the  bill  becomes 
due  is  always  reckoned  according  to  the  month  in  which  the  bill  is 
dated.  Wightman;  J.— In  Byles  on  Bills,  8th  ed.,  pp.  188-189,  *'  ^t 
is  said  to  be  a  rule  not  to  extend  the  time  at  which  the  bill  falla  duo 
heyond  the  month  in  which  it  would  have  fallen  due,  had  that  month 
been  of  the  length  of  thirty-one  days.  Thus,  if  a  bill  at  one  moath 
1)6  drawn  on  the  Slst  of  January,  it  will  be  due  on  the  28th  of  Feb- 
ruary, and,  with  the  days  of  grace,  payable  on  the  8d  of  March  ;^ 
citing  Marius  75.  Blackburn,  J.^Marius  also  says,  p.  74  ''The 
usance  is  to  be  accounted  a  month  from  the  date  of  the  bill,  let  the  month 
&U  out  how  it  will,  whether  it  be  amonth  that  hath  in  it  81  days,  SO  dajf^ 
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4(1filT  ^'  ^^  ^7%  cftoh  montb  by  denamination  is  a  full  and  perfect 
•^  uianoe,  for  when  it  is  said  at  usance,  it  is  as  much  as  if  it  were 


gAb  month  after  the  date;*'  and  he  adds,  that  merchants  usually 
Mokon  ''a  full  month  by  denomination,  from  sueh  a  day  of  such  a 
iaonth  to  the  same  day  of  the  next  month,  or  from  the  last  day  of  one 
month  to  the  last  day  of  the  next  month  ;*'  and  he  gives  as  an  instance, 

L7d,  "  a  bill  dated  the  10th  dfty  of  February  new  style,  which  is  the 
t  of  January  old  style^  made  payable  at  usance  in  London,  will  be 
dtie  the  last  of  February  old  styW  It  is  a  curious  result  that  bills 
drawn  on  the  28th,  2§th,  80tb,  and  Slat  of  January,  would,  in  an 
ordinary  year,  all  become  due  on  the  28th  of  February.]  In  Youn^ 
•.  ^iRgon,  6  M.  &  W.  49,t  which,  overruling  Castle  t;.  Burditt.  S  T.  B. 
f28,  decided  that  in  the  computation  of  the  calendar  month's  notice 
^f  action  to  a  justice  requited  by  stat  24  G.  2,  c.  44,  s.  I,  the  day  of 
living  the  notice  and  the  dav  of  issuing  the  writ  were  both  to  be 
excluded,  the  notice  was  served  on  the  26th  March,  and  the  writ  was 
sued  out  on  the  26th  April,  and  it  was  hel<)  that  the  notice  was  iiisuiB- 
•ient.  That  case  shows  that  the  length  of  the  month  in  which  the 
time  begins  to  run  stamps  its  character  on  the  month's  notice.  [Black- 
B0BN,  J. — The  same  ooservation  may  be  made  on  Castle  v.  Burditt, 
though  overruled  as  to  the  day  on  which  the  computation  of  the  month 
is  to  begin.  Suppose  the  notice  of  action  were  given  on  the  Slst 
January,  the  writ  might  be  issued  on  the  1st  of  March ;  the  calendar 
does  not  allow  more.  Oockburn,  C.  J.-^Suppoae  the  notice  was 
^ven  on  the  28th  February.]  The  writ  might  be  sued  out  on  the 
^9th  March,  f  Blackbubn,  J. — ^A  sentence  of  a  certain  number  of 
*1821  ™^°^^^  imprisonment  ^expires  on  the  corresponding  day  of 
-'  the  month  to  that  oA  which  it  began.]  In  Lester  v.  Garland, 
15  Yes.  248,  a  botid  was  to  be  executed  within  six  months  of  the 
death  of  the  testator,  who  died  on  the  12th  of  January,  and  a  bond 
executed  on  the  12th  July  following,  was  held  to  be  in  time :  but  if 
taecution  of  the  bond  on  the  18th  would  have  been  in  time,  as  must 
be  contended  by  the  other  side^  the  argument  as  to  whether  the  day 
Df  the  death  should  be  excluded  in  reckoning  the  six  months  was 
tinnecessary.  [They  also  cited  Hardy  v.  Ryle,  9  B.  &  C.  603  (E.  C. 
L.  R.  vol.  17)>  Webb  v.  Fairmaner,  8  M.  &  W.  478,  477,t  per  Parke, 
B.,  commenting  on  Pellew  v.  The  Inhabitants  of  Wonfofd,  9  B.  &  C. 
184;  Russell  t;.  Ledsam,  14  M.  k  W.  874.t 

*  O^lmdgty  JET.  T.  Oole^  and  Buttar,  contri. — First.  In  the  absence  of 
iSome  definite  and  formal  consideration  for  the  exemption  the  Don- 
ating of  the  inhabitants  in  the  hamlet  to  the  highway-rate  for  the 
^rish  is  not  sufficient  "  The  mere  £ftct  of  properties  having  been 
emitted  to  be  rated  cannot  avail  as  an  argument  against  their  being 
fated,  if  liable  by  law  to  be  rated  :'*  Medland  v.  Talne,  4  Jur.  N.  S. 
1288,  1285,  per  Dn  Lushinffton.     [Wiqhtmak,  J.^Suppose  the 

Slaintiff  was  tne  sole  owner  and  the  sole  occupier  in  the  hamlet,  must 
e  levy  a  highway-rate  on  himself?]  In  onler  to  establish  a  legal 
exemption  of  the  inhabitants  of  a  district  there  must  be  a  duty  cast 
'upon  them  by  the  power  of  the  law.  The  roads  witliin  this  hamlet 
'were  not  such  at  tne  parish  would  have  repaired ;  and  the  repairs 
^iMtually  done  to  those  loads,  and  the  manner  of  doing  them,  do  not 
4bow  any  legal  duty  ui  the  inhabitants  of  the  hamlet.  [They  referred 
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to  Ik^.  9.  ^Freeman,  88  L.  T.  220;  7  W.  K  556.  Blackbubn>  r^^go 
J. — There  the  evidence  was  the  other  wayj  ^ 

Seocmdlj.  The  notice  having  been  given  on  the  28th  April  the 
month  began  to  run  on  the  29th,  and  the  plaintiff  ought  to  have  a 
perfect  month  by  the  calendar  to  tetidev  Itmends*  In  this  instance^ 
the  month  ruiis  into  Maj,  vhieh  has  thirty -one  days ;  and  therefore 
by  fair  intendment  the  plaintiff  ought  to  have  thirty -one  days  notice 
df  action,  which  would  end  on  the  29th  of  May.  Aooording  to  Lester 
V.  Garland,  15  Yes.  248,  257,  a  day  is  indivisible,  and  therefore  the 
pbintiff  ought  to  have  hid  until  May  29th  to  tender  amends.  (Black* 
BUBX,  J. — In  Story  on  Bills  of  Exchange,  sect.  880,  2d  ed^  it  is  said 
that  in  the  case  of  a  bill  of  exchange  draWn  on  the  10th  day  of 
January  payable  in  a  month  without  grace,  "the  bill  will,  without 
grace,  be  payable  on  the  10th  day  of  February  .  .  . . ;  and  no  allow- 
ance will  be  made  for  the  ihct,  that  February  may  or  does  contain 
only  twenty-eight  days.  A.bill  of  exchange,  therefore^  dated  on  the 
1st  day  of  January,  and  payable  six  months  after  date,  or  after  sights 
without  grace,  will  be  payable  on  the  Corresponding  day  of  the  sixth 
month,  viz..  the  1st  day  of  July,  for  then  the  six  months  will  expire, 
whatever  number  of  days  the  intermediate  months  may  eontaia."- 
What  makes  a  calendar  month  is  the  same  Question  in  both  eases^ . 
though  in.  the  case  of  a  bill  of  exchange  the  month  isreekoned  inclu* 
rively  of  the  day  on  which  it  falls  due.)  The  computation  of  the  time 
when  a  bill  of  exchange  becomes  due  depends  upon  mercantile  usage:; 
here  it  depends  on  stat.  5  k  %  Vict.  e.  97,  s.  4,  which  ^requires  r*i  04 
the  notice  to  be  given  "  one  calendar  month  at  least''  before  '• 
the  action  is  commenced. . 

CocxBUiiN,  C.  J. — ^I  am  of  o{Mnion  that  this  rule  ought  to  be  dis* 
charged.  On  the  main  question  there  was  evidence  to  go  to  the  jury^ 
am)  sufficient  to  support  their  flnditig^  These  farms  have  from  thc» 
earliest  times  constituted  a  tything*,  they  have  never  before  the  year 
1857  been  called  upon  to  contribute  to  the  repair  of  the  parish  high- 
ways; and  moreover  the  parish  has  never  contributed  to  the  repair 
of  the  highways  within  the  ty thing — -whatever  repairs  were  necessary 
have  been  done  by  the  inhabitants  of  the  tythmg,  and  this  was  a 
safficient  consideration  to  make  them  locally  exempt  from  liability  tQ 
the  repairs  of  the  highways  in  the  parish. 

As  to  the  other  point,  stat.  6  it  6.yiet  C.  97,  s.  4,  requires  one 
calendar  month^s  notice  at  least:  beforeiibe  action  shall  be  commenced* 
I  think  this  notice  was  safficieai»  ^  In\a  ease  like  the  present  where 
the  months  are  broken,  the  day  on  which  the  notice  was  given  being 
excluded,  the  calendar  month  or  other  period  of  time  required  is  com* 
plete,  when,  starting  from  a  given  day  m  the  first  month,  you  come  to 
the  corresponding^  day  in  the  succeeding  month  whatever  be  the  length 
of  either.  This  is  in  aocordance  with  common  usage,  especially  with 
regard  to  bills  of  exchange,  and  with  the  sense  of  mankind.  As  Mr. 
Kifigdon  argued  with  great  force,  you  cannot,  in  reckoning  a  calendar 
month,  include  two  days  of  the  same  number.  And  this  doctrine  seems 
to  have  been  considered  as  established ;  for  there  is  no  case  in  which 
t  contrary  one  has  been  even  suggested,  *and  in  some  of  the  r*iQx 
oises  which  have  been  cited  it  would  have  been  a  conclusive  ^ 
taswer. 
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WiOHTMAN,  J. — ^Ab  to  the  first  point.  There  was  evidence  that 
from  all  time  Walcot  was  a  tything,  and  that  the  parish  of  Swindoa 
had  never  compelled  the  inhabitants  of  the  tjthing  to  contribute  to 
the  repair  of  the  highways  within  the  parish ;  also  that  the  parish  of 
Swindon  never  contributed  to  the  repair  of  the  highways  within  the. 
tything,  and  whatever  repairs  were  done  to  the  highways  in  the 
tything  were  done  by  the  inhabitants  of  the  tything:  either  of  these 
facts  by  itself  would  not  be  sufficient,  but  taken  together  they  show 
exemption  of  the  inhabitants  of  the  tything  from  liability  to  repair 
the  highways  within  the  parish,  and  a  good  consideration  for  that 
exemption. 

On  the  other  point  I  agree  with  my  Lord  Chief  Justice,  for  the 
reason  that  there  cannot  be  two  days  of  the  same  number  in  a  calendar 
month. 

Blackburn,  J. — It  is  not  disputed  that  there  may  be  a  district 
smaller  than  a  parish,  which,  in  consideration  of  the  liability  by 
immemorial  usage  to  repair  its  own  highways,  is  exempt  from  liability 
to  contribute  to  the  repair  of  the  highways  in  the  parish.  Herev 
though  the  district  is  a  very  small  one,  the  three  things  mentioned  by 
my  brother  Wightman  taken  together  form  a  case  on  which  a  jnry 
might  find  that  the  tything  of  Walcot  was  legally  exempt  from  liabil* 
ity  to  repair  the' highways  in  the  parish. 

As  to  the  second  point.  It  has  been  well  settled  that  the  calendar 
month  required  by  the  statute  begins  at  midnight  of  the  day  on  which 
*1861  ^^^  notice  was  given ;  *and  generally  it  ends  at  midnight  of 
^  the  day  with  the  oorresponding  number  of  the  next  ensuing 
month  in  the  calendar.  In  the  present  case,  therefore,  I  think  that  the 
plaintiff  had  a  right  to  commence  bis  action  on  the  29th  of  May;  for 
this  would  give  the  defendant  one  clear  calendar  month's  notice.  It 
is  said  that  we  ought  to  consider  whether  the  month  in  which  the 
notice  expires  is  longer  or  shorter,  and  that  in  the  present  case  one 
day  ought  to  be  added,  because  May  has  thirty-one  days ;  and  so  if 
the  first  day  were  in  February  three  days  must  be  added.  But  that 
would  be  very  inconvenient,  and  would  lead  to  many  mistakes.  And 
in  the  case  of  bills  of  exchange  the  time  is  computed  without  regard 
to  whether  the  month  is  long  or  short.  When  the  notice  is  given  on 
the  29th  of  January  in  an  ordinary  year,  the  calendar  month  expires 
before  you  reach  the  29th  of  the  next  month ;  I  should  say  the 
calendar  month  would  run  out  on  the  last  day  of  February.  The 
same  principle  holds,  when  the  notice  is  given  on  the  last  day  of  a 
month  which  has  thirty-one  days,  and  that  month  is  followed  by  one 
which  has  only  thirty  days ;  but  those  caaes  are  exceptiona. 
^  Bule  discharged. 
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•In  the  matter  of  a  Suit  of  EGBERT  FORSTER  v.  MARY  r*iQT 
OWEN  FORSTER  and  BERRIDGE.    June  11.       L  ^^* 

Diforce  Court, — Foreign  marriage, — Suit  for  diuoLuiion  of  marriage. — CofU  ogainH 
adtaterer.^FrohibUion.—W  d:  21  Vict,  e.  85,  m.  27,  34. 

L  Qwmt,  whether  the  Court  for  Direree  and  Matrimonial  Caaies,  under  etai»  30  A  31  Tiet. 
e.  S5,  k  27,  haa  juriidiciion  to  entertain  a  petition  for  the  diisolution  of  a  marriage  between 
British  nbjeets  when  the  marriage  was  contraeted  in  •-  foreign  country,  aa  in  India. 

3.  Qmmf,  whether  prohibltioft  liea  to  that  Court? 

3.  On  a  petition  to  that  Cpurt  for  the  diiiolution  of  marriage,  the  Court*  if  ti>e  adultery  ic 
prored,  hai  power  to  order  all  the  costi  of  the  proeeedinga  to  be  paid  hj  the  co-responden^ 
although  it  does  not  decree  dissolution  of  the  marriage. 

4.  On  the  31st  March,  1883,  the  petitioner  81ed  a  petition,  in  the  Court  for  DiToroe  and 
MatRBenial  Causes,  for  dissolution  of  the  marriage  between  him  and  his  wife,  eelebrated  in  tlM 
Sast  Indies,  according  to  the  rites  of  the  Church  of  England,  on  the  ground  of  her  adnlteiy  with 
tlM  co-respondent,  and  claiming  damages  against  the  co-respondent:  to  which  the  respondent 
sad  eo-reepondent  respecliTcly  entered  an  absolute  appearance ;  but  afterwards  applied  to  the 
Jadge  Ordtnary  to  be  allowed  to  appear  under  protest,  on  the  ground  that  the  Court  had  no 
jurisdiction,  by  reason  of  the  petitioner  and  respondent  ncTor  having  been  domiciled  within 
its  jurisdiction;  which  application  was  reftised.    On  the  trial  of  the  issues  in  December,  1883, 
U|e  jury  found  that  the  adultery  was  proved,  and  assessed  the  damages  to  be  paid  by  the  co- 
retpoDdeat  at  bOOOt. ;  and  thereupon  the  Judge  Ordinary  pronounced.a  decree  nisi  for  thedisso-  - 
hrtion  of  the  marriage,  and  ordered  him  to  pay  all  the  c6its  of  and  incident  to  the  petition. : 
Upon  application  .by  the  eo-respondent  for  prohibition  to  the  Judge  Ordinary :  Held,  that  the  . 
co-respondent  was  only  aggrieved  by  the  order  for  payment.of  the  costs,  which,  if  wrong,  was 
gieuad  for  appeal,  and  therefore  prohibition  ought  not  to  issue. 

Lr  this  Term,  Mar  26th,  Coleridge  obtained  a  rule  calling  upon  the 
Judge  Ordinary  of  Her  Majesty's  Court  for  Divorce  and  Matrimonial 
Causes,  to  show  cause  why  a  writ  of  prohibition  should  not  issue  to 
prohibit  him  from  making  absolute  the  decree  ixisi  for  dissolving  the 
marriage  between  the  petitioner,  Robert  Forster,  and  the  respondent, 
Mary  Owen  Forster,  and  from  proceeding  further  in  that  auit  against 
either  or  any  of  the  parties  thereto. 

The  rule  was  granted  on  the  application  of  the  ^co-respond-  r^ioo 
ent.  whose  affidavit  stated  that,  on  the  21st  March,  1862,  the  ^ 
petitioner  filed  his  petition  in  the  Court  for  Divorce  and  Matrimonial 
Causes,  in  which  he  described  himself  as  of  Chertsey,  in  the  county- 
of  Surrey,  and  a  major  in  Her  Majesty's  Indian  army,  and  alleged: 
that  he  was,  on  the  20th  June,  18S9,  married  to  the  respondent,  Mary*. 
Ann  Forster,  at  Bareilly,  in  the  East  Indies,  and  that  after  his  mar-- 
riage,  he  lived  and  cohabited  with  his  wife  at  several  places  in  tho* 
East  Indies,  as  well  as  at  several  places  in  Endand ;  and  that  she  left 
him  in  January  1854,  at  Chunar,  m  the  East  indies,  and  proceeded  to 
England  and  remained  there;  and  that  he  left  India  in  November, 
.1861,  for  the  sole  purpose  of  presenting  his  petition  to  the  Court  for 
Divorce  and  Matrimonial  Causes :  that  by  the  petition  he  prayed  that 
Court  to  decree  that  his  marriage  with  the  respondent  might  be  dis*. 
solved  on  the  ground  of  adultery  with  the  co-respondent;  that  it  did 
not  appear  by  the  petition  what  was  the  domicile  of  origin  of  the 
petitioner  or  the  respondent,  or  where  they  were  domiciled  at  the  time 
of  their  marriage,  or  what  was  their  bonfi  fide  domicile  at  the  time  of 
the  committal  of  the  acts  of  adultery  by  the  respondent  set  forth  in 
the  petition,  or  what  was  their  domicile  at  the  time  of  filing  the  peti*. 
tioac  that  the  co-respondent  was  served  with  the  petition  on  the  25th 
March,  1862,  and  at  .that  time  had  no  information  on  the  subject  pf  .^ 
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tbe  domicile  of  the  petitioner  or  respoAdent,  and  no  knowledge  of  the 
materiality  of  thai  met :  that  after  an  absolute  appearance  had  been 
entered  on.  his  behalf,  and  on  behalf  of  the  responaent  respectively  by 
their  solicitors,  it  came  to  the  knowledge  of  his  solicitor  that  tbe  peti- 
tioner and  respondent  had  been  born  in  the  East  Indies ;  that  tbe 
*1891  ^^^^'^^^  ^^^  mother  of  the  petitioner  and  respondent  were  born, 
^  resided,  and  died  domiciled  in  the  East  Indies ;  that  the  peti- 
tioner and  respondent  had  retained  their  domicile  there  from  the  time 
of  their  birth  up  to  the  time  of  their  marriage,  and  that  the  petitioner 
had  ever  since  nis  marriage  retained  his  domicile  there:  that  on  the 
10th  April,  1862,  a  summons  was  taken  out  by  the  solicitor  for  the 
co-respondent  before  the  Judge  Ordinary,  to  amend  his  appearance, 
by  making  it  an  appearance  under  protest  to  enable  him  to  contest 
the  jurisdiction  of  the  Court  to  entertain  the  suit  by  reason  of  the  peti- 
tioner and  the  respondent  never  having  been  domiciled  within  the 
jurisdiction  of  the  Court;  and  about  the  same  time  the  solicitor  for 
the  respondent  took  out  a  similar  summons;  that,  on  the  29th  April, 
the  Juage  Ordinary  refused  to  amend  their  appearances:  that  on  the 
2d  May,  1862,  a  plea  to  the  jurisdiction  of  the  Court  was  filed  by  the 
respondent,  but,  on  the  20th  May,  by  order  of  the  Court,  was  taken 
<^  the  files :  and  on  the  26th  May,  an  hoi  on  petition,  in  order  to 
rkise  the  question  of  the  jurisdiction  of  the  Court,  was  filed  ov 
behalf  of  the  respondent,  but  on  the  3d  June,  bv  order  of  the  Court, 
was  taken  off  the  files :  that  on  the  2d  May,  the  co-respohdent  filed 
an  answer  to  the  petition  to  prevent  judgment  going  against  bim  by 
default ;  that  the  respondent  also  pleaded  to  the  suit ;  that  in  Novem- 
ber the  co-respondent  obtained  leave  to  amend  his  answer :  tbat^  on 
the  trial  of  the  issues  raised  in  the  suit  in  December,  1862,  the  jury 
found  that  the  adultery  was  proved,  and  assessed  the  damages  to  be 
paid  by  him  in  the  suit  at  50007.;  and  thereupon  the  Judge  Ordinary 
pronounced  a  decree  nisi  for  the  dissolution  of  the  marriage,  and  cott- 
«ioni  ^^^^^  ^^^  co-respondent  to  *pay  all  the  costs  of  and  incident 
^^^^  to  the  petition :  tbat,  in  April^  1868,  W.  O.  intervened  in  tbe 
euit,  under  the  provisions  of  stat.  28  k  24  Vict  c.  144,  s.  7,  in  order 
that  the  question  of  iurisdiction  might  ultimately  be  adjudicated  upon, 
and  in  May  showed  cause  by  counsel  against  the  decree  nisi  bein^f 
made  absolute ;  and  the  Court  decided  that  the  question  of  juriadictioa 
oould  not  be  raised  by  W.  O.  in  the  character  of  intervener. 

The  affidavit  of  the  attorney  for  the  petitioner,  which  was  used  on 
fiiiowing  cause  against  the  rule,  stated  that,  at  the  time  of  the  filing  of 
his  petition  in  March.  1862,  he  was  residing  lit  Chertsey  in  the  county 
of  Surrey ;  that,  at  tne  time  of  the  committing  the  adultery  in  tbe 

Eetition  mentioned  up  to  December,  1859,  the  respondent  lived  with 
er  two  sons  and  two  daughters,  being  all  the  surviving  children  of  ^ 
the  marriage,  in  a  house  iii  London,  taken  for  a  term  of  three  years; 
that  in  reply  to  the  plea  of  the  respondent  to  the  jurisdiction  of  the 
Court  of  Divorce  the  petitioner  filed  an  affidavit,  dated  May  7th,  186% 
in  which  it  was  stated  that  his  father  and  mother  were  natural  bom 
flttbjects  of  this  realm,  that  he  had  never  regarded  India  otherwise 
than  as  the  country  in  which  his  military  duties  were  to  be  performed, 
and  had  on  every  occasion  when  tbe  opportunity  offered  left  India  for 
the  purpose  of  staytag  in  this  eountry,  and  intended  wheneref  bii 
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term  of  duty  expired  to  retire  to  this  country  and  pass  here  the 
refnainder  of  his  days ;  that  his  maiTtage  with  the  petitioner  was 
celebrated  according  to  the  rites  of  the  Church  of  England  at  Bareilly 
in  the  Archdeaconry  of  Calcutta ;  that  he  had  cohabited  with  the 
petitioner  during  the  years  1850  and  1851  in  places  in  England^ 
and  his  last  child  by  her  wa3  born  during  such  cohabitation  on 
the  21st  November,  1850;  that  his  *four' surviving  children  r»-fot 
bad  been  educated  and  brought  up  in  this  country,  and  two  of  '^  ^ 
them  were  then  residing  with  him  at  Chertsey,  and  that  the  respond- 
ent 4ind  her  two  daughters  by  the  petitioner  were  still  resident  in 
England. 

Coleridge^  on  moving  for  the  rale,  relied  on  the  ^oond  that  the 
Court  for  Divorce  and  Matrimonial  Causes,  to  which,  t>y  stat.  20  t^  2i 
Vict.  c.  85,  s.  6,  the  jurisdiction  of  the  Ecclesiastical  Courts  was 
transferred  with  the  additional  pgwer  by  stat.  27  to  grant  divorces  a 
vincnlo  matrimonii,  had  no  jurisdiction  to  entertain  the  suit,  the 
marriage  having  been  contracted  in  India :  and  cited  Batcliflf  v.  Rat* 
cliff  and  Anderson,  1  Swab,  k  T.  467,  Yelverton  v.  Y elverton,  Id.  574, 
686,  Sitoonin  v.  Mallac,  2  Id.  67,  CoUett  v,  Collett,  8  Curt.  T26, 726, 729, 
730,  Tenducci's  Case,  cited  by  Dr.  Lushington  in  Collett  v.  Collett 

5  Cart  781, 782,  Deck  v.  Deck,  2  Swab,  k  T.  60,  Bond  v.  Bond,  2  Swab. 

6  T.  93,  Brodie  v.  Brodie,  Id.  259,  268,  Story's  Conflict  of  Laws,  ch. 
vii,  [BiiACKBuaN,  J. — Yelverton  v.  Yelverton  proceeds  on  the  ex- 
press ground  that  the  respondent  was  not  domiciled  in  England  at 
Ihe  time  of  the  suit ;  but  the  cases  cited  there  show  that  when  the 
adulterer  is  in  England,  though  a  foreigner,  he  would  be  within  th# 
jurisdiction  of  the  Court.  He  also  referred  to  Dalrympla  v.  Dalrym- 
ple,  2  Ha^.  Cons,  Bep.  54.] 

Lush  (with  him  Mundell  and  JTl  J^.  QxlS)ons)  showed  cause  on  behalf 
of  the  petitioner. — First.  Prohibition  cannot  go  to  the  Judge  of  the 
Court  for  Divorce  *and  Matrimonial  Causes.  That  Court  is  r*-i  m 
constituted  and  derives  its  authority  from  stat.  20  &  21  Yiot.  '- 
c  85,  amended  by  stats.  21  k  22  Yict.  c.  108,  29  k  28  Yict.  c.  61,  2^ 
k  24  Yict  c.  144,  which  last  Act  was  made  perpetual  bjr  25  and  26 
Vict,  c  81.  It  has  a  permanent  Jhdge,  called  the  Judge  Ordinary 
of  the  Court,  stat.  20  &  21  Yict.  c.  85,  s.  9 ;  by  the  same  statute,  s.  S, 
and  22  &  23  Yict.  o.  61,  s.  1,  the  Lord  Chancellor  and  all  the  Judges 
of  the  Superior  Courts  of  Common  Law  at  Westminster  ate  Judges 
of  the  Court ;  and  by  stat.  20  k  21  Yict.  c.  85,  s.  56,  in  the  case  of  a 

Sitition  for  the  dissolution  of  a.  marriage  there  is  an  appeal  to  the 
OQse  of  Lords.  \Efi  also  referred  to  stat.  28  k  24  Yict.  c.  144,  s.  3.] 
f  If  a  prohibition  lies  to  that  Court  a  single  judge  of  this  Courts  sitting 
ia  toe  Bail  Court,  might  grant  \%  after  sentence,  and  might  also  grant 
it  to  the  Court  of  Appeal.  [Blackbuhit,  J. — It  is  not  the  dignity 
of  the  individual  Judge  which  prevents  prohibition  fricmi  g<nng.]  The 
Cmirt  in  questio4  has  a  general  and  exclusive  jurisdiction  in  matters 
vA  causes  matrimonial,  which  is  to  be  ^  exercised  in  the  name  of 
Ha  Miyesty  in  a  Court  of  record,  to  be  called  '  The  Court  ibr  Divoite 
vA  llatrimonial  Causes ;' "  stat  20  k  21  Yict.  o.  85,  s.  6.  its  joria- 
ikSmxi  ia  much  largeor  than  that  of  the  Ecclesiaattcal  Courts,  wUfih 
jMi  only  a  ppiritu^jurisdiction,  and  have  been  always  tfmted  as 
inibdorCoarts.    in  Bx  parte  Cowan,  8  B.  ft  A.  ISS  (B.  0,  L.  B.  n) 
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B)f  a  prohibition  was  moved  for  to  the  Lord  Chancellor  sitting  m 
bankruptcy,  and  Abbott,  C.  J.,  delivering  the  judgment  of  the  Courts 
which  disposed  of  the  objections  to  the  jurisdiction  of  the  Lord  Chan- 
cellor in  the  particular  instance,  expressly  abstained  from  giving  any 
*ldS1  ^P^^^^^  ^°  ^^^  ^question  whether  the  Court  had  authority  to 
-I  grant  prohibition  to  the  Lord  Chancellor  sitting  in  bankruptcy. 
[Blackburn,  J. — ^In  Com.  Dig.  Prohibitum  (A.  1),  it  is  stated  "  A  pro- 
hibition lies  to  the  Duchy  Courts,  and  Courts  of  a  County  Palatine, 
if  they  hold  plea  of  lands  out  of  the  duchy."  Cromfton,  J. — And 
farther  on  it  is  added,  "To  the  Court  of  Exchequer,  if  it  grants  ^n 
attachment  for  a  proceeding  in  B.  B.  Dub.  [Earle  v*.  Paine]  Salk. 
650.  D.  [Coate  v.  Sir  Henry  Warner]  1  Boll.  252."]  The  proceedings 
in  the  Courts  of  a  County  Palatine  were  in  the  name  of  the  Counts 
Palatine,  and  the  indictments  concluded  "against  the  peace  of  tho 
Earl,  hiis  sword  and  dignity." 

Secondly.  A  Court  constituted  by  statute  has  power  to  construe 
the  statute  which  gives  it  jurisdiction :  In  re  Bo  wen,  21  L.  J.  Q.  B. 
10 ;  15  Jur.  1196.  The  Judge  Ordinary,  when  he  refused  to  amend 
the  appearance,  and  when  he  directed  the  plea  to  the  jurisdiction  to 
be  taken  off  the  files,  must  have  considered  the  question  of  juris- 
diction arising  npon  stat.  28  &  24  Vict.  c.  144.  And  either  the 
respondent  or  co-respondent  might  have  appealed  from  each  of  those 
decisions. 

Thirdly.  This  application  is  too  late,  being  more  than  three  months 
after  the  decree  nisi,  which  would  have  been  hiade  absolute  on  a  mo- 
tion  of  course;  stat.  28  &  24  Vict.  c.  144,  s.  7:  and  prohibition  will 
not  go  after  sentence,  unless  it  appears  on  (he  face  of  the  libel  that 
the  Court  had  no  jurisdiction:  Full  v.  Hutchins,  Cowp.  422,  424;  or 
that  there  was  an  excess  of  jurisdiction  in  the  act  of  trial :  Gould  9. 
Oapper,  5  East  845,  868-4.     [Coleridge,  contr^— By  stat.  28  k  24 

*1941  ^^^  ^  ^^'  ^*  ^'  "  ^^  ^"^  ^^^^  during  *the  progress  of  the 
^  cause  or  before  the  decree  is  made  absolute  any  person  may 
give  information  to  Her  Majesty's  proctor  of  any  matter  material  to 
the  due  decision  of  the  case,"  &a  He  cited  In  re  The  Dean  of  York, 
2  Q.  B.  1  (E.  C.  L.  B.  vol.  42),  plae.  6.  Cockburn,  C.  J.— The  provision 
cited  shows  that  the  decree  nisi  does  not  become  a  final  sentence  until 
after  the  expiration  of  three  months ;  but  the  delay  after  three  months 
might  be  accounted  for,  therefore  the  present  case  is  not  brought 
within  those  in  which  this  Court  would  not  interfere  after  final  sen- 
tence.] 

Fourthly.  Prohibition  is  only  demandable  of  right  by  a  partv 
aggrieved :  it  is  matter  of  discretion  whether  the  Court  will  grant  it 
upon  the  suggestion  of  a  stranger:  The  case  of  The  Parish  of  Aston 
'9.  Castle  Birmidge  Chappel,  Hob.  66 ;  Serjeant  Morton's  Case,  1  Sid. 
65.  [WiOHTMAN,  J. — ^In  Tarrant  v.  Mawr,  1  Str.  676,  there  being 
cross-suits  by  two  wives  in  the  Spiritual  Court,  the  two  husbands 
entered  into  an  agreement  to  stay  jjroceedings  on  both  sides,  and  upon 
one  of  the  wives  going  on  prohibition  was  refused  to  her  husband.] 
Stat  20  k  21  Yict  c.  85,  s.  28,  requires  that  the  adulterer  shall  be 
made  co-respondent  in  a  petition  for  the  dissolution  of  marriage; 
under  aeet  88,  the  Judge  Ordinary  had  juriadiotion  to  entertain  fli^ 
petition. against  the  oo-respondent  for  damages:  and  nnder  sect  Silm 
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bas  power  to  order  the  co-respondent  '*to  pay  the  whole  or  anv  part 
of  the  costs  of  the  proceedings."  The  right  of  action  for  crimiDal 
conversation  against  the  adulterer  is  taken  away  by  sect.  69 ;  and 
there  is  no  other  Court  in  which  the  co-respondent  could  be  sued. 
Assuming  the  dissolution  of  the  marriage  to  be  beyond  the  jurisdic- 
tion of  the  Judge  Ordinary,  the  co-respondent  is  a  stranger  r^iar 
*as  to  that,  seeing  he  has  no  interest  in  that  question.  The  ^ 
dissolution  of  the  marriage  and  the  decree  for  damages  against  the 
co-respondent  are  independent  of  each  other,  though  connected  in  the 
same  suit.    (He  was  then  stopped.) 

Dr.  Jkane  appeared  on  behalf  of  the  Judge  Ordinary,  but  did  not 
argue. 

Coleridge,  Mellish,  Dr.  Tristram,  and  K  G  Wilhughby,  contri. — First 
The  Court  for  Divorce  and  Matrimonial  Causes  has  no  jurisdiction 
over  an  Indian  marriage. 

Secondly.  Under  stat.  20  &  21  Vict.  c.  86,  s.  88,  there  are  two 

distinct  and  independent  courses  which  the  petitioner,  as  a  husband, 

might  have  taken.    He  misht  have  limited  his  petition  to  a  claim 

for  damages  against  the  adulterer,  in  which  case  there  would  have 

been  no  ground  for  a  prohibition ;  but  by  making  the  adulterer  co« 

respondent  in  a  suit  for  the  dissolution  of  the  marriage,  he  has  made 

bim  a  party  to  a  suit  over  which  the  Judge  Ordinary  has  no  juris* 

diction.     [WiOHTMAK,  J. — If  the  Judge  Onlinary  thought  he  had  no 

jurisdiction  over  the  marriage  he  would  make  no  decree  for  dissolv* 

ing  it,  though  he  might  decree  the  damages  recovered  against  the 

adulterer :  the  two  are  in  their  nature  separable.    Cockbubk,  C.  J. — In 

Bobinson  v.  Bobinson  and  Lane,  1  Sw.  k  Tr..862,  which  was  a  petition 

for  dissolution  of  marriage,  the  petitioner's  case  depended  on  alleged  con« 

fessions  contained  in  a  aiary  kept  by  the  wife,  and  the  full  Court  held 

that  it  was  admissible  against  the  wife  though  inadmissible  against  the 

co-respondent,  on  the  ground  that  the  respondent  and  co-respondent  have 

a  'distinct  interest  in  the  suit;  and  the  co-respondent  having  r»ioA 

been  dismissed  from  the  suit  in  pursuance  of  the  power  given  ^ 

in  Stat  21  k  22  Vict.  c.  108,  s.  11,  the  suit  went  on  against  the  wife.] 

That  section,  which  empowers  the  Court  to  dismiss  the  co-respondent 

from  the  suit  if  there  is  not  sufficient  evidence  against  him,  shows 

that  the  suit  was  considered  indivisible.    If  the  Judge  Ordinary  had 

90  jurisdiction  over  the  marriage  he  had  none  to  order  the  co-respond*- 

eat  to  pay  the  costs  of  that  part  of  the  suit :  they  would  not  have 

been  incurred  if  he  had  entertained  the  objection  to  his  jurisdiction. 

[WiGHTMAN,  J.— rMight  not  the  co-respondent  have  applied  for  a 

prohibition  before  these  costs  were  incurred?    At  any  rate  this  is 

Aot  more  than  ground  of  appeal.    Cbomptqk,  J. — Suppose  the  Judge 

Ordinary  gave  the  petitioner  the  costs  of  an  issue  upon  which  he  had 

not  succeeded,  that  would  not  be  matter  for  a  prohibition.]    The  wife 

incurs  costs  in  her  defence  which  are  properly  the  husband's,  and  they 

can  only  be  ordered  to  be  paid  by  the  adulterer  if  the  husband  suo- 

oeeds  in  the  principal  object  of  the  suit,  viz.,  a  dissolution  of  the 

urriage.    [Cbompton,  J.— That  is  contrary  to  the  words  of  sect.  84» 

Suppose  the  marriage  is  not  within  the  cognisance  of  the  Judge 

Ordinary,  still  that  section  gives  him  jurisdiction  to  order  the  eo 
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respondent  to  pay  tlie  wli61e  cocts  of  the  proceedings :  tbey  ate  the 
penalty  of  bis  adaltery.] 

Finally,  assuming  that  the  eo-respoodent  is  a  stranger,  he  may 

apply  for  prohibition.    In  De  Haber  v,  Tbe  Qoeen  of  Portugal,  17 

Q.  B.  171, 196  (E.  C.  L.  B.  vol.  7%  Lord  Campbell,  delivering  the 

judgment  of  tbe  Courts  said,  p.  214,  '*  We  find  it  laad  down  in  books 

^  of  the  highest  authority  that,  where  the  Court  to  whioh.  the  prohibi- 

^1971  ^^^^  ^^  ^  S^  ^^^  ^^  jurisdiction,  a  prohibition  may  *be  granted 
^  upon  the  request  of  a  stranger,  as  well  as  <^  the  defendant  him- 
self:  2  Inst.  607,  Com.  Dig.  ProhtbUhn  (Ey  [CocKBDRN,  C.  J.— 
Whether  the  suit  is  divisible  or  not,  the  applicant  would  only  have  a 
right  to  get  that  part  of  it  prohibited  in  which  he  is  interested.]  Hq 
has  a  right  to  apply  for  a  prohibition  of  the  whole  if  be  has  any 
interest  in  any  part. 

Lush  resumed  his  argument. — De  Haber  v.  The  Queen  of  Portugal, 
17  Q.  B.  171,  196  (E.  U.  L.  B.  vol.  79y  was  a  very  peculiar  case,  in 
which  the  Lord  Mayor's  Court  assumed  jurisdiction  over  a  peraoa 
not  within  its  jurisdiction.  Further,  in  the  present  case  the  respond* 
ent  and  co-respondent  havine  appeared  absolutely,  and  pleaded,  it  is 
too  late  to  apply  for  a  prohibitton:  Chichester  9.  The  Marquis  and 
Marchioness  or  Donegal,  Madd.  h  O.  S76,(a)  where  Sir  John  Leach 
said,  pp.  898,  899,  "A  party  admitting  a  fact  which  gives  jurisdiction 
to  a  Court,  and  appearing  and  submitting  to  that  jurisdiction,  upon 
g^ieral  principles,  and  upon  all  analogies  known  to  us,  can  never 
precede,  or  as  it  is  called  in  the  Scotch  law,  resile  from  those  &cts  and 
withdraw  that  admission."  In  this  Court  when  a  party  has  appeared 
by  attorney  he  cannot  afterwards  dispute  the  jurisdiction  of  the 
Gmrt ;  though,  if  he  aj^iears  in  person,  the  Court  allows  him  to 
withdraw.  In  the  ecclesiastical  Court,  appearance  is  given  by  the 
party  cited,  or  by  a  proctor  authorized  on  his  behalf:  Coote^s  Praa* 
tioe  of  the  Ecclesiastical  Courts,  p.  156 :  and  in  tlM  present  case  the 
JFudge  Ordinary  was  right  in  retusinff  to  allow  the  respondent  and 
co-respondent  to  tack  on  a  protest  to  their  original  appearance. 
'^1981  *CocEBUBN,  C.  J. — We  have  considered  the  caae  and  need 
-I  not  hear  further  argument  On  this  application  to  the  Court 
for  the  exercise  of  its  jurisdiction  by  way  oi  prohibition,  more  than 
one  question  of  difficulty  arises.  Whether  .the  jurbdiction  relating 
to  marriage  and  the  dissolution  of  marriage  is  to  be  exercised  accord- 
ing to  the  law  of  the  country  to  which  the  parties  belonged  i^  the 
time  when  the  marriage  was  contracted,  and  according  to  the  con- 
ditions under  which  they  may  be  supposed  to  have  entered  into  the 
marriage  contract,  or  according  to  the  law  of  the  eountry  where  the 
toibunal  is  situate  the  intervention  of  which  is  prayed,  is  one  of 
ithe  most  difiieult  questions  that  can  arise  upon  the  conflict  between 
the  laws  of  two  countries.  I  am  glad  that  we  are  not  called  upon  to 
decide  so  intricate  a  question.  So  also,  assuming  that  this  case  was 
beyond  the  jurisdiction  of  tbe  Court  for  Divorce  and  Matrimonial 
^Oauses:  whether  that  Court  \mng,  as  I  am  strongly  disposed  to 
•Aink  it  is,  a  Court  of  co-ordinate  mnk,  although  the  subjeet-matlw 
of  its  jurisdiction  differs  from  that  of  the  other  superior  Gourta^  is 

(a)  R«pgitia  bi  th«  e«iirt  Mow,  1  A4d.  ft. 
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one  to  which  a  i^rohibition  doUld  properly  issud  from  this  Couft,  is  t 
question  upon  which  it  is  unnecessary  to  pronounce  an  opinion. 

We  dispose  of  this  case  on  the  narrower  ground :  thai  is  t6  say, 
on  the  qnestioii  relating  to  the  exercise  of  jurisdiction  by  this  Court. 

The  applicant,  the  co-respondent^  in  a  stranger,  being  aggrievedi 
on  his  oWn  showings  6nly  in  so  far  as  he  has  been  decreed  to  pay  all 
the  costs  of  the  sait,  .including  those  of  the  wife,  in  r^isting  the  suit 
for  the  didsolution  of  the  tiiarriage.  The  suit  was  one  which  could 
be  brought  against  him  alone  or  as  a  co-respondent*  If  it  *had  r^-i  oji 
been  dismissed  as  against  the  wife^  it  might  naye  been  continued  ^ 
a^iust  him  with  a  view  to  obtain  damages  for  the  wrong  which  the 
husband  had  sustained.  The  to-respondent  then  is  only  aggriered  in 
respeet  of  being  ordered  to  pay  the  coMs  of  that  which  is  the  legal 
gronnd  of  complainti — in  all  other  respeots  he  is  a  stranger.  I 
entirely  concur  in  the  proportion  that^  ^tnough  the  Court  will  listen 
to  a  person  who  is  a  stranget,  and  who  i^terfer^  to  point  out  that 
some  other  Court  has  eice^ed  it^  juri»dietion,  Whet^by  some  wrong 
or  grievance  hite  been  sustainedi  yet  that  ii  not  ex  debito  justitiae^ 
bat  a  matter  upon  which  the  Court  may  properly  exercise  its  dis* 
(Action ;  $A  distinguished  froin  the  case  oi  a  party  aggrieved,  who  is 
entitled  to  relief  ex  debito  justitise  if  he  suiTers  from  the  usurpation 
of  jurisdietion  by  another  Court.  In  the  present  case,  all  that  the 
applicant  can  allege  is  that  he  hae  been  wrongfully  ordered  to  pay 
^ese  costs.  That  is  matter  for  application  to  the  Cotirt  itself  by 
which  the  decision  was  girett  U>  inform  or  redress  by  its  own  decree  j 
and  if  r^ress  cannot  be  dbtained  there,  then  to  the  Court  of  Appeal. 
On  this  groundi  I  am  of  opinion  that  this  rule  ought  to  be  discharged^ 

WiGHTMAN,  J. — I  agree  with  what  the  Lord  Chief  Justice  has  said 
on  the  narrower  ground,  Viz.^  the  insuffioiefncy  of  interest  in  the  appli* 
cant  in  the  subject- roattef  to  entitle  him  to  make  this  application. 

With  respect  to  the  minn  ground  of  application  for  a  prohibition  I 
entertain  gi^t  doubt,  because  by  stat.  20  &  21  Vict.  c.  85,  the  Judg^t 
OidiDary  has  abundant  jurisdiction  in  the  first  instance  to  inquire 
iaito  the  matter.  The  enactmenft  in  seel.  27  is,  "  It  *shall  be  r#20d 
lawful  for  any  husband  to  present  a  petition  to  the  said  Court,  ^ 
praying  that  his  marria^  may  be  dissolved,  on  the  ground  that  his 
wife  has  since  the  celebration  thereof  been  guilty  of  adultery."  ^ 
Primfi  facie,  therefore,  the  petitioned  and  respondent  being  British 
subjects  and  being  lawfully  married,  although  in  a  country  which  fo^ 
this  purpose  must  be  takeii  to  be  a  foreign  country,  the  husband  had- 
a  right  to  go  to  the  Court  and  pray  that  the  marriage  should  be 
dissolved^  The  objection  then  arises  that  the  marriage  is  one  which 
is  not  within  the  jufrisdiction  of  the  Court.  That  must  de|>end  upon 
questions  of  fa<3t  to  be  determined  somewhere ;  and  it  seems  to  mv 
that  the  Judge  Ordinary  has  a  general  jurisdiction  to  inquire  into  and 
determine  those  that  may  be  raised  as  to  the  place  where,  or  the  cir- 
oamstanoes  under  which,  the  marriage  took  place ;  and  supposing  her 
oame  to  a  wrong  decision,  I  think  it  would  be  a  ground  tor  appeal* 
lather  than  for  prohibition.  Ii  is  not»  howeveri  necessary  to  deter* 
mine  that  matter. 

CnoxFTOif,  J. — I  feel  great  dif&ctilty  as  to  the  question  whether 
this  marriage  is  within  the  Act  of  Parliament  relating  fo  divorce  and' 
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matrimonial  causes ;  and  agree  in  deciding  the  case  on  the  narrower 
ground. 

The  applicant  having  had  costs  awarded  against  him  under  stat.  20 
i  21  Yict.  c.  86,  s.  84,  and  being  an  adulterer,  has  no  locus  standi  to 
complain  of  the  dissolution  of  the  marriage;  the  only  suggestion  is, 
that  he  is  aggrieved  because  he  is  ordered  to  pay  costs*  But  they  are 
independent  of  the  dissolution  of  the  marriage.  Sect  84  gives  the 
Court  discretion  to  order  all  the  costs  of  the  proceedings  to  be  paid 
♦son  ^^  ^^^  ^adulterer, — whether  those  proceedings  are  successful , 
-'  or  not  as  to  the  dissolution  of  the  marriage.  And,  even  if  that 
were  not  so,  and  the  Judge  had  made  a  wrong  order  respecting  the 
costs,  that  is  a  question  of  practice,  and  not  a  matter  upon  which  it 
would  be  proper  for  this  Court  to  grant  a  prohibition.  I  am  of  opin- 
ion that  we  ought  not,  in  the  exercise  of  our  discretion,  to  entertain 
this  motion  on  the  application  of  a  stranger. 

At  the  same  time  1  agree  with  my  brother  Wightman  in  thinking 
that  the  Court  for  Divorce  and  Matrimonial  Causes  is  the  proper 
Court  to  decide  whether  this  marriage  is  within  stat.  20  &  21  Vict.  c. 
85,  s.  27.  That  Court  is  a  high  Court  established  by  Act  of  Parlia- 
ment, with  jurisdiction  over  marriages  in  general,  and  their  dissolu- 
tion ;  and  this  marriage  was  brought  before  it  on  matters  appearing 
to  be  expressly  within  its  cognisance.  Whether  the  marriage  is  one 
which  falls  within  sect.  6,  giving  the  Court  jurisdiction,  depends 
partly  on  law  and  partly  on  fact ;  and,  looking  at  the  scope  of  the  Act 
of  Parliament,  I  think  that  is  one  of  the  questions  whioh  that  high 
Court  is  appointed  to  decide,  subject  only  to  an  appeal  to  the  still 
higher  Court  given  by  sect.  56.  This  is  not  like  the  drawing  away 
a  case  from  the  jurisdiction  of  another  Court,  for  there  is  no  other 
Court  except  the  Court  for  Divorce  and  Matrimonial  Causes  which 
can  decide  the  <j[uestion.  Such  appears  to  me  to  be  the  law  on  this 
subject,  though  it  is  not  necessary  to  decide  it  positively,  and  we  have 
not  heard  a  full  argument  upon  it. 

BliAOKBURN,  J. — It  is  not  necessary  to  decide  whether,  if  the  Court 
for  Divorce  and  Matrimonial  Causes  exceeded  its  jurisdiction,  ve 
*2021  ^^^^^  isBMe  a  prohibition  to  it.  I  ^incline  to  think  that,  if 
•'  there  were  a  clear  excess  of  jurisdiction  by  that  Court,  we 
CDuld  do  so,  notwithstanding  the  high  dignity  of  the  persons  who 
constitute  it.  But,  on  the  other  hand,  the  power  of  appeal  to  the 
House  of  Lords  makes  me  doubt,  because  it  is  argued  that  if  prohibi- 
tion  lies  to  the  inferior  it  would  lie  also  to  the  appellate  Court. 

The  other  question  is  as  difficult  a  question  as  can  be  raised;  viz., 
whether  this  marriage  comes  within  stat  20  k  21  Vict.  c.  85,  s.  27, 
which  enacts,  '*  It  shall  be  lawful  for  any  husband  to  present  a  petition 
to  the  said  Court,  praying  that  his  marriage  may  be  dissolved." 
Suppose  the  case  of  a  foreign  husband,  domiciled  abroad,  praying 
that  a  foreign  marriage  may  be  dissolved,  whether  the  Court  for 
Divorce  and  Matrimonial  Causes  would  have  jurisdiction  over  that 
suit  is  a  question  of  very  great  doubt,  and  which  we  have  not  to 
decide.  Then  is  it  a  question  which,  when  it  arises  before  them,  the 
Court  for  Divorce  and  Matrimonial  Causes  has  jurisdiction  to  decide^ 
subject  to  appeal  to  the  House  of  Lords  ?  At  present  the  impression 
on  my  mina  is,  that  I  agree  with  my  brothers  Wightman  and  Cromp* 
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ton  in  tbinking  that  it  would  not  be  an  excess  of  jurisdiction  in  that 
Court  to  decide  that  question.  The  point,  however,  has  not  been 
fally  argued  because  it  is  not  necessary  to  decide  it. 

I  now  come  to  the  ground  upon  which  I  agree  with  the  Lord  Chief 
Justice  and  my  brothers  Wightroan  and  Crompton  in  thinking  that 
this  rule  should  be  discharged.  Prohibition  is  granted  for  two  rea- 
sons, as  is  said  in  Com.  Dig.  Prohibition  (C.)  (not  by  Chief  Baron 
Comyns,  but  in  a  paragraph  between  brackets  which  has  been  intro- 
duced by  one  of  his  editors,  and  which  I  think  is  *correct) :  "  In  r^ono 
prohibition,  are,  1st,  contempt  of  the  Crown,  and,  2dly,  a  ^ 
damage  to  the  party."  If  we  see  a  contempt  of  the  Crown,  that  is  a 
case  in  which  we  ought  to  interfere.  A  stranger  has  in  general  no 
right  to  require  our  interference ;  but  if  he  shows  that  he  is  aggrieved 
and  has  sustained  damage,  then,  ex  debito  justitise,  as  in  any  other 
suit,  he  has  a  right  to  our  opinion  upon  the  question.  The  distinc- 
tion has  not  been  very  distinctly  taken  in  any  of  the  previous  cases ; 
but  it  seems  to  me  to  be  well  founded  on  common  sense ;  and  there 
can  be  no  doubt  that  it  is  far  better,  as  a  matter  of  discretion,  that 
this  question  should  be  disposed  of  by  a  Court  of  appeal  than  raised 
in  this  Conrt  by  prohibition.  Then  is  the  applicant,  the  co-respondent, 
in  any  sense  a  party  aggrieved  by  an  excess  of  jurisdiction,  assuming 
the  proceedings  to  dissolve  the  marriage  to  be  such  7  He  has  no 
interest  in  the  question  whether  the  marriage  is  to  stand  or  not.  It 
was  argued  that  he  is  not  liable  to  damages  in  the  present  case,  because 
he  had  been  joined  as  co-respondent  in  the  petition  which  claimed  a 
dissolution  of  the  marriage,  and  that  if  the  marriage  was  not  to  be 
dissolved  be  was  not  liable  to  pay  damages.  I  do  not  concur  in  that 
construction  of  sect.  SS.  I  think  that  under  sect.  29,  although  the 
Court  on  hearing  any  countercharge'  against  the  petitioner  should 
conclude  that  the  marriage  ought  not  to  be  dissolved,  the  co-respond- 
ent who  had  been  convicted  of  adultery  would  have  no  right  to  get 
free  from  damages  on  that  ground.  But  whether  that  be  the  right 
construction  of  the  statute  or  not,  the  matter  is  within  the  jurisdic- 
tion of  the  Court  for  Divorce  and  Matrimonial  Causes,  and  conse- 
quently not  ground  for  prohibition.  It  is  further  said  that  the  Court 
ior  Divorce  and  Matrimonial  Causes  has  awarded  *that  the  eo-  r^QA 
respondent  should  pav  all  the  oosts  of  the  proceedings,  and,  ^ 
consequently,  has  included  the  costs  of  that  part  of  them  which  was 
incidental  to  the  dissolution  of  the  marriage  and  to  the  attempting  to 
raise  the  question  in  that  Court ;  and  it  is  argued  that  if  the  Contl 
had  no  right  to  dissolve  the  marriage,  it  had  no  right  to  order  these 
costs.  But  sect  84  enacts,  *^  Wherever  in  any  petition  presented  by 
t  husband  the  alleged  adulterer  shall  have  been  made  a  co-respondent^ 
and  the  adultery  shall  have  been  established,  it  shall  be  lawful  for 
the  Court  to  order  the  adulterer  to  pay  the  whole  or  any  part  of  the 
costs  of  the  prooeedings."  This  says  in  words,  and  must  have  been 
intended  to  have  the  meaning,  that  if,  in  the  course  of  a  petition,  it 
appears  that  the  co-respondent  was  the  adulterer,  then  wnether  the 
petition  for  the  dissolution  of  the  marriage  were  granted,  or  whether 
for  some  reason  it  were  dismissed,  the  Court  should  have  the  power 
to  order  all  or  part  of  the  costs  to  be  paid  by  him.  As  a  rule  ci 
pwtiee  it  maj  be  discreet  not  to  order  the  costs  to  be  paid  by:  tlie 
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ftddllerer  if  Ibe  petition  ifi  dismissed ;  but  the  Court  hsa  juriBdiotion 
to  order  therfi ;  and  therefore  oathat  narrow  ground  I  think  this  rale 
ought  to  be  disohai'ged. 

Un  the  other  points,  which  were  not  fully  arguedl»  I  desire  what  t 
baVe  said  to  be  considered  as  dicta  parti j  obiter. 

Kule  disohargedi  with  ooste. 


Vonn  *The  QXTEfiK  t^.  JAMES  TAYLOR  INaflAM,  Bsdnire, 
•^^^-1  and  WILLIAMSON.    JuHei. 

MetropolU  Load  Mdnaffemeni  Ad,  18  dh  19  Ttei,  c.  120»  «.  18.— Aimil  wUkmU  At 
metropotU. — Rate  fmr  paying  dM  incurred  und^  The  MdropolHan  Seieers  Ad^  II 
df  12  net.  c.  112. 

?ui  of  tbe  parUli  of  A.  wm  oompriMd  in  tlie  9.  And  H.  f6#erft^  dUfricCy  eonttltnted  Ij 
*tht  Metropolitan  Comitilfgiofiert  of  Seworl  mider  Itst  li  k  13  Ti0t  6,  IIS,  whoso  poir«n 
«i!ipired  vpofi  thd  pMslttg  of  tiM  H^lropdlU  Local  MAii«s«Bleni  Aot»  IS  M 19  VieL  o.  139.  Hm 
¥kole  of  the  parish  is  without  thi  limits  of  the  Metropolis,  •m  dMaed  hj  the  latter  sCaiais. 
Bj  seet  181,  all  debts  and  liabilities  of  the  s«weraga  districts  nnder  the  Metropolitan  CobidIs- 
iloners  of  Bewers  are  oontinved,  and  tbe  sums  required  fbr  payment  thereof  are  to  be  nutdhj 
Utih  Metropdlitaa  Board  of  Works  in  those  districts  "  in  like  manner  as  the  expenses  of  raeh 
<Board  in  the  ezecntion  of  this  Act ;"  and  in  ease  uAy  district  is  wholly  dr  in  part  without  (he 
Ihnits  of  tha  Metropolis,  as  defined  hj  the  Aot,  the  Metropolitan  Bear^  a««  taf  issne  precepts  ts 
,lha  orerseers  of  the  parish  in  which  anj  pari  without  those  limits  is  comprised,  reqairisg 
|»agrment  of  the  necessary  sums.  At  the  expiration  of  stat  11  ib  IS  Vict  e.  US,  a  sun  wai 
'Chargeable  npon  the  rates  anthoriied  to  be  levied  in  the  F.  and  fi.  sewerage  district;  and  ths 
'Mbtropdlltin  Board  of  Work!  isstted  their  preoept  to  the  orersedrs  of  A.  fb  pay  A  specified  saaa, 
%hlob  they  eharfod  npon  that  part  of  thaparisk  wbioh  had  been  inelnded  in  thkt  district  "ftr 
.d^a^ing  tba  expenses  of  the  said  Board  in  the  ezecatioa  af  the  said  Act,"  and  which  tbcy 
had  assessed  npon  that  pari  of  tbe  parish  **  for  snob  purpose.*'  The  orerseers  baring  mtde 
'default,  a  rate  was  made  by  H.,  a  person  appointed  by  the  Metropolitan  Bosrd,  "  ibr  lerybg 
va  the  said  part  of  tbe  said  parish  of  A.  the  sum  of>  Ac,  required  By  the  Metropolitan  Boaid 
of  Works  for  tbe  purposes  of  the  said  Aei"  Upon  an  appUcalioa  te  a  magistrate  to  issue  hii 
warrant  to  enforce  payment  of  the  rate :  Hd^  tliat  tbe  rata  was  bad  on  the  face  of  i^  as  betaf 
for  a  purpose  for  which  tbe  Metropolitan  Board  bad  no  power  to  make  it. 

Iir  Iiaster  Term,  Raymond  obtained  a  rule  calling  ufion  James 
Taylor  Ingham,  Esq.,  one  of  the  Police  Magistrates  of  the  Metropolis, 
and  John  Williamson^  a  ratepayer  of  the  parish  of  Acton,  in  the 
county  of  Middlesex^  to  show  cause,  why  the  magistrate  should  not 
dssue  warrants  to  enforce  payment  by  John  Williamson  of  two  rates 
txftade  respectiyely  on  the  Izth  August,  1858,  and  the  21st  Mareh, 
1861,  by  William  Buxton  Head,  a  person  appointed  by  the  Metropoli- 
<tan  Board  of  Works  under  The  Metropolis  Local  Management  Act, 
v^Ofil  ^^  ^  ^^  *Vict.  c.  120,  to  levy  in  part  of  the  parish  of  Acton 
.  ^^^-1  two  several  sums  of  4622. 9^.  Sdl,  and  2971. 19#.  9c/.,  Which  were 
required  by  the  Board  for  the  purposes  of  that  Act ;  and  which  tbe 
'overseers  of  the  poor  of  that  parish  were  required  by  two  precepts  of 
the  Board,  respectively  made  on  the  ISth  March)  1857,  and  the  15th 
January,  1858,  and  duly  served  oft  them,  to  pay^  and  which  th^  over- 
•Beers  had  made  default  in  paying. 

*  The  Metropolitan  Commissioners  of  Sewers,  undc^  the  powers  con- 
Ibnred  upon  them  by  stttt  11  k  12  Yiet.  o.  11S«  made  an  order  dated 
tike  29tli  March,  1849,  whereby  diey  constituted  a  sefMtritte  sewerage 
called  the  FuUurm  and  HammMmitti  Sbwerag^  Ois^iol^ 
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whieh  district  comprised  parte  of  tb^  parishes  of  Fulhaip  ftod  flam- 
meKinithf  and  also  the  parish  of  Chiswick,  and  parts  of  the  parishes 
of  Acton,  Willesden,  and  Ealing,  and  this  district  then  l>ecame  an4 . 
ocmtiaued  to  be,  until  the  expiration  of  the  powers  of  those  Comrpis- 
Bioners,  one  of  the  sewerage  distriote  within  the  limits  of  the  Metro* , 
politaq  CSommisaicmers  of  Sewers,  and  rates  ivore  from  time  to  time 
made  and  levied  by  them  upon  the  Fulham  ^nd  Hammersmith  dis- 
trict. 

In  1855,  upon  the  passing  of  The  Metropolis  Local  Management.. 
Act,  18  &  19  Vict  c.  120,  the  powers  of  the  Metropolitan  Commis- 
sioners of  Sewers  expired.    The  whole  of  the  parish  of  Aoton  i^, 
excluded  from  the  Metropolis  as  defined  by  that  Act. 

From  the  time  of  the  passing  of  atat.  11  (^  12  Vict  c.  112,  until  the- 
expiration  of  the  powers  of  The  Metropolitan   Commissioners  of 
Sewers,  the  Metropolitai)  Commission  pf  Sewers  comprised  several 
separate  sewerage  aistrict^  ei^ch  of  which  pontained  and  consisted  of  . 
several  distinct  parishes  and  parts  of  parishes  and  places,  and  r*AA9 
^the  Commissioners,  by  virtue  of  staM*  11  ^  1?  Vict.  c.  112,   ^ 
and  16  4  17  Vict.  c.  126,  borrowed  in  1854  the  sum  of  200,0002.  upon 
the  security  of  the  district-rates  in  and  for  the  separate  sewerage  dis- 
tricts within  the  limits  of  their  Commission.    And  that  sum  was,  a( 
the  determination  or  expiration  of  stat.  11  &  12  Vict.  c.  112,  a  charge 
oa  and  payable  out  of  the  rates  autbori^s^  to  be  levied  thereunder, 
And  the  part  of  the  parish  of  Actoii  in  question  was  a  part  of  tbf^ 
Fulham  and  Hammersmith  Sewerage  District,  in  which  such  rate^. 
would  have  beei)  authorized  to  be  levied  in  c^^  that  Aot  bad  con-: 
tinued  in  foroe. 

Prior  to  the  passing  of  The  Metropolis  Loo^l  Management  Act. 
and  whilst  this  part  of  the  parish  pf  Acton  oontinued  to  be  imd^ 
formed  part  of  the  Fvilbapi  and  Hammei'sniith  Sewerage  District,  there 
vas  expended  by  the  ComDiiasi<Hti^s  for  loci^  drainage  iu  the  parishes 
and  parts  of  parishes  eomprised  in  that  Diatriet  the  sum  of  28,11  IJ.  9^, 
ld„  part  of  the  sum  of  200,000^  The  Metropolitan  Board  of  Works 
apportioned  that  B^n\  amo.ag  tii^  parishes  comprised  in  that  district 
aoQording'to  the  rateable  value  pf  property  in  those  parishes  respect- 
ively, and  by  that  apportioument  ine  sum  of  S1S62.  7s,  Sdf.,  parcel  of 
the  sum  of  28,11U.  9fi.  IdL,  was  apportioned  to  ai^d  cha^god  upon  the 
part  of  the  parish  of  Acton,  which  had  been  comprised  witniu  thp 
Falham  and  Hammersmith  Sewerage  District. 

On  the  13th  March,  1857,  the  Metropolitan  Board  pf  Works  issued 
the  following  precept  under  their  se^,  requiripg  payment  of  thp  sum 
of4«2^9*,8ii 

"  To  the  overspera  of  the  parish  of  Ac^oa  in  the  county  pf  Middle* 

KX.  i 

*'*By  virtue  pf  an  A<*,  &P.  [18  &  19  Yiot.  o.  120].  r«208 

**  The  Metropolitan  Board  of  Works  do  issue  this  dieir  pre-  ^ 
cept  under  their  oompion  seal  to  yoi)  the  said[  pverseers  ana  do  hereby 
require  you  to  pay  to  the  Bank  of  England,  4o.,  po  or  before  the 
Wth  May  now  next  ensuing,  the  sum  of  462/.  9s.  6d.,  being  the  sum 
which  Plight  in  the  judgment  of  tbp  aaid  Board.  tQ  be  charged  upppi 
dttt  part  of  the  parish  of  Aeton  which  was  at  aud  immediately  beibre 
^  e^pir^tipQ  aQd  determinatio9  pf  Th9  Mt!tro|)olitan  Sewera  Aq^ 
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1848,  included  in  the  Fulham  and  Hammersmith  separate  Severage 
District,  for  defraying  the  expenses  of  the  said  Board  in  the  execntion 
of  the  said  Act,  and  which  they  the  said  Board  did,  on  the  3d  March, 
1857,  ascertain  and  assess  upon  the  said  part  of  the  said  parish,  for 
such  purpose,  under  and  in  pursuance  of  the  said  Act  in  that  behalt 
Datea  this  ISth  March,  1857.  By  order  of  the  Board.  E.  H.  Wool- 
BYCH,  Clerk  of  the  Board." 

On  the  15th  January,  1858,  a  similar  precept  was  issued  to  the 
same  overseers,  requiring  payment  of  the  sum  of  297Z.  19$,  9dl,  which 
the  Board  had,  on  the  8th  January  preceding,  assessed  upon  that  part 
of  the  parish. 

These  precepts  were  duly  served  upon  the  overseers  of  Acton ;  and. 
they  not  having  paid  them  in  the  manner  directed,  the  Board  appointed 
W.  B.  Head  to  levy  the  same.  On  the  12th  August,  1858,  he  made 
a  rate  on  that  part  of  the  parish  of  Acton  for  levying  the  sum  of 
4622.  9s,  8(f.,  in  which  rate  John  Williamson,  who  was  an  inhabitant 
of  it,  was  assessed  in  the  sum  of  14«.  -  The  heading  of  the  rate  was 
*9noi  ^  follows :  "  An  assessment  this  12th  day  of  August,  1858, 
^"  J  *under  and  by  virtue  of"  stat.  18  &  19  Vict.  c.  120,  "  after  the 
rate  of  Is.  in  the  pound  upon  the  net  annual  value  of  the  property  by 
law  rateable  to  the  relief  of  the  poor  within  that  part  of  the  parish 
of  Acton,  in  the  county  of  Middlesex,  which  was,  at  and  immediately 
before  the  determination  and  expiration  of  The  Metropolis  Sewers 
Act,  1848,  included  in  the  Fulham  and  Hammersmith  separate  Sewer- 
age District,  except  so  far  as  regards  lands  in  the  said  part  of  the  said 
parish  used  as  arable,  meadow,  or  pasture  ground  only,  &o.,  for  levy- 
ing on  the  said  part  of  the  said  parish  of  Acton,  the  sum  of  462/.  9«. 
8<i.,  required  by  the  Metropolitan  Board  of  Works,  for  the  purposes 
of  the  said  Act,  for  the  year  ending  the  Slst  December,  1866,  by  mt, 
William  Buxton  Head,  of,  &c.,  being  the  person  duly  appointed  by 
the  said  Board  under  the  provisions  of  the  said  Act  to  levy  the  money 
so  required  by  them  as  aforesaid ;  which  amount  the  overseers  of  the 
poor  of  the  said  parish  of  Acton  were  required  by  a  precept  of  the 
said  Board,  made  on  the  13th  March,  1857,  and  directea  to  and  duly 
served  on  the  said  overseers  pursuant  to  the  provisions  of  the  said 
Act,  to  pay  within  the  time  and  in  the  manner  therein  limited,  and 
which  amount  the  said  overseers  had  before  the  appointment  of  me  as 
aforesaid  by  the  said  Board  made  default  in  paying  as  required  by  the 
said  precept." 

Payment  of  the  rate  and  of  the  sum  of  14#.  was  duly  demanded  and 
refused  by  Williamson,  more  than  six  months  before  the  10th  Decern- 
ber,  1861,  and  more  than  six  months  before  the  application  for  a 
summons  against  him  for  the  non-payment  thereof,  and  more  than  six 
months  before  any  proceedings  were  taken  to  enforce  payment. 
*2101  ^^  ^^^  ^^^^  March,  1861,  Head  made  anotner  rate  *on  the 
y  same  part  of  the  parish  of  Acton  for  levying  in  and  upon  it 
the  sum  of  297^  \9s.  9d.,  which  rate  was  founded  upon  the  precept  of 
the  15th  January,  1868,  and  the  non-pavment  by  the  overseers  of  the 
sum  mentioned  in  it  The  heading  of  this  rate,  in  which  Williamson 
was  assessed  in  the  sum  of  8s,,  was  similar  to  the  other.  Payment  of 
this  rate  was  duly  demanded  from  him,  and  refused,  within  six  months 
before  the  application  for  the  summons  on  the  10th  December,  .1861. 
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Williamson  did  not  appeal  against  either  of  these  rates.  On  the 
10th  December,  1861,  two  summonses  were  taken  out  against  him  for 
non-payment  of  the  above  sums,  and  on  the  hearing  on  the  24th. 
Decemberp  1861,  the  magistrate  declined  to  issue  a  distress-warrant 
for  enforcing  payment  of  either  of  the  rates. 

By  The  Metropolis  Local  Management  Aot»  18  k  19  Yict.  o.  120, 
sect  181:  "Notwithstanding  the  determination  or  expiration  of  the 
said  Act  of  (11  &  12  Vict.  c.  112)  ''all  mortgages,  annuities,  securi* 
lies,  and  other  debts  and  liabilities  which  at  or  immediately  before 
such  determination  or  expiration  may  be  a  charge  on  or  payable  out 
of  all  or  any  of  the  rates  authorized  to  be  levied  thereunder  shall 
continue  in  full  force,  and  be  a  charge  on  the  districts  or  parts  in 
which  such  rates  would  have  been  authorized  to  be  levied  in  case 
sttch  Act  had  continued  in  force,  &c. ;  and  the  sums  from  time  to  time, 
becoming  payable  under  or  required  for  payment  of  the  said  mort* 

Siges,  annuities,  securities,  debts,  and  liabilities  shall  be  raised  by  the 
etropolitan  Board  of  Works  in  such  districts  or  parts  in  like  manner 
ss  the  expenses  of  such  Board  in  the  execution  of  this  Act;  and  in 
case  any  such  district  or  part  be  wholly  or  in  part  without  the  limits 
of  the  metropolis,  as  defined  by  this  Act,  the  said  *Metropoli-  r«oi  i 
tan  Board  shall  from  time  to  time  issue  precepts  under  their  ^ 
seal  to  the  overseers  of  the  parish  or  parisnes  in  which  any  part  with* 
out  sQch  limits  is  comprised,  requiring  payment  to  the  treasurer  of 
the  said  Board  or  into  any  bank  in  such  precepts  respectively  men- 
tioned,  within  such  respective  times  as  may  be  therein  limited,  of  such 
sums  as  it  may  be  necessary  to  raise  in  such  part,  for  the  purposes 
aforesaid ;  and  the  provisions  herein  contained  respecting  the  levying 
and  payment  of  money  by  overseers  in  pursuance  of  any  order  of  a 
vestry  or  district  Board  shall  be  applicable,  mutatis  mutandis^  to  and 
for  the  levying  and  payment  of  money  by  overseers  in  pursuance  of 
any  such  precept  as-  aforesaid  of  the  Metropolitan  Board. 

Lush  {aoll  with  him)  showed  cause. — Acton  not  being  a  parish 
within  The  Metropolis  Local  Management  Act,  18  k  19  Vict.  c.  120, 
the  Metropolitan  JBoard  of  Works  have  no  general  jurisdiction  over 
it  in  respcK^t  of  sewerage  works.  The  part  of  the  parish  in  which  the 
rates  in  question  were  made,  is  only  liable  to  a  rate  for  the  payment 
of  any  mortgage,  annuity,  security,  or  other  debt  or  liability  which 
at  or  immediately  before  the  determination  or  expiration  of  stat.  11 
k  12  Vict.  c.  112,  was  a  charge  on,  or  payable  out  of  the  rates  autho- 
rized to  be  levied  under  that  Act;  or  which  then  or  at  the  time  of  the 
issoing  of  the  precepts,  was  a  charge  on  the  parish  of  Acton  or  any 
part  thereof,  under  sects.  180,  181  of  stat.  18  k  19  Vict,  c  120. 
Therefore  the  precept  which  purports  to  be  made  "  for  defraying  the 
expenses  of  the  said  Board  in  the  execution  of  the  said  Act^"  and  Xhe 
rate  which  is  headed  an  assessment  for  levying  a  sum  '*  required  by  the 
Metropolitan  Board  of  Works  for  the  ^purposes  of  the  said  r4toio 
Act,"  are  bad.  According  to  this  heading  the  Metropolitan  ^ 
Board  might  use  the  money  for  the  general  purposes  of  the  Act.  The 
nite  made  for  paying  existing  liabilities  under  sect.  181  ought  to  be 
ft  special  rate.    [He  was  then  stopped.] 

Raymond^  contrft.—- The  Metropolitan  Board  can  only  legally  raise 
OKHiey  for  paying  existing  debts  apd  liabilities  op  the  part  of  thp 
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Union  of  parishes  for  purpoies  of  settlement — Contribution  to  common  fund. — 4  A  S 
W.  4,  e.  76,  s,  33.^24  df  25  Viet,  e.  56,  s.  9.— i\>i0er  of  auditor.'-'l  dk  S  VieL  e, 
101. 

The  gasrdiaiis  of  a  Uniofi  formed  under  stet  4  ft  6  W.  4,  e.  76,  had  agreed,  In  pnmaaee  of 
feet  83,  Ihat  for  the  parpoies  of  MtUenieBl  Ibe  pariehea  should  he  oooeidered  rie?one  paruh. 
After  Ihe  pasting  of  stak.  24  ft  2b  Viet  e.  56,  wbieh  bjr  sect  9  Voaists  that  the  parishes  com- 
prised in  anjr  Union  formed  nnder  sUt  4ft  5  W.  4,  c.  76,  shall  oontribute  to  the  common  food 
thereof  in  proportion  to  the  annual  rateable  value  of  the  lands,  fto.,  assessable  to  the  relief  of 
the  poor,  and  in  no  other  manner,  the  poor  law  auditor  allowed  aoeounts  of  tha  Unioa,  ii 
whifih  the  proportion  of  the  ooBtribatlons  to  he  paid  by  eaeh  parish  to  the  common  fund  vsi 
aseertained  in  the  manner  provided  bj  stat  4  ft  5  W.  4,  e.  76.  On  motion  to  set  aside  the 
allowanee,  removed  bj  certiorari  nnder  stat  7  ft  8  Viet  c.  101,  s.  35 :  Held, 

1.  That  stat  24  ft  25  Viet  e.  55,  s.  9,  applies  to  Unions  nnder  stat.  4  ft  5  V.  4.  e.  76,  a  33, 
and  therefore  the  contributions  of  the  parishes  ought  to  be  aeeordiag  to  the  annual  rateable  vales 
of  the  lands,  fto. 

2.  That  the  auditor  had  power  to  ascertain  and  assess  the  share  of  the  eommon  charges  te  be 
borne  bjr  the  parishes  in  the  Union. 

In  Easter  Term,  Murray  obtained  a  rule  calling  upon  Wales  Chris- 
topher Hotson,  Esq.,  auditor  of  the  district  comprising  the  Dockiog 
Union,  in  the  count j  of  Norfolk,  to  show  cause  whjnhe  allowance 
bj  him,  which  had  been  removed  by  certiorari  in  pursuance  of  stat. 
7  &;  8  Vict.  c.  101,  s.  85,  in  the  accounts  of  that  Union  for  the  half 
year  ended  the  29th  September,  1862,  so  far  as  the  same  related  to 
the  apportionment  of  the  common  charges  against  the  several  parishes 
comprised  in  that  Union,  should  not  be  set  aside,  and  those  charges 
apportioned  according  to  the  provisions  of  stat.  2^  &  25  Vict.  c.  55; 
or  why  the  allowance  of  the  accounts,  so  far  as, the  same  related  to 
the  charge  or  debit  of  1642.  48.  2^(1.,  against  the  parish  of  Stanhoe^ 
as  the  contributory  share  of  that  parish  to  the  common  charges, 
should  not  be  set  aside,  and  that  charge  or  debit  reduced  to  the  sum 

*2171  ^^  ^^'*  ^^^'  ^i^'  ^^  ^^^  share  ^otherwise  ascertained  and  as- 
^  sessed  according  to  the  provisions  of  the  statute. 
The  answer  of  the  auditor  recited  that  at  the  audit  of  the  accounts 
in  question  the  defendant,  a  rate-payer  in  the  parish  of  Stanhoe,  in 
the  Docking  Union,  objected  to  them  on  the  ground  that  the  common 
charges  were  therein  apportioned  amongst  and  charged  upon  the 
parishes  comprised  in  the  Union,  in  proportion  to  the  annual  average 
expense  incurred  by  each  parish  for  the  relief  of  the  poor  belonging 
thereto  for  the  three  years  ended  on  the  25th  March,  1847,  as  declared 
by  an  order  of  the  Poor  Law  Commissioners  bearing  date  the  19th 
January,  1848 ;  and  that  those  parishes  were  in  and  by  such  accounts 
made  to  contribute  to  the  common  fund  of  the  Union  in  that  propor- 
tion,— contending  that  the  common  charges  ought  to  have  been 
apportioned  amongst  and  charged  upon  the  parishes>  and  that  they 
ought  to  have  been  made  to  contribute  to  the  common  fund  in  pro* 

Eortion  to  the  annual  rateable  value  of  the  lands,  tenements,  and 
ereditaments  in  such  parishes  respectively  assessable  by  the  laws  in 
force  for  the  time  being  to  the  relief  of  the  poor,  in  accordance  with 
stat.  24  &  25  Yict.  c.  65.  It  proceeded  to  state  the  following  reasons 
for  his  allowance  of  the  accounts :  "  that  the  items  forming  the  said 
common  charges  were  lawful  charges  upon  the  common  fund  of  the 
said  Union,  and  were  apportioned  amongst  and  charged  upon  the 
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aeTeral  parishea  comprised  tberein;  and  tbe  said  seyeral  pariabes  were 
made  to  coni  ribute  to  tbe  oommon  fund  tbereof  in  tbe  manner  and 
proportion  aforesaid,  in  pursuance  of  and  in  accordance  witb  an  order 
of  tbe  guardians  of  tbe  said  Union  duly  and  lawfully  made  and 
recorded ;  and  tbat  in  or  about  tbe  year  1847,  by  an  agreement  in 
writing  made  witb  *tbe  approbation  of  tbe  Poor  Law  Com-  r^oi  o 
missioners;  signed  by  all  tbe  guardians  elected  by  tbe  parisbes  '- 
forming  tbe  oaid  Union,  and  afterwards  signed  and  sealed  by  tbe  said 
Commissioners,  one  part  wbereof  was  deposited  witb  tbe  said  Com- 
miasionersy  and  a  counterpart  whereof,  also  signed  by  tbe  said  guar- 
dians, and  signed  and  sealed  by  tbe  said  Commissioners,  was  deposited 
with  the  clerk  of  tbe  peace  of  tbe  said  county  of  Norfolk,  and  by  him 
filed  witb  tbe  records  of  tbe  said  county  in  pursuance  of  and  accord- 
ance witb  an  Act,"  &c.  [4  &  5  W.  4,  o,  76],  '*  the  said  guardians  agreed 
for  aod  on  behalf  of  the  respective  parisbes  forming  the  said  Union 
that  for  tbe  purpose  of  settlement  such  parishes  should  be  considered 
as  one  parish ;  and,  from  tbe  perfecting  and  depositing  of  tbe  said 
tgreement  in  conformity  witb  tbe  provisions  of  tbe  said  Act,  the 
settlement  of  a  poor  person  in  any  one  of  tbe  parisbes  of  tbe  said 
Union  has  been  considered  as  between  tbe  parties  a  settlement  in  the 
said  Union.  And  all  the  expenses  of  maintaining,  supporting,  and 
ralieving  the  poor  to  which  but  for  such  agreement  any  of  the  said 
pariabes  woula  have  been  liable,  and  all  the  expenses  of  litigating 
and  adjudging  tbe  settlement  of  tbe  poor  in  any  of  such  parisbes, 
have  formeid  part  of  tbe  ^neral  expenses  and  been  paid  out  of  tbe 
oommon  funds  of  tbe  said  Union,  and  such  general  expenses  have 
been  apportioned  amongst  and  charged  upon  the  said  several  parishes. 
And  the  said  several  parisbes  have  contributed  to  tbe  said  common 
fands  according  to  the  aforementioned  rate  or  proportion  which  was 
ascertained  and  fixed  by  tbe  said  Commissioners  as  declared  by  their 
laid  order  of  the  19th  January,  1848,  in  pursuance  of  tbe  provisions 
of  the  said  last-recited  Act  for  the  purposes  of  tbe  said  agreement" 

*Sut.  4  &  5  W.  4,  c.  76,  8.  83,  enacts :  "  Tbat  in  any  Union  .^o ja 
already  formed  or  which  may  hereafter  be  formed  in  pursuance  *- 
of  or  under  the  provisions  of  this  Act  it  shall  and  may  be  lawful  for 
the  guardians  elected  by  tbe  parishes  forming  such  Union,  by  any 
writing  under  the  hands  of  all  such  guardians,  to  agree,  subject  to 
the  approbation  of  the  said  Commissioners,  for  or  on  behalf  of  the 
respective  parisbes  forming  such  Union,  that  for  the  purposes  of 
Bettlement  such  parishes  shall  be  considered  as  one  parish ;  and  in 
loch  case  such  agreement,  having  been  first  signed  by  the  said  guar- 
dians, shall  be  signed  and  sealed  by  tbe  said  Commissioners,  and  one 
part  thereof  shall  be  deposited  witb  the  said  Commissioners,  and  a 
ooonterpart  or  counterparts  thereof  signed  by  the  said  guardians,  and 
signed  and  sealed  by  the  said  Commissioners,  deposited  with  the 
clerk  of  the  peace  of  the  county,  riding,  division,  district,  or  liberty 
in  which  the  parishes  of  such  Union  shall  be  respectively  situate ; 
and  tbe  said  clerk  of  the  peace  shall  and  is  hereby  required  upon  the 
Koeipt  of  such  agreement,  or  counterpart  or  counierparts  thereof,  to 
file  the  same  with  the  records  of  such  county,  riding,  division,  district, 
or  liberty ;  and  from  and  after  the  depositing  of  the  same  as  afore- 
Baid  the  said  agreement  shall  for  ever  thereafter  be  binding  on  each 
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of  fliioh  paruAiQSy  and  shall  not  be  reroked  or  annalled;  %nd  the 
Bettlemeat  of  a  poor  persoa  in  any  one  of  the  parishes  of  such  Union 
shall  be  considered,  as  between  such  parishes,  a  settlement  in  such 
Union,  and  the  expense  of  maintaining,  supporting,  and  relieTiDg 
every  such  poor  person,  and  all  other  expenses  of  maintaining,  sup* 
porting,  ana  relieving  the  poor  to  which  any  one  of  such  parishes 
shall  be  liable  after  the  depositing  of  such  agreement,  part  or 
*^201  *<^u^^^P^>^  ^  aforesaid,  or  of  i^scertaining,  litigating,  or 
'^  ^  adjudging  the  settlement  of  any  poor  person  in  any  of  such 
parishes,  shall  form  part  of  the  general  expenses  and  be  paid  out 
of  the  common  funds  of  such  Union :  provided  always,  that  wher* 
ever  such  agreement  is  entered  into  as  aforesaid  the  rate  or  proportion 
of  contribution  to  such  common  funds  to  be  thereafter  paid  by  each 
of  the  parishes  of  such  Union  shall  be  asoeiiained  and  fixed  in  like 
manner  as  in  and  by  this  Act  is  provided  for  in  cases  where  any 
union  of  parishes  is  made  or  proposed  to  be  made  under  the  pro- 
visions thereof,  and  shall  not  be  subject  to  further  variation." 

24  &  25  Vict.  c.  55,  s.  9,  after  reciting  that  "  it  is  also  expedieot 
to  alter  the  mode  in  which  the  contributions  of  parishes  to  the  com- 
mon fund  of  the  Union  in  which  they  are  eompnsed  are  now  calcu- 
lated," enacts,  *^  That  after  the  26th  day  of  March  next  the  several 
S Irishes  comprised  in  any  Union  already  formed  or  hereafter  to  be 
rmed  under  the  provisions  of  the  4  &  6  W.  4,  c.  76,  shall  contribute 
to  the  common  fund  thereof,  in  proportion  to  the  annual  rateable 
value  of  the  lands,  tenements,  and  hereditaments  in  such  parishes 
respectively  assessable  by  the  laws  in  foroe  for  the  time  being  to  the 
relief  of  the  poor,  and  in  no  other  manner,  whether  the  lands,  tene- 
ments, and  hereditaments  shall  be  actually  rated  or  not»  and  whether 
the  rate  levied  shall  be  collected  in  full  or  upon  any  composition: 
Provided  always,  that  nothing  herein  contained  shall  alter  or  affect 
the  liability  of  any  parish  comprised  in  any  such  Union  in  regard  to 
any  charge  lawfully  created  in  the  said  Union,  and  secured  upon  the 
poor-rates  of  all  or  any  of  the  parishes  comprised  therein  which  shall 
MO  11  ^^y^  heen  created  at  any  time  previous  to  the  said  25th  *day 
J  of  March ;  but  the  same  shall  continue  to  be  charged  and  pay* 
able  in  like  manner  as  it  would  by  law  have  been  charged  and  pay- 
able  if  this  Act  had  not  been  passed." 

The  case  was  argued  on  May  80th  and  June  8d,  the  judgment  being 
delivered  on  the  latter  day. 

ffMalley  and  Marhby  showed  cause. — First.  Stat.  24  &  25  Vict  a 
65,  8. 9,  does  not  apply  to  the  Dockine  Union,  one  of  the  two  Unions 
in  England  in  which  the  parishes  have  avi^iled  themselves  of  the 
power  given  in  stat.  4  &  6  W.  4,  c.  76,  s.  88,  of  agreeing  that^  for  the 
purposes  of  settlement,  they  shall  be  considered  one  parish.  Whea- 
the  Legislature  passed  the  latter  statute  they  could  not  have  intended 
to  disturb  agreements  ms^de  between  parishes,  on  the  faith  of  which 
they  became  one  parish  for  the  purposes  of  settlement.  That  statute 
was  only  intended  to  apply  where  the  common  fund  is  applicable  to 
the  ordinary  purposes  and  expenses,  which  may  be  called  staff  charges^ 
enumerated  in  stat  4  Jc  5  W.  4,  c.  76,  s  28,  and  not  where  it  is  api^i- 
cable  to  those  purposes  and  also  to  relief  expenses.  [They  referred 
lo  Art  81  of  The  Consolidated  Order  of  the  Poor  Law  GommissionerBi 
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karcli  6th,  1846,  Ordef  fb^  Contributions  and  Paymehta.  See  Con* 
Holidated  arid  otb^r  Orddfs  of  the  Poor  L&w  Gommissiotiers  and  thcf 
Poor  Law  Board,  by  Glen,  4th  ed.,  p.  44 ;  General  Orders  of  the  Poo^ 
Law  Commissioners,  by  Lumley,  p.  153.] 

Sccobdly.  The  auditor  had  no  power  tinder  stat.  7  4  8  Vict.  c.  101, 
8. 32,  to  deal  with  this  question,  as  it  does  not  involve  an  objection  to 
an  Item  of  account,  but  relates  to  the  mode  of  levying  the  money  the 
disbarsement  of  which  was  to  be  audited;  Art.  85  of  the  rj|cQo6 
♦General  Order  for  Accounts,  issued  by  the  Poor  Law  Com-  '• 
inissioners  l7tb  March,  1847.  See  Consolidated  and  other  Orders  of 
the  Podr  Law  Commissioners,  by  Glen,  4th  ed.,  p.  884;  General 
Orders  of  the  Poor  Law  Commissioners,  by  Lurtiley,  pp.  56,  57; 
Archb.  ^oot  La'w,  p,  120,  11th  ed.  [They  cited  Reg.  v.  The  Inhabit^ 
ints  of  Chiddingstone,  2  B.  &  S.  294  (E.  C.  L.  B.  vol.  110);  Waddin^^ 
ion  i;.  The  Guardians  of  The  City  of  London  Union,  E.  B.  &  E.  870 
(E.  C.  L.  R.  vol.  98),  reversed  in  Exchequer  Chamber  (Id.  891);  Hale> 
appt.,  The  Guardians  of  The  City  of  London  Union,  respts.,  6  C.  B. 
N.  S.  868  (E.  C.  L.  R.  Vol.  95).] 

Thirdly.  As  to  that  part  of  the  rule  which  asks  the  Court  to  ascier*^ 
tain  and  assesi^  the  share  of  the  common  charges  to  be  bornid  by  th^ 
jpariah  of  Stanhoe,  the  Court  has  only  power  under  stat.  7  &  8  Vict.  Oi 
101,  s.  85,  to  iilquire  into  and  decide  upon  the  reasobs  stated  by  tho 
Auditor.  [Price,  contrsL — The  applicant  does  not  ask  thd  Court  tb 
intetfere  with  the  past  accounts,  but  only  to  lay  down  the  principle 
bpon  which  ftiture  accounts  should  be  made  out.] 

Price  and  Murtay,  contri. — First.  The  effect  of  the  agreement 
eiitered  into  in  1847.  under  stat.  4  &  6  W.  4,  c.  76,  S;  88,  is  merely  to 
charge  the  coilimon  fund  with  the  cost  of  maintaining  thd  poor  of  thil 
feeyeral  parishes  in  addition  to  the  staff  charges ;  the  basis  of  it  being 
that  DO  question  shall  be  raised  as  to  the  settlement  of  paupers  in  the 
Union,  the  proviso  declares  that  the  principle  of  eontribution  to  x\it 
botnmoh  fund  shall  be  the  same  as  in  other  cases,  l^he  Words  of  stat* 
24  &  25  Yict.  c.  55,  s.  9,  are  large  enough  to  embrace  a  Union  formed 
^nder  the  fortner  Act.  Bv  its  interpretation  ^clause,  sect.  109,  r^noo 
"the  word  'Union'  shall  be  construed  to  include  any  number  ^ 
of  parishes  united  for  any  purpose  whatever  under  the  provisions  of 
(his  Act,"  &c.,  and  the  word  **  Union"  in  stat.  24  &  26  Vict.  c.  65,  s.  9, 
should  be  construed  in  the  same  sense.  [Cookburk,  C.  J. — Stat.  24 
k  25  Yict.  c.  65,  s.  9,  applied  to  this  Union,  will  alter  the  terins  of  the 
union  agreed  upon  in  1847.]  That  agreement  only  affected  the  mode 
of  applying  the  common  funds,  and  stat;  24  k  25  Vict.  e.  56,  s.  9, 
only  aftects  the  mode  of  contributing  to  it. 

Secondly.  By  stat.  7  &  8  Vict.  c.  101,  s.  82,  the  poor-law  auditor 
has  power  *'  to  examine,  audit,  allow,  or  disallow  of  accounts."  When 
the  guardians  of  a  Union  have  made  an  order  upon  the  overseers  of  a 
parish  for  contributions,  under  stat.  2  &  3  Vicf .  c.  84,  s.  1,  a  ratepayer 
coald  not  raise  the  present  question  except  before  the  auditor,  nor 
woald  he  have  knowledge  of  the  objection  until  the  audit.  By  stat. 
T  &  8  Vict.  e.  101,  a.  83,  it  shall  be  lawful  for  every  ratepayer  to  be 
present  at  the  audit  of  the  accounts,  **  and  to  make  any  objection  to 
lay  inch  accounts  before  such  auditor."  [CocKBtriiK,  C.  J.~Suppose 
the  terms  of  the  agreement  which  was  the  basis  of  the  Union  were 
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Tiolatedy  there  mast  be  some  appeal  from  the  guardians.]  When  a 
ratepayer  objects  that  a  pauper  is  charged  to  his  parish  by  mistake,  it 
would  be  the  duty  of  the  auditor  to  see  whether  the  charge  was  cor- 
rect. The  principle  of  the  decision  in  Beg.  v.  The  Inhabitants  of 
Ohiddingstone,  2  B.  &  S.  294  (£.  C.  L.  B.  vol.  110),  is  in  favour  of 
the  applicant. 

GoGKlBURN,  0.  J. — The  question  is  whether  sect.  9  of  stat.  24  k  25 

Yict.  c.  66,  applies  to  the  case  of  a  Union  in  which  the  parishes  have 

*2241  ^S^^^t  Hnder  stat.  4  Jc  6  *W.  4,  o.  76,  s.  38,  to  be  considered 

-'  as  one  parish  for  the  purposes  of  settlement    I  am  of  opinion 

that  it  does.    The  words  of  sect.  9  of  stat.  24  &  26  Yict.  c.  66,  are 

Sneral,  and  make  no  distinction  between  Unions  formed  by  the  Poor 
iw  Board  under  sect.  26  of  stat.  4  &  6  W.  4,  c.  76,  and  Unions 
which,  having  been  constituted  under  that  section,  are  brought  within 
sect.  83  by  the  agreement  of  the  guardians  of  the  parishes.  [His 
Lordship  read  the  recital  of  sect.  9  of  stat.  24  &  26  Yict.  c.  65,  s.  9.} 
It  is  true  that  the  effect  of  holding  that  it  applies  to  the  latter  class  of 
Unions  will  be  to  alter  in  a  material  particular  the  terms  on  which 
the  parishes  forming  the  Union  agreed  that  for  the  purpose  of  settle- 
ment they  should  be  considered  as  one  parish.  I  feet  the  force  of  that 
argument ;  because  it  is  a  hardship  upon  those  parishes  which  have 
agreed  to  unite  themselves  upon  the  basis  of  certain  proportions  in 
which  the  common  fund  for  the  relief  of  the  poor  within  the  Union 
should  be  raised ;  and  I  strongly  suspect  that  the  case  of  these  Unions 
was  overlooked  by  the  Legislature  when  stat.  24  k  26  Yict.  c.  66,  wai 
passed.  But  that  is  a  matter  of  speculation.  If  the  language  of  an 
enactment  is  doubtful,  we  may  look  to  the  inconvenience  and  hardship 
arising  from  a  particular  construction  of  it ;  but  when  its  terms  aro 
positive  we  are  not  to  speculate  upon  the  intention  of  the  Legislature^ 
nor  to  vary  the  effect  to  be  given  to  their  enactment  by  reference  to 
what  we  consider  abstract  justice.  The  language  of  stat  24  k  25 
Yict  c.  66,  8.  9,  is  positive.  [His  Lordship  read  it.]  It  says  that  the 
several  parishes  comprised  in  one  Union  shall  contribute  to  the  com- 
mon fund  of  the  Union  in  a  certain  manner.  The  Unions  as  to  which 
community  for  the  purposes  of  settlement  has  been  superadded  to  the 
*22ol  ^^^^  purposes  *for  which  Unions  were  formea  under  sect  26 
-'of  stat.  4  &  6  W.  4,  c.  76,  have  a  common  fund.  It  is  true  that 
that  common  fund  embraces  other  objects,  namely  the  relief  of  the 
poor,  beyond  those  to  which  the  common  fund  of  a  Union  constituted 
under  sect  26  is  applicable :  nevertheless  it  is  the  common  fund  of  the 
Union.  Seeing  that  stat  24  k  25  Yict  c.  66,  s.  9,  works  injustice  on 
the  parishes  in  these  Unions,  they  might  have  been  excepted  from  its 
operation  if  they  had  applied  to  the  Legislature  at  the  time  of  the 
passing  of  the  statute.  But  they  did  not ;  and  without  putting  a 
strained  and  forced  construction  upon  sect  9,  which  it  is  not  our 
province  to  do,  we  cannot  say  that  an  enactment  which  applies  to  the 
common  fund  of  any  Union  without  distinction  means  a  common 
fund  for  certain  expenses  only.  The  auditor  has  proceeded  upon  the 
assumption  that  sect  9  does  not  apply  to  this  Union.  In  that  respeot 
be  waa  wrong. 
We  are  not  asked  to  reform  the  account  by  striking  out  the  particii* 
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lar  hem.    That  point  is  waived ;  and  it  is  very  doubtful  whether  we 
oould  have  done  so. 

Blackbubn,  J.  (The  only  other  Judge  present.)-— The.  main  ques- 
tion is  whether  stat.  24  &  25  Viet.  c.  65,  s.  9,  applies  to  a  Union  the 
parishes  in  which  have  acted  upon  seot.  S3  of  stat  4  &  5  W.  4,  c.  76. 
I  am  of  opinion  that  it  does. 

Under  sect.  26  of  that  Act  unions  of  parishes  are  formed,  but  each 
parish  is  chargeable  with  its  own  poor.  By  sect.  28  the  parishes  in 
the  Union  shall  contribute  to  a  common  fund  for  certain  enumerated  % 
purposes,  "and  for  any  other  expense  to  be  incurred  for  the  common 
use  or  benefit  or  on  the  common  account  of  such  parishes," 
^according  to  the  general  average  expense  of  each  parish  for  r»noA 
three  years,  ending  on  the  2oth  March  preceding ;  and  there  '- 
is  a  proviso  that  from  time  to  time  a  fresh  average  may  be  ascertained 
for  the  three  years  ending  on  the  25th  March  next  preceding ;  and 
the  parishes  shall  contribute  to  the  common  fund,  for  the  purposes 
aforesaid,  in  the  proportions  which  the  expense  of  such  parishes  shall 
be  found  to  have  borne  to  each  other  during  such  period  upon  the 
average  which  shall  have  been  so  last  ascertained.  By  sect  8S  the 
guardians  elected  by  the  parishes  forming  a  Union  may  aeree  that  for 
the  purposes  of  settlement  such  parishes  shall  be  considered  as  one 
parish ;  and  it  is  declared  that  the  agreement  shall  be  for  ever  bind* 
mg,  and  shall  not  be  revoked  or  annulled ;  and  the  expenses  of  main* 
taining  the  poor  in  those  parishes,  and  of  ascertaining  their  settlement| 
are  to  "form  part  of  the  general  expenses  and  be  paid  out  of  the 
common  funds  of  such  union ;"  and  there  is  a  proviso  that  the  pro* 
portion  of  contribution  to  the  common  fund  to  be  thereafter  paia  by 
the  parishes  shall  be  ascertained  in  like  manner  as  the  contribution 
of  parishes  to  the  expenses  enumerated  in  sect  28,  and  shall  not  be 
subject  to  further  variation. 

Mr.  O'Malley  argued  that  because  in  seot  28  of  stat  4  &  6  W.  4,  c.  76^ 
tbe  parishes  were  to  be  assessed  to  a  common  fund  for  the  expenses 
there  mentioned,  and  in  sect  38  the  expenses  were  to  "form  part  of 
the  general  expenses  and  be  paid  out  of  the  common  funds  of  such 
Uoion,"  the  alteration  of  the  language  showed  an  intended  alteration 
in  the  meaning  of  the  Legislature.  But  I  do  not  see  the  reason  of  the 
alteration ;  and  I  think  that  there  is  no  difference  between  the  mean- 
ing of  the  words  in  the  two  enactments.  It  is  true  that  under  sect 
83  the  common  fund  to  which  the  parishes  are  to  contribute  *is  r^oor 
formed  upon  a  different  principle  from  that  which  is  adopted  '- 
for  Unions  formed  under  sect  28.  Parishes  formed  into  a  Union 
under  sect  28  have  power  to  vary  from  time  to  time  the  proportion 
in  which  they  contribute  to  the  common  fund :  whereas  under  sect. 
83  the  proportion  in  which  the  parishes  contribute  when  once  aacer- 
tained  is  not  to  be  varied ;  the  relief  expenses  of  all  the  parishes  being 
thrown  upon  the  common  fund,  there  could  be  no  materials  for  strik- 
iog  an  amended  average.  But  in  every  other  respect  parishes  formed 
into  unions  under  the  two  sections  are  the  same ;  the  ratio  of  contribu- 
iion  is  to  depend  on  the  number  of  persons  relieved.  I  am  inclined 
to  think  that  the  only  two  Unions  which  had  acted  upon  stat.  4  Jc  6 
W.  4,  c.  76,  s.  33,  of  which  the  present  Union  is  one,  were  not  thought 
d  when  the  Legislature  passed  stat  24  k  25  Vict  o.  55^  s.  9.    If 
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they  bad  been,  tbe  Legislfttore  xnigbt  bave  tboogbt  fit  to  make  an 
alteration  in  tbe  language  of  seot.  9.  But  as  tbe  enaelment  stands, 
th^e  are  no  words  limiting  it  to  Unions  formed  under  sect.  28,  nor  is 
there  anything  in  tbe  nature  of  the  enaotment  which  is  applicable  to 
erne  class  of  Unions  and  iiot  to  tbe  other.  It  has  been  argued  that 
the  parishes  in  this  Union  had  acquired  a  vested  right  under  the 
,  agreement  made  in  pursuance  of  stat.  4  Jc  5  W.  4,  c.  76,  &  S3 ;  and 
if  that  argument  had  been  urged  before  the  Legislature  they  might 
have  made  an  exception  in  their  favour.  But  they  might  not  have 
thought  fit  to  do  so,  especially  if  it  was  made  to  appear  that  from  the 
altered  state  of  things  it  would  not  be  fair  that  the  parishes  should 
remain  one  for  tbe  purposes  of  settlement.  That  however  is  mere 
speculation.  And  therefore  the  aceounts  should  be  audited  upon  tbe 
^2281  P^^^^^P^^  ^  dividing  the  common  ^expenses  among  the  parishes 

-'  in  accordance  with  the  provisions  of  stat.  24  &  25  Vict.  c.  65, 
i.  9. 

When  the'  accounts  came  before  tbe  auditor,  a  ratepayer  objected 
to  them  on  the  ground  that  they  i^ere  audited  on  that  principle;  and 
the  auditor,  in  the  reasons  which  he  has  returned  for  his  allowance  of 
the  accounts,  states  that  be  thought  that  stat  24  &  25  Yict.  c.  55,  a. 
9,  did  not  apply,  and  that  the  parishes  ought  to  contribute  according 
td  the  old  apportionment  It  has  been  argued  that  the  duty  of  the 
ttuditoj^  consists  in  ascertaining  that  the  calculations  contained  in  the 
accounts  are  correctly  stated,  and  that  he  must  pass  them  without 
tohsidering  the  principle  upon  which  they  are  apportioned  among  the 
parishes ;  but  it  is  an  important  part  of  auditing  the  accounts  to  see 
hot  only  that  the  gross  amount  is  correct  but  that  the  right  propor- 
tioil  is  charged  to  each  parish ;  an  accountant,  in  making  out  a  part- 
nership account^  if  be  found  the  figures  correct,  but  a  larger  share 
apportioned  to  one  partner,  would  correct  it.  There  may  be  a 
practical  difficulty  in  the  Way  of  the  auditor  carryiqg  out  this  duty ; 
but  sect.  11  of  stat.  24  k  25  Yict  c.  65,  gives  him  power  to  correct 
errors  in  the  estimate  of  the  rateable  value  of  property  which  are 
iinalogous  to  this;  and  it  is  plain,  from  stat.  7  &  8  Yict.  c.  101,  s.  32, 
that  the  Legislature  contemplated  that  he  should  have  this  jurisdiction. 
'  With  regard  to  our  authority  in  this  matter,  stat  7  &  8  Yict.  c 
101,  s.  So,  enacts^  "that oh  the  removal  of  such  allowance,  disallow- 
ance/ or  surcharge  the  said  Court  shall  decide  the  particular  matter 
of  complaint  set  forth  in  such  statement,  and  no  other."  The  particu- 
lar matter  of  complaint  in  the  present  case  is,  that  the  auditor  has 
*2291  ^'^^^^^  ^°  apportionment  upon  a  wrong  ^principle;  we  can, 

-■  therefore,  only  decide  that  the  accounts  have  been  audited  on 
•a  wrong  principle,  arid  that  they  ought  to  be  audited  on  another 
principle.  Where  money  has  been  wrongly  paid  we  have  authority 
to  order  it  to  be  repaid ;  but  here  none  has  been  paid.  We  are  not 
asked  to  do  more  than  declare  the  principle  upon  which  the  accounts 
ought  to  be  made  out  in  future.  Bule  absolute,  without  costs 
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NvUanee. — Polluting  natural  waiereoune, 

A,  w  pMMMor  «Bd  oeeapitr  of  an  anoient  mill  and  lands  adjoining,  and  carried  on  tberoia 
Ika  baaiooM  of  a  mannfaetarar  of  paper,  which  had  from  time  immemorial  been  carried  on  ia 
them.  The  mill  and  landi  were  situate  in  a  valley  at  the  foot  of  a  range  of  hilU  iloptng  towardi 
■ad  tenriarting  in  a  tail  praoipitont  roek  abutting  vpon  them.  Inside  thie  roek,  Mad  at  th« 
elevathm  of  a  Um  feet  abova  the  lands,  was,  from  time  immemorial,  a  natoral  earem,  and  tba 
valsr  piedaeed  bj  the  rain-fall  on  a  portion  of  the  hills  ran  bj  nndergronnd  passages  into  it, 
ssd,  after  uaTeniBg  the  floor  of  the  caTom  in  a  defined  stream,  flowed  hj  an  nndergrovnd 
psssige  oat  of  the  eaTem  into  an  open  natoral  basin  in  the  lands  of  A.,  and  from  thence  In  aa 
•psB  and  daflaad  sticam  to  the  mfll  in  a  pure  and  nnpollated  stale.  In  the  year  1867,  B» 
Waaie  poeeeaaar  aad  oeevpiar  of  land  and  pmiaifes  an  the  summit  of  the  hills,  at  a  higher 
deration  than  the  earem,  and  worked  on  them  a  inaohinery  for  extracting  from  the  soil 
niattte  pavtielas  of  lead  intermixed  with  it  In  working  this  he  oonstnicted  eight  '*  baddies,* 
er  cirealar  pits.  In  the  sorfaoe  of  the  ground.  Into  which  water  was  broaght  through  artifieial 
sals.  Fran  tbaaa  buddtes  potlutad  water  wis  disehatged  into  dfalos  eommunleating  with  two 
^'swaUats,"  ar  aataral  raata  existing  from  time  immemorial  in. the  limestone  rock  of  the  hill% 
sad  hariag  an  under-ground  passago  ^r  water  eommuaicating  with  an  outlet,  at  which  tha 
watv  eecapad  la  an  open  stream  at  their  foot  The  water  passages  from  these  two  swalleti 
eommanieatod  wl^  the  earem;  through  whicb  the  polluted  water  flowed,  and  from  theaea 
■iaglad  with  tha  ttnam  flosriag  through  the  earen  into  the  basin,  aad  theaoe  to  A.'s  leads  and 
aiU,  whereby  the  water  was  fouled  c  held  that  att  aatioa  for  fouUag  tha  sinam  was  maiataia- 
sUs  bj  A.  against  B. 


This  cause  was  tried  at  tbe  Sammer  Assizes  for  Somersetshire,  in 
1860,  wben  a  Terdict  was  1^  consent  *taken  for  the  plaintiff,   r«oQi| 
nibject  to  the  award  of  an  arbitrator,  with  power  to  state  points  ^ 
(^  law  far  the  opinion  of  the  Court.    The  arbitrator  thereupon  made 
aa  award  as  fbliows: — 

The  first  count  of  the  declaration  charged  that  the  plaintiff  was 
poneased  of  a  paper-mill  and  lands,  with  the  appurtenanoes,  situate  al 
Wookey  Hole,  in  the  county  of  Somerset,  and  carried  on  in  and  upon 
the  same  the  trade  or  business  of  a  manufacturer  of  paper,  and  was 
entitled  to  have  the  water  of  a  certain  stream  or  watercourse  run  and 
flow  to,  through,  and  past  the  mill  and  lands  in  a  pure  and  unpollutei 
state,  and  of  good  and  proper  quality,  for  the  use  of  the  plaintiff  in 
his  trade  or  bnsinessi  &c. ;  and  that  the  defendant  on  many  occasions^ 
and  daring  a  long  space  of  time,  discharged  and  caused  to  flow  into 
the  stream  or  watercourse,  and  caused  to  mix  with  the  water  thereof^ 
large  quantities  of  impure,  foul,  and  polluted  water  and  of  water 
mixed  and  impregnated  with  injurious  mineral  substances,  and  largtf 
qoantities  of  impure  and  dirty  refuse  and  washings  from  mineries  and 
works,  by  reason  whereof  the  water  of  the  stream  and  watercoursa 
became  and  was,  where  the  same  ran  and  flowed  to,  through,  and  past 
the  mill  and  lands  of  the  plaintiff,  in  an  impure,  foul,  and  polluted 
state,  and  not  of  such  gooa  and  proper  quality.*    The  second  counl 
charged  that  the  plaintiff  was  possessed  of  such  paper-mill  and  lands^ 
with  the  appurtenanoes,  as  in  the  first  count  mentioned,  and  was  enti« 
tied  to  have  the  water  of  the  stream  or  watercourse  run  and  flow  to^ 
throagh,  and  past  the  mill  and  lands  in  such  state  and  of  such  quality 
u  io  that  count  mentioned,  and  that  the  defendant  was  possessed  of 
eertain  lands  and  premises  and  works  called  the  Priddy  Minery  in  the 
*ooQDty  aforesaid,  and  situate  upon  or  near  the  stream  or  water-  r*2Si 
coone  at  a  part  timreot  above  and  higher  than  that  at  which  ^ 
tte  water  of  the  same  runs  and  flows  to^  thought  and  .pf»t  the  ipitt ' 
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and  lands  of  tbe  plaintiff,  and  that  tbe  defendant  carried  on,  in  and 
npon  those  lands  und  premises  and  works,  the  business  of  washing 
and  separating  lead  ore,  and,  on  many  occasions  and  during  a  long 
space  of  time,  discharged  and  caused  to  flow  into  the  stream  or  water- 
course, at  a  point  above  and  higher  than  that  at  which  the  water  of 
the  same  runs  and  flows  to,  through,  and  past  the  mill  and  lands  of 
the  plaintiff,  and  caused  to  mix  with  the  water  of  tbe  stream  and 
watercourse  at  that  point  large  quantities  of  impure,  foul,  and  polluted 
water,  mixed  and  impregnated  with  the  refuse  and  washings  from  the 
works  of  the  defendant,  and  with  injurious  mineral  substances,  bj 
reason  whereof  the  water  of  the  stream  and  watercourse  became  and 
was,  where  the  same  ran  and  flowed  to,  through,  and  past  jkhe  mill 
and  lands  of  the  plaintiff,  in  an  impure,  foul,  and  polluted  state,  and 
not  of  such  good  and  proper  quality. 

Pleas. — ^First,  to  tbe  wnole  declaration,  not  guilty.  Second,  to  the 
first  count,  that  the  plaintiff  was  not  possessed  of  the  mill  and  lands. 
Third,  to  the  same,  that  the  plaintiff  was  not  entitled  to  have  the 
water  run  and  flow  into,  through,  and  past  the  mill  and  lands  in  a 
pure  and  uni)olluted  state,  and  o^  good  and  proper  quality  for  the  use 
of  the  plaintiff  in  his  trade  or  business,  &c.  Fourth,  to  the  second 
count,  that  the  plaintiff  was  not  possessed  of  the  mill  and  lands.  Fiftb, 
to  the  same,  that  the  defendant  was  not  possessed  of  lands  and  pre- 
^QQi  mises  and  works,  or  any  of  them,  situate  *npon  or  near  the 
^  stream  or  watercourse,  at  a  point  thereof  above  and  higher 
than  that  at  which  the  water  of  the  same  ran  and  flowed  to,  through, 
and  past  the  mill  and  lands  of  the  plaintiff.  Sixth,  to  the  same,  that 
the  plaintiff  was  not  entitled  to  have  the  water  of  the  stream  or  water- 
eourse  run  and  flow  to,  through,  or  past  the  mill  and  lands  in  such 
state  and  of  such  quality  as  alleged. 

Issue. 

The  plaintiff  was  possessed  of  and  was  the  oocupier  of  an  undent 
mill  and  certain  lanas  adjoining  thereto,  situate  at  Wookey  Hole,  in 
the  county  of  Somerset,  and  distant  about  two  miles  from  the  city  of 
Wells,  in  that  county,  and  carried  on  therein  the  business  of  a  manu- 
fS^turer  of  paper,  which  business  had  from  time  immemorial  been 
carried  on  in  tnem  by  preceding  occupiers  thereof 

The  mill  and  lands  are  situate  in  a  valley  at  the  foot  of  a  range  of 
hills  called  the  Mendip  Hills,  which  slope  in  a  southerly  direction 
towards  the  mill  and  lands,  and  terminate  in  a  tall  precipitous  rock 
abutting  on  them. 

Inside  this  rock,  and  at  an  elevation  of  a  few  feet  above  the  lands, 
has  been  from  time  immemorial  a  natural  cavern,  and  the  water  pro- 
duced by  the  rainfall,  on  a  portion  of  the  Mendip  Hills  has  from  time 
immemorial  run  by  underground  passages  into  this  cavern,  and,  after 
traversing  the  floor  of  this  cavern  in  a  defined  stream,  has  from  time 
immemorial  run  and  flowed  by  an  underground  passage  out  of  Ihe 
eavern,  at  the  rate  of  many  thousand  gallons  a  minute,  into  an  open 
^oQQi  natural  basin  in  the  lands  of  the  plaintiff  at  the  foot  of  *the 
^  -*  rock,  and  from  thence,  in  an  open  and  defined  stream,  through 
the  lands  unto  and  into  the  mill  of  the  plaintiff,  and  has  from  time 
immemorial  been  used  in  the  mill  by  the  occupiers  for  the  time  being 
oif  tifte  mill  ttd  lands  for  ih<(  auuiiifiietiire  of  paper  therewiUi  tp  thev 
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and  was  at  the  times  and  on  the  occasions  of  the  acts  comr 
plained  of  used  hy  the  plaintifiT  in  the  mill  for  the  manufacture  of 
paper  therewith  in  his  business. 

Until  the- times  and.  occasions  of  the  acts  complained  of  the  water 
bad  from  time  immemorial  run  and  flowed  from  and  out  of  the  cavern 
into  the  basin,  and  from  thence  through  the  lands  into  the  mill  as 
aforesaid,  in  a  pure  and  unpolluted  state,  and  of  good  and  proper 
qoalitj  for  the  use  of  the  plaintiff  and  the  preceding  occupiers  of  the 
mill  and  lands  in  their  business  of  manufacturers  of  paper,  &c.,  and, 
subject  to  the  opinion  of  the  Court  on  the  point  of  law  presently 
aUted,  the  arbitrator  found  that  until  those  times  and  occasions  the 
vater  had  from  time  immemorial  run  and  flowed  as  of  rieht,  and  the 
plaintiff  and  the  preceding  occupiers  of  the  mill  and  lands  had  from 
time  immemorial  been  entitled  as  of  right  to  have  the  same  run  and 
flow,  and  the  plaintiff  at  those  times  and  on  those  occasions  was 
entitled  as  of  right  to  have  the  same  run^and  flow  from  and  out  of  the 
cavern  into  the  basin,  iind  from  thence  through  the  lands  unto  and 
into  the  mill,  in  a  pure  and  iinpolluted  state,  and  of  good  and  proper 
quality  for  the  use  of  the  plaintiff  and  the  preceding  occupiers  of  the 
mill  and  lands,  in  their  business  of  manu&cturers  or  paper,  and  with- 
out and  free  from  the  fouling  and  pollution  mentioned. 

In  the  year  1857  the  defendant  became  the  possessor  and  occupier 
of  certain  lands  and  premises  called  the  *Priddy  Minery,  situ*  r«284 
ate  on  the  summit  of  the  Mendip  Hills,  and  at  a  higher  eleva-  *- 
tion  than  the  mill  and  the  lands  of  the  plaintiff  and  the  cavern,  and 
distant  therefrom  in  a  straight  line  in  a  northerly  direction  one  mile 
and  three  quarters. 

At  the  time  the  defendant  became  the  possessor  and  occupier  of 
tbe  Priddy  Minery,  the  surface-soil  thereof  to  the  extent  of  several 
feet  in  depth  consisted  of  an  artificial  soil  having  minute  particles  of 
lead,  and  also  pieces  of  ]ea4'Ore,  called  slf^gs,  intermixed  with  it, 
wbich  soil  bad  before  the  time  of  living  memory  been  brought  from 
distant  parts,  and  deposited  there  by  persons  desirous  of  availing 
tbemselves  of  the  water-power  existing  there  to  extract  the  slags  from 
the  soil  and  to  smelt  (hem.  These  slags  had  before  the  time  of  living 
memory  been  smelted,  but.  partially  only,  and  from  about  the  year 
1815  down  to  a.  period  of  ten  years  before  the  defendant  so  became 
tbe  possessor,  and  occupier  of  it,  the  Priddy  Minery  had  been  occu- 
pied by  several  persons  in  succession  who  were  engaged  in  extracting 
these  slags  from  the  soil  and  smelting  them  over  again.  For  a  period 
of  ten  years  before  the  defendant  became  the  possessor  and  occupier 
therec^  the  Priddy  Minery  had  been  unoccupied.  Before  he  became 
10^  tbe  slags  only  had  been  extracted  from  the  soil,  and  no  process 
had  been  employed  on  the  Priddy  Minery  for  extracting  from  tba 
soil  the  minute  particles  of  lead  intermixed  with  it,  but  in  the  yeans 
1868  and  1859  the  defendant  for  the  first  time  established  and  subae- 
Qoentlv  worked  on  the  Priddv  Minery  a  machinery  for  extracting 
uom  the  soil  the  minute  particles  of  lead  intermixed  with  it. 

Tbis  machinery  was  or  the  following  description,  and  *was   poftS 
sstabliahed  and  worked  by  the  defendant  at  tbe  following  times  '- 
nd  in  the  following  manner. .  About  Midsummer  in  the  year  186& 
the  dafendant;  owatno^tiid .  six  baddies  on  the  Priddy  Mineryi  and 
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about  tbe  Autumn  of  the  year  1859  he  constructed  two  more.  Then 
buddies  consisted  of  circular  pits  made  in  the  surface  of  the  groaod, 
surrounded  by  a  circular  framework  of  wood  of  sufficient  height  u> 
retain  the  water  poured  into  the  pits,  with  an  upright  post  fixed  in 
the  centre  of  the  pit  to  which  were  attached  horizontally  reyolring 
blades  of  wood  worked  by  hand  or  horse-power.  The  soil  containiDg 
the  particles  of  lead -intermixed  with  it  was  brought  to  these  buddies, 
and  streams  of  water,  brought  to  the  buddies  for  this  purpose  through 
artificial  cuts  made  by  the  defendant,  were  there  poured  upon  the  soil, 
and  the  soil  and  water  were  then  stirred  round  the  pits  within  the 
circular  framework  of  wood  by  the  action  of  the  reyolying  blades  of 
wood,  until  the  greater  portion  of  the  particles  of  lead  contained  in 
the  soil  was  gathered  to  the  centre  of  the  pits,  and  there  retained  and 
extracted,  and  the  refuse  soil  and  water,  naying  a  small  portion  of 
lead  'intermixed  with  it,  i^as  discharged  from  tbe  pits  in  muddy 
atreatns  into  drains  outside  the  pits,  which  drains  communicated  with 
and  led  ihto  two  swallets  on  the  Priddy  Minery,  known  respectivelj 
as  the  Plantalion  Swallet  and  the  South  Swaltet,  of  which  fact  the 
defendant  at  those  times  and  on  those  oocasions  respectiyely  was 
aware. 

A  swallet  is  a  tent  in  the  limestone  rock  of  the  Mendip  Hills, 
haying  an  open  funnel-shaped  mouth  in  the  surfftce  of  the  rock  on 
*2861  ^^^  summit  of  the  Hills,  and  haying  *an  underground  passage 
^  for  water  ruoiiing  into  its  mouth  communicating  with  an  oa^ 
let,  at  which  the  water  escapes  in  an  open  stream  at  the  foot  of  the 
Hills.  These  swallets  are  fennd  in  great  numbers  in  the  Mendip 
Hills,  and  serye  as  natural  drains  to  the  rainfall  of  the  Hills,  which 
fh>m  time  immemorial  has  run  into  and  through  them  in  greater  or 
less  quantities  according  to  thei^  situation  and  capacity,  and  some- 
times in  considerable  streams  to  outlets  at  their  foot. 

At  the  times  and  on  the  occasions  tl  the  acts  complained  of  the 
two  swallets  aboye  mentioned  had  each  Of  them  a  passage  for  water, 
similar  to  that  described,  communicating  wHh  the  catern  at  Wookej 
Hole,  and  capable  of  receiying  and  di^sehargHg,  the  one  from  seven 
to  eight  gallons  of  water  a  minute,  and  the  otW  rather  more;  and 
that  water,  passing  into  the  swallets  respectiyely  at  those  times  and 
on  those  occasions,  ran  through  these  respectiye  water  passages  into 
the  cayern  at  Wookey  Hole,  and  from  thence  mingled  with  the  stream 
flowing  through  the  cayern  into  the  basin  in  the  landA  of  the  plaintiff 
as  its  outlet,  and  from  thence  through  the  lands  into  the  mill  of  the 
plaintiff 

The  arbitrator  further  found  that  the  defendant,  in  the  course  of 
working  the  machinery  so  established  by  him,  did»  on  yarious  ooca- 
sions and  during  considerable  periods  of  time  in  the  latter  part  of  the 
year  1869,  and  in  the  early  part  of  the  year  1860,  and  before  the 
commencement  of  this  action,  and  also  on  yarioas  occasions  and 
during  considerable  periods  of  time  subsequent  to  its  comraenoement, 
discharge  large  quantities  of  those  muday  streams  from  the  pits 
*ftS71  *^^^^S^  ^°®  drains  into  the  two  swallets  respectiyely,  and  did 
-I  by  so  doing,  foul  and  pollute  the  water  running  and  flowing 
from  ana  out  of  the  caymm  into  the  basin  in  the  lands  of  the  pUnn; 
fll(  tttd  fiom  tkeace  thiMgh  those  laiids  into  tte  i»U'«f  the 
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and  render  the  same  unfit  for  the  use  of  the  plaintiff  in  his  businesB 
of  a  manufacturer  of  paper. 

The  defendant  had  notice,  from  the  plaintiff  and  others,  before  he 
commenced  working  his  maehinerj,  that  the  probable  effect  of  his 
discharging  the  muddy  streams  from  the  pits  into  the  swallets  on  the 
Priddy  Minery  would  be  to  foul  the  water  running  to  the  plaintiff's 
lands  and  mill,  and  to  render  it  unfit  for  the  use  of  the  plaintiff  in  his 
business  of  a  manufacturer  of  paper. 

It  was  contended,  on  the  part  of  the  defendant,  that  in  the  course  . 
of  eertain  processes  employed  on  the  Priddy  Minery  for  extracting 
the  slags  from  the  soil,  before  the  defendant  became  the  possessor 
and  occupier  thereof,  muddy  water  had  from  time  immemorial  been 
discharged  into  the  two  swallets  by  the  persons  engaged  in  those 
processes,  and  that,  assuming  the  defendant  to  have  fouled  the  water 
running  to  the  plaintiff's  lands  and  mill,  a  prescriptive  right  so  to  do 
had  thus  been  acquired  by  the  owners  ana  occupiers  of  the  Priddy 
Minery ;  but  the  arbitrator  found  as  a  fact  that  muddy  water  had  not 
been  so  dieeharged  into  the  swallets  or  either  of  them  in  the  course 
of  those  processes,  and  that  no  such  prescriptive  right  had  beeh 
acqaired ;  and  that  from  time  immemorial  and  during  all  the  times 
they  were  so  employed,  and  until  the  defendant  established  and 
worked  the  machinery,  the  water  *ran  and  flowed  from  and  r^iogft 
out  of  the  eavern  into  the  basin  in  the  lands  of  the  plaintiff,  '- 
and  from  thence  through  those  lands  into  the  mill  of  the  plaintifl^  in 
a  pure  and  unpolluted  state,  and  of  good  and  proper  quality  for  the 
use  of  the  plaintiff  and  the  preceding  occupier  of  the  mill  and  lands 
in  their  business  of  manu&oturers  of  paper,  and  free  from  any  foul- 
ing or  pollution  whatever. 

The  point  of  law  required  by  the  parties  to  be  stated  by  the  arln* 
trator  for  the  opinion  of  the  Oourt  was,  Whether,  under  the  circum- 
stances set  forth,  this  action  was  maintainable  in  law. 

If  the  Court  should  think  the  action  maintainable,  the  arbitrator 
found  the  issues  for  the  plaintiff,  and  that  the  verdiet  should  stand, 
kc  If  the  Court  should  think  otherwise,  the  arbitrator  awarded  that 
the  verrlict  be  set  aside  and  a  nonsuit  entered,  &c. 

Kanlake  {Horace  Lloyd  with  him),  for  the  plaintiff. — The  plaintiff 
and  thoee  whom  he  represents  have  had,  from  time  immemorial,  a 
right  to  the  water  of  this  stream  in  a  pure  state ;  which  has  been 
corrnpted  and  polluted  by  the  defendant  ia  working  mines  recently 
acquired  by  him.  Wood  v.  Waud,  8  Exch.  748,t  and  Chasemore  tf. 
Richards,  7  H.  L.  G.  S49,  may  be  relied  on  by  the  other  side,  the 
former  of  which  shows  that  the  rights  to  natural  and  to  artificial 
watercourses  are  not  governed  by  the  same  rules ;  and  the  latter  that 
the  principles  which  regulate  the  rights  of  the  owners  of  land  in  < 
respect  of  water  flowing  in  known  and  definite  channels,  whether  upon 
or  below  the  surface  of  the  ground,  do  not  apply  to  ^under-  r^oog 
ground  water  percolating  through  the  strata  in  unknown  cban-  ^ 
aeU.  But  the  present  case  does  not  resemble  either  of  these.  It  ia 
as  if  the  defendant  had  filled  a  canal  or  drain,  natural  or  artificial, 
bdow  or  above  ground,  with  pollute  water,  tmder  such  ciroumstanoea 
fl«t  it  would  run  into  the  plaintiff^s  stream.  (He  was  then  stopped.) 
(khridgtifiert  with  Um\  for  tbe  defendant.— This  ca»  ooaoe 
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within  the  doctrine  laid  down  in  Chasemore  v.  Bichardsy  7  H.  L.  0 
849,  although  the  facts  are  different.  In  order  to  decide  it  the  Court 
must  determine  between  two  conflicting  principles,  namely,  first,  that 
a  person  entitled  to  land  has  in  ^enerat  a  right  to  all  things  under  its 
soil,  and  may  dig  in  it  as  he  pleases,  although  the  effect  may  be  to 
divert  from  his  neighbour  somethiog  that  would  otherwise  have  come 
to  him;  and  second,  that  the  upper  riparian  proprietors  on  a  stream 
are  bound  to  transmit  its  water  to  the  lower  riparian  proprietors,  with- 
out appreciable  diminution  in  quantity  or  quality.  The  present  case 
is  governed  by  the  first,  and  not  the  second  of  these  principles.  Each 
of  the  owners  of  adjoining  mines  has  a  right  to  work  his  own  mine 
in  the  manner  most  beneficial  and  convenient  to  himself,  although,  bj 
natural  consequence,  some  prejudice  will  accrue  to  the  other :  Smith 
V.  Kenrick,  7  C.  B.  615  (E.  C.  L.  B.  vol.  62),  as  explained  in  Gale  on 
Easements,  8d  ed.,  by  Willes,  pp.  869-70-71.  [Blackburn,  J. — Are 
you  not  bound  when  digging  in  your  own  land,  to  take  care  not  to 
send,  in  consequence  of  it,  foul  water  or  bad  smells  to  the  land  of 
*2401  7^^^  ^neighbour  ?]  That  only  applies  when  the  foul  water  or 
-I  bad  smell  is  to  such  an  extent  as  to  be  either  an  indictable 
nuisance  or  a  nuisance  like  that  in  Tenant  v.  Ooldwin,  2  Ld.  Baym. 
1089,  Salk.  21,  860,  6  Mod.  811,  Holt  500,  where,  in  consequence 
of  the  non-repair  of  the  wall  of  a  privy  by  the  defendant,  a  quantity 
of  filth  from  it  came  into  the  plaintiff's  cellar ;  or  a  nuisance  to  a 
watercourse  within  the  various  decisions  on  that  subject  [He  cited 
Dudden  v.  The  Guardians  of  the  Clayton  Union,  1  H.  &  N.  627.t 
MsLLOR,  J.,  referred  to  Beg.  v.  The  Metropolitan  Board  of  Works,  3  B. 
&  S.  710  (E.  C.  L.  B.  vol.  118).  Blackburn,  J.— In  a  case  tried 
before  me  at  Nisi  Prius,  a  manufacturer  upon  a  stream  above  the 
paper-mill  of  another  person,  had  a  steam-engine  which  consumed  a 
great  deal  of  water ;  of  course  the  boilers  got  foul,  and  he  had  them 
cleaned  out  at  intervals,  when  an  immense  quantity  of  dirt,  dirty 
v/ater,  and  lime  was  discharged.  In  order  that  the  water  of  the  stream 
might  not  be  fouled  by  this  stuff  being  thrown  into  it,  the  manu- 
facturer had  it  thrown  on  his  own  land,  and  thought  it.  would  stay 
there,  but,  there  being  rat-holes,  and  old  drains  in  the  field,  the  stuff 
ran  down  these  rat-holes,  through  the  drains,  and  so  into  the  stream 
and  to  the  mill.  Would  you,  in  that  case,  deny  that  the  mill-owner 
had  a  eause  of  action  ?]  If  part  of  the  stuff  reached  the  stream  by 
percolation,  he  would  not. 

Karslake  was  not  called  on  to  reply. 

CocKBURN,  G.  J. — This  case  has  been  very  ingeniously  argued  by 
Mr.  Coleridge,  but  it  is  plainly  distinguishaole  from  the  authorities 
*2411  ^^  ^^^^^  h^  relies,  and  falls  under  *that  class  to  which  the 
-*  maxim  "sicutere  tuo  ut  alienum  non  Isddas"  is  applicable. 
In  Chasemore  v.  Bichards,  7  H.  L.  C.  849,  it  was  decided  that,  until 
water  rises  to  the  surface  of  land,  the  law  gives  no  right  of  action  to 
a  party  who  has  suffered  by  its  abstraction.  But  in  the  present  case 
the  right  of  the  plaintiff  cannot  be  disputed,  for  it  is  found  that  he 
and  those  whom  he  represents  have  always  had  a  right  to  have  the 
water  in  question  flow  in  its  accustomed  course  and  purity.  Then, 
by  the  act  of  the  defendant,  that  water  has  been  polluted  and  fouled ; 
which  being  once  an  ascertained  iaot^  it  makes  no  difference  that»  pj 
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(be  manner  in  which  the  defendant  discharges  the  polluted  water  from< 
bis  works,  it  goes  over  the  surface  of  the  buddies,  from  whence  it> 
flows  a  certain  distance  oyer  the  limestone  formation  before  it  arrives 
at  the  plaintifiTs  watercourse.    It  is  clear»  in  point  of  law,  equity, 
and  justice,  that  the  plaintiff  has  a  cause  of  action. 

Blackburn,  J. — I  am  of  the  same  opinion.  Mr.  Coleridge  is  correct 
in  saying  that  the  defendant  had  a  right  to  use  the  water  on  his  own 
land,  but  then  in  doing  so  he  had  to  dispose  of  the  poisoned  and  cor-, 
rupted  water ;  and  I  take  the  law  to  be  as  stated  in  Tenant  v.  Gold- 
win,  2  Ld.  Raym.  1089,  Salk.  21,  860,  6  Mod.  811,  Holt  600,  that 
you  must  not  injure  the  property  of  your  neighbour,  and  conse*> 
qnently,  if  filth  is  created  on  any  man's  land,  then,  in  the  quaint 
language  of  the  report  in  Salk.  861,  "  he  wHose  dirt  it  is,  must  keep« 
it  that  it  may  not  trespass."  Now  here,  by  a  roundabout  course  of: 
going  through  drains  and  swallets,  *the  foul  water  was  not  vmao^ 
kept  by  the  defendant  so  that  it  should  not  trespass,  in  conse-  '* 
quence  of  which  the  water  which  the  plaintiff  had  a  right  to  have 
pure  and  unpolluted  when  it  came  into  his  possession  and  on  his 
property,  was  corrupted.  That  is  both  damnum  and  injuria.  I 
admit  the  distinction  between  diverting  water  before  it  has  become 
tbe  plaintiff's  and  after  it  has  become  so, — that  is,  the  intelligible  dis- 
tinction taken  in  Chasemore  v.  Richards,  7  H.  L.  C.  849. 

Mkllor,  J. — I  clearly  agree  with  the  rest  of  the  Court  Chase- 
more  V.  Richards  and  Smith  v.  Kenrick,  7  C.  B.  615  (E.  C.  L.  R..yoI. 
62)^  are  both  distinguishable.  There  is  a  great  distinction  between 
tbe  abstraction  of  water  before  it  becomes  the  property  of  the  plain- 
tiff and  sending  polluted  water  into  water  to  which  he  is  entitled. 

Judgment  for  the  plaintiffl(a) 

(a)  Sm  Th«  Ktw  Birtr  Compaoy,  appf .,  JohaioB,  rwp.,  SB.  AS.i86(B.C]UB.  toL  10S)» 


*WILSON  V.  GABRIEL  and  Others.    June  6.        [*248 

FnighL — Setoff, — SepliccUion  on  equiiabtt  groundt. — Assignment. — Koiiee. 

1.  la  SB  Mtion  for  fMght  the  dafendaat  pleaded  a  Mt-off,  to  which  the  plaiatiff  replied,  ett 
•qniuble  freoads,  that  while  the  freight  wai  ia  the  eoarae  of  heing  earaed  he  aeiigaed  it  fer 
valot  to  A.,  of  which  the  defeadaat,  before  the  debt  became  dae,  and  before  the  aetioa  wai 
bffwgfat,  had  Botiee ;  aad  Uiat  tbe  plaiatUT  waa  itting  only  aa  tmatee  for  A. :  Held,  bo  aaiwer 
to  the  plea. 

S.  Qmmrtf  it  the  repUeatioa  had  aUeged  that  the  defeadaat  had  Botioe  before  the  labjeei- 
maltcr  of  the  eet-off  aeonied  ? 

Thk  declaration  contained  two  common  counts  for  freight,  and  a 
count  on  accounts  stated. 

Plea :  a  set-off  for  money  lent,  money  paid,  money  received,  goods 
lold  and  delivered,  goods  bargained  and  sold,  interest,  and  on  accounts 
stated. 

Replication  on  equitable  grounds :  that  the  accounts  stated  in  the 
declaration  were  stated  of  and  concerning,  and  the  moneys  found  to 
be  due  to  the  plaintiff  were  so  found  to  be  due  for  and  on  account  o( 
the  freights  in  the  declaration  mentioned ;  and  before  the  defendants 
became  indebted  to  the  plaintiff  for  any  oi  the  freights,  and  while  the 
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■bips  which  conveyed  the  goods  and  earned  the  freights  were  at  sea, 
eorrying  the  goods  as  in  the  declaration  mentioned  in  respect  of  which 
the  freights  afterwards  became  due  from  the  defendants  to  the  plainti^^ 
and  were  expected  hy  the  plaintiff  to  earn  the  said  freights,  and  before 
this  action  was  brought,  the  plaintiff  agreed  with  certain  persons  using 
the  style  and  firm. of  Messrs.  Early  &  Smith,  in  consideration  of  a 
large  sum  of  money,  to  wit,  ISOO^.,  which  they  then  advanced  and 
l«nt  to  the  plaintiff,  to  assign  to  them  the  freights  so  then  exftected  to 
*2441  ^  ®<^™^  ^7  ^^6  ^plaintiff  for  and  in  respect  of  the  carriage 
-I  of  the  goods  in  the  ships,  and  the  delivery  thereof  to  the 
defendants,  being  the  same  freights  which  afterwards  were  earned  by 
the  plaintiff  and  became  due  to  him  from  the  defendants  as  in  the 
declaration  mentioned,  to  be  received  by  Messrs.  Early  k  Smith  in 
satisfaction  as  well  of  their  advances  to  the  plaintiff  as  of  a  large  sum 
of  money  then  due  and  owing  from  the  plaintiff  to  them  for  moneys 
Before  then  lent  and  advanc^  by  them  to  the  plaintiff;  and  that  the 
amount  which  was  so  dne  from  the  plaintiff  to  Messrs.  Early  k  Smith 
jbr  the  several  advances  still  due  and  unpaid  to  them  exceeded  the 
amount  of  the  debts  in  the  declaration  mentioned,  of  all  which  pre- 
mises the  defendants  before  and  at  the  time  of  the  commencement  of 
this  suit,  and  before  any  of  the  debts  or  freights  in  the  declaration 
mentioned  became  due  or  payable,  had  notice;  and  that  the  plaintiff 
brouffht  this  action,  and  was  prosecuting  the  same  as  a  trustee  only 
for  Messrs.  Early  h  Smith,  and  for  their  account  and  benefit  under 
the  above  agreement 

Demurrer,  and  joinder. 

Lush  (Sir  Oeorge  Honyman  with  him),  in  support  of  the  demurrer.-- 
The  replication  discloses  no  answer  to  the  plea.  The  declaration  is 
for  a  debt,  to  which  the  defendants  plead  a  set-off,  and  the  plaintiff 
seeks  to  deprive  them  of  the  benefit  of  it  by  alleging  that  the  debt 
sued  on  had,  with  notice  to  the  defendants,  bleen  assigned  to  a  third 
partv.  The  replication  does  not  allege  that  the  defendants  had  notice 
of  the  assignment  before  the  subject-matter  of  the  set-off  arose,  and 
it  is  doubtful  if  even  this  would  render  it  good.  The  defendants  may 
have  obtained  credit  on  the  £»ith  of  their  being  able  to  set  off  that 
debt.    (He  was  then  stopped.) 

M^g-i  *J.  Broum  I  Watkin  Williams  with  him),  oontr&. — The  rcpli- 
^  cation  shows  that  before  the  debt  of  the  defendants  had  accrued 
to  the  plaintiff  and  while  it  was  in  course  of  being  earned,  the  plain- 
tiff assigned  his  interest  in  it  to  a  third  party,  as  he  had  a  right  in 
auity  to  do,  and  that  he  is  now  suing  on  behalf  of  that  party.  The 
^  iintiff  therefore  having  parted  with  his  debt,  the  defendants  cannot 
•et  off  that  debt  against  the  third  party.  Here  it  was  uncertain  whe- 
ther there  ever  would  be  a  debt,  for  if  the  ships  then  earning  the 
freight  had  gone  to  the  bottom  the  debt  would  never  have  been  per- 
fect It  is  doubtful  whether  set-offs  were  recognised  by  Courts  of 
Suity  until  the  Statutes  of  Set-off;  2  Story  Eq.  Jurisp.  ch.  38, 
1488, 1485, 8th  ed.;  except  in  case  of  bankruptcy,  where  they  were 
allowed  by  other  statutes.(a)  [CocKBUBir,  C.  J. — ^Your  doctrine  would 
laad  to  this,  that  where  there  iA  a  credit  running  a  man  may  always 
get  rid  of  a  set-off  by  assigning  hia  debt}    Th^e  is  ao  ii^uatioe  in 

(^  SMaoto  to  BMt  •» Hh^S  BidtkL.  e.  SM^  ffth  td. 
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that  A  setoff  among  ns  does  iK»t  operate  in  the  same  way  as  in  the 
Boman  law, — as  a  compensation  of  one  debt  for  another, — but  is  a 
mere  right  which  a  party  may  avail  himself  of  or  not  as  he  chooses. 
Here  the  parties  to  whom  this  freight  was  assigned  have  acquired  a 
specific  lien  upon  it,  analogous  to  tiie  lien  on  a  chattel.  The  claim  dl 
the  defendants  is  not  an  equity  attaching  itself  to  the  freight^  and 
therefore  cannot  be  set  off  in  an  action  for  the  freight  In  Burrough 
V.  Moss,  10  B.  k  C.  558  (E.  G.  L.  B.  vol.  2l\  it  was  held  that  the 
endorsee  of  an  overdue  promissory  note  is  liaole,  in  an  action  against 
the  maker,  to  all  equities  arising  out  of  the  note  transaction  itself,  bnt 
not  to  a  set-off  in  respect  of  a  debt  due  from  the  endorser  to  the 
maker  of  the  note  arising  out  of  eollatetal  matters.  If  the  *set«  v^aa 
off  of  the  defendants  had  any  eonneotion  with  the  transaction  '- 
out  of  which  the  freight  arose,  they  might  have  rejoined  that.  [He 
also  cited  Whitehead  v.  Walker,  9  M.  4  W.  606t.]  In  De  Pothonier 
V.  De  Mattos,  £.  B.  k  E.  461  <E.  C.  L.  B.  vol.  9d>  which  was  an 
action  for  freight  due  on  a  charter-party,  with  a  common  count  for 
freight  and  on  an  account  stated ;  to  which  the  defendant  pleaded,  to 
the  first  count,  discharge  before  br^ich,  to  the  residue  of  tne  declara* 
tion,  payment  before  action,  and  to  the  whde  declaration,  on  equitable 
grounds,  release  without  deed  under  seal ;  and  the  plainttfi;  to  the 
whole,  replied  on  equitable -grounds,  that  before  the  causes  of  action 
accraed.  and  before  the  release  or  discharge  of  the  defendant  or  pay- 
ment,  all  the  interest  of  the  plaintiff  was  assigned  to  A.,  of  which  tne 
defendant  had  notice  before  the  release  or  payment,  that  the  plaintiff 
released  and  discharged  the  defendant  and  made  the  payment  without 
the  consent  of  A.  with  intent  to  defraud  A.,  and  that  the  action  was 
brought  solely  on  acoount  of  A.;  the  replication  was  held  good. 
[GocKBCBN,  C.  J. — This  is  a  legal,  not  an  equitable  set-off.] 

Lvah  was  not  called  on  to  reply. 

CocKBURK,  C.  J. — Our  judgment  is  for  the  defendants.  The  plain- 
tiffs demand  in  respect  of  the  freight  being  a  claim  at  law,  the 
defendants  are  entitled  to  set  off  a  debt  due  from  the  plaintiff  to  them ; 
and  the  question  is,  whether  the  plaintiff,  by  assigning  that  freight  to 
Messrs.  Early  k  Smith,  has  placed  the  defendants  in  a  different  posi- 
tion. I  think  not  As  it  seems  to  me,  the  plaintifl;  by  assigning  his 
right  and  interest  in  this  debt,  which,  subject  to  the  contingency  of 
the  ships  *going  to  the  bottom,  must  sooner  or  later  become  an  r«247 
actual  existing  one,  could  do  no  more  than  place  Messrs.  Early  '- 
k  Smith  in  the  same  position  as  himself.  Then  as  the  defendants 
ooold  set  off  this  debt  against  the  assignor,  so  they  can  against  the 
assignee.  I  can  conceive  a  state  of  circumstances  in  which  equity 
would  prevent  a  party  setting  off  a  debt,  namely,  where  by  his  own 
act  he  nas  placed  the  assignee  in  a  worse  position  than  he  was  before, 
1. 1^  if  he  stands  l^  and  allows  the  assignor  to  assign  the  debt  to  him, 
knowing  that  there  is  a  set-off.  I  quite  agree  that  that  is  inequitablCi 
and  it  is  a  rule  that  he  who  seeks  equity  must  do  equity. 

One  cogent  reason  against  giving  admittance  to  this  supposed  e<|ui- 
tahle  doctrine  is,  that  it  would  enable  a  inan  who  has  a  debt  coming 
to  him,  and  who  has  himself  in  the  mean  time  incurred  debts  towarde 
)U8  debtor,  by  assigning  the  debt,  to  deprive  Ua  debtor  of  his  ri|^i 
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of  set-off.  This  would  be,  commerciallj  as  well  as  legally,  a  great 
evil. 

WiGHTMAK,  J.,  concurred. 

Blackburk,  J. — The  plaintiff  here  sues  for  a  debt,  and  the  defend- 
ants plead  a  set-off  There  was  a  debt  due  when  the  action  com- 
menced, and  therefore  at  law  the  defendants  have  a  perfect  right  to 
set  off  against  it  a  debt  due  to  them.    Messrs.  Early  k  Smith,  the  real 

Elaintiffs  in  the  cause,  call  on  us  to  do,  what  they  otherwise  would 
ave  called  on  a  Court  of  equity  to  do,  namely,  grant  an  injunction  to 
prevent  this ;  for  that  is  what  this  replication  amounts  to.  It  is  not, 
as  Mr.  Braum  contends,  that  we  are  to  see  affirmatively  that  this  is  an 
^481  ^^^^i^'^^^®  set-off;  but  we  are  to  see  whether  the  plaintiff  has 
-I  a  right  to  ask  a  Court  of  equity  to  prevent  the  defendants  set- 
ting up  their  legal  right  of  set-off.  Equity  never  will  do  that  when 
equities  are  equal.  The  contract  under  which  the  freight  ripened 
into  a  debt  was,  before  it  became  one,  assigned  for  money  to  Messrs. 
Early  &  Smith,  and  the  defendants  had  notice  of  that.  It  is  perfectly 
clear  in  equity  that,  from  the  moment  the  assignment  of  a  chose  in 
action  is  notified  to  the  party  concerned,  the  assignee  is  the  owner  of 
that  contract  and  all  belonging  to  it  Here  Messrs.  Early  &  Smith 
allowed  the  plaintiff  to  appear  to  be  the  true  owner  of  this  freight, 
and  upon  that  what  was  the  right  between  them  and  the  other  party, 
either  by  natural  equity  or  the  artificial  thing  we  call  by  the  name  of 
equity?  So  earlv  as  George  v.  Clagett,  7  T.  B.  859,  the  ground  of 
which  is  correctly  stated  in  the  well-considered  judgment  of  the 
Exchequer,  in  Islierg  v.  Bowden,  8  Exch.  852,  859,t  it  was  held  that 
where  a  factor  sells  goods  as  his  own,  and  the  buyer  knows  nothing 
of  any  principal,  the  buyer  may  set  off  any  demand  he  may  have  oa 
the  factor  against  a  demand  in  respect  of  those  goods  made  by  the 
principal.  I  quite  agree  in  what  Mr.  J.  W.  Smith  says,  in  the  begin- 
ning of  his  note.  Leading  Cases,  vol.  2,  p.  108, 6th  ed.,  "  Thia  decision 
too  clearly  results  from  principles  of  nati&ral  equity  to  need  much 
discussion  or  explanation/'    Tkts  replication  is  therefore  bad. 

Judgment  for  the  defendant 
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Jutiiet  of  (he  quorum, — Eemoval  of  pauper. — 13  ds  14  dr.  2,  e.  12,  «.  1. — 35  G.  3,  e. 
101,  «.  1. — Jftf  Htctpo/  Corporaiwna  Ad^  5  <fi  6  IPI  4,  e.  76. — Mnjfor  and  csr-aMiyor  of 
borough, 

1.  SUt.  13  A  14  Car.  9,  0.  IS,  1. 1,  If  Miinly  ripMlcd  by  tUt.  36  O.  3,  e.  101, «.  1,  nd  it  ii 
therefor*  no  longer  neoetMry  for  tlie  renoTnt  of  n  pnvper  Ibni  one  of  the  remoTing  Jastkef 
thottld  be  of  the  quorum :  per  Wig bimmn  and  BUokbnm,  Ji. ;  diMeniUnte  Coekbum,  C.  J. 

3.  Quart,  whether  the  meyor  mnd  ex-ni*yor  of  n  borough  are  ooattitnted  Jnitioef  of  the 
fMorem  for  the  borough  by  The  Manleipal  Corporationi  Aet,  S  A  S  W.  4,  e.  76. 

Upon  appeal  at  the  Quarter  Sessions  for  the  county  of  Carnarvon, 

in  October,  1861,  against  an  order  professing  to  be  made  by  two 

justices  of  the  peace  and  quorum  for  the  borough  of  Pwllheli  in  that 

county,  for  the  removal  of  Ellen  Bobeils,  widow,  and  her  legitimate 

children,  from  the  parish  of  Abererch^  in  that  borough,  to  the  parish 
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of  Llangian.  in  that  oounty,  the  order  was  confirmed,  subject  to  the 
opinion  of  the  Coort  on  the  following  question : — 

Pwllheli  is  one  of  the  boroughs  mentioned  in  Schedule  B.  of  The 
Municipal  Corporations  Act,  6  k  6  W.  4,  c.  76,  and  the  order  of 
removal  was  made  by  the  mayor  and  ex-mayor  thereof,  who  are  jus- 
tices of  the  peace  for  the  borough,  under  sect.  67.  There  are  no  other 
justices  of  the  peace  for  the  borough,  no  separate  commission  of  the 
peace  having  been  granted  to  it  under  sect.  98.  And  the  question 
was,  whether  the  mayor  and  ex-mayor,  as  such  justices  of  the  borough, 
had  any  authority  or  jurisdiction  to  make  the  order  of  removal,  neither 
of  them  being  a  justice  of  the  quorum  for  the  borough,  and  the 
boroagh  having  no  other  justices  of  the  peace.  I£  they  had  not,  the 
order  was  to  be  quashed. 


justices  by 

qvcrum.    Stat.  18  &  14  Car.  2,  a  12,  s.  1,  empowers  any  two  justices 
of  the  peace,  "  whereof  one  to  be  of  the  quorum,^*  to  remove  poor 

Eersons  to  the  place  of  their  last  legal  settlement.  But  this  is  repealed 
y  85  G.  8,  c.  101,  s.  1,  which  enacts  that  no  poor  persons  shall  be 
removed  until  they  shall  have  become  actually  chargeable,  in  which 
case  two  justice^  of  the  peace,  without  saying  of  ihe  quorum,  are 
empowered  to  remove  them. 

Secondly.  Suppose  the  provision  in  stat.  IS  k  14  Car.  2,  c.  12,  s.  1^ 
relative  to  justices  of  the  quorum,  is  not  repealed,  the  effect  of  The 
Manicipal  Corporations  Act,  5  &  6  W.  4,  c.  76,  is  to  constitute  the 
mayor  and  ex-mayor  of  a  borough  justices  of  the  quorum  for  that 
boroagh,  ex  officio.  By  sect  67,  ''The  mayor  for  the  time  being  of 
every  borough  shall  be  a  justice  of  the  peace  of  and  for  such  borough, 
and  shall  continue  to  be  such  justice  of  the  peace  during  the  next 
succeeding  year  after  he  shall  cease  to  be  mayor,  unless  disqualified 
as  aforesaid ;  and  such  mayor  shall,  during  the  time  of  his  mayoralty, 
Have  precedence  in  all  places  within  the  borough."  Where  there  is 
no  quorum  clause  in  any  Commission  of  the  Peace,  all  the  justices 
have,  ex  necessitate,  the  power  of  justices  of  the  quorum;  and  the 
same  holds  when,  by  statute,  justices  of  the  peace  are  created  for  a 
borough.  By  stat.  43  Eliz.  c.  2,  s.  1,  the  overseers  of  the  poor  in 
every  parish  in  a  county  shall  be  nominated  ^  under  the  hand  and 
seal  of  two  or  more  justices  of  the  peace  in  the  same  county,  whereof 
one  to  be  of  the  quorum,  ko, :"  but  by  sect.  8  the  ^mayors  and  r«o5i 
other  officers  of  towns  and  corporate  places,  being  justices  of  ^ 
Xhe  peace,  are  to  have  the  same  authority  within  the  limits  of  their 
jurisdiction  as  justices  of  the  peace  for  the  county  in  carrying  out  the 
provisions  of  the  Act.  Moreover,  by  5  &  6  W.  4>  c.  76,  when  a 
municipal  corporation  obtains  a  right  to  hold  Quarter  Sessions^  the 
recorder  is  constituted  a  justice  of  the  peace  for  the  boroueh,  sect. 
103,  and  empowered  to  hold  Sessions  of  the  peace,  at  which  he  shall 
be  sole  judge,  sect.  105.  Besides,  the  mayor  is  not  only  constituted 
a  justice  of  the  peace  for  the  borough,  but  declared  to  have  prece- 
dence there,  which  is  inconsistent  with  the  notion  of  a  commission 
being  issued  for  the  borough  with  a  quorum  clause  in  it  By  7  O.  8, 
e.  21,  all  acts,  orders,  &a  of  two  or  more  justices,  though  not  of  tho 
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quorum,  are  to  be  effectual  in  cities^  boroughs,  towns  corporate,  ke^ 
Daving  onl^  one  justice  of  the  peace  of  the  quorum;  and  by  4  G.  4, 
c  27,  this  IS  extended  to  all  cities,  boroughs,  towns  corporate,  &a, 
where  the  number  of  justices  is  limited,  and  any  one,  two,  or  more 
only  are  of  the  quorum.  If  the  mayor  and  ex-mayor  of  a  borough 
cannot  make  oraers  of  removal,  a  pauper  within  the  borough  could 
not  be  removed  at  all ;  for  the  county  justices  have  no  jurisdiction 
within  it. 

Beamn,  for  the  appellants. — ^First  The  provision  in  13  k  14  Car. 
2,  c.  12,  s.  1,  that  at  least  one  of  the  removing  justices  must  be  of  the 
quorum,  is  not  repealed  by  stat  35  G.  8,  c.  101,  s.  1,  the  sole  design 
of  which  was  to  protect  paupers  from  being  removed  until  they 
become  actually  chargeable.  In  4  Burn's  Justice  of  the  Peace,  tit 
Poor,  1049,  29th  ed.,  by  Bere  k  Chitty,  it  is  laid  down,  "  Orders 
*2521  ^^^^^^^y  *h<^v®  1>^Q  quashed  for  not  setting  forth  that  one  of 
-I  the  justices  was  of  the  quorum;  but  now,  by  26  G.  2,  c.  27, 
no  order  shall  be  set  aside  for  that  defect  only.  But  if  neither  of  the 
justices  be,  in  fact,  of  the  quorum,  it  seems  (except  in  the  cases  here« 
after  mentioned,  by  7  G.  8,  c.  21,  4  G.  4,  c.  27),  that  such  order  will 
not  be  good ;  for  the  statute  requires  that  one  of  them  shall  actually 
be  of  the  quorum^  though  it  dispenses  with  the  necessity  of  setting 
that  forth  in  the  order.  And  there  are  many  towns  corporate  whose 
charters  have  no  quorum,  but  only  constitute  certain  of  the  chief 
officers  justices  to  Keep  the  peace.  That  is  to  say,  they  have  the 
power  which  the  justices  of  the  county  at  large  have,  by  the  first 
assignment  in  the  commission  of  the  peace.  The  power  of  hearing 
and  determining,  which  they  have  now  by  the  second  assignment  in 
the  Commission,  and  which  only  implies  a  quorum,  is  a  separate  and 
distinct  authority,  and  was  superadded  to  the  former  some  years  afier 
the  institution  of  the  office  of  the  justices  of  the  peace." 

Secondly.  The  mayor  and  ex-mayor  of  a  borough  within  The 
Municipal  Corporations  Act,  6  &  6  W.  4,  c.  76,  are  not  justices  of  the 
quorum,  and  have  only  the  same  authority  as  justices  of  the  peace  by 
the  general  law,  t.  e.,  of  a  conservator  of  the  peace;  which  it  is  said 
the  ma^or  of  a  borough  may  be  by  prescription. .  Where  a  borough 
named  in  Schedule  A.  to  stat.  6  &  6  W .  4,  c.  76,  has  a  separate  Com- 
mission  of  the  Peace,  but  no  separate  Court  of  Quarter  S^sions,  the 
county  justices  have  exclusive  jurisdiction  to  grant  alehouse  licenses 
within  the  borough,  under  stat.  9  G.  4,  c.  61 :  Candlish  v.  Simpson,  1 
B.  k  S.  357  (E.  C.  L.  R.  vol.  101). 

*2531  *CocKBUBN,  C.  J. — In  this  case  I  have  the  misfortune  to 
^  differ  from  my  brothers.  I  think  that  neither  the  mayor  or 
ex-mayor  of  a  borough,  who  are  by  statute  made  justices  of  the  peace 
for  the  borough,  is  a  justice  of  the  quorum,  nor  are  the  provisions  of 
stat.  IS  k  14  Oar.  2,  c.  12,  s.  1,  which  gave  power  to  two  justices  of  * 
the  peace,  one  of  whom  shall  be  of  the  quorum,  to  remove  paupers,  so 
far  altered  by  stat.  35  G.  8,  c.  101,  as  that  the  removing  justices  may 
be  other  than  of  the  quorum.  All  that  stat  85  G.  8,  c.  101,  s.  1,  does 
in  the  way  of  repeal  is,  that  whereas  the  former  statute,  13  k  14  Car. 
2,  c.  12,  s.  1,  rendered  poor  persons  liable  to  removal  on  their  likeli- 
hood to  become  chai^ble,  the  latter  statute  repeals  that,  and  says 
tha4  before  being  removed  they  shall  be  actually  chargeable.    The 
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latter  statute  does  not  repeal  the  enactment  in  the  former,  that  one 
of  the  removing  justices  shall  be  of  the  quorum, — its  object  was  sim- 
ply to  change  the  power  of  removal  from  the  contingency  of  the 
likelihood  of  the  pauper  becoming  chargeable  to  the  fact  of  his  being 
actually  chargeable ;  and  although  the  language  describing  the  two 
justices  who  are  to  have  the  power  to  remove  is  not  the  same  in  both 
,  Acts,  yet  on  the  contingency  happening  provided  for  by  the  second 
Act,  the  party  is  to  be  removed  in  the  same  manner  and  subject  to 
the  same  appeal,  &c.,  as  in  the  former  Act  It  would  be  straining 
that  provision  too  far  to  say  that  because  the  language  of  the  second 
Act  is  more  general,  as  it  speaks  of  two  justices,  not  saying  that  one 
of  them  must  be  of  the  quorum,  it  altered  absolutelv  the  jurisdiction 
conferred  by  the  former  Act.  I  am  not  sorry  however  that  my 
brothers  di&r  with  me  on  this  point,  for  whether  the  removing  jus- 
tices must  be  of  the  quorum  or  not  is  quite  an  immaterial  matter. 

^Suppose,  then,  that  stat.  86  G.  8,  c.  101,  s.  1,  has  not  altered  r^nKi 
Btat.  IS  &  14  Car.  2,  c.  12,  b.  1,  in  this  respect,  there  is  nothing  *- 
to  show  that  the  mayor  and  ex-mayor  of  a  borough,  when  made 
justices  of  the  peace  for  the  borough,  are  thereby  made  justices  of 
the  quorum.  Looking  at  the  language  of  the  commission  of  the  peace, 
the  justices  of  the  quorum  are  persons  whose  presence  is  a  condition 
precedent  to  the  jurisdiction  given  by  the  commission  to  try  felonies, 
&C.  Now  the  mayor  and  ex-mayor  of  a  borough  are  plainly  not  of 
the  quorum  in  that  sense.  It  is  true  certain  precedence  is  given  to 
the  mayor,  but  that  does  not  make  him  of  the  quorum  if  he  is  not  so 
otherwise. 

This  order  of  removal  is  therefore  bad  for  want  of  jurisdiction. 

WiGHTHAN,  J. — ^The  objection  to- the  jurisdiction  here  is  so  exceed- 
ingly technical  that  I  am  pleased  to  find  that  I  can  overrule  it  by  anj 
reasonable  construction  of  the  words  of  the  statutes  taken  in  their 
strict  sense. 

According  to  the  words  of  stat.  18  ft  14  Car.  2,  c.  12,  s.  1,  an  order 
of  removal  can  only  be  made  by  two  justices  of  the  peace,  one  of 
whom  is  to  be  of  the  quorum,  and  that  clause  is  recited  in  stat.  85  G. 
8,  o.  101,  s.  1 ;  which  then  proceeds  to  enact,  '*  no  poor  person  shall 
be  removed,  by  virtue  of  any  order  of  removal,  from  the  parish  or 
place  where  such  poor  person  shalPbe  inhabiting,  to  the  place  of  hia 
or  her  last  legal  settlement,  until  such  person  shall  have  become 
actually  chargeable  to  the  parish,  ftc,  in  which  such  person  shall  then 
inhabit^  in  which  case  two  justices  of  the  peace,"  without  making 
mention  of  the  quorum,  "  are  hereby  empowered  to  remove  the  per- 
son or  persons,  in  the  same  manner,  and  *subject  to  the  same  r«o55 
appeal,  and  with  the  same  powers,  as  might  have  been  done  '- 
before  the  passing  of  this  Act  with  respect  to  persons  liable  to  become 
chargeable."  Stat.  IS  ft  14  Car.  2,  c.  12,  s.  1,  requires  the  removing 
justices,  or  one  of  them,  to  be  of  the  quorum,  btat.  85  Gt,  8,  c.  101, 
a.  1,  enables  two  justices  generally,  without  saying  that  they  must 
be  of  the  quorum,  to  remove  poor  persons ;  and  the  general  purview 
of  the  statute  seems  to  show  a  difference  between  a  justice  being  of 
the  juorum  and  not,  for  in  sect.  5  we  find  this,  *'  Provided  also,  and 
b0  it  further  enactedi  that  every  person  who  shall  have  been  convioled 
«f  larceny,  or  any  other  felony,  or  who  by  the  laws  now  in  beii^ 
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shall  be  deemed  a  rogue,  vagabond,  idle  or  disorderly  person,  or  wbo 
shall  appear  to  any  two  or  more  justioes  of  the  peaee  of  the  division 
wherein  snch  person  shall  reside,  npon  the  oath  of  one  or  more  credi- 
ble witness  or  witnesses,  to  be  a  person  of  evil  fame,  or  a  reputed 
thief,  such  person  not  being  able  to  give  a  satisSictory  account  of 
himself  orherself,  or  of  his  or  her  way  of  living,  shall  be  considered 
as  a  person  actually  chargeable  within  the  true  intent  and  meaning 
of  this  Act,  to  the  parish  in  which  such  person  shall  reside,  and  shall 
be  liable  to  be  removed  to  the  parish  of  his  or  her  last  legal  settle- 
ment by  the  order  of  the  said  justices  of  the  peace,  whereof  ont  to  be  of  the 
qvarum,  of  the  division  where  any  such  person  shall  reside.  This 
shows  that  for  the  purposes  of  that  particular  clause  the  Legislature 
require  one  of  the  justices  to  be  of  the  qtiorum.  But  in  the  case  of  the 
removal  of  a  pauper  when  actually  chargeable,  they  do  not  require 
either  of  the  justices  to  be  so. 
For  these  reasons  I  think  the  justices  had  jurisdiction  to  make  thif 

*2561  ^^^^f  ^°^'  ^^^^  being  my  opinion  on  *the  first  question,  it  is 
•'  unnecessary  to  go  into  the  second. 

Blackburn,  J. — I  am  of  the  same  opinion  as  my  brother  Wight> 
Hian.  First,  stat  18  &  14  Car.  2,  c.  12,  s.  1,  gave  power  to  two  jus- 
tices of  the  peace,  one  to  be  of  the  quorum,  to  make  orders  of  removal. 
Stat  85  G.  o,  0. 101,  s.  1,  recites  that  Act,  and  says  that  so  much  of 
it  as  enables  the  justices  to  remove  poor  persons  when  likely  to 
become  chargeable  shall  be  repealed.  I  agree  with  my  Lord  Chief 
Justice  that  the  main  object  of  the  Legislature  was  to  change  that 
part  of  the  law  which  related  to  the  quality  of  the  persons  about  to 
oe  removed,  by  providing  that  persons  should  not  be  removed  merely 
because  they  were  likely  to  be  chargeable.  But  then  they  have 
used  words  which,  taken  literally,  repeal  the  previous  enactment  that 
one  of  the  removing  justioes  should  be  of  the  quorum,  and  empower 
any  two  justices  to  remove  paupers  when  removable,  and  there  is 
nothing  in  the  statute  to  show  that  those  words  shall  not  be  under- 
stood in  their  plain  and  obvious  meaning. 

This  is  enough  to  dispose  of  the  case.  But  further.  I  am  inclined 
to  think  that,  if  it  is  still  necessary  that  one  of  the  removing  justices 
be  of  the  qfiorum,  the  mayor  of  a  borough  must  be  considered  to  be 
of  the  quorum  within  the  meaning  of  stat.  13  &  14  Car.  2,  c.  12,  s.  1* 
I  infer  this  from  the  form  of  the  Commission  of  the  Peace.  Tbat 
before  me  here  is  in  Dalton's  Country  Justice,  (a)  After  conferring 
the  authority  for  keeping  the  peace,  and  doing  many  things  which  tho 
old  conservators  of  the  peace  could  do,  it  goes  on,  "We  have  also 
*2671  ^^^S°^  7^^  *^^^  every  two  or  more  of  you  (whereof  any  of 
-'  you  the  said  A.  B.  C,  shall  be  one),  our  justices,  to  inquire,'' 
&c.,  empowering  them  to  do  what  justices  of  the  peace  may  do  now  at 
Quarter  Sessions,  but  which  they  are  not  to  do  unless  a  certain  num- 
ber are  present  of  that  higher  order  which  we  call  of  the  quorum. 
Then  comes  The  Municipd  Corporations  Act»  5  &  6  W.  4,  c  7(^ 
which,  by  sect.  57,  says  that  the  mayor  of  a  borough  shall  be  a  justice 
of  the  peace  for  the  borough,  although  it  does  not  say  that  he  shall 
be  so  with  the  powers  of  the  old  conservators  of  the  peace  or  of  justices 

f •) 8it f. Ill fd.  im, «i4  fna  IffMalaM  Itt  ^  IS:  ^.U^td.  VO,  mA  ftm  timOtHid 
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of  the  quorum.  The  fair  interpretation  of  this  however  is,  that  the 
mayor  shall  be  a  justice  of  the  peaoe  of  the  higher  order,  namely  of 
the  quorum  ;  especially  when  we  find  that  he  is  to  have  precedence  in 
the  borough,  even  over  the  Recorder,  who,  by  the  statutOi  is  expressly- 
made  a  justice  of  the  peace  for  the  borough,  and  exercises  the  func- 
tioDs  of  that  higher  oraer. 
On  this  ground  also  the  decision  of  the  Sessions  can  be  supported, 

Order  confirmed. 

Gbifrn  v.  DiOHTOir  and  Another  (May  25th),  will  be  reported  with 
the  proceedings  in  the  Exchequer  Chamber. 


XNI>  OF  TBIKIT7  TSBX. 


TRINITY  VACATION,  26  VICT.    1863. 


FOLDEN  V.  BASTARD.    June  18. 

». — Adjoining  Aotuet. — Eoiemtni. — Um  of  pump, 

DitIm  m  foUowf : — «*  To  my  Bepbow  W.  P.,  I  give  th«  hooM  IbowIIto  Io,  witb  the  dntbovM 
n4  farlMi  aad  •rahard,  in  my  own  OMspAlioBy  to  him  Bad  hit  holn  mnd  BMignt  for  orcr.  I 
fifo  to  my  aiooo  C.  P.  tho  honoo  mnd  ovlbooio  md  yordoB  ••  aow  iB  the  oeoopotloB  of  T.  A^ 
to  btr  Mid  hor  hoirt  mad  MiigBi  for  over."  Tho  hoaio  in  tho  veenpotioa  of  tho  dovifor  had  a 
puap  boloBfiag  to  it,  which  T.  A.,  who  had  oeenpiod  tho  othor  honte  ai  yearly  tenant  of  tho 
4tTlior  for  two  yean,  had  boea  aeenf  tomed  to  go  to  and  draw  water  from,  with  her  knowlodga. 
Htld,  that  tho  right  to  tho  «fo  of  tho  pnmp  wao  not  an  oofomoBt,  and  did  not  paaa  to  C.  P. 

Thk  declaration  stated  that  the  defendant  broke  and  entered  the 
close  of  the  plaintiff,  situate  at,  &a,  and  there  broke  open  a  door  and 
cut  down  and  destroyed  a  wooden  fence,  and  took  and  carried  away 
large  quantities  of  water  belonging  to  the  plaintiff. 

I^irst  plea,  except  as  to  cutting  down  and  destroying  the  wooden 
fcDoe,  that  before  the  committing  of  the  acts  complained  of,  and  before 
the  plaintiff  had  any  estate  or  interest  of  or  in  the  close  in  which,  &c., 
Bachel  Polden  Bonnel  was  seised  in  fee,  as  well  of  and  in  the  close 
in  which,  &c.,  and  of  a  pump  and  well  therein,  as  of  and  in  a  certain 
dwelling-house,  outhouse,  and  garden,  and,  being  so  seised,  duly  made 
and  published  her  last  will  and  testament,  &c. ;  and  by  the  said  will 
devised  to  Clementina  Polden,  and  her  heirs  and  assigns  for  ever,  the 
house,  outhouse,  and  garden,  together  with  a  way  on  foot  from  r«Ago 
*the  house,  outhouse,  and  land  unto,  into,  through,  and  over  ^ 
the  close  of  the  plaintiff  to  the  pump  and  well,  for  the  purpose  of  the 
said  Clementina  Polden,  her  heirs  and  assigns,  having,  taking,  and 
fetching,  and  for  her  and  them  to  have,  take,  and  fetch,  water  from 
the  pump  and  well,  and  so  back  again  from  the  pump  and  well  in, 
through,  over,  and  along  the  close  of  the  plaintiff  unto  and  into  the 
lioase,  outhouse,  and  garden  of  Rachel  Polden  Bonnel,  at  all  times  of 
tlMyear,  fto.;  and  Baohel  P.>lden  Bonnd  being  so  seised  afterwarda 
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died  without  revoking  her  will ;  and  llMreapon  ClemeDtiiia  Polden 
became  seised  in  fee  of  the  house,  outhouse,  and  gardeo,  with  the 
i^purtenances,  together  with  the  right  and  easement  by  the  will  given 
and  devised  to  her;  and  Clementina  Polden,  being  so  seised,  by  deed 
duly  bargained,  sold,  granted,  and  assigned  to  the  defendant  the  house, 
outhouse,  and  garden,  with  the  appurtenances,  together  with  the  right 
and  easement,  and  she  ceased  to  hkve  any  estate  or  interest  therein,  and 
the  defendant  became  and  was  seised  in  fee  of  and  in  the  house,  out- 
house, and  garden,  with  the  appurtenances,  and  the  right  and  easement, 
and  at  the  times  of  the  committing  the  acts  complained  of  continued  so 
seised,  and  one  James  Dennis  was  in  occupation  thereof,  as  tenant  there- 
of, together  with  the  right  and  easement  to  the  defendant,  the  reversioa 
of  the  same  belonging  to  the  defendant;  and  the  trespasses  complained 
of,  to  which  this  plea  is  pleaded,  were  a  use  and  exercise  by  the 
defendant  of  the  way,  right,  and  easement,  the  said  water  being  water 
in  the  pump  and  well.  The  plea  proceeded  to  justify  the  breaking  of 
the  door  in  the  use  and  exercise  of  the  right  and  easement  of  having, 
^2601  ^^^^^&  ^°^  fetching  water  *from  the  i>ump  and  well,  and  for 
-'  the  protection  of  the  defendant's  reversionary  right 

There  were  other  pleas  justifying  on  the  grounds  respectively  of  a 
prescriptive  right  of  way,  of  a  riffht  of  way  for  twenty  years,  and  of  a 
right  of  way  for  forty  years,  on  foot  through  the  close  of  the  plaintiff 
to  the  pump  and  well,  for  the  purpose  of  having,  taking,  and  fetching 
water  therefrom.  Also,  pleas  justifying  the  trespass  to  the  fence, 
because  it  obstructed  the  defendant's  right  to  light  and  air. 

Issues  were  joined  on  all  the  pleao. 

On  the  trial,  before  Williams,  J.,  at  the  Dorsetshire  Summer  Assiaes 
in  1862,  it  appeared  that,  on  the  26tfa  May,  1884,  Rachel  Polden  Boa- 
nel,  being  the  owner  in  fee  of  three  cottages,  made  her  will,  by  which 
she  devised  as  follows : — ''  I  give  to  my  nephew  B.  B.  Polden,  all  that 
my  freehold  cottage  and  garden  at  Charlton  Marshall,  now  occupied 
by  W.  Wills,  to  him  and  his  heirs  and  assigns  for  ever.  To  my 
nephew  W.  Polden"  (the  plaintiiFJ  "  I  give  the  house  I  now  live  in, 
with  the  outhouse  and  garden  ana  orchard,  in  my  own  occupation,  to 
him  and  his  heirs  and  assigns  for  ever.  Also  the  sum  of  101,  I  give 
to  my  niece  Clementina  Polden  the  house  and  outhouse  and  garden  as 
now  in  the  occupation  of  Thomas  Answood,  junior,  to  her  and  her 
heirs  and  assigns  for  ever."  The  house  in  the  occupation  of  the 
devisor  had  a  pump  belonging  to  it,  which  stood  under  a  shed  at  the 
back  of  an  outhouse  belonging  to  the  house  occupied  by  Answood ; 
there  was  no  fence  between  his  house  and  the  land  on  which  the  shed 
stood :  he  occupied  that  house  for  two  years  as  tenant  from  year  to 
year  of  the  devisor  by  a  parol  letting,  and  was  accustomed  with  her 
♦2611  ^^^^^®^g^  *^  S^  ^  ^^^  pump  and  draw  water  fVoTn  it  for  his 
^  use ;  there  was  no  other  pump  or  well  on  his  premises,  but 
there  was  a  river  within  150  yards  and  a  road  to  it.  The  devisor 
died  in  1848,  and  in  September  1849,  Clementina  Polden,  who  sur- 
vived her,  conveyed  the  cottage  devised  to  her  to  the  defendant  in 
fee. 

.  The  jury  found  a  verdict  for  the  defendant  on  the  pleas  as  to  the 
right  to  light  and  air,  and  the  learned  Judge  directed  a  verdict  to  be 
entered  for  the  defendant  on  the  pleas  as  to  the  enjoyment  of  the 
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pomp  and  well,  reserying  leave  to  move  to  enter  a  verdict  for  th» 
plaintiff  for  40«.  on  those  pleas. 

In  the  following  Michaelmas  Term,  Collier  obtained  a  mle  acccnrd- 
inglj,  on  the  ground  that  the  right  to  the  nse  of  the  pump  did  not 
pass  under  the  will  of  Bachel  Polden  Bonnel  to  Clementina  Polden 
under  whom  the  defendant  claimed. 

Kingdon  showed  cause. — The  words  of  the  devise  to  Clementina 

Polden,  contrasted  with  the  other  devises,  show  an  intention  to  pass 

whatever  was  connected  bj  enjoyment  with  the  cottage,  and  therefore 

the  right  to  nse  the  pump,  though  it  was  not  properly  an  easement, 

because  the  devisor  might  have  stopped  her  tenant  from  using  it.    In 

Press  V.  Parker,  2  Bing.  466  (E.  C.  L.  B.  vol.  9),  a  celkir  within  the 

boundary  of  one  house  passed  nnder  the  devise  of  another  house  with 

which  it  had  been  occupied,  by  the  words  ''all  my  freehold  mes- 

fuage  wherein  he  now  lives ;"  and  Doe  d.  Clements  v.  Collins,  2  T.  B. 

498,  was  referred  to  by  Oaselee,  J.,  p.  462,  as  an  analogous  caae, 

vhere  Ashurst,  J.,  said,  p.  602,  **  The  testator's  intention  appears  io 

*have  been  to  give  by  the  bequest  of  his  house,  without(a)  r^oAo 

the  word  ^'  appurtenances,"  everything  which  was  in  his  occu-   L  ^  ^ 

patbn,  as  proper  and  convenient  for  the  occupation  of  the  house." 

[Blacxbubn,  J. — In  both  those  cases  the  question  was  parcel  or  no 

parcel]    In  Bodenham  v.  Pritchard,  1  B.  &  C.  860  (E.  C.  L.  B.  vol.  8), 

the  testator,  being  owner  of  an  estate  called  D.  with  a  mansion-house 

upon  it  in  which  he  resided,  purchased  an  adjoining  estate,  and  occu» 

pied  part  of  it  himself  together  with  the  D.  estate,  and  it  was  held 

that  the  newly-purchased  estate  passed  under  the  words,  "all  and 

lingaUr  my  mansion-house  in  which  I  now  live  called  D.,  together 

with  all  the  buildings  and  lands  thereunto  belonging,  as  now  enjoyed* 

by  me,  with  all  the  apportenanoes."     [Blackburn,  J. — In  that  cas^- 

the  words  "  as  now  enjoyed  by  me"  were  equivalent  to  a  description 

of  the  fields  which  the  testator  had  taken  from  the  newly -acquired 

estate  and  added  to  these  belonging  to  the  D.  estate.    To  make  that 

an  authority  here  you  must  show  that  before  the  devise  the  pump  wai. 

part  and  parcel  of  the  cottage  devised  to  Clementina  Polden.]     [Ha 

also  cited  note  (&)  to  Smith  v.  Martin,  2  Wms.  Saund.  401,  a.  6th  edj) 

la  Pyer  v.  Carter,  1  H.  &  N.  916, t(6),  where  the  owner  of  two  adjoin*^ 

ing  houses  conveyed  them  to  different  purchasers,. it  was  held  that  tlw* 

purchaser  of  one  of  them  was  entitled  to  the  use  of  a  drain  which 

passed  nnder  the  house  of  the  other  at  the  time  of  the  Tespectivo^ 

conveyances,  *by  implied  grant  as  an  easement  of  necessity,  rvom 

[Blackbubn,  J. — Here  the  defendant  might  draw  water  from  '• 

the  river,  which  is  near.    Cbohpton,  J. — Or  he  might  dig  a  welL 

Under  the  circumstances  of  this  case  the  devise  cannot  by  implication 

iaclade  a  right  to  go  to  the  pump.] 

CoUieT  and  Lopes,  contrl^  were  not  called  upon. 

WiQHTif  AN,  J. — I  am  of  opinion  that  this  ruleahould  be  made  abso-' 

late.    Mr.  Kingdon  has  been  unable  to  furnish  ,us  with  any  case  which: 

goes  to  the  extent  of  saying  that  such  words  as  are  used  in  this  devise 

create  an  easement.    Pyer  v.  Carter,  1  H.  &  N.  916,t  is  open  to  the 

(«)  FoL  cd.  1789:  ineorrecUy  printed  «  with"  in  lomo  of  tho  8ro.  editlooi. 
(&)8m  Hfttl  V.  Land,  1  H.  A  C.  070;  BvmI  v.  Ooehnn*,  4  Maeq.  117.    Alio  note  (o)  !• 
^MiMtt  •.  Bpeneer,  1  B.  A  S.  763,  tad  tht  mm  pf  Sofltld  «.  Brown,  thoro  itfbrrod  to. 
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distinction  that  the  easement  there  was  continuous.  If  the  will  had 
contained  words  showing  that  the  cottage  was  intended  to  be  devised 
'*  as  usually  enjoyed  before/'  it  might  have  been  contended  that  tbe 
right  to  use  the  pump,  which  had  been  enjoyed  by  the  tenant  of  tbo 
cottage  for  two  years,  would  pass,  though  not  properly  an  easement. 
But  there  are  no  such  words :  the  devise  is  simply  of  "  the  house  and 
outhouse  and  garden  as  now  in  the  occupation  of  Thomas  Answood.'' 
Tbe  circumstances  of  the  present  case  show  that  the  pump  was  not 
tised  by  him  in  the  exercise  of  a  right  to  use  it  as  an  easement 
.  Gboupton,  J. — I  also  think  that  my  brother  VT'illiams  was  right  in 
holding  that  an  easement  was  not  created  by  the  terms  of  this  devise. 
The  distinction  between  easements  which  are  in  their  nature  continuous 
and  apparent,  such  as  drains,  &c.,  and  other  easements,  such  as  ordi- 
^Ml  ^^^y  rights  of  way,  and  that  in  question  here,  is  *well  pointed 
/J  out  in  Gale  on  Easements,  8d  ed.,  by  Willes,  pp.  76,  77:  the 
former  pass  with  the  devise  or  conveyance  of  a  house  as  appurtenant 
thereto,  and  will  pass  without  general  words;  but  that  does  not  apply 
to  things  not  continuous  in  their  nature, — in  order  to  pass  them  there 
must  be  tbe  creation  de  novo  of  a  new  easement  I  adhere  to  what  I 
Am  reported  to  have  said  in  Worthington  v.  Giroson,  29  L.  J.  Q.  B.  116, 
120,  6  Jur.  N.  S.  1058,  1054,  which  was  approved  by  this  Court  in 
Pearson  v.  Spencer,  1  B.  &  S.  571,  683,  affirmed  in  error,  3  B.  &  S. 
*  7>6l.  This  is  not  a  continuous  easement^  nor  an  easement  belonging 
to  the  cottage,  but  a  mere  enjoyment  for  two  years  by  the  tenant  of 
the  privilege  of  using  the  pump.  If  this  had  been  an  old  easement 
attached  to  the  cottage,  it  wouldt  pass  by  the  words  ''appertaining  or 
belonging ;"  but  to  create  a  new  easement  which  did  not  exist  before 
the  will  must  have  devised  the  cottage  "  with  the  pump  therewith 
enjoyed."  It  is  said  that  the  words  '^  as  now  in  the  occupation  of 
Thomas  Answood"  are  equivalent  to  that;  but  I  am  of  opinion  that 
they  are  not 

.  Blackburn,  J. — I  am  of  the  same  opinion.  So  long  as  the  defend- 
ant's cottage  and  the  plaintiflf's  garden  with  the  pump  in  it  belonged 
to  the  devisor,  who  was  seised  in  fee,  there  could  be  no  easement 
When  the  two  cottages  were  severed,  whether  by  will  or  grant  of  the 
owner,  an  easement  might  exist,  but  there  must  be  words  in  the  will 
or  grant  to  create  it.  If  this  had  been  a  continuous  easement,  as  a 
flow  of  water  to  the  cottage,  or  a  drain  carrying  water  from  it,  the 
principle  which  has  been  called  the  principle  of  disposition  of  the 
^2651  ^^^^^  ^^  ^^^  tenements  would  apply.  *But  this  right  of  way 
-I  to  go  to  and  return  from  a  pump  is  no  such  continuous  ease- 
ment as  would  pass  upon  that  principle ;  and  therefore  it  is  necessary 
to  show  words  sufficient  to  express  an  intention  by  the  devisor  to 
create  this  easement  de  novo,  and  annex  it  to  the  cottage  devised. 
There  are  no  such  words:  there  onljr  is  a  devise  of  the  cottage  itself, 
''as  now  in  the  occupation  of  Thomis  Answood" ,  and  he  had  enjoyed 
merely  a  license  to  go  to  the  pump  Bule  absolute. 
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BELLAMY  v.  SAULL  and  Others.    June  18. 

BiU  of  9ale.^Slamp.^2i  df  25  rid.  c  91,  «.  34. 

Btai  24  4  SS  Viet  e.  91,  •.  84,  whieb  tnaett  that  '«bo  eo^y  <if  aoy  bill  of  tale  of  personal 
^alttlf  eball  be  filed  in  any  Covrt  nnleii  the  original  ihall  be  produced  to  the  proper  offleer 
vith  whom  the  eopy  ia  to  be  filed,  dolj  itamped,"  doei  not  prevent  a  bill  of  tale  firon  being 
given  in  evideoee,  tbongb  not  dalj  ttamped  at  the  time  of  filing  the  eopj,  if  the  deficiency  of 
dniy  and  the  penalty  be  paid. 

Iktbbplbadeb  issae  to  try  whether  certain  goods  seized  on  the  6th 
Jane,  1862,  under  a  writ  of  fieri  facias  at  the  suit  of  the  defendants 
against  Kichard  Lewis  Browne,  were  at  the  time  of  the  seizure  the 
property  of  the  plaintiff  as  against  the  defendants. 

At  the  trial  before  Bramwell,  B.,  at  the  Summer  Assizes  for  Sus- 
sex, 1862,  the  plaintiff  tendered  in  evidence  a  bill  of  sale  of  the  goods 
in  question  dated  the  28th  February,  1862,  by  which  Browne  assigned 
the  goods  in  question  to  him.  The  bill  of  sale  had  been  originally 
prepared  to  secure  800/.  and  was  so  engrossed,  and  was  accordingly 
stamped  with  a  stamp  of  7$.  6d,  When  the  parties  met  for  the  pur- 
pose of  executing  it  a  further  *charge  for  the  sum  of  10/.,  the  r^toaA 
cost  of  preparing  it,  was  interlined  in  it,  and  it  was  then  exe-  '- 
cuted,  and  a  copy  filed  without  altering  the  stamp. 

It  was  objected  for  the  defendants  that  the  stamp  of  7«.  6cL  was 
insafficient,  and  thereupon  the  plaintiff,  in  pursuance  of  The  Common 
Law  Procedure  Act,  1854,  17  k  18  Vict.  c.  125,  s.  29,  paid  the  defi- 
ciency of  duty,  2a.  Qd,  together  with  the  penalty  of  IZ.,  to  the  officer 
of  the  Court.* 

It  was  then  objected  that  it  was  not  properly  stamped  when  the 
copy  was  filed,  and  by  stat.  24  &  26  Vict.  c.  91,  s.  34,  the  filing  of  the 
copy  was  void.  The  learned  Judge  overruled  the  objection  and  ad- 
mitted the  document,  and  a  verdict  was  given  for  the  plaintiff,  with 
leave  to  move  to  enter  it  for  the  defendants. 

In  Michaelmas  Term,  a  rule  nisi  was  obtained  accordingly,  on  the 
ground  that  the  filing  of  the  copy  of  the  bill  of  sale  was  not  available 
in  law  for  want  of  a  proper  stamp  to  the  bill. 

PhiJbriek  showed  cause.— Sect.  84  of  stat.  24  k  25  Y ict.  c.  91,  "  An 
Act  to  amend  the  laws  relating  to  the  Inland  Revenue,"  enacts  thai 
"no  copy  of  any  bill  of  sale  of  personal  chattels  shall  be  filed  in  any 
Court  unless  the  original  shall  be  produced  to  the  proper  officer  witn 
whom  the  copy  is  to  be  filed,  duly  Btam|)ed  with  the  duty  to  which 
the  same  may  be  liable ;  and  no  deed  or  instrument  liable  to  stam^p 
daty  shall  be  registered  until  the  same  is  duly  stamped."  Each  clause 
of  uiis  enactment  is  only  directory,  and  does  not  avoid  the  filing  of  a 
copy  of  a  bill  of  sale  or  the  r^stration  of  a  deed  or  other  instru- 
ment, though  insufficiently  stamped.  The  policy  of  stat.  17  k  18 
Vict  c.  86,  which  requirea  bills  *of  sale  to  be  filed,  was,  as  re  oat 
recited  in  the  preamble,  to  prevent  frauds  upon  creditors  by  ^ 
Mcret  bills  of  sale.  [He  referred  to  Mather  v.  Frazer,  2  E.  &  ^.  686, 
668-^69,  per  Wood,  V.  C,  and  was  then  stopped.] 

Imk  and  Sir  O.  Honyman^  contri. — The  object  of  stat.  24  &  26  Yict. 
0-  91,  8.  84,  was  to  throw  on  the  party,  not  on  the  officer,  the  duty  of 
Ming  thai  the  bill  dT  sale  is  .properly  stiimped.    The  enactment  is  qot 
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merely  directonr :  it  prohibits  tbe  officer  from  filing  the  copy  unlen 
the  original  is  duly  stamped.  Stat  17  and  18  Yiet  a  86,  s.  1,  enacts 
that  bills  of  sale  shall  be  void  unless  filed  ''in  like  manner  as  a  war- 
rant of  attorney  in  any  personal  action  given  by  a  trader  is  now  by 

'law  required  to  be  filed."  In  Semple  v.  Nicholson,  4  H.  &  N.  2d6,t 
the  G6urt  of  Exchequer  refused  to  allow  unstamped  warrants  of 
attorney  to  be  taken  off  the  file  for  the  purpose  of  being  stamped,  and 
set  aside  judgments  signed  on  them.  And  Pollock,  G.  B.,  p.  304,  stated 
that  the  Court  approved  of  an  order  which  had  been  given,  that  in 
future  no  judgment  should  be  signed  on  an  unstamped  warrant  of 

'  attorney.    [Cbompton,  J.--Suppose  the  plaintiff  had  got  the  warrants 

'  of  attorney  stamped  before  that  order  was  made.]  lliat  would  have 
made  them  gpoa:  but  the  effect  of  stat.  24  fc  26  Vict.  c.  91,  s.  84,  is 
that  a  copy  of  a  bill  of  sale  is  not  to  be  considered  as  filed  unless  the 

'  original  nas  been  duly  stamped. 

Crohpton,  J. — I  am  of  opinion  that  my  brother  Bramwell  was 

*2681   ^^^^  '^  ruling  that,  though  the  copy  of  this  *bill  of  sale  had 

-I   been  filed  with  an  insufficient  stamp  on  the  original,  it  might 

'  be  received  in  evidence  and  effisct  be  given  to  it  when,  on  payment  of 

;  the  deficiency  in  the  duty  and  of  the  penalty,  it  had  been  properly 
stamped.  I  do  not  find  any  words  in  stat.  24  &  25  Yiot.  c.  91,  s.  84, 
to  the  effect  that  tbe  copy  of  a  bill  of  sale  filed  shall  be  deemed  and 

'-taken  as  not  filed  if  the  original  was  not  duly  stamped  when  the  copy 
was  filed.  It  is  a  sufficient  protection  to  the  revenue  to  cast  on  the 
proper  officer  the  duty  of  refusing  to  file  the  copy  unless  the  original 

'  nad  the  proper  stamp  upon  it.  The  seotion  is  in  the  nature  of  a 
direction  to  the  officer,  not  an  enactment  making  the*  filing  of  tbe 

'  copy,  and  consequently  the  bill  of  sale,  void  if  the  proper  stamp  "was 

not  affixed  to  the  original  before  the  copy  was  filed.  If  the  latter  bad 
been  the  intention  of  the  Legislature  they  would  have  said  so  in 
express  words,  or  prohibited  the  stamping  of  the  original  afterwards, 
as  they  have  done  in  the  case  of  bills  of  exchange.    And  I  am  the 

'  more  mclined  to  adopt  this  construction  by  reason  of  the  second  clause 
of  the  section.  [His  Lordship  read  it.]  Suppose  the  title  of  a  peraoa 
depended  upon  the  registration  of  a  deed,  and  the  amount  of  stamp 

•  duty  depenaed  upon  the  number  of  words  in  '*  followers"  to  the  deed, 
'  the  Legislature  could  not  intend  to  destroy  his  title  because  of  an 
'accidental  mistake  in  the  calculation  of  the  amount  of  the  stamp  duty 
■  payable  in  such  a  case. 

Therefbre,  I  am  of  opinion  that  the  defect  which  existed  at  tbe  time 
'  of  filing  this  copy  may  be  cured  by  afterwards  paying  the  defioienoy 

of  the  duty,  and  the  penalty. 

#2691      Blackburn,  J.  (The  only  other  Judge  present.)— Stot.  *M 

^  &  25  Yict.  0.  91,  s.  34,  is  a  provision  for  tne  protection  of  the 

'  revenue.    It  has  been  so  much  the  practice  to  protect  the  revenue  by 

\  enactments  which  work  extreme  hardships  on  individuals,  that  we 

are  apt  to  think  it  common  law  that  if  a  document  is  not  properly 
«  stamped  it  is  not  available  in  evidence.    But  in  this  enactment  the 

Legislature  have  taken  sufficient  protection  for  tbe  revenue  by  enact- 

•  ing  that  the  copy  of  a  bill  of  sale  shall  not  be^ledii^ess  the  original 
'be  produced  to  the  officer  duly  stamped,  and  that  4io  deed -or  instrQ- 
iDaeBt  liable  to  stamp  duly,  dhall  be  regitf^ped  unless  it  is  duly  stamped. 
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In  either  case  the  offioer  is  not  likely  to  make  a  mistake  by  filing  the 
copy  of  a  bill  of  sale,  or  registering  the  deed  or  instrument,  if  the  ' 
docnment  is  not  stamped,  or  if  there  is  a  great  mistuke  in  the  amount 
of  the  stamp  ai&xed  to  it.  The  Legislature  have  wisely  refrained 
from  enacting  that  if  the  instrument  is  not  properly  stamped, — which  ' 
would  apply  to  a  case  where  the  stamp  was  thought  to  be  sufficient 
but  turned  out  not  to  be  so, — ^the  filing  of  the  copy  or  the  registration 
sboald  be  void*  Bule  discharged.. 


♦BAINKS  and  Another  v.  SWAINSON  and  Another,    nio^m 

June  16.  L  ^^"  '' 

Faeton  AeU,  6  O.  4,  e.  94,  s.  4,  and  5  <&  6  Viet,  e,  39,  «.  4.-«-f (ie6>r  and  eomminiom 

offeni, — Affeml  **  ininuM"  with  go9d9» 


The  pUlntiffi,  cloth  maimfMtann,  were  applied  tl»  by  B.,  who  w«  a  factor  and  eommifsioA  , 
tj^t,  fer  a  aaaple  of  their  elotlii,  oo  the  repreientatloB  that  he  eoald  get  them  »  parchaeer. 
The  naple  baYiac;  been  sent,  S.  afterwardf  told  tba  plainttffi  that  he  had  got  them  an  order 
for  a  eertain  anmber  of  end*  at  a  tUted  price.    The  plaintilft  required  to  know  the  firm,  and, 
S.  Wing  mentioned  ae  the  firm,  they  tent  the  goods  to  the  warehovee  of  B.,  who  wae  to  pata  ' 
them  on  to  S.,  after  feeing  the  proceae  of  perching  performed  upon  them,  for  whieh  he  wn  to ' 
rcceire  a  eommiMion  from  the  plaistiflh  of  It.  per  end.    E.  had  no  authority  Arom  8.,  and  ho 
•eld  the  goode  to  the  defendaate,  who  wen  cloth  merehanti,  and  bought  them  bonl  fide.    Held, 
per  Wightman  and  Crompton,  Je.,  that  B.  was  an  agent  'Mntmtted"  with  the  cloths  within  the ' 
meaning  of  The  Factors  Acts,  6  G.  4,  e.  94,  s.  4,  and  &  t  9  Vict.  o.  S9,  s.  4,  and  consequentlj 
ib«  purchase  of  them  from  B.  by  the  defendants  was  protected :  per  Blackbnm,  J.,  that  B.  being 
in  poffsession  of  the  goods,  he  was,  Mcording  to  stat  6  4  6  Viet  e.  39,  s.  4,  to  be  talien  to  bo 
''iatrasted"  with  them  by  tho  ownery  wiless  the  eostnugr  was  shown,  and  that  was  a  question 
ler  the  jofj- 

The  declaration  alleged  that  the  defendants  converted  to  their  own* 
use  eighteen  enda  of  Black  Union  doth  belonging  to  the  plaintifb. 

Pleas:  First,  not  guilty;  Secondly,  travaming  that  the  cloth  was. 
the  property  of  the  plaintifb. 

Issues  thereon. 

On  the  trial,  before  Martin,  B.,  at  the  Yorkahire  Spring  Asaizes,  it 
appeared  that  the  plaintifiB,  Messrs.  Bainea  k  Hurst,  who  are  cloth 
manufacturers  at  Morley,  near  Leeds,  sought  to  recover  from  the  de* 
ftendants  Messrs.  Swainson  k  Bennett,  who  are  doth  merchants  at 
Leeds,  the  value  of  nineteen  ends  of  cloth  which  they  had  purchased 
from  Emsley,  who  was  a  factor  and  commission  agent  at  Leeds  and 
had  rooms  in  a  warehouse  belonging  to  Best.    The  plaintiff  Bainea 
was  called  and  gave  the  following  evidence.    On  the  14th  November, 
1862,  he  met  Emsley  in  Leeds,  who  asked  him  *the  price  of  r«ni7i 
the  cloth,  called  Union  clot^,  manufactured  by  him ;  he  told   '- 
bim  that  it  was  fVom  Ss.  to  8«.  Id,  per  yar(L    Emsley  said  that  a ' 
merchant  had  inquired  of  him  for  that  dasa  of  cloths,  and  that  if  the 
plaintiff  would  send  him  a  sample  he  thought  that  he  could  get  him 
an  order.    A  sample  was  sent  up  the  same  day.    About  the  20th 
December,  Baines  saw  Emsley  again  in  Leeds,  who  said  that  he 
thoQght  diat  he  could  get  him  an  order  for  twenty-four  ends  of  cloth, 
hut  Aat  the  merchant  required  to  see  another  sample  end ;  and 
tQother  end  was  sent.    On  the  24th  Bainea  saw  Emsley  again  in  Leeds, 
•od  he* then  said  that  he  had  got  him  an  order  /  >r  twenty-four  ends 
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of  that  class  of  cloths  at  85.  per  yard.  Baines  said  that,  before  be 
delivered  any  goods  towards  the  order,  he  must  know  the  firm  and 
he  must  also  draw  the  money  himself.  Emsley  said  the  firm  was 
Joseph  Sykes  &  Son.  Baines  said  he  knew  Messrs.  Sykes  to  be  a 
good  house,  and  agreed  to  execute  the  order.  The  order  was  com- 
pleted on  the  16th  January,  1868,  and  the  goods  were  sent  to  Best's 
warehouse  for  Emsley ;  the  arrangement  being  that  the  goods  were 
to  be  sent  there,  and  that  Emsley  was  to  pass  them  on  to  Messrs. 
Sykes,  and  see  them  ''perched,"  that  is,  extended  between  two  perches 
or  poles  for  the  purpose  of  being  examined  by  the  purchaser,  in  order 
to  see  whether  they  answered  the  description  given  in  the  order,  and 
whether  there  was  any  defect  in  them ;  for  which  Baines  agreed  to 
allow  Emsley  Is.  an  end.  The  whole  of  the  goods  were  not  maDU- 
factured  when  Baines  agreed  to  execute  the  order ;  but  he  promised 
to  manufacture  them ;  and  they  were  sent  to  the  finisher  employed 
by  the  plaintifi^,  and  as  they  were  finished  were  sent  by  separate 
deliveries  to  Best^s  warehouse.  Baines  saw  Emsley  on  the  16th 
*2721  J^^^A^yr  v^o  fixed  *the  20th  for  drawing  the  money;  and 
-'  Baines  accordingly  went  to  Sykes  &  Co.  for  the  money  on  that 
day,  when  he  found  that  they  knew  nothing  about  the  matter,  and 
that  Emsley  had  no  authority  from  that  firm  to  buy  cloths  for  them. 
In  the  mean  time  Emsley  had  sold  twenty  of  the  ends  to  the  defend- 
ants at  a  price  something  below  the  ordinary  price,  and  for  less  than 
they  would  have  produced  if  sold  to  Sykes  &  Son. 

Baines  knew  that  Emsley  was  a  commission  agent ;  but  had  had  no 
business  transactions  with  him  before.  It  is  a  common  practice  for 
manufacturers  at  Leeds  to  send  their  cloths  to  commission  agents,  who 
warehouse  and  sell  them  in  their  own  names,  and  pass  them  on  the 
purchasers,  getting  commission  for  their  services:  they  draw  the 
money  from  the  purchasers,  and  pay  it  to  the  manufacturers,  and 
sometimes  they  do  not  give  the  name  of  the  purchaser. 

The  learned  Judge  ruled  that  Emsley  was  not  an  agent  within  the 
meaning  of  The  Factors  Act,  6  G.  4,  c.  94,  but  a  person  to  whom 
goods  were  intrusted  to  be  conveyed  from  the  vendor  to  the  vendee, 
and  that  upon  the  evidence  given,  the  plaintifis  were  entitled  in  point 
of  law  to  recover.  The  jury  thereupon  gave  a  verdict  for  the  plain- 
tiffs, who  afterwards  signed  judgment  for  damages  and  costs,  which 
were  paid  by  the  defendants  in  order  to  prevent  execution. 

In  Easter  Term,  Manisiy  moved  for  a  rule  calling  upon  the  plain- 
tiffs to  show  cause  why  the  judgment  and  execution  should  not  be  set 
aside  and  the  damages  and  costs  repaid  to  the  defendants,  and  why 
there  should  not  be  a  new  trial  on  the  ground  of  misdirection. 

Stat.  6  Q.  4,  c.  94,  s.  4,  "It  shall  be  lawful  to  and  for  any  person  or 
*2731  P^^^^^^'  ^^7  ^^  bodies  politic  or  ^corporate,  to  contract  with 
^  any  agent  or  agents,  intrusted  with  any  goods,  wares,  or  mer- 
chandise, or  to  whom  the  same  may  be  consigned,  for  the  purchase  of 
any  such  goods,  wares,  and  merchandise,  and  to  receive  the  same  of 
and  pay  for  the  same  to  such  agent  or  agents ;  and  such  contract  and 
payment  shall  be  binding  upon  and  good  against  the  owner  of  such 
goods,  wares,  and  merchanaise,  notwithstanding  such  person  or  per- 
sons, body  or  bodies  politic  or  corporate,  shall  have  notice  that  the 
person  or  persons  making  and  entering  into  such  contract,  or  on  whose 
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behalf  such  contract  is  made  or  entered  into,  is  an  agent  or  agents ; 
provided  such  contract  and  payment  be  made  in  the  usual  and  ordi- 
nary course  of  business,  and  toat  such  person  or  persons,  body  or 
bodies  politic  or  corporate,  shall  not,  when  such  contract  is  entered 
into  or  payment  made,  have  notice  that  such  agent  or  agents  is  or  are 
not  authorized  to  sell  the  said  goods,  wares,  and  merchandise,  or  to 
receive  the  said  purchase-money." 

Stat.  5  &  6  Vict.  c.  89,  s.  1,  "  From  and  after  the  passing  of  thii. 
Act,  any  agent  who  shall  thereafter  be  intrusted  with  the  possession 
of  goods,  or  of  the  documents  of  title  to  goods,  shall  be  deemed  ana 
taken  to  be  the  owner  of  such  goods  and  documents,  so  far  as  to  give 
validity  to  apy  contract  or, agreement  by  way  of  pledge,  lien,  or  secu- 
rity band  fide  made  by  any  person  with  such  agent  so  intrusted  as 
aforesaid,  as  well  for  any  original  loan,  advance,  or  payment  made 
upon  the  security  of  such. goods  or  documents,  as  also  for  any  further 
or  continuing  advance  in  respect  thereof,  and  such  contract  or  agree* 
ment  shall  be  binding  upon  and  good  against  the  owner  of  such  goodsr 
and  all  other  persons  interested  therein,  notwithstanding  the  person 
claiming  such  pledge  *or  lien  may  have  had  notice  that  the  ri»o74 
person  with  whom  such  contract  or  agreement  is  made  is  '- 
<Hkly  an  agent." 

June  15th.  Before  Wightman  and  Crompton,  Js.  Temple  and 
Quoin  showed  cause. — ^Em^ey  was  not  an  agent  intrusted  with  goods 
within  the  meaning  of  stat  6  G.  4,  c.  94,  s.  4.  In  the  transaction  in 
question  he  was  not  employed  by  the  plaintiff  as  a  commission  agent 
upon  whose  judgment  reliance  is  placed,  nor  were  the  goods  intrusted 
to  him  as  such :  he  was  an  agent  of  the  plaintifis  only  for  the  purposf 
of  receiving  the  goods  and  passing  them  on  to  a  particular  purchaser, 
and  was  no  more  an  agent  within  the  meaning  of  this  statute  than  a 
carrier  would  be.  In  Heyman  v.  Fleuker,  18  C.  B.  N.  S.  519  (E.  C. 
L  B.  voL  106)^  the  person  held  to  be  ''an  agent  intrusted  with  the 
possession  of  goods,"  within  stat.  6  &  6  Vict.  c.  89,  s.  1,  was  employed 
to  sell  the  goods  to  anybody.  In  Hardman  v.  Booth,  1  H.  &  C.  808,f 
vhere  the  plaintifi^  being  led  to  believe  by  the  clerk  to  a  firm  that  he 
was  dealing  with  the  firm,  sent  goods  to  them,  and  the  clerk  pledged 
the  goods  with  the  defendant,  it  was  held  that  no  property  passed  tQ 
the  clerk,  and  therefore  the  defendant  was  liable.  In  Lamb  r.  Atten- 
borough,  1  B.  &  S.  881  (E.  G.  L.  R.  vol.  101),  it  was  decided  that 
stats.  6  G.  4,  c.  94,  and  5  &  6  Vict  c.  89,  contemplated  the  relation 
of  principal  and  agent,  and  do  not  apply  to  the  case  of  master  and 
servant  Suppose  the  case  of  a  Manchester  agent  sending  goods  to  a 
shipping  agent,  he  would  not  be  a  factor  within  the  meaning  of  these 
statutes.  Suppose  A.  B.  intrusts  goods  to  C.  D.,  who  is  a  commission 
agent,  and  tells  him  to  hold  them,  and  not  to  sell  until  he  receives 
instructions  from  him,  and  C.  D.,  notwithstanding,  sells  them  r4i275 
Jefore,  that  case  would  be  within  the  proviso  to  stat.  6  G.  4,  c.  ^ 
H  8.  4.  In  Monk  v.  Whittenbury,  2  B.  &  Ad.  484  (E.  C.  L.  R.  vol. 
22),  a  wharfinger  was  held  not  to  be  an  agent  intrusted  with  goods 
within  stat  6  G.  4,  c.  94,  s.  4 ;  and  Lord  Tenterden  said,  p.  486,  '*  If  a 
wharfinger  w^rc  so  considered,  it  would  be  impossible  to  say  that  a 
oarter,  a  wan;houseman,  or  a  packer  was  not."  , 

June  16th.    Before  Wightman^  Crompton,  and  Blackburui  Js. 
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ifctnistp  and  T.  Jtmes  (Northern  Circuit),  contrl — This  case  belongs 
to  the  class  mentioned  in  the  preamble  of  stat.  6  G.  4,  c.  94 ;  sect  1 
prt>vide8  for  the  cases  of  persons  intrusted  with  goods  '*for  the  par- 
pose  of  consignment  or  of  sale/'  and  sect.  4  applies  to  agents 
''intrusted"  with  goods,  not  saying  that  the  intrusting  must  be  ''for 
tele." 

The  plaintiffs  knew  that  Emsley  was  a  commission  agent  for  selling 
goods  of  this  kind,  and  that  he  had  a  warehouse  or  rooms  of  his  own 
ror  receiving  goods  to  be  sold.  He  had  dominion  over  the  goods  and 
Was  a  person  who  from  the  nature  of  his  business  might  be  takea 
priikiA  facie  to  have  the  right  to  sell  them :  therefore  he  was  in  the 
position  contemplated  by  the  Legislature,  who  in  passing  stats.  6  G.  4, 
e.  94,  and  6  &  6  Vict  c.  39,  were  of  opinion  that  the  loss  arising  from 
the  fraud  of  an  agent  should  fall  on  the  person  intrusting  him  with 
goods  rather  than  on  an  innocent  purchaser.  Suppose  the  goods  had 
been  in  the  warehouse  of  Emsley  at  the  time  of  the  authority  given 
to  him,  instead  of  being  sent  there  afterwards,  or  were  sent  thers 
*2761  ^^^^^^^  anything  being  ^said,  in  either  case  there  would  have 
^  been  an  '^  intrusting."  And  here  Emsley  was  intrusted  with 
the  goods  as  part  of  his  business,  for  he  was  not  merely  to  pass  them 
on  to  the  purchaser,  but  to  see  them  "  perched :"  it  was  only  a  special 
bargain  that  the  plaintiflb  should  go  to  the  purchaser  and  draw  the 
money.  If  the  Court  were  to  go  into  an  inquiry  as  to  the  terms  oa 
which  the  owner  intrusted  the  goods,  it  would  render  the  statute 
inoperative,  or  at  least  valueless.  Emsley  was  intrusted  in  a  mercan* 
tile  transaction,  and  therefore  is  within  the  Factors  Act,  according  to 
Ihe  decision  of  Wigram,  V.  C,  in  Wood  v.  Eowdiffe,  6  Hare  188, 191. 

In  Higgons  v.  Burton,  26  L.  J.  Exch.  842,  844,  Martin,  B.,  referring 
tk>  the  following  passage  in  Chitty  on  Contracts,  6th  ed.,  by  Bussell, 
p.  844, — ^*  It  is  said,  however,  that  if  the  real  owner  of  goods  su&r 
another  to  have  possession  thereof,  or  of  those  documents  which  are 
the  indicia  of  propertv  therein, — ^thereby  enabling  him  to  hold  him- 
self forth  to  the  world  as  having,  not  the  possession  only,  but  the 
property, — a  sale  by  such  a  person  to  a  purchaser  without  notice,  will 
bind  the  true  owner," — observed,  '^But  probably  this  proposition 
ought  to  be  limited  to  cases  where  the  person  who  had  possession  of 
the  goods  was  one  who,  from  the  nature  of  his  employment,  might  be 
taken  prinid/acie  to  have  the  right  to  sell."  [Wiohtman,  J. — What 
does  the  learned  Baron  mean  by  the  term  ''employment?"]  He  mast 
mean  the  nature  of  the  occupation  or  business.  In  Sheppard  v.  The 
Union  Bank  of  London,  7  H.  &  N.  661,t  to  a  count  for  detinue  of 
jewels,  the  defendants  pleaded  in  effect  that  one  J.  L.  was  intrusted 
*2771  ^7  ^^®  plaintiff  with  the  jewels  as  his  agent,  and  delivered 
-'  them  to  the  defendants  as  bankers  by  way  of  pledge,  and 
^n  demurrer  that  plea,  which  did  not  state  that  J.  L.  was  agent  of  the 
plaintiff  for  sale,  was  held  good.  '  [Blackburn,  J. — That  case  is  no 
authority  as  to  the  description  of  agency  which  brings  a  case  within 
the  Factors  Act.]  Wilde,  B.,  said,  p.  678,  "  The  object  of  the  statute 
is  to  protect  a  person  who  makes  advances  and  who  may  know  nothing 
of  the  dealing  between  the  principal  and  agent.  Mr.  Clarke  pointed 
out^  in  furtherance  of  that  view,  that  die  object  has  been  not  only  to 
protect  the  pledgee  firom  th^  fraud  of  the  agent^  but  also  to  protect 
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him  if  the  agent  acts  wtthoiit  authority  and  mali  fide  as  against  the-' 
prineipal." 

WiQHTKA?r,  J. — I  am  of  opinion  that  this  rule  should  be  made 
absolute.  The  question  arises  on  what  is  commonly  called  the  Fao« 
tors  Act,  6  G.  4,  c.  94,  and  the  fact&  are  these.  The  plaintiffs,  being 
manufacturers  and  having  goods  to  dispose  of,  were  applied  to  by 
Emsley,  who  carried  on  the  business  of  a  factor  and  commission 
agent,  and  who  said  that  he  could  get  them  a  purchaser.  Accord** 
ingly,  after  some  negotiationff  between  them,  a  person  of  the  name  of 
Sjkes  was  proposed  by  Emsley  to  be  the  purchaser  of  a  certain 
quantity  of  goods.  The  plaintiffs  knew  nothing  of  Sykes,  except  by 
reputation;  and  they,  not  having  any  immediate  dealing  with  him, 
and  not  making  any  inquiry  of  him  pemonally  as  to  whether  the 
good»  were  to  be  purchased  by  him,  and  considering  that  Emsley  was 
authorized  by  him  to  purchase  goods  fW>m  them ;  sent  the  goods  to  the 
warehouse  of  Emsley,  who  was  to  transmit  them  from  his  warehouse 
to  Sykes  after  seeing  the  process  of  "  perching,"  as  it  is  called,  per- 
formed upon  them.  Emsley  undoubtealy  ^received  the  goods  r^c)Pfo' 
as  agent,  for  they  were  warehoused  at  his  warehouse ;  bein^  ^  *" 
delivered  in  successive  quantities,  as  each  parcel  was  ready;  and 
there  they  remained  until  they  were  to  be  delivered  to  Sykes.  Emsley^ 
had  no  dealings  with  Sykes  in  relation  to  the  goods  in  question,  and 
sold  them  to  the  defendants  for  less  than  the  sale  to  Sykes  would: 
have  produced.  There  is,  however,  no  reason  to  doubt  that  as  far  as: 
the  defendants  are  concerned  the  sale  to  them  was  bon&  fide,  and  the 
whole  question  turns  on  the  power  of  Emsley  to  bind  the  plaintiffi: 
by  a  safe  to  the  defendants. 

For  the  purpose  of  determining  that  question,  we  must  look  to  stat. 
S  G.  4,  c.  94,  an  Act  to  alter  and  amend  stat.  4  G.  4^  c.  88,  which  was? 
passed  "  for  the  better  protection  of  the  property  of  merchants  and 
ethers,  who  may  hereafber  enter  into  contracts  or  agreements  in  rela- 
tion to  goods,  wares,  or  merchandise  it>truated  to  factors  or  agents.** 
(His  Lordship  read  sect.  4  of  stat  6  G*.  4,  c.  94.)  According  to  the 
proviso,  which  is  of  great  importance  in  considering  what  cases  come 
within  the  enacting  part,  the  section  applies  to  cases  where  the  as* 
somed  agent,  having  no  authority  to  sell  the  goods,  sells  them  not- 
withstanding, but  the  transaction  must  be  in  the  usual  and  ordinary 
course  of  business,  and  on  the  part  of  the  purchaser  there  must  be 
an  absence  of  notice  that  the  agent  had  no  authority  to  sell.  Th^ 
section  does  not  apply  to  every  person  who,  though  acting  as  an 
agent,  would  have  authority  to  sell ;  the  contract  must  be  made  in 
the  ordinary  and  usual  course  of  business.  Qere  the  person  who 
sold  the  goo<1s  to  the  defendants  was  one  whose  ordinary  course  of 
hnsiness  was  to  sell  and  buy, — he  was  a  factor  and  commission  agent,, 
—and  therefore  the  case  is  distinguishable  from  Monk  *v.  r^o^o 
Whittenbury,  2  B.  &  Ad.  484  (E.  C.  L.  R.  vol.  22\  where  there  ^  ^^^ 
was  a  sale  by  a  person,  to  whoso  business  a  power  of  sale  was  not 
ordinarily  incident.  In  that  case  the  goods  had  been  sent  to  a 
wharfinger,  and  they  were  in  his  possession  in  that  capacity ;  he  sold 
them  without  authority,  and  it  was  held  that  he  was  not  an  "  agent 
iatraated  with  goods"  within  the  meaning  of  stat  G.  4,  c  94,  s.  4 ;  in 
lome  instances,  indeed,  lie  had  traofacted  business  aa  a  factor,  but  la 
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received  the  goods  in  respect  of  which  that  action  was  brought,  Dot 
as  agent  or  factor,  but  simply  as  wharfinger.  Here  it  would  be  the 
ordinary  course  of  employment  of  Emsley  to  sell  goods  with  which 
he  was  intrusted;  the  sale  m  a  particular  iostance  might  be  in  dere- 
liction of  his  duty,  but  tha<  is  another  question. 

The  4th  section  of  stat  tt  G.  4,  c.  94,  says  that  the  goods  sold  must 
have  been  ''intrusted"  to  the  agent.  What  is  an< ''  intrusting"  within 
fhe  meaning  of  the  statute  was  considered  in  Phillips  v.  Huth«  6  M.& 
W.  672,t  in  which  it  seems  to  have  been  the  opinion  of  the  Court,  p. 
698,  that  in  order  to  constitute  an  intrusting  it  is  necessary  that  the 
owner  should  have  intended  the  factor  to  have  the  goods  in  the  form 
in  which  at  the  time  he  had  the  possession  of  them.  Intrusting  with 
goods,  it  is  said,  is  essentially  different  from  enabling  a  person  to  be- 
come possessed  of  them.  According  to  that  decision,  which  was  well 
considered,  if  the  owner  of  goods  intends  that  the  fhctor  shall  have 
them  bodily  in  his  possession,  and  he  does  so  have  them,  that  is  an 
intrusting  within  the  meaning  of  the  statute.  An  instance  of  the 
difference  was  well  put  in  the  argument  of  that  case  by  my  brother 

*2801  C^^°^P^°t  ^^^°  A^  ^^®  ^^^f  P*  ^^f  ''  ^^^^  ^^^  ^ho  gives  ^another 
-'  the  key  of  his  bureau  to  get  out  one  paper,  may  enable  him  to 
procure  any  other  that  he  pleases  to  take,  but  does  not  intrust  him 
with  it."  Here  the  goods  were  actually  in  the  possession  of  Emsley 
the  agent,  being  in  his  warehouse,  and  therefore^  according  to  the 
authority  of  that  case,  he  was  intrusted  with  them. 
^  The  remi^ining  question  is,  was  the  dealing  such  as  might  properly 
be  called  a  mercantile  transaction  ?  The  circumstances  show  that  it 
was;  and  therefore  the  present  case  is  distinguishable  from  Wood  v. 
Bowcliffe,  6  Hare  183,  191,  in  which  there  was  an  advance  to  a  per- 
son  employed  to  keep  possession  of  goods  apon  the  security  of  an 
assignment  of  them,  which  is  a  totally  different  transaction. 

Consequently  the  three  requisites  which  bring  the  case  within  sect 
4  of  Stat.  9  G.  4,  o.  94,  concur ;  first,  the  plaintiffs  intrusted  the  goods 
with  an  agent,  who  also  carried  on  the  business  of  factor  as  well  as 
commission  agent ;  secondly,  the  sale  appears  to  have  been  in  the 
ordinary  course  of  business  of  a  factor  and  commission  agent ;  and, 
lastly,  it  was  a  mercantile  transaction.  The  transaction  is  therefore 
protected,  and  the  defendant  is  entitled  to  our  judgment. 

Crompton,  J. — ^In  the  course  of  this  discussion,  and  consideration 
of  the  clauses  of  the  Acts  of  Parliament  and  of  the  cases  which  have 
been  referred  to,  I  have  changed  my  opinion.  At  Nisi  Prius  I  should 
have  ruled  as  the  learned  Judge  did,  and  when  this  rule  was  moved  for 
his  ruling  seemed  to  me  right.  I  then  thought  that  stat.  6  G.  4,  c.  94, 
!  a*  4,  applied  only  to  the  case  of  a  factor  or  agent,  or  at  least  of  some 
^QOi-i  person  *with  authority  to  sell ;  and  it  may  possibly  refer  to  a 
^  case  in  which  there  was  a  general  authority  to  sell,  with  a 
restriction  as  to  the  selling  price :  but  I  am  now  satisfied  that  the 
right  construction  of  the  section  is  that  which  my  brother  Wightman 
has  pointed  out ;  though  I  still  adhere  to  the  opinion  that  it  refers  to 
intrusting  an  agent  v/^ith  specific  goods  for  a  specific  purpose  or  on  a 
specific  occasion,  and  that  it  is  not  confined  to  the  case  of  a  factor  who 
has  authority  to  selU  for  in  that  case  no  such  enactment  is  wanted, 
seeing  that  the  permm  who  dealt  with  him  would  have  his  right  at 
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common  law  under  the  autbority  actually  given.  Also  the  proviso 
shows  that  the  Legislature  contemplated  cases  in  which  the  agent  had 
not  authority  to  sell.  Looking  at  the  purview  of  the  section,  and 
the  omission  of  the  word  "  factor/'  I  now  feel  clear  that  the  statute 
was  not  meant  to  be  confined  to  cases  where  there  was  authority  to 
sell. 

In  applying  this  section  to  the  present  case  we  must  see,  first, 
whether  Emsley  was  an  agent  "  intrusted"  within  the  meaning  of  the 
statute;  and  secondly,  whether  the  sale  was  made  in  the  usual  and 
ordinary  course  of  his  business  as  such.    It  is  to  be  taken,  for  the 

Earpose  of  the  present  motion,  that  the  sale  to  the  defendants  was  a 
0D&  fide  transaction  in  the  ordinarv  course  of  business ;  though  it  is 
open  to  Mr.  Temple  to  say  that,  if  tne  learned  Judge  at  the  trial  had 
not  given  his  opinion  that  Emsley  was  not  an  agent  within  the  mean* 
log  of  the  statute,  he  would  have  gone  on  to  show  that  it  was  not 
such. 

In  the  first  branch  of  sect.  4  of  stat.  6  G*.  4,  c.  94, 1  do  not  construe 
the  word  *'  agent*'  as  applying  to  all  agents.    It  is  said  that  the  statute 
will  be  a  dead  *letter  if  the  Court  enters  into  an  inquiry  as  to  r^noo 
the  terms  on  which  the  owner  intrusted  the  goods.    But  that  *- 
argument  does  not  much  help  us.    The  question  is,  whether  the 
person  was  intrusted  qud  "  agent,''  and  the  difficulty  is  to  understand 
what  that  word  really  means.    In  Monk  v.  Whittenbury,  2  B.  &  Ad. 
484,  486  (E.  G.  L.  B.  vol.  22),  Lord  Tenterden  remarked  that  it  was 
difficult  to  say  precisely  what  the  Legislature  intended   by  these 
general  words  "  an  agent  intrusted  with  goods ;"  but  from  the  first  it  has 
been  understood  that  they  do  not  apply  to  every  species  of  agent,  and  I 
think  Mr.  ManUty  and  Mr.  Jonea  did  not  argue  successfully  that 
whenever  goods  are  intrusted  to  a  person  ostensibly  acting  as  a  factor 
—for  instance,  by  way  of  loan,  he  is  intrusted  with  them  within  the 
meaning  of  the  statute.    Their  argument  must  go  to  this  extent,  that 
a  person  could  not  deposit  his  goods  for  any  purpose  with  a  factor  or 
agent  whose  general  trade  was  to  sell  without  their  being  liable  to  be 
sold  by  him ;  as  in  the  case  put  by  my  brother  Blackburn  of  a  person 
selling  a  harp  or  piano  for  another  on  commission.    My  present 
impression  is,  that  a  person  is  not  an  agent  intrusted  with  goods 
within  the  statute  unless  the  specific  possession  of  them  was  given  to 
him  qud  agent.    That  is  the  effect  of  the  decision  in  Monk  v.  Whit- 
tenbury, where  the  person  intrusted  was  a  factor  as  well  as  a  wharf- 
inger, and  it  might  have  been  supposed  he  had  authority  to  sell ;  but 
it  was  said  the  Act  did  not  include  a  person  in  the  situation  of  a 
^wharfinger,  any  more  than  a  carter,  a  warehouseman,  a  packer,  or 
persons  of  that  kind,  who  may  sometimes  be  called  agents.    And  in 
lamb  V.  Attenborough,  1  B.  4;  S.  881  (E.  C.  L.  R.  vol.  101),  we  held 
that  *the  statute  did  not  apply  to  the  agency  of  a  servant,  but  r^ooo 
there  must  be  the  relation  of  principal  and  agent,  and  perhaps  '- 
it  does  not  apply  to  every  such  case.    My  notion  is  tnat  it  does  not 
apply  to  the  relation  of  bailor  and  bailee,  where  a  person  obtains 
money  on  the  deposit  of  his  goods  on  pledge.    I  think  the  right  dis* 
tinction  was  taken  by  Wigram,  Y.  C,  in  Wood  v.  Bowolifie,  6  Hare 
188, 191,  where  he  said  the  Act  does  not  apply  to  other  than  mercan* 
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tile  transactions.    The  present  appears  to  me  a  mercantile  transaction 
relative  to  the  sale  of  these  goods. 

Such  being  the  intention  of  stat.  6  G*.  4,  c  94,  s.  4,  I  think  it  is  not 
materially  altered  by  stat.  5  &  6  Vict.  o.  39,  the  object  of  which  is  to 
eoctend  the  protection  and  validity  given  to  sales  by  stat.  6  G.  4,  c.  94, 
to  advances  bonfi  fide  made  to  agents  intrusted  with  goods.  The  only 
clause  which  is  supposed  to  bear  on  this  question  is  the  last  in  tfao 
4th  section,  by  which  an  agent  in  possession  of  goods  ''shall  betaken, 
for  the  purposes  of  this  Act,  to  have  been  intrusted  therewith  by  the 
owner  thereof,  unless  the  contrary  can  be  shown  in  evidence."  I 
understand  that  to  mean,  that  the  giving  possession  of  goods  to  an 
agent  qfid  agent,  shall  be  taken  primfi  facie  to  be  an  intrusting.  ^  Bat 
the  real  question  here  is,  was  Emsley  such  an  agent  as  is  contem- 
plated by  stat.  4  G.  4,  c.  94,  s.  4  ?  [His  Lordship  read  it.]  Admitting 
that  that  does  not  mean  every  agent  or  the  persons  in  the  position  I 
have  referred  to,  it  clearly  does  apply  to  mercantile  transactions  of 
sale.    It  is  impossible,  as  Lord  Tenterden  said,  t6  define  the  word, 

^841  ^"^  ^^^^  ^^  ^^®  ^^  those  instances  which  *would  raise  so  much 
-'  difficulty  if  we  were  to  attempt  to  codify  the  law.  I  consider 
Emsley  an  agent  intrusted  with  the  possession  of  these  goods  as  an 
agent  within  this  Act  of  Parliament.  It  is  true  that  he  was  not  to 
sell  except  subject  to  the  plaintiffs'  approval  of  the  purchaser,  and 
they  took  the  precaution  of  drawing  the  money.  But  still  he  was 
an  agent  for  sale.  The  instructions  given  to  him  by  the  plaintiffs 
were,  '^  We  send  you  the  goods  for  the  purpose  of  effecting  this  sale, 
which  we  shall  ratify  and  approve  through  you,  and  we  intrust  you 
with  the  possession  of  the  goods  to  see  if  they  answer  the  description 
we  have  given:"  that  is  what  I  understand  by  "perching."  The 
goods  were  sent  to  Emsley's  warehouse,  aud  were  placed  entirely 
under  his  control ;  he  was  put  into  a  position  in  which  he  could  abuse 
his  trust  and  cheat  the  one  party  or  the  other.  And  they  were 
intrusted  to  him  as  agent  in  a  mercantile  or  trade  transaction  within 
the  rule  propounded  by  Wigram,  V.  C,  in  Wood  v.  Rowcliffe,  6  Hare 
183,  191,  which  is  the  most  satisfactory  one  to  my  mind  for  deter- 
mining whether  a  case  is  within  the  Factors  Acts. 

Blackburn,  J. — I  had  not  the  advantage  of  hearing  cause  shown 
against  this  rule,  and  if  the  Court  were  divided  so  that  my  opinion 
would  make  a  difference  as  to  whether  it  should  be  discharged  or  not» 
I  would  not  take  any  part  in  the  judgment.  As  it  is,  so  far  as  I  have 
heard  the  argument,  and  as  at  present  advised,  I  agree  that  the  rule 
ought  to  be  made  absolute.  The  facts  show  that  Emsley  carried  on 
a  business  in  which  he  acted  as  agent  for  others,  and  in  the  ordinary 
*2851  ^^^''^  ^^  *whioh  he  would  sell  goods  and  receive  pajrment  for 
^  them.  That  being  so,  I  think  he  was  an  agent  within  the^ 
meaning  of  6  G-.  4,  c.  94,  commonly  called  The  Factors  Act,  which, 
from  the  context,  and  independently  of  the  authorities,  must  be  con- 
sidered to  be  confined  to  agents  who  are  carrying  on  a  business  which, 
in  the  ordinary  course,  would  lead  to  sale.  The  4th  section  of  that 
Btsatute  is  the  one  on  which  this  case  depends.  (His  Lordship  read 
it.)  The  proviso  shows  strongly  to  my  mind  that  the  agency  must 
oe  such  that  iu  the  ordinary  course  there  are  to  be  sales  and  pay- 
ments.   The  phrase  ''mer  entile  transaction"  means  the  same  thing; 
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)mt  It  is  a  larger  one,  beoause  there  are  many  mepcanttle  agenoioo; 
For  inBtance,  a  shipowner  forwarding  goodd  and  a  carrier  carrying 
them  do  not  oonstitute  agencies  in  the  limited  sense  of  this  statute, 
Tiz^  agencies  to  sell  goods  in  the  ordinary  course  of  business  for  a 
principal,  and  receive  payment  for  them.    Emsley  also  comes  within 
the  latter  part  of  the  4th  section  of  stat.  6  &  6  Vict.  c.  89,  which  says 
that  an  agent  in  possession  of  ^oods  such  as  are  mentioned  is  to  be 
taken  foi  the  purposes  of  the  Act  "to  have  been  intrusted  therewith 
by  the  owner  thereof,  unless  the  contrary  can  be  shown  in  evidence.*' 
The  plaintiffs  gave  evidence  how  Emsley  became  possessed  of  the 
goods;  and  the  first  question  which  arose  then  was,  "did  that  expla- 
nation show  that  he  was  not  intrusted  with  them  within  the  meaning 
of  the  statutes?"    I  do  not  agree  with  the  counsel  for  the  defendants, 
that  the  mere  fact  of  an  agent  being  found  in  possession  of  goods, 
although  they  have  been  handed  to  him  by  the  owner  knowing  that 
he  carries  on  such  a  business,  amoiints  to  an  ^'  intrusting"  him  as  agent ; 
though  I  think  that  *under  that  part  of  sect.  4  of  stat.  6  &  6  r^nog 
Via.  c.  39,  to  which  I  have  referred,  the  fact  of  a  person  being  '- 
put  in  possession  of  goods  calls  upon  the  person  who  gave  him  posses^ 
sion  to  explain  and  show  that  it  was  not  an  intrusting.    There  are 
many  cases  to  which  mv  brother  Crompton  has  alluded,  in  which 
goods  might  come  into  the  possession  of  a  known  agent  from  having 
heen  lent  or  pledged  to  him,  or  hired  by  him ;  but  that  in  my  opinion, 
independently  of  authority,  would  not  be  an  intrusting.    In  Monk  p. 
Whittenbury,  2  B.  &  Ad.  484  (E.  0.  L.  B.  vol.  22),  the  goods  were 
not  intrusted  to  such  an  agent  as  the  Act  contemplated,  because 
they  had  been  intrusted  to  him  as  a  wharfinger,  and  not  as  a  person 
by  whom  the  goods  were  to  be  sold.    Therefore  the  question  to  be 
determined  is,  whether  these  goods  passed  from  the  owners  to  Emsley 
as  a  branch  of  that  agencv  in  which,  according  to  the  ordinary 
coarse  of  business,  he  would  have  to  sell  goods  belonging  to  others, 
and  receive  payment  for  them.    If  they  so  came  into  bis  possession, 
they  came  to  him  in  the  ordinary  way.    When  a  man  employe  an 
agent,  part  of  whose  business  it  is  to  sell  goods  and  receive  payment 
as  such  agent,  and  puts  him  in  possession  of  goods,  be  places  him  in 
the  position  of  a  man  at  common  law  having  authority  to  sell  or 
pledge  the  goods ;  he  may  have  given  private  instructions  to  his  agent, 
but  unless  the  third  person  who  dealt  with  that  agent  had  notice  of 
them  the  owner  woula,  at  common  law,  be  bound  by  the  act  of  the 
agent    I  construe  the  Factors  Acts  as  saying  that  an  agent  whose 
business  it  is  to  sell  goods  and  receive  payment  for  them  shall,  by 
virtue  of  stat.  6  G.  4,  c.  94,  s.  4,  be  clothed  with  apparent  authority 
to  sell;  and  by  virtue  of  stat.  5  &  6  Vict.  *c.  89,  which  greatly   r^ogT 
extends  the  former  Act,  shall  be  clothed  with  apparent  au-  ^ 
thority  to  pledge  the  goods;  provided  he  sells  or  pledges  them  in  the 
ordinary  course  of  business :  the  owner  shall  be  exactly  in  the  posi- 
tion of  an  owner  at  common  law  who  has  clothed  him  with  such  au- 
thority ;  and  his  private  instructions  shall  go  for  nothing  unless  they 
are  brought  to  the  knowledge  of  the  person  dealing  with  him.    The 
learned  Baron  at  the  trial  thought  that  there  was  no  eyidenoe  of  suok 
«a  intruating  as  disentitled  the  plaintiff  to  recover.    But  I  cannot  say 
18  matter  of  law  that  when  Emsley  had  been  intrusted  with  these 
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goodfli  and  was  to  forward  them^  and  do  all  that  was  necessary  to 
complete  a  sale  of  them,  the  evidence  shows  that  he  was  not  intrusted 
in  the  coarse  of  bis  business  as  commission  agent  within  the  meaning 
of  the  statute.  It  was  at  least  a  question  for  the  jurj  upon  theevi* 
dence  whether  he  was  not  so  intrusted.  And  another  question  would 
arise  afterwards,  whether  upon  the  evidence  the  sale  had  taken  plaoe 
in  the  ordinary  course  of  business.  These  two  questions  are  mainly 
questions  of  fact.  The  case  having  been  stopped  at  the  trial  before 
the  questions  were  put,  I  think  the  rule  should  be  made  absolute  for 
a  new  trial.  Bule  absolute. 


Knooi  *The  Company  of  Proprietors  of  The  ^ 
^W5j  NAVIGATION  v.  WAGSTAFFE. 


TAMAR  MANUBE 
June  28. 


Navigation. — TbU. 

By  ttat  86  O.  8,  e.  67,  the  plalntifft  wtra  tmpowered  to  nakt  and  maiBtain  ih9  fItot  T. 
^'nftTigable  for  boat*,  bargw,  and  othtr  rettelt,  with  proper  evta  and  doTiatioDi  by  tbo  ndai 
tliereo^"  from  M.  Quay  to  B.  Pool,  and  from  thenoa  to  makoand  maintatn  %  eanml  aarigaUe  for 
boat*,  bargoi,  and  other  resaels  to  T.  Bridge,  and  to  make  and  mainUio  a  ooUateral  evk  or 
eanal  narigable  for  boat0,  bargea,  taxd  other  Tessela  Arom  the  taid  intended  eanal  to  B.  Mill; 
and  in  eonilderation  of  the  great  charge  and  ezpenae  which  they  mnat  incur  in  making  and 
maintaining  the  worka,  they  were  empowered  to  take  frwn  time  to  time,  and  at  all  tlmee  there- 
after,  to  mnoh  per  ton  per  mile  for  all  minerals,  mercbandif  •  and  other  goodi,  matten,  tad 
things  whatsoever  which  should  be  carried  "npon  the  said  naTigation,  oaaal  and  eollataral  ca^ 
or  any  of  them."  The  plaintiffs  had  expended  considerable  sums  of  money  in  clearing  and 
deepening  the  river  from  M.  Quay  to  a  point  aboat  a  qnarter  of  a  mile  below  B.  Pool,  and  kid 
provided  towing-paths,  Ao.,  by  the  side  thereof  for  the  purpose  of  making  tlra  sama  aaTigakli 
Ibr  boats,  barges,  and  other  Tossels :  that  part  was  always  a  publie  navigable  tidal  river;  bet 
they  had  not  made  the  canal  nor  the  collateral  cat.  Held,  that  they  were  entitled  to  reeorv 
tolls  in  respect  of  the  carriage  of  goods  over  that  part  of  the  river  which  they  had  so  auds 
navigable  for  boats,  barges,  and  other  vessels. 

This  was  an  aetion  brought  by  the  plaintifib  against  the  defendant 
for  the  recovery  of  27Z.  4«.,  for  rates  or  tolls ;  and  the  following  case 
was  stated,  without  pleadings,  under  The  Common  Law  Procedure 
Act,  1852,  15  &  16  Vict.  c.  76,  s.  42. 

The  plaintiff  are  a  Company  incorporated  by  stat.  86  6.  3,  c.  67. 

The  Act  was  to  be  considercKl  as  part  of  the  case,  (a)    The  defendant 

*2891  ^B  ^^®  o^n^f  &^d  ^occupier  of  the  Fremator  Granite  Quarry, 

-'  which  is  situated  on  the  banks  of  the  river  Tamar.    The  rates 

(a)  Sut.  86  O.  8,  0.  67,  s.  1.  ^  Whereas  the  making  and  maintaining  of  tha  River  Tamar 
navigable  for  boats,  barges,  and  other  vessels,  from  a  eertain  qaay  called  Morwellham  Qaay, 
in  the  parish  of  Tavistock,  in  the  coanty  of  Devon,  to  or  near  a  eertain  place  called  Boat  Pool, 
near  Blaneh  Down,  in  the  said  parish  and  eonnty,  and  the  making  and  maintMning  of  acanil 
for  the  navigation  of  boats,  barges,  and  other  vessels  from  Boat.Pool  aforesaid,  to  or  near  to  s 
certain  bridge  called  Tamerton  Bridge,  In  the  parish  of  Korth  Tamcrton,  in  the  eoaaty  of 
Cornwall,  and  the  making  and  maintaining  of  a  eanal  or  collateral  cnt  for  the  navigatioB  ef 
boats,  barges,  and  other  vesssels,  from  the  said  canal,  at  or  near  to  a  bridge  caUed  Powlsoa 
Bridge,  in  the  parish  of  Listen,  in  the  county  of  Devon,  to  or  near  to  a  mill  called  Kicbgrovs 
Mill,  in  the  parish  of  St.  Stephen,  near  the  boroagh  of  Lannceston,  in  the  county  of  Cornwall, 
will  greatly  facilitate  and  render  less  expensive  tha  earriage  and  conveyance  of  eoals,  timber, 
•tone,  limestone,  slate,  lead,  corn,  sand,  lime,  manure,  and  of  all  wares,  good%  and  othar  aitidei^ 
and  will  materially  assist  the  agricaltare  of  the  cirennOaoent  country,  and  will  otherwiie  be  ef 

.great  public  advantage;"  eertain  persons,  being  proprietors  of  shares  in  the  navigation,  caaal, 
and  collateral  cut  thereby  aathoriied  to  be  made,  were  Inoorporated  by  the  name  af  "Tin  Os»> 

^pany  af  Propriatatf  of  tha  TamAr  Maaaia  NavigatioB.'' 
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or  tolls  ^sought  to  be  recovered  in  this  action  are  claimed,  r^ooA 
under  the  64th  section  of  the  Act  of  Parliament,  for  the  car-  *- 
riage  and  conveyance  of  granite  and  other  goods  by  the  defendant 
from  Impham-Qaay  to  Morwellham  Quay,  over  a  part  of  the  river 
Tamar:  *'snch  part  of  the  said  river  was  always  a  public  navigable 
tidal  river."  The  plaintiffs  under  their  Act  expended  considerable 
sums  of  money  in  clearing  and  deepening  that  part  of  the  river,  and 
providing  towing-paths,  planks  and  bridges  by  the  side  thereof,  "  for 
the  purpose  of  making  the  same  navigable  for  boats,  barges,  and 
other  vessels."  The  granite  and  *other  goods  were  conveyed  r»ooi 
from  Fremator  Quarry  to  Impham  Quay  bv  the  defenaant  '- 
oa  a  railway  of  his  own  construction,  and  tnence  carried  and  con* 
veyed  on  the  river. 

The  plaintiffs  have  not  made  and  maintained  many  of  the  things 
which  they  were  authorized  and  empowered  to  make  and  maintain 
under  the  Act  of  Parliament.    They  have  not  made  and  maintained 

Beet  2  obmU  "  that  U  shall  and  maj  be  lawful  to  and  for  the  taid  Company  of  Proprietor! 
to  laiie  and  eonirihate  amonget  tbemielTee  a  eompetent  ram  of  money  for  making  and  main* 
tiiniog  the  laid  navigation,  eanal,  and  collateral  eat»  and  all  the  feeders,  basons,  aqnedncta» 
vmys,  quays,  wharfii,  and  all  other  worlis  and  eonTonieaees  belonging  or  requisite  thereto,  not 
•xesfding  la  the  wliole  the  sum  of  81,000/.,"  to  be  diTided  into  shares  of  60/.  each ;  and  aU 
p«noas  wlio  rabscnbed  for  shares  **  towards  carrying  on  and  completing  the  said  naTigation, 
lad  ether  the  pnrpoees  of  the  said  subscription,  shall  be  entitled  to  and  receiTc,  after  the  said 
eaTifadon,  canal,  and  collateral  cut  shaH  be  completed,"  a  proportionable  part  of  the  proAli 
sad  advantages  arising  and  accruing  by  the  rates  and  other  sums  of  money  to  be  raised^ 
reeovered,  or  recelTcd  by  the  Company  of  Proprietors  under  the  Act 

Sect.  S3  enacts  "  that  it  shall  and  may  be  lawfhl  to  and  for  the  said  Company  of  Proprietori, 
lad  they  are  hereby  antborized  and  empowered  to  make  and  maintain  the  said  riTcr  Tamar 
BtTigable  for  boats,  barges,  and  other  ressels,  with  proper  ents  and  deviations  by  the  sidoi 
thereof,  from  a  certain  quay  called  Morwellham  Quay,  in  the  parish  of  Tavistock,  in  the  coun^ 
•f  Devon,  to  Boat  Pool,  near  Blanch  Down,  in  the  said  parish  and  county,  and  from  thence  to 
Bske  and  maintain  a  canal  navigable  for  boats,  barges,  and  other  vessels  from  the  said  Blanch 
Down  through  the  several  parishes,  townships,  hamlets,  or  places  of  Tavistock  aforesaid,  and 
sf  Lamerton,  Ac,  all  in  the  county  of  Devon,  to  or  near  to  a  certain  bridge  called  Tamerton  Bridge^ 
b  the  parish  of  North  Tamerton,  in  the  county  of  Cornwall,  and  to  make  and  maintain  n 
collateral  cat  or  canal  navigable  for  boats,  barges,  and  other  vessels  from  the  said  intended 
caail,  at  or  near  to  a  bridge  called  Powlson  Bridge,  in  the  said  parish  of  Listen,  in  the  countj 
of  Devon,  to  Riehgrove  Mill,  in  the  parish  of  St  Stephen,  near  the  borough  of  Launceston,  in 
the  couDty  of  Cornwall,  through  the  several  parishes,  townships,  hamlets,  or  places  of  St. 
Stephen,  8L  Thomas,  and  St  Mary  Magdalen,  in  the  county  of  Cornwall ;"  4o. 

Sect  54.  **  And  in  consideration  of  the  great  charge  and  expense  which  the  said  Company 
of  Proprietors  must  incur  and  suffer  in  making  and  maintaining  the  works  hereby  authorised 
to  be  mode  and  maintained,  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and  for 
the  taid  Company  of  Proprietors  from  time  to  time,  and  at  all  times  hereafter,  to  ask,  demand, 
Uk%  aad  reeover,  to  and  for  their  own  proper  use  and  behoof,  the  several  rates  hereinafter 
■eatiooed,  for  the  tonnage  and  wharfage  of  all  minerals,  merchandise  and  other  goods, 
■stten,  and  things  whatsoever,  which  shall  be  carried  or  conveyed  upon  the  said  navigation, 
suit,  tnd  collateral  cut,  or  any  of  them;  (that  is  to  say), 

**  For  all  coal,  culm,  and  freestone^  to  be  navigated  and  conveyed  upon  the  said  navigation, 
loaal,  or  collateral  eut»  the  sum  of  id,  per  ton  per  mile;  and  so  in  proportion  for  any  greater  or 
Iw  quantity  than  a  ton,  or  greater  or  less  distance  than  a  mile." 

The  rates  for  other  things  were  similarly  imposed;  and  an  action  of  debt  or  upon  the  caia 
til  given  for  the  recovery  of  them. 

Byieet  55,  the  Company  are  empowered  to  lease  ''the  rates  hereby  made  payable,  or  any 
psrter  parts  thereof^  upon  the  whole  or  any  part  or  parts  of  the  said  navigation,  canal,  and 
isUateral  cut" 

Beet.  59  enacts  (among  other  things)  that  all  persons  shall  have  flree  liberty  "to  navigato 
nd  pMs  upon  and  use  the  said  navigation,  canal,  and  collateral  cut,  with  any  boats  or  vessela^ 
VH*  payment  of  sneh  rates  as  shall  be  demanded  by  the  Company,  not  exceeding  the  snma 
4l«sin  msBtioMd,  Ao.  ^ 
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^be  river  navigable,  aB  tbey  were  autborized  and  empowered  to  do  by 
tbe  Act,  from  tbe  quay  called  Morwellham  *Qaaj,  referred  to  in  the 
Act,  to  Boat  Pool  referred  to  in  the  Act ;  but  tbey  have  made  the 
'same  navigable  from  Morwellham  Quay  to  and  above  New  Bridge 
Calstockj  to  a  point  about  a  quarter  of  a  mile  below  Old  Marquis, 
being  *'  to  or  near  to  a  certain  place  called  Boat  Pool,  near  Blanch 
Down,  in  the  said  parish  and  county,"  as  authorized  and  empowered 
by  the  Act.  The  plaintifib  from  thence  have  not  made  and  main- 
tained the  canal  navigable  for  boats,  barges,  and  other  vessels  from 
Blanch  Down,  referred  to  in  the  Act,  to  a  certain  bridge  called 
Tamerton  Bridge  referred  to  in  the  Act,  nor  have  they  made  or 
maintained  the  collateral  cut  or  canal  navigable  for  boats,  barges,  and 
other  vessels,  from  the  intended  canal,  at  or  near  to  a  bridge  called 
Powlson  Bridge,  referred  to  in  the  Act,  to  Bichgrove  Mill  r^erred  to 
in  the  Act.  The  population  of  all  wbidi  country  is  very  small  and 
scattered,  and  the  trade  of  the  district  is  also  very  small. 
.  The  canals,  if  made  as  authorized  by  the  Act,  would  have  been 
thirty  miles  long.  The  navigation  which  has  been  made  by  the 
Company  is  rather  more  than  three  miles  long. 
*2d21  ^^®  defendant,  if  he  had  chosen,  might  have  used  and  *may 
-'  now  conveniently  use  the  navigation  of  the  plaintiffs,  from  tbe 
part  of  the  river  above  New  Bridge  down  to  the  quay  called  Mor- 
wellham Quay,  and  he  has  been  requested  to  do  so  instead  of  con* 
«tructing  and  using  the  rail  or  tram  way  which  he  has  constructed  by 
the  side  of  the  navigation  for  about  the  length  of  two  miles  and  up' 
wards.  But  he  has  found  it  more  convenient  to  construct  and  use 
his  tramway,  because  larger  vessels  can  be  brought  up  to  Impham 
Quay  than  to  New  Bridge.  Before  the  tramway  was  completeii  the 
defendant  did  use  the  navigation  from  New  Bridge  to  Morwellham 
Quay,  and  paid  the  plaintiffs  dues  for  the  same;  but  since  the  comple- 
iion  of  that  tramway,  in  1861,  the  defendant  has  not  made  use  of  tbe 
navigation  of  the  plaintiffs,  except  below  Impham  Quay. 

The  making  and  maintaining  of  all  the  works  and  canals  which 
,the  plaintiffs  were  authorized  and  empowered  to  make  by  the  Act 
.would  have  been,  at  the  time  of  the  carriage  and  conveyance  of  the 
granite  on  the  river  and  now  is,  of  public  utility,  and  would  have 
Seen  and  would  be  useful  to  the  defendant. 

It  is  admitted  that  the  plaintiffs  are  entitled  to  recover  the  said  tolls 
.unless  the  non-completion  by  them  of  the  entire  undertaking  contera* 
plated  by  the  Act  of  Parliament  disentitles  them  to  take  those  tolls. 
•The  Court  to  be  at  liberty  to  draw  inferences  of  fact. 
'  The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs 
are  or  are  not  entitled  to  cecover  from  the  defendant  the  said  tolls 
and  dues. 

J.  Broum  {Pinder  with  him),  for  the  plaintiflfe.— Under  their  Act> 

'86  O.  8,  c.  67,  the  plaintiffs  are  entitled  to  take  tolls  on  or  for  so 

^much  of  the  navigation  as  has  been  completed  by  them,  although 

*2931  ^^^^^  Tp^rts  of  the  'works  and  canals  contemplated  by  that  Act 

-1  have  not  been  executed.    The  words  of  sect.  22  are  permissive^ 

land  no  time  is  limited  within  which  the  works  must  be  executed. 

:The  tolls  given  by  sect  64  being  per  ton  per  mile  are  co-extensive 

with  the  completed  parts  of  the  navigation,  and  divisible  from  tba 
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tolls  of  the  uaexecttted  part.  It  is  usaal  to  open  part  of  a  railwajr 
and  to  take  tolls  on  the  part  so  opened  before  the  whole  has  been 
completed.  [Cbomptok,  J. — Accoraing  to  jour  argument  persona- 
lising only  a  part  of  the  river  where  the  plaintifi^  had  not  executed 
any  works  would  be  liable  to  toll  because  they  had  used  the  navigap 
tioD.  Howey^,  the  words  of  sect.  54  are  in  your  favour :  and  so  is 
the  decision  of  the  Exchequer  Chamber  in  The  York  and  North 
Midland  Bail  way  Company  v.  The  Queen,  1  E.  &  B.  858  (£.  C.  L.  B. 
vol.  72).]     [He  was  then  stopped.] 

Prentice  {Hume  W%lUam»  with  him),  for  the  defendant. — Admitting 
that  the  Company  could  not  be  compelled  to  make  the  whole  system 
of  navigation,  the  right  to  take  tolls  was  granted  only  ''  in  considera- 
tion of  the  great  charge  and  expense  which  the  said  Company  of 
Proprietors  must  incur  and  suffer  in  making  and  maintaining  the 
works  hereby  authorized  to  be  made  and  maintained."    An  Act  of 
Parliament  taking  away  the  free  right  of  using  the  river  is  to  be. 
Goostrued  strictly ;  and  if  there  is  an  equitable  defence  which  could 
be  pleaded  to  the  action  the  defendant  is  entitled  to  judgment    Th» 
benefit  intended  for  the  public  was,  not  merely  making  the  river- 
Tamar  navigable,  but  making  a  canal  which  would  give  the  public  a 
navieation  of  thirty  miles ;  whereas  only  three  miles  have  been  ren« 
dered  *availableL    [He  cited  The  Stourbridge  Canal  Com-  r«o<u. 
pany  v.  Wheeley,  2  B.  &  Ad.  792,  796  (El,  C.  L.  B.  vol.  22).]  L  ^^ 
[CaoifPTON,  J. — ^In  that  case  the  words  giving  the  right  to  take  the 
toll  were  not  strong  enough  to  impose  it  in  a  part  of  the  canal  ia 
which  there  were  no  locks.    Blackburn,  J. — How  does  the  passag# 
in  the  judgment  referred  to  apply  where  there  is  a  mileage  rate  ? 
Cboupton,  J. — When  is  the  right  to  take  tolls  to  begin  ?]    Not  until 
all  the  works  are  finished.    In  Cohen  v.  Wilkinson,  12  Beav.  12S, 
138,  affirmed  1  Mac.  k  Gord.  481,  a  resolution  of  a  railway  Company 
to  make  a  small  part  only  of  a  line  authorized  by  their  Act  was  held 
to  be  illegal  as  against  the  landowners  on  the  line  and  the  shareholdert 
of  the  Company,  and  an  injunction  was  granted.     [Crompton,  J.-— 
In  that  case  there  was  an  equity  between  the  Company  and  the  share- 
holder who  praved  for  an  injunction;  but  the  authority  of  it  is 
shaken  by  the  decision  of  the  Exchequer  Chamber  in  The  York  and 
North  Midland  Bail  way  Company  v.  The  Queen,  1  E.  &  B.  858  (E.  C. 
L.  R.  vol.  72).    May  not  the  plaintiff  take  tolls  for  the  purpose  of 
completing  the  works  authorized  by  their  Act?    In  an  action  for 
port  dues,  it  is  no  defence  that  the  owners  of  the  port  have  not  per- 
formed their  duty  of  repairing  and  maintaining  the  harbour.(a) 
Sappose  the  navigation  were  out  of  order,  that  would  not  be  a  de- 
fence to  an  action  tor  toll.]     But  the  Court  of  Chancery  would  restrain 
the  Company  from  taking  tolls.    In  Salmon  v.  Bandall,  3  Myl.  &  Cr, 
439,  which  may  be  cited  for  the  plaintiffs,  there  was  a  continuing 
right  in  Commissioners  for  improving  the  town  of  Cambridge  to 
exercise  the  powers  vested  in  them  of  taking  *property  for  the  r*ooK 
purposes  of  the  Act.    Here  is  substantially  an  abandonment   '- 
of  great  part  of  the  navigation.    [Cbomptok,  J. — There  is  not  a  total 
abfuidoDment.    Are  the*  shareholders  to  lose  the  money  expended  09 
the  works  as  far  as  the  river  has  been  made  navigable  7] 

f  (•)8MTlMMajorofSMtw».WwraB»fti^S.nS(&C«IhX.T«L48). 
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Eannen  {Bidder  with  him),  in  support  of  the  demurrer. — ^Thc  sab- 
*S091  ^^'^^^  ^^  \iOl\x  pleas  is,  that,  because  the  contract  *had  been 
-'  broken  in  part  by  the  plaintifis — whether  in  not  deliveriDx 
coals  equal  to  sample,  or  in  detaining  the  defendant's  vessel  beyond 
the  time  permitted  by  the  contract,  the  defendant  is  justified  in  refusing 
to  carry  out  the  contract  for  the  remainder  of  the  period  to  which  it 
related;  but  such  a , plea  is  bad  both  on  principle  and  authority: 
Weaver  v.  Sessions,  6  Taunt.  154  (E.  C.  L.  R.  vol.  1),  Franklin  t. 
Miller,  4  A.  &  E.  599  (E.  0.  L.  R.  vol  81).  In  Withers  v.  Reynolds, 
2  B.  &  Ad.  882  (E.  G.  L.  R.  vol.  22),  where  there  was  a  refusal  by  the 
plaintiff  to  complete  the  contract,  Patteson,  J^,  said,  p.  885,  "If  the 
plaintiff  had  merely  failed  to  pay  for  any  particular  load,  that,  of 
Itself,  might  not  have  been  an  excuse  to  the  defendant  for  delivering 
no  more  straw :  but  the  plaintiff  here  expressly  refuses  to  pay  for  the 
loads  as  delivered ;  the  aefendant,  therefore,  is  not  liable  for  ceasing 
to  perform  his  part  of  the  contract."  [Wightkan,  J. — ^Tbe  plaintiff 
in  effect  said,  ''If  you  send  a  load  of  straw  I  will  not  pay  for  it.'' 
Gbomptok,  J. — ^If  the  purchaser  of  goods  refuses  to  pay  for  them,  or 
is  insolvent,  the  vendor  is  not  bound  to  deliver.  But  these  pleas 
allege  a  breach  of  the  contract  by  the  plaintiff  as  to  part  only.]  They 
do  not  show  that  the  plaintiffs  were  unable  or  unwilling  to  supply 
coals  according  to  the  contract  In  Hoare  v.  Rennie,  5  H.  &  N.  19,t 
the  plea  alleged  that  the  plaintiffit  failed  to  complete  a  shipment  of 
iron  for  the  month  of  June  according  to  the  contract,  and  were  never 
ready  and  willing  to  deliver  to  the  defendants  such  a  quantity  of  iron 
in  June  as  was  specified  in  the  contract ;  and  the  plea  was  held  good: 
there  the  refusal  of  the  plaintiff  to  supply  the  iron  would  have  post* 
poned  the  performance  of  the  contract  indefinitely.  [Cbomfton,  J.— 
*S001  ^^^^  ^^^^  belongs  to  the  class  in  which  the  breach  *alleged 
^  in  the  plea  is  an  entire  frustration  of  the  contract  Blackbubk, 
J.,  referred  to  Hochster  v.  De  La  Tour,  2  E.  &  B.  678  (£.  O.  L.  B. 
vol.  75).] 

Keane^  contrft. — ^Hoare  t^.  Rennie,  5  H.  &  N.  19,f  supports  the 
third  plea.  As  soon  as  the  defendant  discovered  that  the  plaintiffs 
had  knowingly  sent  an  inferior  coal  to  that  stipulated  for,  he  was 
justified  in  throwing  up  the  contract.  [Wightman,  J. — Suppose  the 
plaintiff  intended  in  future  to  send  such  coal  as  was  stipulated  for. 
IcLACKBURK,  J.^ — ^The  third  plea  does  not  aver  that  the  plaintifis 
persisted  in  sending  an  inferior  coal.]  The  contract  is  the  employ- 
ment of  a  vessel  during  a  limited  time,  and  for  getting  coal  of  a 
specified  quality ;  the  non-supply  of  that  coaJ,  and  the  unnecessary 
detention  of  the  vessel  by  the  plaintifib,  go  to  the  root  of  the  contract. 
[Cromptok,  J. — The  vice  of  both  pleas  is  the  same,  that  the  breach 
goes  only  to  part  of  the  consideration.  The  argument  for  the  defend- 
ant  must  go  this  length,  that  the  supply  of  one  chaldron  of  coal  of  an 
inferior  quality,  or  the  unnecessary  detention  of  the  defendant's 
vessel  for  one  hour,  would  entitle  him  to  put  an  end  to  the  ocMitnct. 
In  Hoare  v.  Rennie,  we  must  take  it  that  time  was  of  the  essence 
of  the  contract.  Blaokburk,  J. — The  reasoning  of  the  Judges  iu 
tbat  caiBe  does  not  apply  to  the  plea  pleaded  to  the  second  oouot 
As  Tq>orted,  it  looks  as  u  the  €oiirt  forgot  the  seoond  count    Cbox?- 
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TOir,  J — ^We  roust  eonsider  that  the  breaches  alleged  in  the  pleas  in 
that  case  went  to  the  root  of  the  matter.] 

Hannen  was  not  called  upon  to  reply. 

Pk&  Curiah.    (Wiohtmak,  Gbompton,  and  Blackburn,  J&) 

Judgment  for  the  defendant. 
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FUking  im  Udal  namoaUe  river, — JurUdiciitm  of  justices, — Claim  of  UUe.-'2Z  tk  24 

Vict.  c.  96,  e.  24. 

Upon  ta  loformatioa  nndor  tUt  24  k  25  Viet  &  M,  f.  t4»  AgaiBft  tke  defendant  for  attempt- 
ing u  take»  othcrwiae  than  bj  angling,  Sib  in  a  lirer  in  wbicb  tbe  proieentor  bad  a  prirata 
right  of  Sfbery,  tbe  prote«ntor  prored  tbe  pnrcbate  bj  bim  of  tbe  manor  of  8.,  witb  the  fltberjr 
appartenant  thereto,  and  gare  other  eridence  in  lapport  of  hlf  right :  tbe  defendant  prored 
that  the  rirer  was  a  tidal  narigable  rirer,  and  called  two  witneatei,  who  aaid  that  thej  bad 
fthed  in  it  for  fortj  years  witbont  intarraption.  Tbe  Justices  eonrieted  the  defendant.  Held 
t&at  a  bona  flde  claim  of  title  to  Ssb  in  that  place  was  made  by  tbe  defendant  before  the 
jiicticee,  and  that  there  was  no  reasonable  eridence  on  wbicb  they  could  find  that  it  was  not 
Blade  bon&  Sde,  and  tbe  conviction  was  qnasbed. 

A  coNTKmoK  of  the  defendant  by  two  justices  of  the  county  of 
SafTolk,  for  unlawfully  and  wilfully  attempting  to  take,  otherwise 
thnn  by  anglings  certain  fish,  the  property  of  John  Kerrick,  in  a  river 
called  The  Waveney,  in  which  he  had  a  private  right  of  fishery,  con- 
trary to  Stat.  24  k  2b  Yict.  c.  96,  s.  24,  having  been  brought  up  by 
certiorari,  Horace  Lloyd  obtained  a  rule  calling  upon  the  prosecutor 
to  show  cause  why  it  should  not  be  quashed,  on  the  ground  that  upon 
tbe  hearing  of  the  information  a  bon&  fide  claim  of  title  was  made  bv 
the  defendant,  and  a  bonfi  fide  dispute  arose  as  to  the  prosecutor'is 
exclusive  right  of  fishery  in  the  locus  in  quo,  which  ousted  tbe  jus- 
tices from  their  jurisdiction. 

The  affidavit  of  the  attorney  for  the  defendant  in  support  of  the 
rule  stated,  that  he  attended  for  him  before  the  justices,  and  that«  the 
information  of  Henry  Bullen  having  been  read  by  their  clerk  oharg^- 
ing  the  defendant  with  attempting  to  take  fish  otherwise  than  by 
angling  in  the  river  Waveney,  in  which  it  was  ^alleged  the  t^ioaq 
prosecutor  had  a  private  right  of  fishery,  tbe  defendant  pleaded  '- 
that  he  was  not  guilty  of  any  ofience,  and  claimed  a  right  to  fish  in 
that  river,  and  in  such  parts  thereof  as  he  had  fished  in  on  the  dav  in 
question.  That  Henry  Bullen,  who  had  been  recently  appointed  by 
tbe  prosecutor  as  a  water  baliff  or  under  keeper,  was  examined  as  a 
witness,  and  on  cross-eiutmination  stated  that  the  part  of  the.  river 
Waveney  wherein  the  defendant  was  fishing  was  subject  to  the  flowing 
and  ebbing  of  the  tide,  and  that  the  river  there  was  navigable  and 
used  as  a  public  highwav  by  any  j>er8ons  who  thought  fit ;  that  before 
he  entered  the  service  of  Mr.  Eerrick  be  had  for  ten  years  fished  with 
nets,  and  without  leave  or  license  from  him  or  any  other  pei^son,  in  or 
near  the  same  part  of  the  river  as  the  defendant  was  fishing  in:  that 
he  had  lately  oeea  appointed  by  the  prosecutor  to  prevent  persons 
filing  in  the  river,  ana  that  he  was  aware  persons  claimed  the  right 
of  fishing  in  that  portion  of  the  river  where  the  defendant  was  fishing. 
T\ux,  at  the  close  of  the  case  for  the  prosecutionj  he,  the  attorney  for 
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tbe  defence,  cited  Garter  v,  Marcot,  4  Burr.  2162»  and  contended  that 
in  navigable  rivers,  where  the  tide  ebbs  and  flows,  fishing  is  commoa 
and  public,  and  that,  if  any  person  claims  to  fish  the  river  exclusively, 
he  must  show  a  right,  that  no  private  or  exclusive  right  to  fish  in  the 
river  was  comprised  or  mentioned  in  the  deeds  or  documents  produced 
bj  the  prosecutor,  and  that  the  justices  ought  not  to  proceed  farther, 
as  the  oefendant  bonfi  fide  claimed  the  right  of  fishing  in  this  tidal 
river,  and  he  cited  Beg.  v.  Cridland,  7  E.  &  B.  853,  867  (E.  C.  L.  R. 
vol.  90).  That  he  called  two  witnesses  for  the  defendant,  one  of 
whom  deposed  that  he  had  fished  in  The  Waveney  with  nets  for 
*^0S1  *forty  years,  at  all  times  without  interruption,  and  had  never 
^  applied  to  any  one  for  a  license;  that  he  had  only  lately  seen 
a  handbill  about  fishing,  and  he  did  not  care  for  that ;  the  other, 
that  he  had  fished  with  nets  in  The  Waveney  without  interruption  or 
denial  for  forty  years  and  upwards,  at  all  hours,  and  had  never  asked 
any  one  leave. 

It  appeared  from  the  depositions  taken  on  the  hearing  of  the 
information  before  the  lustices,  which  were  certified  by  their  clerk, 
and  from  the  affidavit  of  the  prosecutor,  that,  in  support  of  bis  right 
of  fishing  in  the  river  Waveney,  the  prosecutor  deposed  that,  in  1823, 
the  manor  of  Stockton  with  the  Soke,  which  belonged  to  the  Crown, 
was  put  up  for  sale ;  and  the  particulars  of  the  manor  issued  by  the 
Commissioners  of  His  late  Majesty's  Woods,  Forests,  and  Land  Beve- 
nues  contained  a  general  description  of  the  manor,  with  the  following 
description  of  the  fishery  then  enjoyed  by  the  Grown  in  the  river 
Waveney,  namely,  "62.  6a,  the  rent  of  the  fishery;"  that  the  manor 
was  bought  by  Messrs.  Kingsbury  &  Margitson,  from  whom,  in  1824, 
it  was  purchased  by  him ;  that  he  put  in  evidence  the  conveyance  of 
the  manor  from  the  Commissioners  to  Messrs.  Kingsbury  &  Margitson, 
bearing  date  the  4th  November,  1823,  which  contained  the  grant  of 
"all  rivers,  streams,  waters,  watercourses,  hunting,  hawking,  fishing, 
fowling,"  "and  all  rights,  &c.,  to  the  said  manor  in  anywise  belonging 
or  appertaining;*'  and  the  conveyance  from  Messrs.  Kingsbury  & 
Margitson  to  him,  dated  the  81st  December,  1824,  which  contained 
the  like  grant ;  that  the  manor  of  Stockton  with  the  Soke  comprised 
lands  on  both  sides  of  The  Waveney ;  that  he  had  exercised  his  right 
of  fishing  oflen,  had  repeatedly  warned  people  from  netting  in  the 
*3041  '^^^^>  ^^^  issued  handbills  to  that  *efifect,  and,  some  years  ago, 
^  appointed  a  man  to  watch  the  river :  that  he  had  never  prose- 
cuted any  one  before ;  that  he  had  tried  to  get  evidence  in  oraer  to 
prosecute,  but  never  succeeded. 

The  affidavit  of  one  of  the  justices  stated  that  they  were  of  opinion 
that  the  prosecutor  was  possessed  of  the  exclusive  right  of  fishing  in 
the  locus  in  quo,  and  that  the  defendant  did  not  believe  that  he  had 
any  right  to  do  the  act  complained  of  in  the  information,  but  on  the 
contrary  that  he  was  conscious  at  the  time  that  he  was  doing  wrong 
in  fishing*  in  the  manner  complained  of  in  the  part  of  the  river  in 
question,  and  they  accordingly  convicted  him. 

The  affidavit  of  the  prosecutor  also  stated  that  by  an  Act  of  King 
'  Charles  II.,  intituled  '*  An  Act  for  making  navigable  the  rivers  com- 
monly called  Brandon  and  Waveney,"  certain  persons  therein  named 
Were  authorized  to  make  navigable  the  river  from  Becdes  to  Bungay ; 
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*'  aaving  to  the  King's  Majestj,  his  heirs  and  successors,  and  to  all. 
and  every  other  person  and  persons,  bodies  politic  and  corporate, 
their  heirs,  execiitors,  successors,  and  assigns,  all  sucH  right  of  piscary- 
and  other  right,  title,  and  interest  of,  in,  or  unto  the  said  river  or  such 
new  channel  or  channels  as  should  or  might  by  virtue  or  in  pursu- 
ance of  the  said  Act  be  cut,  made,  or  used  in  lieu  thereof,  for  the 
benefit  of  the  said  navigation,  as  he  or  they  or  any  of  them  had,  or  at 
any  time  thereafter  might  have,  in  case  the  said  Act  had  never  been 
had  or  made."  That  the  portion  of  the  river  Waveney  mentioned  in 
the  conviction  of  the  defendant  lies  between  the  towns  of  Beccles  and 
Bungay  and  is  part  of  the  manor  of  Stockton  with  the  Soke,  and  was 
made  navigable  by  virtue  and  in  pursuance  of  the  said  Act. 

^BulvxTj  for  the  prosecutor. — There  may  be  a  private  right   r«QAR 
of  fishery  in  a  navigable  river ;  therefore  the  jurisdiction  of  ^ 
the  justices  to  convict  under  stat.  24  &  25  Yict.  c.  96,  s.  24,  extends 
to  such  a  river.    The  question  whether  they  were  justified  in  con- 
victing in  the  present  case  depends  upon  the  evidence  before  them. 
[Crokftok,  J. — We  are  to  see  whether  there  was  evidence  before 
them  on  which  they  could  properly  find  that  there  was  not  a  boni 
fide  claim  of  right  by  the  defencfant.]     That  is  a  question  for  the 
justices,  who  have  the  means  of  judging  of  the  credibility  of  witnesses 
from  their  demeanour.    The  prosecutor  gave  evidence  in  support  of 
his  right,  and  of  the  steps  he  had  taken  to  maintain  it.     [Wightkan', 
J.— It  appeared  that  other  persons  had  asserted  their  right.]    In  2 
Selw.N.  P.,  Fishery,  12th  ed.,  by  Power,  p.  823,  it  is  said,  "Fresh  rivers, 
of  what  kind  soever,  of  common  right  belong  to  the  owners  of  the 
soil  adjacent;  so  that  the  owners  of  the  one  side  have,  of  common 
right,  the  propriety  of  the  soil,  and  consequently  the  right  of  fishing, 
usque /Uum  aquw,  and  the  owners  of  the  other  side  the  tight  of  soil  or 
owDership,  and  fishing  unto  the  filum  aquse  on  their  side.",    [Crohp- 
TOK,  J. — If  the  defendant  had  said  that  the  prosecutor  could  not  have 
an  exclusive  right  of  fishery  in  a  tidal  river,  it  would  have  been 
absurd.]     The  Waveney  was  made  navigable  by  the  Act  of  Charles 
II.,  on  which  the  prosecutor  relies,  in  which  there  is  a  saving  of  the 
rights  of  the  Grown.     iBarace  Lloyd,  contr^ — That  is  a  mere  saving 
clause,  and  does  not  reserve  any  right    Wightman,  J. — Carter  v. 
Murcot,  4  Burr.  2162,  shows  that,  primfi  facie,  this  is  a  good  claim  by 
the  defendant,  which  might  be  supported  by  evidence.    Lord  Mans- 
field, there,  p.  2164,  ^speaking  of  the  right  of  fishery  in  rivers,   ri^oQa 
8aid,  "  In  navigable  rivers,  the  proprietors  of  the  land  on  each  ^ 
side  have  it  not ;  the  fishery  is  common :  it  is,  prim&  facie,  in  the  king, 
and  is  public."     Cbokpton,  J. — That  was  the  contention  of  the  attor- 
ney for  the  defendant  before  the  justices;   and,  further,  he  ofifered 
evidence  in  disproof  of  the  prosecutor's  title.    I  do  not  see  how  they 
could  convict  without  deciding  on  title.    The  rule  which  ousts  the. 
justices  of  jurisdiction  when  title  is  in  question,  is  especially  import- 
ant where  the  conviction  might  perhaps  be  some  evidence  on  a  ques- 
tion of  pablic  right  in  another  proceeaing.]     Then  there  cannot  be  a 
conviction,  under  stat.  24  k  25  Vict.  c.  96,  s.  24,  for  an  invasion  of  the 
prosecutor's  right  of  fishery.     [Blackburn,  J. — ^Not  until  his  right 
w  been  established  by  action.    Wightmak,  J. — ^The  claim  of  the 
prosecutor  being  against  common  right*    Cbompton,  J.- And  I  do 
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Bot  say  that  the  result  of  one  action  would  decide  the  right ;  if  the 
title  remains  doabtful,  the  justices  are  not  to  decide  it]  The  mere 
belief  of  a  defendant  that  he  has  a  right  is  not  safficient:  Leatt  v. 
Vine,  30  L.  J.  M.  G.  207.  [Wi6HTMAK,  J.— In  that  case  the  appellant 
showed  no  foundation  for  his  claim.  Cbompton,  J. — If  all  is  so  clear 
that  there  is  nothing  to  trj,  then  title  is  not  in  question ;  but  if  it  is, 
the  justices  are  to  hold  their  hands.] 

Horace  Lloyd,  for  the  defendant,  was  not  called  upon. 

WlQHTKAK,  J. — The  question  is,  whether  the  justices  had  juris* 
diction  to  determine  the  question  between  the  prosecutor  and  the 
defendant,  notwithstanding  the  defendant  set  up  a  claim  of  title,  partlj 
*3071  ^o^^^^^°8[  ^^^  ^exclusive  right  claimed  by  the  prosecutor,  and 
-■  partly  setting  up  his  own  right  In  cases  of  this  kind,  the 
summary  jurisdiction  of  justices  is  ousted  by  a  boii&  fide  claim  of 
title,  as  was  said  by  the  Lord  Chief  Justice  in  Gornwell,  appt,  San- 
ders, respt,  8  B.  &  S.  206, 212  (E.  C.  L.  B.  vol.  113),  "  When  the  party 
eharged  asserts  title  in  himself,  though  the  title  be  only  colourable, 
yet  S  the  assertion  be  made  bon&  fide  the  jurisdiction  of  the  justices 
»lls  to  the  ground.  There  must,  however,  be  some  colour  or  show 
of  reason  for  the  claim."  In  that  case  it  appeared  that  there  was  no 
reasonable  ground  for  the  assertion  of  title  by  the  party  charged, — 
his  claim  of  a  prescriptiye  right  in  gross  to  snoot  over  another  per* 
son's  land  not  being  sustainable  at  common  law.  But  in  the  present 
ease  the  claim  of  the  prosecutor  was  primft  facie  against  common 
right,  and  it  was  necessary  that  he  should  produce  evidence  in  sop* 
port  of  such  a  claim.  The  defendant  set  up  a  claim  in  derogation 
of  the  prosecutor's  exclusive  right,  and  gave  evidence  of  the  user, 
by  himself  and  others,  of  a  right  of  fishing,  for  forty  years  by  the 
latter,  which  being  in  a  tidal  navigable  river  is  primfi  facie  a  public 
right.  The  justices  decided  that  there  was  no  bonfi  fide  claim  of  title 
by  the  defendant :  but  I  think  it  is  impossible  to  say  that  there  was 
none, — on  the  contrary,  the  proeecutor^s  right  was  disputed  as  far  as 
it  was  possible  to  do  so.  If  the  justices  were  warranted  in  going  on 
merely  because  they  believed  that  the  defendant  was  conscious  that 
he  was  doing  wrong,  I  do  not  see  what  daim  might  not  be  overruled 
by  them. 

Gbomfton,  J. — I  am  of  the  same  opinion.  Mr.  Bulwer  does  not 
*S081  ^^^^^^^  ^^®  general  proposition  *in  Paley's  Law  and  Practice 
^  of  Summary  Convictions,  8d  ed.,  p.  28,  on  which  I  relied  in 
Reg.  V.  Cridland,  7  E.  &  B.  868,  871  (E.  C.  L.  B.  vol.  90):  "  Where 
property  or  title  is  in  question,  the  jurisdiction  of  justices  of  the 
peace  to  hear  and  determine  in  a  summary  manner  is  ousted,  and  their 
hands  tied  from  interfering,  though  the  facts  be  such  as  they  have 
otherwise  authority  to  take  cognisance  of.'*  And  that  is  not  founded 
on  express  legislative  enactment,  but  is  implied  in  all  Acts  of  Parlia- 
ment giving  summary  jurisdiction  to  justices.  I  agree  that  there  are 
many  cases  in  which  the  justices  may  properly  decide  upon  the  evi- 
dence before  them  that  a  claim  of  tiUe  is  not  bonfi  fide  set  up ;  but 
in  all  cases  it  is  for  this  Court  to  say  whether  they  were  justified  in 
their  decision.  I  acted  upon  that  view  in  Bc^.  v.  Blackburn,  82  L.  J. 
M.  C.  41,  where  it  was  objected  that  a  ehuroh-rate  was  illegal,  on  the 
ground  that  it  was  not  laid  upon  the  whole  parish,  as  one  dis^et  was 
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excladed ;  eyidence  was  tben  given  thai  that  distriot  had  been  legally 
separated  by  an  order  in  eoaneil  under  one  of  the  Church  Building 
Acts;  but,  the  defendant  still  objecting  to  the  validity  of  the  rate,  I 
thought  the  objection  idle,  and  that  the  justices  were  right  in  holding 
that  it  was  not  made  bonfi  fide.  On  the  other  hand,  in  Beg.  v.  Grid* 
land,  7  £.  &  B.  85S,  where  litigation  as  to  the  title  to  land  was  pend- 
ing between  two  proprietors,  we  inclined  to  think  that  a  bon$  fide 
claim  of  title  was  set  up  by  the  parties  charged  with  a  trespass  in 
parsuit  of  game  who  claimed  a  right  to  shoot  under  one  of  them. 
Here  the  justices  in  the  first  instance  had  to  be  satisfied  that  a  primft 
facie  right  of  private  fishery  was  established  by  the  prosecutor ;  but 
as  soon  as  the  defendant  set  up  that  he  had  a  right  of  fishing,  they 
bad  to  determine  *tbe  question  of  bona  fides.  Primfi  facie,  as  r^onp 
my  brother  Wightman  says,  the  public  have  a  right  of  fishing  •■ 
in  a  tidal  navigable  river,  and  a  person  claiming  a  private  right  of 
fishery  there  would  be  put  to  show  his  right ;  the  prosecutor  gave 
proof  of  enjoyment  under  a  paper  title ;  but  the  defendant  asserted 
that  he  could  prove  a  case  to  the  contrary,  and  supported  his  asser- 
tion by  some  evidence.  That  showed  that  there  was  a  question  of 
title  to  be  tried ;  and  the  justice8>  in  convicting  the  defendant,  took 
upon  themselves  to  try  it,  which  the  Legislature  intended  that  they 
should  not  do.  I  think  that  there  was  no  reasonable  evidence  on 
which  the  justices  could  say  that  there  was  not  a  bonfi  fide  claim  or 
dispute;  on  the  contrary,  the  circumstances  stated  in  the  affidavits 
show  that  there  was  such  a  claim. 

Blackburn,  J. — ^The  general  rule  of  law  applicable  to  justices 
exercising  summary  jurisdiction  is,  that  they  are  not  to  convict  where 
a  real  question  as  to  the  right  to  property  is  raised  between  the  par 
ties:  then  their  jurisdiction  ceases,  and  the  question  of  right  must  be 
settled  by  a  higher  tribunal ;  for  the  justices,  by  convicting,  would  be 
settling  a  question  of  property,  conclusively  and  without  remedy, 
if  their  decision  happened  to  be  wrong.  In  Keg.  t\  Cridland,  7  £.  & 
B.  858  (E.  C.  L.  R.  vol.  90),  Patience  Swinfen  prosecuted  five  persons 
for  trespassing  in  pursuit  of  game  on  the  Swinfen  estates;  at  the 
hearing,  a  bonfi  fide  claim  of  title  was  set  up  on  behalf  of  the  defend* 
ant3,  but  no  evidence  was  ofiered  of  the  actual  existence  of  any  title 
in  the  person  under  whom  the  defendants  claimed;  and  this  Court 
intimated  a  strong  opinion  that,  under  the  circumstances,  the 
^justices  had  no  jurisdiction  to  convict.  Here  the  defendant  r^roi/i 
was  fishing  in  a  navigable  river,  and  in  a  part  of  it  where  the  '> 
tide  flowed  and  refiowed,  where  consequently  there  was,  prim&  facie, 
a  common  right  of  fishing  for  the  puolia  Mr.  Bnliper  argued  that 
the  Waveney  was  not  a  navigable  river  in  old  times,  having  been 
made  so  by  Act  of  Parliament ;  but  whether  it  was  or  not  makes  no 
difference,  so  fiir  as  regards  the  presumption  against  the  prosecutor's 
claim  of  an  exclusive  right.  He  showed  a  fair  paper  title,  from 
which  it  appeared  that  he  intended  to  buy  such  a  right,  but  he  failed 
to  show  an  exclusive  possession  of  the  fishery.  For  the  defendant 
an  objection  was  taken  that  the  proseoutor  had  no  exclusive  right, 
and  that  the  presumption  was  against  it,  and  witnesses  were  produced 
who  swore  that  they  had  flsbM  in  that  part  of  the  river  for  forty 
years  without  interruption.    It  would  be  a  very  strong  thing  to  say 
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tbat  the  defendant  could  not  honestly  think  that  he  had  a  right  which, 
primfi  facie,  the  law  gave  him.  Mr.  Bulwer  argued  that  stat.  24  k 
25  Yict.  c.  96,  s.  24,  will  be  a  dead  letter  if  the  justices  cannot  con- 
vict under  these  circumstances.  But  if  the  prosecutor  wishes  to 
establish  his  right,  he  must  bring  actions  against  those  who  dij^pote 
it,  and  his  title  will  become  stronger  after  every  action  in  which  he 
succeeds ;  and  if  he  uniformly  succeeds  in  obtaining  verdicts,  a  party 
charged  before  justices  will  not  be  able  to  show  that  he  has  a  bona 
fide  claim.  The  question  for  us  is,  whether  there  was  reasonable 
evidence  on  which  the  justices  could  find  that  a  elaim  of  title  was 
not  bonfi  fide  set  up  by  the  defendant.  I  am  of  opinion  there  was 
not ;  and  the  conviction  therefore  must  be  quashed. 

Conviction  quashed. 


^oi  n     *The  QUEEN  v.  The  Inhabitants  of  LLANGENNY. 
^^^J  June  26. 

Quarter  Sessioni. — AmendmaU, — 11  ^  12  Vid,  e.  31,  mm.  A  del. 

1.  Tbii  Court  has  no  Jniif diction  to  reriow  an  MDondmont  of  gronndi  of  TBaMral  made  Vj 
the  Quarter  Seitiona  nnder  11  k  12  Viet  e.  81,  as.  4  A  7. 

2.  The  power  of  amendment  conferred  on  the  Qaarter  Sefiiona  by  that  itatnteit  not  eonfioed 
to  making  perfect  gronndi  of  removal  previoaily  imperfect,  but  extendi  to  the  introduction  of 
new  grouodi  of  remoral. 

• 

At  the  Quarter  Sessions  holden  at  Swansea,  in  October,  1862,  an 
order  made  by  two  justices  of  the  county  of  Glamorgan,  for  the 
removal  of  a  pauper  and  his  family  from  the  borough  of  Merthyr 
Tydvil  to  the  parish  of  Llangenny,  was  confirmed  on  appeal,  subject 
to  the  opinion  of  this  Court  on  a  case  reserved.  The  grounds  of 
appeal  alleged  a  settlement  by  apprenticeship  in  the  appellant  parish, 
ana  that  the  pauper  had  been  relieved  by  that  parisn  while  ne  was 
residing  out  of  it :  and  traversed  the  several  allegations  in  the  grounds 
of  removal  and  in  the  order.  At  the  trial  the  respondents  proposed 
to  give  in  evidence  a  tormer  order  of  removal,  made  on  the  applica- 
tion of  the  respondent  parish  upon  the  appellant  parish,  for  the  remo- 
val of  the  same  pauper  and  his  family ;  against  which  there  had  been 
no  appeal.  The  admissibility  in  evidence  of  this  order  was  objected 
to  by  the  appellants,  and  the  Sessions  held  it  inadmissible ;  where- 
upon the  respondents  applied  for  leave  to  add  a  ground  of  removal, 
setting  forth  the  former  order.  This  was  objected  to  by  the  appel- 
lants, who  contended  that  it  was  beyond  the  jurisdiction  of  the  Ses- 
•  sions  to  add  entirely  new  matter.  The  Sessions,  however,  allowed 
*3121  ^"^^  "^^  *ground  of  removal  to  be  added  in  the  following 
-I  terms:  "That* on  the  25th  August,  1869,  an  order  was  made, 
under  the  hand  and  seal  of  John  Coke  Fowler,  Esq.,  a  stipendiary 
magistrate  for  the  said  borough  of  Merthyr  Tydvil,  acting  at  the 
Merthyr  Tydvil  Police  Court,  and  having  by  law  the  power  to  do 
alone  acts  which  may  be  done  by  two  justices  of  the  peace,  for  the 
removal  of  the  said  pauper  and  his  family  from  our  parish  to  yours, 
and  a  copy  of  such  order  was  duly  posted  to  you ;  and  such  order 
was  never  appealed  against,  and  is  atill  valid."    That  order  was  then 
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admitted  in  evidence,  and  the  Sessions  confirmed  the  order  of  removal, 
reserving  the  question  for  tbe  consideration  of  this  Court,  whether 
they  had  jurisdiction  to  add  an  entirely  new  ground  of  removal.  If 
this  Court  should  be  of  opinion  that  they  had  not,  the  order  of  the 
Sessions  was  to  be  quashed ;  otherwise,  to  be  (Confirmed. 

Poland,  in  support  of  the  order  of  Sessions. — ^The  Quarter  Sessions 
had  power  to  make  this  amendment. 

Stat.  11  k  12  Vict.  c.  81,  enacts  as  follows.    Sect.  4,  "Whereas,  a 
statement  of  the  grounds  of  removal  or  of  appeal  is  required  to  be 
commanicated  for  the  purpose  of  enabling  the  party  receiving  it  to 
inquire  into  the  subject  of  such  statement,  and,  if  need  be,  to  prepare 
for  trial ;  be  it  therefore  enacted,  that  upon  the  hearing  of  any  appeal 
against  an  order  of  removal  no  objection  whatever  on  account  of  any 
defect  in  the  form  of  setting  forth  any  ground  of  removal  or  of  appeal 
in  any  such  statement  shall  be  allowed,  and  no  objection  to  the  recep- 
tion of  legal  evidence  offered  in  support  of  a  ground  of  removal  or 
appeal  alleged  to  be  set  forth  in  any  such  statement  shall  prevail, 
unless  *the  Court  shall  be  of  opinion  that  such  alleged  ground  r^o-to 
is  80  imperfectly  or  incorrectly  set  forth  as  to  be  insufficient  to   ^ 
enable  the  party  receiving  tne  same  to  inquire  into  the  subject  of 
such  statement,  and  to  prepare  for  trial :  provided  always,  that  in  all 
cases  where  the  Court  shall  be  of  opinion  that  any  such  objection  to 
such  statement  or  to  the  reception  of  evidence  ought  to  prevail,  it 
shall  be  lawful  for  such  Court,  if  it  shall  so  think  fit,  to  cause  any 
such  statement  of  grounds  of  removal  or  appeal  to  be  forthwitii 
amended  by  some  officer  of  the  Court  or  otherwise,  on  such  terms  as 
to  payment  of  costs  to  the  other  party,  or  postponing  the  trial  to 
another  day  in  the  same  Sessions  or  to  the  next  subsequent  Sessions, 
or  both  payment  of  costs  and  postponement  as  to  such  Court  shall 
appear  just  and  reasonable.'*    By  sect  7,  '^  The  decision  of  the  Court 
npon  the  hearing  of  any  appeal  against  any  order  of  removal  as  well 
upon  the  sufficiency  and  effect  of  the  statement  of  the  grounds  of 
removal  and  of  appeal,  and  of  the  notice  of  chargeability,  and  of  the 
copy  or  counterpart  of  the  order  of  removal  sent  to  the  appellant 
parish,  as  upon  the  amending  or  refusing  to  amend  the  order  of 
removal  as  aforesaid  or  the  statement  of  grounds  of  removal  or  ap- 
peal, shall  be  final,  and  shall  not  be  liable  to  be  reviewed  in  any  Court 
by  means  of  a  writ  of  certiorari  or  mandamus  or  otherwise."    [Cbomf- 
TON,  J.^In  Reg.  r.  The  Inhabitants  of  Buyton  of  the  Eleven  Towns, 
1  B.  &  S.  534  (E.  C.  L.  B.  vol.  101),  in  which  the  members  of  this 
Court  differed  in  opinion  on  another  point,  all  agreed  that  it  has  no 
^  jurisdiction  to  review  an  amendment  made  by  the  Quarter  Sessions 
under  this  Act.]    [He  was  then  stopped.] 

*C  E.  Coleridge,  eontr^ — What  was  done  by  the  Sessions  r^oi  j 
bere  was  not  an  amendment  at  all,  bat  the  introduction  of  an   '- 
entirely  new  ground  of  removal :  it  is  like  adding  to  a  declaration  a 
count  founded  on  entirely  new  matter.    Sect.  4  of  this  statute  must 
he  read  in  connection  with  sect.  7 ;  and  the  object  of  the  whole  was  ^ 
to  confer  on  the  Sessions  the  power  of  making  perfect  grounds  of  * 
removal  previously  imperfect.    [Wightman,  J. — No.    That  would 
l>e  a  very  narrow  construction.    Crompton,  J. — The  thing  that  most 
oommonly  happens  is  that  parties  omit  something  of  substance.]   The 
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appellants  oame  to  the  Sessions  prepared  to  try  a  certain  question,  and 
it  is  a  hardship  on  them  to  allow  a  totally  different  one  to  be  raised 
[Crompton,  J. — That  would  be  a  good  reason  for  asking  for  an  ad- 
journment] Sect.  8  enacts  that  orders  of  remoyal  may  be  abandoned, 
whether  notice  of  appeal  has  been  given  or  not,  on  payment  of  all 
costs  incurred  by  reason  of  such  orders ;  but  no  respondent  woald 
ever  abandon  any  order  of  removal  if  he  would  be  allowed  to  intro- 
duce a  fresh  one  at  the  Sessions.  The  decision  in  Beg.  v.  The  Inhabit- 
ants of  Buyton  of  the  Eleven  Towns,  1  B.  &  S.  534  (E.  C.  L.  B.  vol.  101), 
was  on  another  point.  [  Wiohtman,  J.— -The  reasons  of  the  judgment 
in  that  case  go  fully  the  length  of  showing  that  this  is  a  matter  for 
the  discretion  of  the  Quarter  S^sions.  Blackburn,  J. — Indepen- 
dently of  that  case  the  words  of  the  statute  lead  to  the  same  concla- 
sion.j 
Per  Curiak.    (WiamifAN,  Gromftok,  and  Blackburn,  Js.) 

Order  of  Sessions  confirmed. 


♦3151  *HOBBOOKS  v.  THE  METBOPOLITAN  Bailway  Company, 
J  July  4. 

Land*  CiauH$  Consolidaiion  Act,  1845,  8  <&  9  net.  c.  18,  t.  ^.—JurUdieUon  of 
jury, — Lands^  dsc^  if^'urioudy  affteUd, — Compen$aiion, 

I.  A  Jary  rammoned  under  Th«  Laadi  CUaies  Consolidation  Aet,  1845,  8  A  9  Viet  e.  18,  t. 
68,  to  Msesi  the  compensation  dae  to  a  claimant  for  lands,  Ae.»  l^jurionilj  aflbeted  bj  tlit 
worlcs  of  a  public  Company,  hare  no  Jurisdiction  to  determine  wbedier  fbe  lands  have  besa 
iojariouslj  affected;  tiieir  Jurisdiction  is  limited  to  assessing  the  amount  of  eompensatlon. 

.2.  The  leaseholder  of  a  house,  with  a  forecourt  abutting  on  a  road,  eonstructed  a  building  on 
the  forecourt,  subsequently  to  which  a  railway  Company  made  a  trench  in  the  road  for  the 
purpose  of  constructing  their  railway,  in  consequence  of  which  the  building  was  deprived  of  its 
lateral  support  from  the  adjacent  land.  A  claim  baring  been  made  for  compensation,  a  Juiy 
was  summoned  under  The  Lands  Clsuses  Consolidatioo  Act,  1846^  8  A  9  Vict  e,  16,  s.  6S,  who 
found  that  the  sinking  of  the  ground  had  been  caused  by  the  erection  of  the  new  building 
upon  it,  and  that  the  lands  of  the  claimant  had  not  been  injuriously  affected  by  the  works  cf 
the  Company.    Held,  that  the  Jury  had  exceeded  tlieir  Jurisdiction. 

Francis,  in  Hilary  Term,  1862,  obtained  a  mle  nisi  for  a  certiorari 
to  the  clerk  of  the  peace  for  the  county  of  Middlesex,  to  remove  into 
this  Court,  with  a  view  to  quashing  them,  an  inquisition,  taken  before 
the  sheriff  of  Middlesex,  on  the  8th  January,  1862,  under  The  Lands 
Glauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  s.  68,  touching  a 
claim  to  compensation  made  by  Joseph  Hor rocks  against  The  Metro- 
politan Railway  Company  in  respect  of  his  houses,  lands,  and  premi- 
ses having  been  injuriously  affected  by  the  execution  of  the  works  of 
the  Company ;  together  with  the  verdict  and  judgment  thereon. 

The  claimant  Horrocks  was  possessed  of  a  house.  No.  66,  Enstonj 
Road,  in  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  under 
a  lease  commencing  25th  March,  1859,  in  front  of  which  was  an  open 
no-f  gi  forecourt  abutting  *on  the  road.  In  a  later  part  of  that  year 
-■  he  constructed  a  new  building  in  the  forecourt  on  an  excava- 
tion dug  for  the  purpose.  In  1861,  the  Metropolitan  Railway  Com- 
pany proceeded  to  execute  their  works,  and  for  this  purpose  cut  a 
deep  trench  along  the  Euston  Road,  down  to  the  level  of  their  intended 
mil  way ;  having  ooiistructed  which,  they  covered  up  the  trench.    In 
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Gonsequence  of  tUs  the  foondation  of  the  new  building  erected  by  the 
claimant  sank,  and  was  considerably  injured  by  being  deprived  of  the 
lateral  support  which  it  had  previously  received  from  the  adjacent 
land. 

Under  these  circumstances^  Horrocks  preferred  a  claim  for  compen- 
sation  under  The  Lands  Glauses  Consolidation  Act,  1845,  8  &  9  Vict. 
c.  18,  s.  68,  first,  for  the  injury  to  the  building  by  its  being  deprived 
of  its  natural  support ;  secondly,  for  the  obstruction  of  access  to  his 
premises  by  closing  up  the  carriageway  in  front  of  them  ;  thirdly,  for 
interference  with  the  water  pipes  of  his  premises,  whereby  water 
broke  into  his  cellar. 

On  the  10th  December,  1861,  a  warrant  to  the  sheriff  of  Middlesex 
to  hold  an  inquisition  for  the  purpose  of  assessing  compensation  was 
issued  by  the  Company  under  the  above  section.  This  inquisition 
was  taken  on  the  8th  January,  1862,  before  the  sheriif,  with  a  legal 
Assessor,  who,  on  the  first  head  of  claim,  addressed  the  jury  thus;. 
*'The  question  I  shall  submit  to  you  is,  whether  yon  believe  that  the 
8(h1  has  given  way  in  consequence  of  the  additional  weight  that  has 
been  imposed  upon  it  by  the  building  that  has  been  erected  within 
the  last  twenty  years.  If  yon  believe  that  if  there  had  been  no  build^ 
ing  there  at  all  the  soil  would  have  gone  down  in  this  manner  you 
will  find  for  the  claimant.  But  if  you  believe  that  the  soil  would  not 
have  gone  down  ^without  the  modern  building  upon  it,  and  if  r*Qi  7 
you  are  of  opinion  that  the  building  itself  produced  the  settle-  '- 
ment,  then  be  has  no  right  to  recover  for  this  injury."  In  answer  to 
this  question  the  jury  said,  *'  We  are  of  opinion  that  if  there  had 
been  no  building  by  the  claimant  the  ground  would  not  have  sunk ; 
we  say  tho  sinking  has  been  caused  by  the  erection  of  the  new  build- 
ing on  the  ground."  The  Assessor  then  said  that  damage  meant  legal 
damage,  and  there  could  be  no  question  of  such  after  the  above  find- 
ing of  the  jury ;  that  "  injuriously  afiected"  in  The  Lands  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  18,  s.  68,  means  *'  injuriously  affected 
80  as  to  give  a  legal  right  of  action."  The  jury  then  found  that  the 
lauds  of  the  claimant  had  not  been  injuriously  afiected  by  the  works 
of  the  Company :  whereupon  the  rest  of  the  case  was  withdrawn  from 
their  consideration. 

The  present  rule  was  granted  on  the  ground  that  the  duty  of  the 
jury  under  the  statute  was  limited  to  assessing  the  amount  of  compen- 
mtion  due  to  the  claimant,  and  consequently  that  they  had  exceeded 
their  jurisdiction  in  determining  that  his  lands  had  not  been  injuri- 
ously affected  by  the  works  of  the  Company.  It  was  argued  in 
Michaelmas  Term,  1862,  on  the  20th  November,  before  Cockburn,  G. 
J.,  Wightman  and  Mellor,  Js. 

Horace  Lloyd  showed  cause. — ^Here  was  no  excess  of  jurisdiction  on 
the  part  of  the  jury. 

The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Yict.  c.  18,  s.  68, 
enacts,  "If  any  party  shall  be  entitled  to  any  compensation  in  respect 
of  any  lands,  or  of  any  interest,  which  shall  have  been  taken  for  or 
injuriously  affected  by  the  execution  of  the  works,  and  for  which  the 
*promoters  of  the  undertaking  shall  not  have  made  satisfaction  r^oia 
nnder  the  provisions  of  this  or  the  special  Act,  or  any  Act  *- 
iBcorporated  therewith,  and  if  the  compensation  claimed  in  such  oaio 
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Bball  exceed  the  sum  of  60Z.,  such  party  may  haye  the  same  settled 
either  by  arbitration  or  by  the  verdict  of  a  jary,  as  he  shall  think  fit, 
and  if  such  party  desire  to  have  the  same  settled  by  arbitration,  it 
shall  be  lawful  for  him  to  ^ive  notice  in  writing  to  the  promoters  of 
the  undertaking  of  such  his  desire,  stating  in  such  notice  the  nature 
of  the  interest  in  such  lands  in  respect  of  which  he  claims  compensa- 
tion, and  the  amount  of  the  compensation  so  claimed  therein ;  and 
nnless  the  promoters  of  the  undertaking  be  willing  to  pay  the  amount 
of  compensation  so  claimed,  and  shall  enter  into  a  written  agreement 
for  that  purpose  within  twenty-one  days  after  the  receipt  of  any  such 
notice  from  any  party  so  entitled,  the  same  shall  be  settled  by  arbi- 
tration in  the  manner  herein  provided ;  or  if  the  party  so  entitled  as 
aforesaid  desire  to  have  such  question  of  compensation  settled  by  jury, 
it  shall  be  lawful  for  him  to  give  notice  in  writing  of  such  his  desire 
to  the  promoters  of  the  undertaking,  stating  such  particulars  as  afore- 
said, and  unless  the  promoters  of  the  undertaking  be  willing  to  pay 
the  amount  of  compensation  so  claimed,  and  enter  into  a  written 
agreement  for  that  purpose,  they  shall,  within  twenty-one  days  after 
the  receipt  of  such  notice,  issue  their  warrant  to  the  sheriff  to  summon 
a  jury  for  settling  the  same  in  the  manner  herein  provided,  and  in 
default  thereof  they  shall  be  liable  to  pay  to  the  party  so  entitled  as 
aforesaid  the  amount  of  compensation  so  claimed,  and  the  same  may 
be  recovered  by  him,  with  costs,  by  action  in  any  of  the  superior 
Courts." 
♦8191       *Sect.  49.  "  Where  such  inquiry  shall  relate  to  the  value  of 

•'  lands  to  be  purchased,  and  also  to  compensation  claimed  for 
injury  done  or  to  be  done  to  the  lands  held  therewith,  the  jury  shall 
deliver  their  verdict  separately  for  the  sum  of  money  to  be  paid  for 
the  purchase  of  the  lands  required  for  the  works,  or  of  any  interest  therein 
belonging  to  the  party  with  whom  the  question  of  disputed  compen- 
sation shall  have  arisen,  or  which,  under  the  provisions  herein  con- 
tained, he  is  enabled  to  sell  or  convey,  and  for  the  sum  of  money  to 
be  paid  by  way  of  compensation  for  the  damage,  if  any,  to  be  sus- 
tained by  the  owner  of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner,  or  otherwise  injuri- 
ously affecting  such  lands  by  the  exercise  of  the  powers  of  this  or 
the  special  Act,  or  any  Act  incorporated  therewith." 

The  question  for  a  jury  under  these  sections  is  the  amount  of  com- 
pensation due  to  the  claimant,  not  merely  the  amount  of  damage  sus- 
tained. The  notice  given  by  the  Company  to  the  claimant  requires 
him  to  specify  the  particulars  of  the  lanas  required,  sect.  18, — not  the 
nature  of  the  injury  to  them,  which  must  be  determined  at  the  trial 
The  jury  may  lawfully  find  that  no  compensation  is  due;  Beg.  r.  The 
Lancaster  and  Preston  Junction  Railway  Company,  6  Q.  B.  759  (£  • 
C.  L.  B.  vol.  61).  [He  referred  to  sects.  21,  28,  59-62,  65.]  If  a«y 
of  the  damage  claimed  is  proved,  although  the  jury  may  have  assessed 
more  on  a  different  assumption,  the  whole  may  be  recovered.  In 
Mortimer  v.  The  South  Wales  Bailway  Company,  1  E.  &  E.  875  (£. 
C.  L.  R.  vol.  102),  where  a  party  claimed  compensation  for  the  dimina- 
*8201  ^^^°  ^^  ^  ^^  water,  *and  the  sheriff's  jury  awarded  him 

^  compensation  for  the  whole  stream,  the  Court  refused  to  quash 
the  inquisition  on  the  ground  that  be  was  entitled  to  the  flow  of  s 
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portion  only  ;  and  seemed  to  think  that  that  could  not  be  set  up  as  a 
defence  to  an  action  on  the  judgment.  In  Re  Penny  and  The  South 
Eastern  Bailway  Company,  7  E.  &  B.  660  (E.  G.  L.  B.  vol.  90),  it  was 
held  that  compensation  cannot  be  claimed  under  this  Act  and  The 
Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Yict.  c.  20,  for  the 
deterioration  in  value  of  property  adjoining  a  railway  by  reason  of 
the  premises  being  overlooked  by  persons  on  the  railway  and  its 
platform.  [MsLLOB,  J. — How  do  you  distinguish  this  case  from 
Beg.  V.  The  London  and  North  Western  Bailway  Company,  3  E.  &  i 
B.  443  (E.  C.  L.  B.  vol.  77)?]  The  circumstances  of  that  case  were 
very  peculiar.  The  Company  there,  by  the  language  of  their  warrant, 
raisea  the  question  of  title ;  for  they  said  in  the  warrant  that  they 
did  not  admit  the  title,  but  nevertheless  summoned  the  jury  to  assess 
thedavpage.  [Mellob,  J. — An  action  upon  the  judgment  on  that 
inquisition  was  afterwards  brought  in  the  Exchequer.  It  is  reported  ?] 
No.  [Mellob,  J.,  referred  to  a  case  of  Smith  v.  The  London  and 
North  Western  Bailway  Company,  in  the  Exchequer  a  few  years 
sinoe,  in  which,  an  inquisition  having  been  taken,  an  action  was 
brought  upon  the  judgment  on  it,  and  decided  in  favour  of  the  defend- 
ants. Bovillf  amicus  curise,  said  that  case  was  to  the  same  effect  as 
Beg.  V.  The  London  and  North  Western  Railway  Company,  and 
that  all  the  authorities  were  gone  into;  and  Horacn  Lloyd  stated  that 
it  was  not  reported.] 

*FranciB,  oontri. — The  jury  exceeded  their  jurisdiction,  for  r»ooi 
they  have  taken  on  themselves  to  determine  not  the  extent  of  '> 
a  right,  but  whether  the  claimant  had  a  legal  right  to  compensation. 
[WiGHTMAN,  J. — What  are  the  Company  to  do  if  they  dispute  either 
the  right  of  the  claimant  or  the  extent  of  it  7]  They  can  either  refuse 
to  issue  their  warrant  to  the  sheriff  to  summon  a  jury,  or  they  can 
defend  any  action  brought  by  the  claimant,  either  on  his  right  if  they 
refase  to  issue  a  warrant,  or  on  the  inquisition  if  they  do  issue  ona 
Sect.  68  contains  machinery  for  ascertaining  compensation  only,  and 
not  for  the  trial  of  legal  rights.  By  sect.  22  disputes  as  to  compensa* 
tioQ  where  the  amount  claimed  does  not  exceed  50^,  arc  to  be  settled 
by  two  justices;  and  by  sect.  68,  where  the  compensation  claimed 
exceeds  that  sum,  it  shall  be  settled  by  arbitration  or  by  a  jury,  at 
the  option  of  the  claimant.  Sect.  88  provides,  that  before  summoning 
a  jury  to  settle  a  case  of  disputed  compensation,  the  promoters  of  the 
undertaking  shall  give  ten  days'  notice  to  the  other  party,  stating 
what  sum  of  money  they  are  willing  to  give  for  the  interest  in  the 
lands  sought  to  be  purchased;  and,  by  sect.  48,  the  jury  are  sworn 
"to  inquire  of  and  assess  the  compensation  or  damage  in  respect  of 
which  their  verdict  is  to  be  given."  By  sect.  47,  if  the  claimant  does 
not  appear,  '*  the  compensation  to  be  paid"  shall  be  ascertained  by  a 
surveyor  appointed  by  two  justices. 

In  The  East  and  West  India  Docks  and  Birmingham  Junction 
Bailway  Company  v.  Gattke,  3  Mac.  k  6.  155,  referred  to  in  Reg.  v. 
The  London  and  North  Western  Bailway  Company,  3  E.  &  B.  448 
(E.C.  L.  R.  vol.  77),  Lord  Truro  said,  p.  170,  '*  It  seems  to  have  been 
doubted  whether  by  issuing  the  precept  the  Company  *would  r^ooo 
Bot  be  taken  to  admit  the  existence  of  a  right  to  some  compen-  '- 
aation}  but  I  cannot  see  any  ground  for  that  conclusion.    If  the 
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Juriidiction.— County  Court,— 9  df  10  Vict.  e.  95,  t.  60.— *<  DwUor  carry  m  tmsinm," 

Corporation. — Railway  Company, 

'  1.  Stat  9  A  10  Viet.  o.  95,  i.  00,  confen  JurisdiotioD  on  County  Courts  to  iuna  a  sammoai 
'^tn  ftoy  district  in  whioh  the  derendmnt  or  one  of  the  defendaati  ihill  dwell  or  earxy  on  \Sig 
hliiineii  at  the  time  of  the  notion  brought."    Held, 

(1.)  Thnt  a  corporation  or  railway  Company  <<dwellfl"  at  the  place  where  it  earrief  ea  itf 

bueinees,  and 
(2.)  That  the  place  where  such  a  body  carry  on  busineu  if  where  they  earry  on  their 
general  hueintu  :  not  where  they  carry  on  a  part,  or  erea  a  material  part  of  their 
businetf. 
'     (3.)  SembU,  that  within  thif  leetioB,  a  penon  may  eany  on  buinoM  In  men  plaoea  thaa 

one. 
2.  An  incorporated  railway  Company  had  its  principal  office  atEuiton  Square,  in  the  eounly 
af  Middlesex,  where  its  seal  was  kept,  and  the  meetings  of  its  directors  and  shareholders  held. 
It  had  likewise  a  large  station  at  Chester,  through  which  ran  sereral  branch  lines,  and  the 
entire  management  of  their  line  there  was  eondueted  by  a  district  superintendent,  nader  the 
general  management  of  (he  Company  at  Buston  Square :  Held,  that  the  Company  did  not 
**  dwell"  or  <*  carry  on  business"  within  the  district  of  the  County  Court  where  Cheater  is 
situated. 

.  In  the  matter  of  a  plaint  in  tbe  County  Court  of  Cheshire,  holden 
at  Chester,  between  John  Brown,  plaintiff,  and  The  London  and 
North  Western  Railway  Company,  defendants,  a  rule  was  obtained  in 
Trinity  Term,  calling  on  the  Judge  of  the  County  Court  and  the 
defendants  to  show  cause  why  the  registrar  of  that  Court  should  not 
issue  a  writ  of  fieri  facias  as  a  warrant  of  execution  to  its  high  bailifl^ 
ejnpowering  him  to  levy  upon  the  goods  of  the  defendants  the  amount 
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of  the  ^judgment  obtained  in  that  Court  by  the  plaintiff  against 


them,  with  costs  to  be  paid  by  the  defendants. 

The  plaint  was  against  the  defendants  as  common  carriers  for  neg- 
ligently carrying  a  harp,  delivered  to  them  by  the  plaintiff  to  be 
carried  from  Chester  to  London,  whereby  it  was  damaged. 

At  the  trial,  before  the  Judge  of  the  County  Court  and  a  jury,  it 
iras  objeoted  on  tbe  part  of  the  defendants,  that  the  Court  had  no 
jurisdiction,  on  the  ground  that  they  did  not  dwell  or  carry  on  tbeir 
business  within  tbe  district,  as  required  by  stat.  9  &  10  Vict.  c.  95,  a. 
60,  and  had  not  obtained  leave  either  from  the  Court  under  that 
section,  or  from  its  registrar  under  stat.  19  &  20  Vict.  c.  108,  s,  15,  to 
issue  the  summons  elsewhere.  The  judge  said  that,  without  express- 
iQg  any  absolute  opinion  on  this  point,  it  would  be  better  to  leave  tbe 
case  to  the  jury,  whereupon  the  defendants  went  into  their  case  and 
called  witnesses.  The  jury  found  for  the  plaintiff)  and  judgment  was 
entered  up  accordingly,  but  the  judge  reused  to  allow  execution  to 
be  issued  upon  it. 

The  London  and  North  Western  Railway  Company  are  a  corpora- 
tion, and  tbeir  station  at  Chester,  where  the  harp  was  delivered  to 
them  by  the  plaintiff  to  be  carried  by  them,  is  on  the  main  route  of 
the  line  of  railway  from  London  to  Ireland.  It  is  one  of  the  largest 
stations  of  the  Company,  who  have  five  railways  running  out  of  it| 
three  being  worked  by  them  alone,  and  two  by  them  in  conjunction 
'with  another  Company,  '^he  principal  office  of  The  London  and 
Korth  Western  Railway  Company  is  at  Euston  Station,  Eustoa 
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Sqaare,  in  tbe  county  of  Middlesex,  where  their  seal  is  kept,  and  the 
meeting  of  the  board  of  directoni  and  the  half-yearly  meetings  rtooo 
*of  the  shareholders  are  held.  The  Company  have  an  office  at  ^ 
tbe  Chester  Station  for  the  purpose  of  carrying  on  their  business  there, 
but  that  station  belongs  jointly  to  them  and  other  railway  Companies. 
The  business  of  the  Company  there  is  managed  by  a  district  superin* 
tendent  and  a  stafif  of  clerks,  who  are  all  under  the  superintendence 
of  the  general  manager  of  the  Company,  at  Euston  Station.  No  busi- 
ness relating  to  the  general  management  of  the  Company  is  trans- 
acted at  Chester,  and  all  questions  of  importance  relating  to  its 
business  are  sent  by  the  district  superintendent  to  the  general  man- 
ager. 

Harrington  showed  cause. — The  defendants  did  not  dwell  or  carry 
on  their  business  in  the  district  of  the  County  Court  of  Cheshire, 
whence  the  plaint  issued.     Stat.  9  &  10  Yict  c.  95,  after  conferring 
on  County  Courts  jurisdiction  to  a  limited  amount,  and  providing 
that  the  proceedings  in  them  shall  be  commenced  by  summons,  enacts; 
by  sect.  60,  *'  such  summons  may  issue  in  any  district  in  which  the 
defendant  or  one  of  the  defendants  shall  dwell  or  carry  on  his  business 
at  the  time  of  the  action  brought ;  or,  by  leave  of  the  Court  for  the 
district  in  which  the  defendant,  or  one  of  the  defendants,  shall  have 
dwelt  or  carried  on  his  business,  at  some  time  within  six  calendar 
months  next  before  the  time  of  the  action  brought,  or  in  which  the 
cause  of  action  arose,  such  summons  may  issue  in  either  of  such  last- 
mentioned  Courts."    The  defendants  are  a  corporation,  and,  as  such, 
necessarily  "dwelP  at  the  place  where  they  carry  on  their  business: 
Taylor  r.  The  Crowland  Gas  and  Coke  Company,  11  Exch.  l,t  Adams 
».  'The  Great  Western  Railway  Company,  6  H.  &  N*.  404.t  r«329 
Here  the  defendants  carry  on  their  general  business  at  Euston  ^ 
Square,  in  the  county  of  Middlesex,  and  not  at  Chester,  which  is  only 
one  of  tbe  stations  of  their  line.    Shiels  v.  The  Great  Northern  Rail- 
way Company,  80  L.  J.  Q.  B.  S81,  s.  c.  nora.  Shields  v.  The  Great 
Northern  Railway  Company,  7  Jur.  N.  S.  681,  in  the  Bail  Court,  is  a 
direct  authority  that  a  railway  Company  does  not  carry  on  its  business 
within  the  meaning  of  this  enactment  at  every  place  where  it  has  a 
station,  but  only  at  the  principal  office  where  the  directors  meet  and 
the  general  business  of  the  Company  is  transacted.    Hill,  J.,  there 
Bays,  p.  333,  "If  it  be  suggested  that  construing  the  words  'carrying 
on  its  business,'  by  confining  them  to  the  principal  station  of  the  rail- 
way Company,  may  work  an  inconvenience,  by  compelling  a  party 
who  has  a  cause  of  action  to  a  small  amount  against  a  railway  Com- 
pany, arising  in  a  diffisrent  part  of  the  country,  to  come  to  London  to 
sue  the  railway  Company,  if  the  party  complaining  desire  to  have  the 
benefit  of  the  County  Court  Act;  the  answer  is,  that  that  party  may 
roe  the  Company  in  the  district  where  the  cause  of  action  arose,  by 
obtaining  tbe  leave  of  tbe  Judge  of  the  County  Court  of  the  district.*^ 
rCaoMPTON,  J. — Can  a  man  have  more  places  of  business  than  one?] 
Possibly,  if  he  personally  superintends  each  :  Shiels  v.  Rait,  7  C.  B. 

116  (E.  C.  L.  R.  vol.  62).    An  individual  may  act  by  his  agents  at 
different  places,  but  a  corporation  necessarily  acts  by  its  common  seal, 

which  must  be  in  some  particular  f  iace.    [He  cited  Corbett  v.  Tbe 

General  Steam  Navigation  Company,  4  H.  &  N.  482.t    Blackbubn, 
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*8301  ^' — Tbero  U  a  ^caae  ia  i\m  C!ourt  in  whieh  it  was  beld  that 
-I  where  a  bank  bas  several  branches,  each  ia  to  be  treated  as 
distinct  for  the  purpose  of  giyipg  notice  of  disbonoar  of  a  bill  of 
exchange.(a)] 

McItUyre,  in  support  of  the  rule. — Statutes  most  be  construed 
according  to  the  true  meaning  of  the  words  used  in  them.  According 
to  the  true  meaning  of  the  &9th  section  of  stat.  9  &  10  Yict.  c.  95,  a 
railway  Company  may  be  sued  in  any  district  where  it  carries  on  its 
business,  or  any  material  portion  of  it,  for  it  is  impossible  for  such  a 
Company  to  carry  on  the  whole  of  its  business  at  any  particular  place. 
It  may  therefore  be  sued  in  the  district  where  any  one  of  its  stations 
is  situate,  provided  that  station  is  a  principal  and  not  a  aubordinaU 
minor  one.  In  Bourne  t^.  The  South  Eastern  Bail  way  Company,  26 
L.  T.  60,  alluded  to  by  Hill,  J.,  in  Shiels  v.  The  Great  Northern  Kail, 
way  Company,  the  Court  refused  a  prohibitioqi  to  the  Judge  of  the 
County  Court  of  Kent,  on  the  ground  that  the  diefendauts  did  not 
carry  on  business  at  their  station  at  Tunbridge  Wells  within  the 
meaning  c^  sect^  60  of  the  County  Court  Act,  nor  anywhere  but  at 
their  chief  station  or  office,  saying,  "The  Company  take  money  and 
enter  into  contracts  for  the  conveyance  of  goods  and  passengers  at  the 
Tunbridge  Wells  Station;  surely  that  is  carrying  on  business." 
[BiiACKBUSN,  J. — Hill,  J.,  p.  883,  expresses  a  doubt  as  to  the  accu- 
racy of  the  report  of  that  case,  and  points  put  an  inconsistency  ii| 
^ngll  it.]  Taylor  v.  "^The  Crowland  Gas  and  Coke  Company,  11 
^  Exch.  l,t  and  Adams  v.  The  Great  Western  Bail  way  Company, 
6  H.  &  N.  404,t  VGi*^  ^^  decided  on  this  section  qf  the  statute,  but 
on  the  128tb,  which  relates  to  the  concurrent  jurisdiction  of  the 
County  Courts  with  the  Courts  at  Westniinst^r.  Where  business  is 
carried  on  by  two  partners,  one  in  London  and  the  other  at  Manchester, 
who  settle  their  accounts  in  London,  a  portion  of  the  business  is  car- 
ried on  at  each  place.  [Wighthan,  J. — That  case  is  not  analogous ; 
fi>r  the  partners  are  equipollent.}  If  an  insurance  Company  has  a 
board  of  directors  in  London  and  another  at  Edinburgh,  they  carry  on 
business  at  both  places,  but  the  final  settlement  of  accounts  would  be 
at  the  head  office.  [He  cited  Turner  v.  Evans,  2  B.  &  B.  512  (£.  C. 
li^B.  V01.75U 

The  defenaants  should  havepbjected  to  the  service  of  the  summona, 
and  applied  for  a  prohibition,  instead  of  which  they  appeared  to  the 
aummons,  and  took  their  chance  of  a  verdict  in  their  favour,  besides 
putting  the  plaintiff  to  much  inconvenience, 

WiOHTMAN,  J. — Wheu  this  case  was  first  mentione4  I  entertained 
some  doubt  whether  The  London  and  North  Western  Bailway  Com- 
pany could  be  considered  as  carrying  on  their  business  at  Chester 
sufficiently  to  give  jurisdiction  to  the  County  Court  at  that  place. 
And  from  the  argument  that  has  taken  place,  I  am  convinced  that 
they  cannot,  and  to  hold  otherwise  would  introduce  the  greatest 
uncertainty  and  inconvenience.  The  statute  9  4 10  Vict.  c.  95,  s»  60, 
says, ''  Such  summons"  {i.  ^  the  summons  from  ^  Goiiinty  Court)  ''  may 
iaaue  in  any  district  in  which  the  defendant  or  one  of  the  defendants 

(a)  AppannUy  Woodl«ad  «.  Fear,  7  B.  a  B.  619.  The  point  ift  thf  text  waj  sot  deeided  ia 
thai  oaae$  bat  it  wu  In  Oloda  ?.  B«jl«7,  U  X.  a  If.  b\i  whieh  ii  then  neogalied  Vji  Oa 
Qpvftt 
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^sball  dwell  or  earry  on  his  business  at  the  time  of  the  action  r«Qoo 
broQght ;  or,  by  leave  of  the  Court  for  the  district  in  which  *■ 
the  defendant  or  one  of  the  defendants  shall  have  dwelt  or  carried  on 
his  business,  at  some  time  within  six  calendar  months  next  before  the 
time  of  the  action  brought,  or  in  which  the  cause  of  action  arose,  such 
summons  may  issue  in  either  of  such  last-mentioned  Courts."  Now 
where  do  the  defendants  carry  on  their  business?  It  is  admitted  by 
Mr.  McTntyre  that,  if  the  Chester  Station  were  one  of  the  subordinate 
minor  stations  on  the  railway,  the  Company  could  hardly  be  said  to 
be  carrying  on  their  business  there;  bat  he  argues  that  it  is  other- 
wise if  you  look  at  the  magnitude  of  that  station.  If  indeed,  the 
statute  had  used  the  words,  where  the  defendant  shall  '*  carry  on  his 
business  crpart  ^his  business,"  the  argument  of  Mr.  Mclntyre  would 
be  well  founded,  and  the  present  case  would  be  within  the  statute. 
But  the  words  used  are  general,  where  be  shall  "  carry  on  his  busi- 
ness," t.  €.  his  general  business,  and  not  that  which  is  limited  to  some 
particular  portion  of  a  line  of  railway.  Here  the  Company  carry  on 
a  portion  of  their  business  at  Chester,  but  subject  to  the  control  of  the 
superior  authority  at  Eust6n  Square.  The  case  is  therefore  not  with- 
in the  jurisdiction  of  the  County  Court  of  Chester*;  and  it  is  admitted 
tbat  the  plaintiff  did  not  obtain  the  leave  of  that  Court,  as  the  Court 
in  which  the  cause  of  action  arose,  to  issue  his  summons  there. 

It  has  been  argued  that  the  defendants  by  submitting  to  the  juris- 
diction of  the  County  Court  brought  great  inconvenience  on  the 
plaintiff,  and  that  they  ought  to  have  made  their  objection  effectual 
by  applying  for  a  prohibition.  It  would  have  been  infinitely  better 
if  the  defendants  had  done  so,  and  had  taken  their  stand  against 
*the  jurisdiction  of  the  County  Court,  instead  of  going  on  to  r«QQo 
take  their  chance  of  succeeding  at  a  trial,  and  then  objecting  ^ 
as  they  have  done  to  the  jurisdiction  when  the  plaintiff  is  seeking  to 
issue  execution  on  the  judgment  But  in  point  of  law  the  objection 
they  have  taken  is  tenable,  and  consequently  we  cannot  grant  the 
execution  asked  for. 

Cromfton,  J. — I  am  sorry,  ailer  the  merits  of  this  case  have  been 
tried  in  the  County  Court,  if  the  plaintiff*  really  has  a  cause  of  action, 
that  a  point  of  this  kind  should  now  prevent  his  reaping  the  fruits  of 
the  verdict.  The  Company  protested  against  the  jurisdiction  of  that 
Court  at  the  time,  and  therefore  could  not  be  compelled  to  go  on, 
although  there  might  be  no  harm  in  their  watching  the  case. 

The  question  before  us,  which  arises  in  rather  a  singular  way,  is, 
bad  the  County  Court  jurisdiction  under  the  9  &  10  Vict.  c.  95,  s.  60? 
The  defendants  not  having  moved  for  a  prohibition  we  should  look 
narrowly  into  the  case,  and  unless  it  is  shown  that  a  prohibition  would 
have  been  issued  we  otkght  not  to  stay  the  band  of  the  County  Court. 
But  I  am  satbfied  that  a  prohibition  ooffht  to  have  been  issued  if 
asked  for,  especially  after  this  point  had  been  made  at  the  trial.  1 
think  the  County  Court  had  no  jurisdiction,  and  we  ought  not  to  ask 
that  Cottrt  to  do  an  act  which  might  subject  its  officers  to  an  action 
for  aeting  without  jurisdiction.  The  section  in  question  says,  that 
the  summons  from  the  Countv  Court  may  issue  in  any  district  "  in 
which  the  defenidant  or  one  of  the  defeuaants  Bhall  dwell  or  carry  on 
lai  itmneM."    The  Court  of  Exchequer  aeema  to  have  held  under 
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MQA-i  another  section  of  this  Act,  the  128th,  that  so  far  *as  oor* 
^  porations  are  cojicerned,  the  term  "  dwell"  means  the  same  as 
oarrying  on  business,  for  a  corporation  cannot  dwell  personally  any- 
where, seeing  that  it  has  no  body.  We  are  not,  however,  on  that 
clause  now ;  but  on  sect.  60.  Mr.  Mclntyre  says,  it  is  enough  if  a 
great  portion  of  the  business  of  a  Company  is  carried  on  within  tbe 
district  of  the  County  Court,  and  urges  that  the  entire  management 
of  a  certain  portion  of  the  line  of  this  Company  is  carried  on  at 
Chester.  But  looking  at  the  section  we  see  that  it  is  not  solely  where 
the  defendant  dwells  or  carries  on  his  business  at  the  time  that  this 
jurisdiction  is  given,  but  that  the  plaintiff  may,  by  leave  of  the 
County  Court  at  that  place,  sue  where  the  cause  of  action  arose,  ox 
where  the  defendant  has  dwelt  or  carried  on  his  business  for  a  certain 
time.  If  the  expression  *'  carry  on  his  business"  does  not  mean  where 
the  general  business  is  carried  on,  Mr.  Mclntyre  will  be  bound  to 
contend  that  a  place  where  any  part  of  it  is  carried  on  will  be  suifi- 
cient;«^that  wherever  the  cause  of  action  arose  (suppose  in  London,  on 
a  bond  executed  by  the  Company,  or  for  an  accident,  such  as  a  broken 
leg  happening  through  their  carelessness)  the  suit  might  be  brought 
at  the  smallest  statidn  along  the  line.  I  agree  with  what  is  said  by 
Hill,  J.,  in  Shiels  v.  The  Great  Northern  Railway  Company,  80  L.  J.  Q. 
B.  381,  s.  c.  nom.  Shields  v.  The  Great  Northern  Railway  Company, 
7  Jur.  N.  S.  631,  that  there  may  be  cases  where  general  business  is 
carried  on  at  two  places.  For  instance,  a  Company  may  have  termini 
at  Liverpool  and  Birmingham,  and  possibly  the  general  business  of 
the  line  might  be  considered  as  carried  on  at  each.  But  what  I  say 
is,  that  this  statute  cannot  be  construed  in  the  way  contended  for  by 
4,0051  Mr.  Mclntyre;  and  we  are  ^fortified  in  our  decision  by  the 
^  great  authority  of  Hill,  J.,  in  the  case  to  which  I  have  just 
referred. 

This  rule  must,  therefore,  be  discharged,  but  it  ought  to  be  without 
costs,  and  I  hope  if  the  plaintiff  really  is  entitled  to  the  money  which 
he  claims  the  Company  will  give  it  to  him,  as  their  object  insettling 
the  question  of  jurisdiction  has  now  been  attained. 

Blackbubn*,  J. — The  question  turns  entirely  on  sect.  60  of  9  &  10 
Vict.  c.  95,  which  was  passed  to  regulate  where  the  defendants  in 
County  Courts  should  be  sued.  The  Legislature  intended  the  juris- 
diction of  those  Courts  to  be  over  small  sums,  that  the  parties  might 
sue  and  defend  in  person  without  legal  advisers.  [His  Lordship  read 
the  section.]  The  idea  of  the  Legislature  was,  that  the  County  Court 
of  the  place  where  the  defendant  dwelt  or  carried  on  his  business  was 
the  convenient  County  Court  to  sue  in,  for  he  would  be  there  to 
manage  his  cause.  They  were,  doubtless,  thinking  of  such  cases  as 
that  of  a  shopkeeper  in  Westminster  who  has  a  villa  in  the  country, 
when  it  would  be  equally  convenient  to  sue  him  at  the  shop  to  which 
he  goes  every  day,  or  the  villa  to  which  he  returns  every  evening. 
I  think  there  are  cases  in  which  a  man  may  be  dwelling  or  carrying 
on  business  in  Inore  places  than  one.  For  instance,  a  man  dwelling 
as  a  private  person  in  Surrey  may  be  a  partner  in  a  bank  in  London, 
and  a  merchant  at  Liverpool,  and  probably  a  servant,  who  had  a  cause 
of  action  against  him  for  improper  dismissal,  might  sue  him  at  an^ 
of  those  plikces.   Generally  speaking,  a  man  carries  on  his  entire  busi- 
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Bess  where  the  general  superintendence  of  it  is.    Carriers  like  Pick* 
ford  k  Co.  must  necessarily  send  persons  through  every  County  Courfr 
^district  in  England,  but  the  County  Court  in  which  to  sue   r«Do^ 
them  is  the  County  Court  of  the  district  where  the  head  quar-   ^ 
ters  of  their  business  are. 

We  must  now  look  to  the  case  before  us.  A  railway  Company  are 
carrying  on  one  entire  business  extending  over  all  their  lines  of  rail* 
way,  and  farther,  for  these  Companies  make  contracts  to  carry  beyond 
the  limits  of  their  lines.  But  all  is  done  under  the  general  supervi- 
sion of  the  directors  at  Euston  Square.  It  appears  that  there  is  s 
district  superintendent  of  their  station  at  Chester,  and  several  branches 
meet  there;  but  he  does  all  subject  to  the  general  superintendence  iti 
London.  Mr.  McTntyre  contends  that  the  Company  carry  on  business 
both  in  Chester  and  London.  I  agree  with  Hill,  J.|  in  Shiels  v.  Tho 
Great  Northern  Railway  Company,  80  L.  J.  Q.  B.  881,  s.  c.  nom. 
Shields  r.  The  Great  Northern  Bailway  Company,  7  Jur.  N.  S.  681| 
that  they  carry  on  their  business  at  the  place  of  general  management, 
and  not  at  any  other,  though  it  may  have  a  district  superintendent, — 
I  do  not  think  the  latter  case  comes  within  either  the  letter  or  spirit 
of  the  Act.  Chester  is  a  large  station  with  several  large  branches  of 
this  Company's  line  running  into  it,  but  there  are  many  other  stationai 
CD  the  line  which  have  branches,  sometimes  very  small  ones,  and  it 
cannot  be  said  that  the  Company  are  carrying  on  their  business  at 
each  of  them. 

The  hardship  put  by  Mr.  McIrUyrc  of  accidents  occurring  at  any  of 
these  small  stations  is  answered  by  saying  that  in  such  cases  it  is  at 
the  discretion  of  the  Judge  of  the  County  Court  to  give  the  parties 
permission  to  sue  in  the  County  Court  of  the  district  where  the  causa 
of  action  arose. 

Id  the  course  of  the  argument  I  referred  to  a  case  *in  this  r«Qov 
Court,(a)  in  which  it  was  held  that  where  a  bank  has  several  ^ 
branches,  each  is  to  be  treated  as  distinct  for  the  purpose  of  giving 
notice  of  dishonour  of  a  bill  of  exchange.  But  that  case  does  not 
really  touch  the  present  For  if  there  hm  been  at  each  place  only  a 
clerk  or  a  servant  not  managing  a  separate  business  at  all,  still  each 
as  a  separate  holder  of  the  bill  would  be  entitled  to  hand  it  on  to  the 
next— for  the  purpose  of  notice  of  dishonour  it  is  enough  that  the 
bill  comes  into  separate  hands. 

This  rule  must,  therefore,  be  discharged,  and  without  costs,  but 
putting  the  matter  ad  verecundiam,  I  hope  the  Company  will  pay 
the  plaintiff  his  claim  if  he  is  entitled  to  it. 

(o)  See  note  (a)  to  p.  330,  inpii. 
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Lieen9e.'^ForfeUure.'^Waiver,-'Elecii4>n,'—I>uiress,'^7Mler. 

By  deed  made  the  4th  September,  1843.  B.  gruitod  to  A.  license  to  get  all  the  oopperat-itono 
vhbh  might  be  found  in  n  certain  part  of  the  manor  of  M.  for  twenty-one  yenrt,  at  the  y^^rljr 
netofSSt,  payable  half-yearly  on  the  24th  Jane  and  SSth  December,  ttith  a  proTleo  that  It 
«7  put  of  the  lint  ihoald  be  in  axftar  for  twtniy-on*  dajff  U  shonld  be  lawM  for  B.,  h|^ 
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Mil  aad  aMifM,  by  notSee  in  vridng  4eliTtM4  to  A.,  bis  •xeottiort,  ndmlatf tnton^  or  saalgBf,!* 
4itinmitt<  ilM  grant  Ob  the  8I1I  Jtnumrj,  ISM,  J.  H.,  who  bad  become  auignce  of  the  liecest 
•Migned  the  licenie  to  the  defendant!  bj  waj  of  mortgage,  and  on  the  5th  Angnit,  1857,  it  vu 
abeolntely  aeiigned  to  the  defendant!  bj  arrangement  nnder  The  Bankrapt  Law  ConsolidatioD 
Jkety  13  A  IS  Viet  e.  106,  who  by  oril  igreement  granted  to  J.  H.  the  enjoyment  of  all  the 
light!  under  it  on  bia  paying  the  rent  thereby  reierred.  On  the  S7th  Mireh,  1858,  the  plaiatifl^ 
vbe  had  pnrebaeed  the  manor  in  Angaet,  185i,  di!trained  goods  of  J.  H.  and  £.  H.  hU  mo, 
lying  on  the  part  of  the  manor  mentioned  in  the  lioen!e,  for  arrear!  of  rent  dne  at  Christmu, 
1857.  J.  A.  and  E.  H.  thereupon  bronght  aetioni  against  the  plaintiff  for  the  illegal  distrets, 
In  #hich  he  enffered  Jodgment  by  default;  and  in  )$58,  negotiation!  for  a  lettlement  of  the  aetiooi 
tad  for  granting  »  new  Iioen!e  to  E.  H.  for  •  forther  term  of  twenty-one  yisars,  eomaencing  on  ilie 
Kth  June,  1884,  the  day  on  whioh  the  grant  of  the  4th  September,  1843,  would  expire,  weie 
•arried  on  between  the  attorneys  of  J.  H.  and  of  the  plaintiff,  and  it  was  Terbally  arranged 

tween  the  plaintiflTs  attorney  and  the  attorney  for  J.  H.  and  E,  H.  that  the  actions  should 
settled  on  certain  termi,  one  of  which  was,  that  such  a  license  should  be  granted  to  S.  H. 
Iniese  terms  the  plaintiff  refused  to  carry  out.  On  the  Sd  July,  1858,  the  plaintiff  gare  a 
written  notice  to  the  defendants  and  J.  fl.,  pursuant  to  the  proviso,  to  determine  Che  lieente. 
On  the  nth  January,  1859,  the  defendants  tendered  to  the  plaintiff  50i.  for  two  years'  rent  doe 
at  Christmas,  1858,  which  the  plaintiff  refused  to  accept  In  trespass  for  breaking  and  entering 
Ihe  plaintiflTs  close  and  tiklng  away  copperas-ltooe,  the  Court  baring  power  on  a  spedal  eass 
to  draw  inferences  of  foot: 

1.  Held,  that  the  plaintiff,  after  the  eaasa  of  forfeitare  had  oeenrred,  sufficiently  azpretstd 
pad  eommnnieated  to  the  defoadants  his  determination  to  treat  the  license  as  existing,  and 
tras  bound  by  that  election,  and  therefore  the  subsequent  notice  was  inoperatiTC. 

i.  Held,  that  the  tender  of  a  sum  which  Included  rent  accrued  subsequently  as  well  as  prior  ts 
•ause  of  forfeiture,  would  not  by  itself  amouat  to  a  waiver  of  the  forfeiture. 

8.  Qwcgrt,  whether  the  distress  being  within  six  months  after  the  cause  of  forfeitare^  tbs 
feriod  within  which,  by  stat  8  Ann.  c.  14,  ss.  6, 7,  a  lessor  may  distrain  after  the  determinatioa 
•f  a  lease,  would  by  iteelf  amount  to  an  election  to  treat  the  license  as  existing? 

The  first  coant  of  the  declaration  was  for  arrears  of  rent  due  from 
llie  defendants,  as  assignees  of  a  license  to  search  for,  pick,  and  get 
dopperas-stone  otherwise  pyrites  for  a  term  of  years  granted  by 
Banks  to  Austin,  the  reversion  of  which  was  assigned  to  the  plaintiff 

The  second  count  was  in  trespass  for  breaking  and  entering  the 
plaintiff*s  land,  being  the  seashore  between  high  and  low  water  mark, 
and  taking  away  the  plaintiff's  copperas-stone  and  iron  pyrites. 

The  third  count  was  for  conrersion  of  the  plaintiff's  copperas-stone 
And  pyrites. 

The  first  count  was  disposed  of  by  a  plea  of  payment  into  Courts 
accepted  by  the  plaintiff. 

The  pleadings  to  the  other  counts  were  special ;  a  copy  of  them 
formed  part  of  the  case  hereafter  stated. 

The  cause  came  on  to  be  tried  before  CSockburn^  C.  J.,  at  the  Lon- 
don Sittings  after  Hilary  Term,  1868,  when  a  verdict  was  found  for 
Ihe  plaintiff  subject  to  a  special  ease. 

At  the  time  of  making  the  indenture  next  mentioned,  Delamark 
Banks  was  seised  in  fee  of  the  manor  of  Minster,  in  the  Isle  of 
*3391  ^^^PP7>  ^^  ^^®  county  of  Kent  By  ^indenture  made  the  4th 
^  September,  1843,  between  Delamark  Banks  of  the  first  part 
and  Daniel  Austin  of  the  second  part,  Delamark  Banks  gave  and 
granted  to  Daniel  Austin  leave  and  license  to  search  for,  pick,  and 
get,  and  carry  away,  all  or  any  of  the  copperas- stone  or  pyrites  which 
might  be  found  on  the  shore  of  the  said  manor  between  high  and  lov 
water  mark,  for  the  term  of  twenty-one  years  from  the  24th  June, 
1843,  at  the  yearly  rent  of  25L,  payable  half-yearly,  on  the  24th  June 
and  the  25th  December  in  every  year,  subject  to  a  proviso  that,  if 
may  part  of  the  rent  should  be  iii  arrear  for  twenty-one  days  next 
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dter  any  of  tbe  days  appeinted  for  the  payment  thereof,  although  no 
demand  thereof  should  be  made,  it  shonid  be  lawful  for  Delamark 
Banks,  his  heirs  and  assigns,  by  notice  in  writing  delivered  to  Daniel 
Austin,  his  executors,  administrators,  or  assigns,  to  determine  the 
grant.    A  copy  of  the  indenture  formed  part  of  the  case. 

Daniel  Austin  entered  npon  tbe  enjoyment  of  the  license  or  grant, 
and  on  the  24th  March,  1849,  assigned  to  Josiah  Hall,  by  de^,  all 
the  rights  granted  to  him  by  the  above-mentioned  indenture,  for  the 
residue  of  the  term.  Josiah  Hall  paid  to  the  executors  of  Delamark 
Banks,  who  died  some  time  previously,  all  r^nt  which  accrued  due 
from  him  up  to  1852. 

In  1852  the  plaintiff  agreed  to  purchase  the  manor  of  Minster  from 
tbe  devisees  of  Banks  and  informed  Hall  there<^,  and  the  manor  was 
actually  conveyed  to  the  plaintiff  by  the  devisees  of  Banks,  by  « 
deed  dated  the  9th  August,  1854. 

Between  the  months  of  July,  1852,  and  December,  1856,  Hall  had 
large  money  transactions  with  the  plaintiff  to  the  amount  of  several 
thousand  pounds,  both  *to  his  debit  and  credit,  in  account  with  r*o4A 
the  plaintii!^  and  during  that  time  no  rent  was  demanded  of  > 
Hall,  or  paid  by  him  to  the  plaintiff,  under  the  license.  There  waa 
BO  balancing  of  accounts  between  the  plaintiff  and  Hall,  save  in  so 
far  as  the  same  were  balanced  during  the  proceedings  in  the  Court 
of  Bankruptcy  afterwards  mentioned. 

By  indenture,  made  on  the  81st  January,  1856,  Hall  assigned  to 
the  defendants  the  grant  or  licento  for  the  residue  of  the  term  by  way 
of  mortgage  for  a  debt  due  from  him  to  them.  The  defendants  dia 
not,  however,  then  enter  upon  the  seashore  of  the  manor,  but  after 
the  assignment  Hall  continued  to  exercise  the  license  granted  to  him. 

On  the  Sd  January,  1857,  Hall  (who  was  a  trader)  presented  a 

Kition  to  the  Court  of  Bankruptcy,  pursuant  to  the  Bankruptcy 
w  Consolidation  Act,  1849,  12  k  18  Viet.  o.  106,  for  arrangement 
with  his  creditors  under  the  superintendence  and  control  of  the 
Court;  and  by  a  deed  dated  the  12th  May,  1857,  he  assigned  all  hit 
estate  and  effects  to  Charles  Lee,  the  official  assignee  of  the  Court, 
George  Smith,  and  William  Wills,  as  trustees  for  tbe  benefit  of  his 
ereditors.  By  virtue  of  an  arrangement  to  that  effect  made  under 
the  petition,  and  by  a  deed  dated  5th  August,  1857,  and  made  between 
the  trustees  of  the  first  part,  Josiah  Hall  of  the  second  part,  and  the 
defendants  of  the  thira  part,  the  grant  or  license  was  absolutely 
assigned  to  the  defendants  free  from  all  equity  of  redemption  whatso- 
ever. Immediately  afler  the  execution  of  this  deed,  the  defendants, 
by  oral  agreement,  granted  to  Hall  the  enjoyment  of  all  the  rights 
and  privileges  granted  by  the  license,  conditionally  on  his  paying  the 
lent  thereby  reserved. 

^n  the  *27th  March,  1858,  the  plaintiff^  bv  his  bailiff,  made  r4»Q^t 
a  distress  for  five  and  a  half  years'  rent  of  the  license  alleged  ^ 
to  have  become  due  at  Christmas,  1857,  on  goods  of  Hall  and  of  his 
Bon,  then  lying  on  the  shore  of  the  manor,  whereupon  Hall  offered 
the  plaintiff's  bailiff  to  pay  him  a  year's  rent  up  to  Christmas,  1857, 
which  was  refused,  and  a  sale  of  the  goods  was  made  under  the  dia* 
tress  by  the  plaintiff. 

The  notice  of  diatrasa  delivered  by  ihe  plaintiff  lo  Hall  on  fth0 
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above  occasion  was  as  follows: — "Mr.  Daniel  Austin,  Mr.  Josiah 
Hall,  Mr.  Thomas  Hermitage  Day,  Mr.  William  Henry  Nicholson, 
and  Mr.  Edgar  Hall.  Take  notice  that,  by  the  authority  and  od 
behalf  of  Mr.  James  Ward,  of,  &c.,  I  have  this  27th  day  of  March, 
1858,  distrained  the  several  goods  and  chattels  specified  in  the 
schedule  or  inventory  hereunder  written,  situate  on  the  shore  of  the 
manor  of  Minster,  in  the  parish  of  Minster,  in  the  Isle  of  Sheppy,  in 
the  county  of  Kent,  for  1371  lOs^  being  five  years  and  one  half  of  a 
yearns  rent  due  to  the  said  James  Ward  on  the  25th  December  last,  and 
if  you  shall  not  pay  the  said  five  years  and  one  half  of  a  year's  rent  so 
due  and  in  arrear  as  aforesaid,  together  with  the  costs  and  charges  of 
this  distress,  or  replevy  the  said  goods  and  chattels  within  five  days 
from  the  date  hereof,  I  shall  cause  the  said  goods  and  chattels  to  be 
appraised  and  sold  pursuant  to  the  statute  in  that  case  made  and  pro- 
vided. Given  under  my  hand  the  day  and  year  above  written."  (Then 
followed  the  schedule^  or  inventory.)    '*  Wm.  Pratten." 

In  April,  1858,  actions  were  brought  against  the  plaintiff  by  Josiah 
Hall  and  bis  son  respectively  for  making  the  above  distress,  as  being 
illegal,  in  both  of  which  actions  the  defendant  (the  now  plaintiff) 
*3421  ^^^^''^  judgment  to  *go  by  default.    The  plaintiff  in  each  of 

^  the  said  actions  recovered  considerable  damages. 
.  During  the  month  of  May  and  the  early  part  of  June,  1858, 
negotiations  for  a  settlement  of  the  actions,  and  for  granting  a  new 
license  to  Edgar  Hall,  the  son  of  Josiah  Hall,  for  a  further  term  of 
twenty-one  years,  commencing  on  the  24th  June,  1864,  being  the  day 
on  which  the  grant  of  the  4th  September,  1843,  would  expire,  on  the 
same  terms  as  the  former  license,  were  carried  on  between  the  attor- 
neys of  Josiah  Hall  and  of  the  plaintiff,  and  on  or  about  the  15th 
June,  1858,  it  was  verballv  arranged,  between  the  plaintiff's  attorney 
and  the  attorney  for  Josiah  and  Edgar  Hall,  that  those  actions  should 
be  settled  on  the  terms  of  the  plaintiff  giving  up  the  articles  dis- 
trained,  paying  certain  sums  of  money  considerably  less  than  the 
damages  and  costs,  and  granting  such  a  license  to  Edgar  Hall,  which 
the  attorney  for  Edgar  Hall  was  at  once  to  prepare. 

On  the  10th  June,  1858,  such  new  license  or  grant  so  prepared  was 
forwarded  to  the  plaintifi'^s  attorney  for  execution  by  the  plaiotifiC 
and  the  plaintiff,  on  or  about  the  20th  June,  wrote  to  his  attorney 
informing  him  he  would  be  in  town  on  the  ensuing  Wednesday  or 
Thursday  for  the  purpose  of  settling  the  actions,  which  letter  was  on 
the  2l8t  June  communicated  by  the  plaintiff^s  attorney  to  Josiah 
Hall's  attorney. 

In  the  mean  time,  in  June,  1858,  a  dividend  was  about  to  be  declared 
in  the  Court  of  Bankruptcv  out  of  Hall's  estate  under  his  petition  in 
favour  of  his  creditors,  and  at  a  meeting  of  the  Court  for  the  purpose 
of  declaring  such  dividend,  the  plaintiff  claimed  to  prove  a  debt  of 
8550^  lOtf.  Id.  against  the  estate  of  Hall  as  the  balance  of  the  accounts 
^3431  ^®^^^^°  them,  and  for  this  purpose  presented  *to  the  Court 
^  his  cash  account  against  Hall.  This  claim  was  resisted  by 
Hall's  solicitor,  and  was  examined  into  by  the  Court  of  Bankruptcy, 
and,  in  the  course  of  the  inquiry  into  the  cash  account,  the  plaintiff 
introduced  into  the  account,  as  a  debit  against  Hall,  1007.  for  foui 
years'  rent  due  from  him  under  the  license  up  to  Michaelmas  1856. 
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The  items  of  this  account  were  finally  investigated  in  the  Court  of 
Bankruptcy  on  the  25th  June,  1858,  in  the  presence  of  the  plaintifi^ 
and  the  claim  for  that  sum  Was  allowed.  The  items  allowed  were  not 
cast  up,  and  the  precise  balance  due  to  the  plaintiff  was  not  ascer' 
tained  at  that  meeting ;  but  it  was  arranged  that  the  plaintiff's  attor- 
ney and  Hall's  attorney  should  meet  and  settle  this,  ana  on  the  follow* 
ing  day  the  plaintiff's  attorney  transmitted  to  the  plaintiff  a  copy 
of  the  account  made  up  from  these  data  by  him  showing  a  small 
balance  only  to  be  founa  due  to  the  plaintiff.  On  the  1st  July  the 
plaintiff's  attorney  and  Hall's  attorney  met  according  to  that  appoint* . 
ment,  when  Hall's  attorney  suggested  that  12/.  10«.  for  a  quarter's 
rent  under  the  license  to  Christmas,  1856,  should  be  allowed  the 
plaintiff!  to  which  the  plaintiff's  attorney,  without  his  knowledge  or 
concurrence,  assented,  and  the  balance  then  found  to  be  due  to  him 
was  22/.  168.  Id. ;  and  ultimately  the  Court  made  the  following  ordef  • 
thereon : 

"The  Bankrupt  Law  Consolidation  Act,  1849.  In  the  Court  of 
Bankruptcy,  London,  Basinghall  Street,  1st  July,  1858.  In  the  matter 
of  a  petition  for  arrangement  by  Josiah  Hall  with  his  creditors,  before 
Mr.  Commissioner  Holroyd. 

''Memorandum. — On  the  12th  June  last  a  sitting  for  declaring  a* 
dividend  in  this  matter  was  held,. when  James  Ward,  of,  &c.,  claimed 
to  prove  under  this  estate  as  a  creditor  for  the  sum  of  8650/.  \Q$.  7d| 
ana  on  the  ^application  of  the  said  James  Ward  the  dividend  r^o 44 
was  stayed  until  the  account  of  the  said  James  Ward  had  been  '- 
investigated.  Upon  hearing  Mr.  Beckitt^  the  solicitor  for  the  said 
James  Ward,  ana  Mr.  Taylor,  as  solicitor  for  the  trustees  under  the 
above  petition,  and  the  accounts  between  the  petitioner  and  the  said 
James  Ward  having  on  the  25th  day  of  June  last  been  duly  taken,  it 
appears  that  the  balance  due  from  the  petitioner  to  the  said  James 
Ward  is  the  sum  of  22/.  I69.  7d,  for  which  sum  he  is  entitled  to 
prove  upon  the  estate.    E.  Holboyd,  Commissioner." 

The  plaintiff  has  never  recognised,  but  has  always  refused  to  sanc- 
tion or  approve  of  the  account  referred  to  in  the  order,  or  to  prove  on 
the  estate  of  Hall  for  such  balance. 

Up  to  the  24th  June,  1858,  and  subsequently  thereto,  Josiah  Hall 
had,  under  the  agreement  with  the  defendants,  continued  to  exercise 
the  right  of  picking  copperas-stone  pursuant  to  the  grant  of  the  4th 
September,  1848. 

On  the  28th  June,  1858,  the  attorney  for  the  plaintiff,  by  his 
instructions,  procured  counsel  to  draw  the  notice  dated  the  23d  June, 
thereinafter  set  forth,  and  on  that  same  28th  June  the  plaintiff^s  attor« 
ney  received  from  the  plaintiff  a  check  for  770Z.,  the  amount  of  the  * 
damages  and  costs  in  the  two  actions,  with  instructions  to  pay  the 
same  at  once  to  Hall's  attorney  in  discharge  thereof.  On  that  the 
plaintiff's  attorney  called  with  the  check  on  Hall's  attorney,  who 
requested  him  to  get  it  cashed  and  to  call  on  him  on  the  30th  with 
the  money.  Accordingly,  on  the  SOth  June,  1858,  the  plaintiff's 
attorney  cajled  on  Hall's  attorney,  and,  instead  of  carrying  out  the 
arranged  settlement,  paid  the  whole  of  the  damages  and  costs  in  the 
two  actions. 

On  the  2d  July,  1858,  the  defendant's  attorneys,  Messrs.  Ackworth 
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4,0451  &  Son,  tendered  to  the  plaintiff  the  ^sum  of  87/.  10«.,  for  one 
•I  and  a  half  year's  rent  of  the  license  due  at  Midsummer,  1858, 
which  tender  the  plaintiff  refused.  On  that  day,  before  such  tender, 
the  plaintiff  signed  the  notice  next  mentioned,  and  directed  the  same 
to  be  served  upon  Mr.  Austin,  the  original  lessee,  and  for  this  purpose 
a  clerk  of  the  plaintiff's  attorney  called  at  the  residence  of  Mr.  Austin, 
before  such  tender,  and  found  he  had  died. 

On  the  8d  July,  1858,  the  plaintiff  served  the  defendants  and  Josiah 
Hall  with  the  following  notice :  ''  Whereas  by  an  indenture  dated  the 
4th  day  of  September,  1843,  between  Delamark  Banks,  of,  &c.,  of  the 
one  part,  and  Daniel  Atistin,  of,  &c.,  of  the  other  part;  for  the  con- 
siderations therein  mentioned  the  said  Delamark  Banks  granted  to  the 
said  Daniel  Austin,  his  executors,  administrators,  and  assigns,  foil 
and  free  liberty  and  license  to  and  for  him  and  them,  and  his  and 
their  servants,  workmen,  and  agents,  to  search  for,  pick,  and  get,  in 
manner  therein  mentioned,  copperas-stone,  otherwise  pyrites,  found 
upon  the  shore  of  the  manor  of  Minster  between  high  and  low  water 
mark,  and  also  to  make  use  of  such  ground  as  niight  be  necessary  for 
laying  the  said  copperas,   and   all  other  liberties  and  privileges 
requisite  for  that  purpose,  for  the  term  of  twenty-one  years  from  the 
24th  day  of  June,  1848,  at  a  rent  of  252.  payable  on  the  days  therein 
mentioned,  which  he  the  said  Daniel  Austin  thereby  covenanted,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  to  pay  on 
the  said  days  or  times.    And  it  was  thereby  provided  that  if  the  said 
half  yearly  rent,  or  any  half-yearly  payment,  or  other  part  thereof 
should  be  in  arrear  for  the  space  of  twenty-oni9  days  next  after  any 
*8461  ^^  ^^^^^^  *o{  the  days  thereinbefore  mentioned  for  payment 
^  thereof,  although  no  demand  for  payment  thereof  should  have 
been  made,  in  such  case  it  should  be  lawful  for  the  said  Delamark 
Banks,  his  heirs  and  assigns,  by  notice  in  writing  delivered  to  the  said 
Daniel  Austin,  his  executors,  administrators,  or  assigns,  or  left  at  his 
or  their,  or  one  of  their  last  known  place  of  abode,  to  determine  the 
said  grant  thereby  made,  and  thenceftnrth  the  same  should  immediately 
cease  and  be  void.    And  whereas  bv  an  indenture  of  the  9th  day  d 
August,  1854,  and  made  between  Edward  Richard  Rupert,  George 
Banks,  William  John  Banks,  William  Shrimpton,  and  James  Shrimp- 
ton,  the  executors  and  devisees  in  trust  for  sale  of  the  late  Delamark 
Banks  of  the  first  patt,  and  I,  the  nndersigned  James  Ward  the 
younger,  of,  &c.,  of  the  second  part,  and  Henry  Hugh  Beckitt,  a 
trustee  to  bar  dower,  of  the  third  part,  the  said  manor  of  Minster, 
with  the  appurtenances,  was  conveyed  to  the  undersigned  James 
Ward  the  younger,  his  heirs  and  assigns,  and  he  is  now  the  absolute 
owner  thereof.    And  whereas  the  said  rent  of  252.  has  fallen  consid- 
erably into  arrear,  and  the  half-yearly  payment  thereof  which  became^ 
due  on  the  2dth  day  of  December,  1857,  became  due  more  than 
twenty-one  davs  previous  to  the  date  of  this  notice,  and  a  forfeiture 
of  the  said  indenture  of  the  4th  day  of  September,  1843,  has  thereby 
been  incurred.    Now,  I,  the  undersigned,  by  virtue  of  the  said  last- 
mentioned  indenture,  do,  by  this  present  notice  in  writing,  determine 
from  the  date  hereof  the  said  grant  or  license  to  pick  copperas,  and 
the  same  shall  from  henceforth  cease  and  be  void :  and  in  case  you, 
to  be  the  assignee  of  the  said  last-mentioned  indenturei  or 
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Otherwise  entitled  to  the  benefit  ^thereof,  »haU  yourself,  or  by  r«Q47 
year  servants,  workmen,  and  agents,  search  for,  pick,  or  get  '* 
the  said  copperas-stone,  otherwise  pyrites,  from  the  shore  of  the  said 
manor,  after  the  service  of  this  notice  on  you,  you,  your  agents, 
servants,  and  workmen,  will  be  deemed  trespassers  upon  the  property 
of  the  said  manor,  and  will  be  prosecuted  accordingly.  In  witness 
whereof  I  have  hereunto  set  my  hand  this  28d  day  of  June,  1858.  To 
Messrs.  D.  Austin,  Josiah  Hall,  Edgar  Hall,  Thomas  Hermitage  Day, 
William  Henry  Nicholson,  Charles  Lee,  George  Smith,  and  William 
Wills,  and  to  all  others  whom  it  may  concern.    Jambs  Ward,  Jr." 

Though  this  notice  bears  date  the  23d  June,  1858,  neither  the 
defendants  nor  their  attorneys  bad  any  intimation  thereof,  or  that  any 
such  proceeding  was  contemplated,  until  the  notice  was  actually  ' 
served  on  the  8d  July,  1858,  but  it  was  actually  signed  on  the  2d  July, 
before  the  tender  before  mentioned  was  made. 

On  the  6th  July,  Mr.  J.  H.  Taylor,  the  defendants'  agent,  sent  the 
following  letter  to  the  plaintiff,  l^ated  on  that  day.  ^*  Sir.  I  have 
seen  and  read  a  notice  you  have  served,  or  are  about  to  serve,  upon 
Mr.  Josiah  Hall  and  Messr&  Day  and  Nicholson  and  others,  and  at  the 
contents  thereof  I  cannot  but  express  my  very  great  astonishment. 
I  hereby  warn  you,  and  give  you  notice  that  if  you  commit  any  of 
the  illegal  acts  therein  threatened  legal  proceedings  will  be  taken 
against  you  to  recover  any  damages  the  parties  may  sustain  in  conse- 

Jaenoe  thereof,  and  this  letter  or  warning  to  you  will  be  used  in  evi- 
ence  against  you,  as  the  parties  to  be  injured  may  be  advised.    X 
am,  &C.,  J.  H.  Tatlos." 

On  the  11th  January,  1869,  the  defendants,  by  their  *soli-  ri^o^g 
citors,  tendered  to  the  plaintiff  in  person  602.  for  two  years'    ^ 
rent  of  the  license  due  at  Christmas,  1868,  but  the  plaintiff  refused 
to  accept  it. 

After  the  notice  was  served  on  the  defendants  on  July  3d,  Josiah 
Hall,  under  the  agreement  with  the  defendants  above  mentioned,  con- 
tiaaed  to  exercise  the  license  by  gathering  copperas-stones  on  the 
shore  of  the  manor,  and  disposing  of  the  same. 

This  action  was  brought  against  the  defendants,  as  to  the  second 
and  third  counts,  for  the  acts  committed  after  July  3d,  1858 ;  the  rent 
doe  up  to  Midsummer,  1868,  which  was  the  subject  of  the  first  count, 
Imving  been  satisfied  by  the  payment  into  Court  of  732.  18<«  7cf.  qu 
that  count. 

It  was  agreed  that  the  Court  might  draw  all  such  inferences  of  fSeiot 
as  a  jury  might  draw. 

The  questions  for  the  opinion  of  the  Court  were :  Whether  the 
plaintiff  was  entitled  to  maintain  the  second  and  third  counts,  or  either 
of  them,  against  the  defendants? 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
maintain  either  of  those  counts,  the  verdict  was  to  stand  for  the  plain- 
tiif,  with  40«.  damages,  it  being  agreed  that  the  real  damages  would 
have  to  be  ascertained  in  a  suit  in  Chancery  pending  between  the 
parties.  If  the  Court  should  be  of  the  contrary  opinion,  the  verdict 
fcr  the  plaintiff  was  to  be  set  aside,  and  a  verdict  entered  for  the 
defendants. 

/•  A.  BushII,  for  the  plaintiff — The  plaintiff^  by  the  notice  8erve4 
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by  faim  on  the  defendants  on  the  8d  Jnly,  1868,  duly  determined  the 
license,  and  his  right  to  determine  it  was  not  interfered  with  either 
*3491  *^^  ^'^  illegal  distress  on  the  27th  March,  1858,  or  by  the 
-I  defendant's  tender  of  one  and  a  half  year's  arrears  of  rent  on 
the  2d  July,  1858.  [Blackburn,  J. — The  plaintiflTs  attempt  to  dis- 
train, though  abortive,  indicated  bis  intention  to  treat  the  license  as 
in  existence ;  and  it  was  made  more  than  twenty-one  days  after  the 
rent  was  due,  and  therefore  when  the  right  to  aetermine  the  grant 
had  accrued.]  The  distress  was  under  a  misapprehension  of  the. 
plaintiff's  right  under  the  grant  which  did  not  constitute  the  licensee 
tenant  of  the  land ;  and  therefore  the  case  does  not  fall  within  the 
^maxim  Quod  serael  placuit  in  electionibos  ampHus  displioere  non 
potest :  Go.  Litt.  146  a ;  note  to  Dumpor's  Case,  1  Smith  L.  C,  6th 
ed.,  pp.  37--38.  All  the  cases  in  which  the  making  a  distress  has  been 
deemed  an  election  not  to  take  advantage  of  a  forfeiture  have  beea 
between  landlord  and  tenant.  [Cbompton,  J. — In  Croft  v.  Lumley, 
6  H.  L.  C.  672,  713, 1  thought  that  the  question  as  to  the  effect  of  the 

Sayment  and  acceptance  of  money  offered  as  rent  depended  on  the 
octrine  of  election,  in  which  Lord  Wensleydale,  p.  744,  rather  agreed 
with  me ;  but  the  other  Judges  thought  that  the  receipt  of  rent  was 
an  uneauivocal  act.]  The  tender  of  one  and  a  half  year's  arrears  of 
rent  did  not  operate  as  a  waiver  of  the  forfeiture.  The  rent  having 
been  in  arrear  for  twenty-one  days,  the  right  to  put  an  end  to  the 
license  accrued,  and  that  right  cannot  be  aftected  by  a  tender  of  rent 
due  afterwards.  [Blackburn,  J. — The  defendants  tendered  the  rent 
within  twenty-one  days,  so  as  to  prevent  a  fresh  cause  of  forfeiture. 
It  was  a  right  of  election  on  the  part  of  the  plaintiff  to  determine  the 
grant,  not  a  forfeiture.] 

*3501       *^'  ^^^^'^»  ^^^  ^^®  defendants. — ^First.   It  is  immaterial  whe- 
^  ther  what  was  done  by  the  plaintiff  is  looked  at  as  taking 
advantage  of  a  forfeiture  or  the  exercise  of  an  election.    If  there  was 
a  forfeiture  it  was  waived  by  the  distreiss :  and,  in  the  negotiation  for 
a  settlement  of  the  actions  and  a  grant  of  a  fresh  license  at  the  expi« 
ration  of  the  existing  grant,  the  plaintiff  declared  his  election  to  con* 
sider  the  license  as  continuing;  and  he  could  not  afterwards  revoke 
it.    The  doctrine  of  election  applies  wherever  a  landlord  or  grantor 
exercises  his  option  of  treating  the  estate  as  continuing,  for  the  tenant 
or  grantee  is  thereby  induced  to  alter  his  position:  and  the  expres- 
sion of  election  may  be  by  word  of  mouth.    As  to  the  distress,  stat. 
8  Ann.  c.  14,  ss.  6,  7,  give  the  right  of  distraining  within  six  months 
after  the  expiration  of  the  tenancy :  and  although  there  was  no  ten- 
ancy under  the  license  but  only  a  grant  of  a  profit  i  prendre,  and 
consequently  no  right  of  distress ;  still,  the  attempt  to  distrain  was  an 
affirmance  of  the  license :  Doe  d.  Flower  v.  Peck,  1  B.  &  Ad.  428  (E. . 
C.  L.  R.  vol.  20).    Even  a  demand  of  rent  accruing  subsequently  to 
the  expiration  of  a  notice  to  quit  may  amount  to  a  waiver  of  the 
notice:  Blyth  v.  Dennett,  13  C.  B.  178  (E.  C.  L.  B.  vol.  76).   [Croup- 
ton,  J.— In  Brewer  d.  Lord  Onslow  v.  Eaton,  3  Doug.  230  (£.  C.  L 
R.  vol.  26),  it  was  held  that  taking  an  insufficient  distress  after  a  for- 
feiture for  rent  accruing  before  was  not  a  waiver  of  a  right  to  re-enter. 
The  receipt  of  rent  accruing  after  the  expiration  of  notice  1o  quit  is 
a  waiver  of  it:  Goodright  d.  Charter  v.  Co*lwent,  6  T.  R  219.] 
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Treating  this  as  a  forfeitare,  whether  the  grant  be  of  a  corporeal  or 
an  incorporeal  tenement,  there  has  been  an  election  not  to  insist  npon 
it:  note  to  Dampor's  Case,  in  1  Smith  L.  C,  4th  ed.,  37-38.     [Black- 
BURK,  J.,  referred  to  note  (1)  by  *Batler  to  Co.  Litt.  211  b.]    r^osi 
In  Pennant's  Case,  8  Co.  64  a,  Bcs.  2,  it  was  resolved  ''that  in   '• 
case  of  a  condition  annexed  to  rent,  if  the  lessor  distrains  for  the 
same  rent  for  which  the  demand  was  made,  he  hath  thereby  also 
affirmed  the  lease,  for  his  distress  for  the  rent  received  hath  affirmed 
the  lease  to  have  continuance  after  the  rent  received,  for  after  the  . 
lease  determined  he  cannot  distrain  for  the  rent:  14  Ass.  pi.  11"  [10] 
^' Accord.'Xa)   The  rule  Allegans  contraria  non  est  audiendus  applies: 
Broom's  Maxims,  4th  ed.,  pp.  169,  172.     [He  also  cited  Doe  d.  De 
Batzen  v.  Lewis,  5  A.  &  E.  277  (E.  C.  L.  B.  vol.  31).    Blackburn, 
J.,  referred  to  Green's  Case,  Cro.  El.  8.] 

Secondly,  the  plaintiff  prevented  the  defendants  from  paying  the 
rent  by  refusing  the  tender.  |]Blackbubn,  J. — But  that  refusal  was 
after  the  time  when  the  plaintiff  had  a  right  by  notice  to  determine 
the  grant  Cromftok,  J. — If  the  plaintiff  had  accepted  the  sum  ten* 
der^  he  would  have  affirmed  the  tenancy  to  Midsummer.]  He  might 
have  accepted  the  rent  to  Christmas. 

J.  A.  Bussell,  in  reply. — The  negotiation  for  granting  a  new  license 
▼as  only  for  the  purpose  of  settling  the  actions  against  Hall  and  his 
8on ;  and  tlie  new  license  was  to  be  granted  to  the  son.  [Blackburn, 
J.— The  negotiation  was  also  with  the  father  as  well  as  the  son :  it  is 
evidence  from  which  it  may  be  inferred  that  the  previous  license  waa 
treated  as  still  subsisting.] 

Cbovpton,  J. — ^In  this  case  we  are  not  only  Judges,  but  as  jury* 
men  we  are  to  draw  inferences  from  the  facts.  *The  case  r«o52 
appears  to  me  to  fall  within  the  doctrine  of  election,  as  to  ■- 
which  the  old  rule  of  law,  and  no  doubt  has  been  thrown  upon  it,  is, 
Quod  semel  placuit  in  electionibus  amplius  displicere  non  potest ;  thai 
18,  if  a  man,  having  an  option,  by  some  solemn  act  declares  his  deter- 
mination and  election,  he  cannot  afterwards  recede  from  it ;  and  the 
reason  of  this  is,  that  the  other  party  may  have  been  led  by  thi^ 
expression  communicated  to  him  to  alter  his  position.  Whether  the 
plaintiff  determined  the  license  by  entry,  if  he  has  a  right  of  re-entry, 
or  by  a  formal  notice,  which  is  a  more  roundabout  ceremony,  it  was 
oondeded,  and  indeed  could  not  well  be  doubted,  that  the  right  of 
determining  the  license  was  in  the  option  of  the  plaintiff,  and  there* 
fore  this  must  be  looked  on  as  a  case  of  election. 

The  defence  is  put  upon  two  grounds :  first,  on  the  ground  of  the 
distress;  secondly,  on  the  ground  of  the  negotiation.  Looking  at  all 
the  circumstances  together,  I,  as  a  juryman,  think  that  the  plaintiff 
efficiently  expressed  his  determination  to  treat  the  license  as  exist- 
log,  and  that  he  is  bound  by  that  election.  The  plaintiff's  counsel 
contended  that  we  ought  to  look  at  the  distress  as  one  matter  and  the 
pegotiation  as  another ;  but  I  think  we  should  look  at  them  altogether, 
in  order  to  see  whether  the  parties  did  or  did  not  intend  that  this 
fihoald  be  treated  as  a  subsisting  agreement  between  them.  And  I 
fthoold  not  have  the  slightest  doubt  but  for  one  minute  point.    The 

(•)  la  ^  tdiiloB  of  Cokt*!  R«porU  by  TbomM  and  Frafer,  1826,  the  wordi  <<hitb  nffinsad 
1^  IwM  to  baT«  oontlBMaM  afttr  tW  art  omlttod,  •TidanUj  through  mistaka. 
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doctrine  of  waiver  by  dislress  dBd  of  waive?  by  receipt  of  rent  depend 
oa  two  different  principles.  Waiver  by  receipt  of  rent  only  applies 
to  rent  accruing  subsequent  to  the  forfeiture,  and  that  is  not  the 
present  case.  There  is  no  inconsistency  in  a  man  who  has  givea 
notice  to  determine  a  tenancy  i^ceiving  rent  due  before  the  supposed 

*8531  ^^^i^i^^Q^^io^  ^f  ^^1  A^d  ^consequently  there  is  no  waiver  by 
^  receiving  that  rent,  as  was  expressly  determined  in  Green's 
Case,  Cro.  El.  8.  Waiver  by  distress  depends  upon  a  different  prin- 
eiple,  viz.,  that  at  common  law  a  distress  for  rent  can  only  be  made 
during  the  existence  of  the  tenancy ;  and  the  rent  used  to  be  made  to 
be  due  before  the  last  day  of  the  tenancy,  so  that  the  lessor  might 
distrain  for  it  before  the  actual  determination  of  the  tenancy ;  and 
if  the  lessor  chooses  to  distrain  for  rent  after  the  tenancy  has  deter- 
mined, that  shows  that  he  considers  the  tenancy  as  subsisting,  as  was 
deicided  in  14  Ass.  pi.  10,  cited  in  Plowden  183.  According  to  the 
doctrine  of  election,  he  treats  the  reversion  as  existing,  and  the  rent 
as  still  accruing  from  time  to  time,  instead  of  electing  to  take  the 
land  from  the  tenant.  The  doctrine  of  waiver  rests  on  the  inconsist- 
ency of  a  man  saying,  by  his  distress,  that  a  tenancy  is  subsisting 
when  by  claiming  a  forfeiture  he  asserts  that  it  has  been  determined. 
I  should  have  had  no  doubt  that  the  latter  doctrine  applied  to  the 
present  case,  except  that  it  is  possible  that  the  plaintiff  might  suppose 
that  he  had  a  right  to  distrain  under  stat  8  Ann.  c  14,  ss.  6,  7,  for 
the  half  yearns  rent  within  six  months  after  the  determination  of  the 
grant,  if  the  grantee  continued  in  possession.  It  ia  not»  however, 
necessary  to  decide  whether  that  statute  applies  to  such  a  case  as  this. 

But  upon  the  second  part  of  the  case,  coupled  with  the  first,  I  feel 
ptrongly,  as  a  juryman,  that  the  g^ant  was  in  fact  treated  as  existing, 
A  negotiation  was  going  on,  according  to  which  it  was  intended  and 
expressed  that  there  should  be  a  renewal  of  the  grant  upon  the  terms 
*^"41  ^^  ^^^  damages  and  costs  of  the  actions  *being  settled,  and 

^  ^  that  the  grant  should  be  renewed  from  the  expiration  of  the 
existing  grant;  the  new  grant  to  be  made  to  the  son.  In  the  negotia- 
tion about  extending  the  grant  *  the  parties  speak  of  it  as  existing. 
The  inference  I  draw  is,  that  the  parties,  in  effect,  treat  the  grant  as  an 
existing  one  which  did  not  want  anything  added  to  it.  The  authorities 
are  strong  as  to  this.  In  Green's  Case,  Cra  £K  8,  the  point,  already 
mentioned,  was  determined,  that  where,  after  the  determination  of  the 
tenancy,  the  landlord  received  the  rent  which  was  due,  that  was  no  bar 
to  a  re-entry ;  but  then  in  giving  an  acquittance,  the  landlord  recited 
that  the  other  was  his  tenant,  and  it  is  said,  "in  this  case  by  calling  him 
his  fermor,  this  is  a  full  declaration  of  his  meaning  ta  continue  him  his 
tenant."  And  that  case  was  approved  by  Parke,  B.,  in  Doe  d.  Nash  v. 
Birch,  1 M.  &  W.  402,t  where  that  learnecl  Judge,  during  the  argument* 
says,  p.  406,  *'  In  Green's  Case,  calling  the  party  a  tenant,  in  a  receipt 
for  bygone  rent>  was  held  to  be  sufficient  evidence  of  a  waiver;*'  he 
understates  the  case ;  ^'  and  that  though  the  receipt  of  the  rent  would 
not  be  a  waiver."  Afterwards,  in  his  judgment,  p.  408,  *'  An  abso- 
lute, unqualified  demand  of  the  rent,  by  a  person  having  sul&cieot 
authority,  would  have  amounted  to  a  waiver  of  the  forfeiture." 
Here,  looking  at  the  facts  as  a  juryman,  though  they  would  bear  the 
construction  put  by  Mr,  Bussell^  I  think  the  parties  meant  to  treat 
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this  4J  iEt  subsisting  gliint,  so- (bat  the  n^w  grant  was  to  be,  as  it  w«r^. 
ft  GODtinoation  of  the  old  one, — whether  for  a  month  or  a  week  is  as 
good  as  a  year  for  this  purpose.    And  inasmuch  as  the  defendant; 
might  suppose  th^t  the  rent  ^under  the  fresh  arrangement  was  rMge. 
going  on,  and  bia  noeition  would  thereby  be  altered,  the  plain*  '- 
tiff,  having  onoe  exeroised  his  option,  oould  not  exercise  it  again* 

There  is  another  {Mint  upon  which  it  is  not  necessary  to  give  an 
opinion.  My  impression  is,  that  if  the  rent  did  not  remain  in  arrear 
until  the  giving  of.  the  noticot  (he  plaintiff  could  not  give  the  notice. 
If  the  rent,  up  to  the  time  of  the  supposed  determination  of  the  lease, 
had  been  tendered  alone,  the  tender  would  be  in  time;  for  if  the 
tender  prevented  tbd  rent  being  in  arrear  there  would  not  be  a  for* 
feitiire  of  which  advantage  could  be:  taken.  But  I  should  be  of  a  differ- 
ent opinion  if  the  tender  was  not  only  of  the  rent  prior  to  the  supposed 
ibrfeitare,  but  idso  of  the  subsequent  rent,  for  the  receipt  of  the  subse- 
quent rent  would,  have  altered  the  position  of  the  parties;  and, 
sappoMug  the  leaso  had  not  been  otherwise  continued,  the  plaintiff 
was  not  bound  to  receive,  rent  in  such  a  way  as  would  amount  to  a 
vsiver  of  the' forfeiture,  assuming  it  to  be  not  otherwise  waived. 
•  For  these  reasons  I  am  of  opinion  there  should  be  judgment  for  the 
defendants.  »    ! 

Blackbubn,  J. .  (The  only  other  Judge  present.) — Originally  the 
predecessor  of  the  plaintiff  made  a  grant  to  the  predecessor  of  the 
defendants,  for.  twenty -one  years,'  of  leave  and  license  to  take  the  ore 
he  might  find  in  a  particular  tract  of  country,  and  pay  2of.  a  year 
tent.  It  was  not  a  lease  of  land,  but  a  license  or  grant  to  him  and  to 
his  assigns  to  take  the  ore,  subject*  to  a  proviso  that,  if  the  2oL  should 
he  in  arrear  for  twentv-one  days,  the  predecessor  of  the  plaintiff,  hi^ 
heirs  and  assigns,  might  by  notice  in  writing  determine  the  granlb. 
This  is  a  ^matter  in  whi6h  the  plaintiff  would  have  a  right  to  r#g^ 
choose  what  he  would  do : — the  rent  was  in  arrear  for  twenty-  ■- 
one  days;  and  be  had  an  election  or  option  to  give  notice  in  wrHifMC 
and  determine  the  grant.  Most  of  the.  cases  in  which  the  doctrine  of 
election  has  been  discussed  have  been  cases  of  landlord  and  tenant^ 
under  a  regular  lease,  in  which  has  been  reserved  a  right  of  re-entry 
ibr  a  forfeiture,  that  is,  an  option  to  determine  the  lease  for  a  for- 
feiture ;  but  this  doctrine  is  not,  as  TAr.Iiiissell  seems  to  think,  confined, 
to  such  cases.  So  iar  from  that  being  so,  the  doctrine  is  but  a  branch 
of  the  general  laa  that,  where  a  man  has  an  election  or  option  to 
eater  into  an  estate  >es^^  in  another,  or  to  deprive  another  of  some 
existing  right,  before  he  acts  he  must  elect,  once  for. all,  whether  ha 
wilt  do  the  act  or  not.  He  is  allowed  time  tQ  make  up  his  mind,  but 
when  once  he  has  determined  that  he  will  not  consider  the  estate  or 
lease,  whichever  it  may  be,  void,  he  has  not  any  further  option  to 
change  his  ijaind.  That  was  decided  as  early  as  the  14  Saw.  S,  ia 
the  case  referred  to  (14  Ass.  pi.  10),  cited  in  the  margif  o£  Co.  Litt^ 
811  b,  and  by  counsel  in  the  argument  in  Browning  v.  Beston, 
Plowd.  181,  183.  Then  ar.ises  the  question,  how  is  it  to  be  knowa 
that  the  election  has  been  made?  It, is  laid  down  in  Com.  Dig.  tit  / 
£feeltbn,  (C.  1),  that,  *'a  determination  pf  a  man's  election  shall  be 
nude  by  express  words,  or  by  act."  The  cases  are  uniform  in  tbis» 
Ihat  where  a.  lease  has  been  forfeited.  ap4  ther^  >»  W  election  to  enter 
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or  tiot,  if  the  landlord  either  by  w^id  or  b^r  act  detBrmines  that  ihe 
lease  shall'  coiftiniie  in  existenoe  and  oommaaicates  that  determiaatiaii 
t6  the  other  party,  he  has  elected  that  the  other  shall  go  on  as  tenant, 
«ft571  ^"^  ^^^^  *^^^  tenaiiG;^  shall  oontintfe,  and  baring  done  so  he. 

•I  cannot  draw  back,  as  is  also  laid  down  in  Ck»i.  Dig.  tit.  JBlectim 
0.  2),  *'  if  a  man  once  determines  bis  election,  it  shall  be  deteimiiied 
ijft  ever/'  In  Green's  Case,  Cro.  Eliis,  8,  where  the  lesBor,  who  was 
siseking  to  teoover  by  taking  advantage  of  a  forfeitnre  for  nott-paj- 
ment  ^  rent,  bad  stated  to  the  leseee  that  ha  waa  bis  fermor,  and  so  ^ 
comtniimeated  to  him  that  he  (the  lessor)  considered  him  his  tenant, 
the  Ccmrt  held  that  was  suffloient  to  determine  the  deotioa,  and  that 
the  plaintiff  eould  not  insist  on  «  forfeitare,  for  he  had,  after  the  time 
when  the  rent  onght  to  have  been  paid,  signified  his  determinatiott 
that  the  estate  should  continne,  thpngh  only  bj  wcnrds  which  he  might, 
nterer  have  intended  to  have  that  eflfect.  That  doetrine  wae  approved 
of  by  Lord  Wensleydale,  then  Parker  B.,  in  Doe  d.  Nash  «.  Birch,  1 
tf  •  &  W.  402,t  where  the  question  waa  whether  a  demand  by  ihe 
landlord's  son  of  a  quarter's  rent  which  had  beeome  due  snbseqnent 
to  a  forfeitnre  amounted  to  a  waiver  ol  the  ferfeilnre.  The  ease  was 
decided  on  the  ground  that  the  son  had  not  authority  to  waive  the 
forfeiture ;,  but  Parke,  B.,  p.  408,  intimates  his  opinion  that,  if  the  son- 
bad  sueh  authority,  the  demand  of  rent»  though  not  acted  upon,  would 
have  been  a  sufficient  eommunicatioa  to  the  tenant  tliat  he  conaidered* 
the  lease  as  existing,  and  it  would  have  been  like  Cb-een's  Case,  and* 
the  forfeiture  Would  have  been  waived.  The  law  is  the  same  when  a 
distress  is  made  for  subsequent  rent.  The  fact  of  making  the  distress 
is  an  assertion  by  the  ]andk>rd  that  the  eslate  oontinues,  stronger  than 
ai  mere  aesertion  by  words ;  and  to  make  a  subsequent  entry  would  be 
t«eatittg  his  election  as  void. 
i^gg^      *With  respect  to  the  payment  cf  rent^  the  disUnetioB  is 

-^  pointed  out  by  my  brother  Crompton ;  the  acceptance  of  rent, 
^crued  due  after  the  cause  of  forfeiture,  is  an  avowal  and  assertion 
that  the  estate  contiaudd  after,  and  shows  that  the  landlord  baa  deter* 
mined  hie  election,  and  he  cannot  afterwards  treat  the  lease  as  void 
a^d  enter  after  that  period.  But  the  receipt  of  rent  accrued  due  before 
Ae  forfeiture  is  no  wairer^  there  is  nothing  to  show  that  the  estate 
Continued.  That  poiet  was  also  decided  in  Green's  Case,  Cro»  Eliz.  S, 
Where  the  Court  expressly  determined  that  the  receipt  of  rent  for  non- 
payment ^  which  the  forfeiture  acorued  was  no  wad ver. 
<  Assuming  this  to  be  the  law,  any  statement  on  the  part  of  the 
plaintiff  tbat  this  license  was  a  continuing  one,  communicated  to  the 
dther  side,  would  put  an  end  to  his  right  to  deliver  a  written  notioe; 
ted  the  next  question  is,  has  there  in  fact  been  such  a  commimica* 
libnf  We  are  to  consider  the  case  as  jurymen.  Two  acts  are  relied 
en  by  Ike  defendants,  and  I  think  that,  taken  together,  they  suffi- 
etently  ehow  that  there  was  such  a  determination  on  the  part  of  the 
plaintiff  to  donsider  the  license  as  continuing  as  preventea  him  from 
after^Mirds  giving  notice.  First,  in  Match,  three  or  four,  months  after 
rtfae  enm  ^  £57.  bad  become  due,  whioh  ought  to  have  been  paid  at 
GhiristmaSi  1867,  the  plaintiff  made  a  distress  %nd  gave  notice  that  he 
«iraa  ^detraining  the  goode  under  the  grant.  He  was  wrong  in  thiidc« 
digi3iatheeoold«UstrjM,forthedeedwa8MlaWaae.  Botaltboi«h 
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the  distress  was  illegal,  it  was  not  the  less  an  indication  of  his  mind, 
yiz.,  that,  thinking  it  was  a  lease,  he  considered  it  as  still  continning* 
If  this  had  been  a  lease,  another  (question  would  have  arisen,  whether 
or  not,  inasmuch  as  under  stat.  8  Ann.  o.  14,  ss.  6  7,  a  landlord 
^may  distrain  within  six  months  after  the  lease  is  determined,  r^oxQ 
the  £ict  of  making  a  distress  within  six  months  after  the  for-  *- 
feiture  accrued  would  be  sufficient  evidence  that  the  landlord  waa 
treating  the  estate  as  continuing,  when  it  might  be  that  he  was  dis'^ 
training  under  the  idea  that  the  estate  was  at  an  end,  but  that  by  force 
of  the  statute  he  might  distrain  within  six  months  of  the  determina- 
tion of  the  tenancy.  I  incline  to  think  that  it  would ;  but  when  we 
have  also  what  tends  to  show  that  the  plaintiff  considered  the  license 
as  continuing  and  treated  it  as  such;  and  when  we  find  that  there 
were  negotiations  about  the  terms  on  which  the  actions  for  illegal 
distress  shonld  be  settled,  one  6t  which  was  that  upon  their  being 
abandoned  the  plaintiff  should  grant  to  the  person  exercising  the 
right  granted  by  the  license  under  the  def<^dants  a  license  for  twenty'^ 
one  years  more,  eommencing  from  the  end  of  the  first  term  of  twenty^ 
one  years,  though  the  plaintiff  afterwards  went  off  frote  that,  I,  aa  ft 
juryman,  draw  the  conclusion  that  he  communicated  to  the  other  side 
that  he  was  going  to  grant  a.  lieeose  at  the  end  of  the  existing  license^ 
and  consequently  he  sufficiently  expressed  that  that  was  an  existing 
license.  These  facts  are  stronger  than  those  in  Qrera's  Oaae^  Ore. 
EUz.8. 

As  to  the  supposed  effeet  of  the  tender,  I  am  inclined  to  think  tha^ 
feopposing  it  had  been  made  for  the  sum  due  at  Ofaristmas,  1867,  il 
Would  not  have  prevented  the  plaintiff  from  giving  his  notice  to  deter* 
mine  the  license.  I  take  it  that  a  tender  has  tbe  same  eiBsct  as  pay« 
ment.  The  question  would  be  whether,  if  the  sum  was  due  on  the 
S5th  December,  and  twenty*one  days  i^r  the  causa  of  forfeiture 
^accrued,  and  it  had  been  paid  sabsequently,  the  aooeptanee  r#D^ 
«f  that  would  determine  the  right  to  put  an  end  to  the  lieense.  '-  - 
Green's  Case  is  expressly  in  point.  There  the  cause  g^  forfeitnre  weis 
iK)n-payment  of  rent.  Two  days  aifter  it  was  ctemanded  ihe  rent  wae 
^id ;  yet,  it  was  resolved  that  the  mere  receipt  of  the  rent  after  lite 
day  would  not  prevent  the  right  to  re-enter  as  for  a  forfeitiite,  for  tibe 
money  was  due  before  the  forfeiture  accrued.  So  in  the  present  ease, 
suppose  there  bad  been  adistinct  teoid^  of  the  rent  due  on  the  26tli 
of  December,  it  might  have  operated  as  payment ;  but  payment  of 
that  suim  would  not  have  prevented  the  plaintiff's  right  to  reooveVi 
Here  ^wever  was  not  a  clear  tender  of  tne  sum  whioh  the  pbuntiir 
was  bound  to  raoeive,  but  of  that  together  with  other  sums  wnich  the 
defendants  had  not  a  right  to  tender,  and  could  not  have  insinfed  ihut 
the  plaintiff  ehocdd  accept.  But  it  is  not  necessary  to  determine  tibia 
point. 

Upon  the  ether  greunda  I  am  jolear  that  tbe.defendaata  are  entitled 
to  our  judgment  Judgment  for  the  defiandasta^n) 

(a)  Aflff^Md  ia  tx«h«^«)r  CkMiW,  BMWf  ViMlloii,  ise^  M»^6gk 


•»     •• 
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*361]  »HARTNALL  v.  The  RYDE  COMMISSIONERS.  June  21 

Commitnoners, — Action, — Ihwna  Improvement  Cluasee  Act,  1847»  10  d:  11  Vict,  c.  34, 
a,  49. — Ryde  Improvement  Act,  17  dh  18  Fic^.  e.  Izzxiii. 

By  The  Ryde  ImproTemont  Act,  1854, 17  A  18  Viot.  o.  IzzzllL,  which  ineorponted  The  Town 
ImproTement  Clauses  Aot,  1847,  10  A  11  Vict.  e.  34,  Commissioners  for  cwrrying  the  Act  iota 
•zectition  were  incorporated;  and  were  empowered  to  levy  rates  to  a  limited  amoiuit»  and  is  In 
applied  to  speciied  parposes.  Bj  The  Towns  ImproTement  Clanses  Aet,  1S47,  sect.  47,  Ut 
management  of  streets  is  Tested  in  the  Commissioners ;  by  seet.  48,  they  are  made  sarreyon  of 
highways;  and  by  sect  49,  they  are  to  be  gnUty  of  a  misdemeanor  for  neglecting  to  repair  say 
public  highway  within  the  limits  of  the  special  Act,  and  liable  to  be  indicted  in  the  ssms 
tsanner  as  the  inhabitants  of  a  parish.  Held,  that  the  Commissioners  were  liable  to  an  aetioa 
for  injury  to  a  person  eaased.by  a  footway  within  the  limits  of  the  loeal  Act  being  out  of  repair; 
and  that  it  was  not  neeusary  to  mm  in  the  declaration  that  they  had  funds  applicable  to  the 
repair  of  the  footway. 

The  declaration  stated  that,  after  the  first  election  of  Commissioners 
under  "  The  Ryde  Improvement  Act»  1854,"  and  after  the  coming  into 
operation  of  the  whole  of  that  Act,  the  defendants  were  the  Gomniis* 
sioners  for  the  time  being  dnlj  elected  and  acting  under  it,  and  the 
pavement  and  footway  after  mentioned  were  situate  within  its  limits, 
and  were  under  the  care,  management,  and  control  of  the  defendants 
as  such  Commissioners ;  and  the  defendants  wrongfully  suffered  and 
permitted  a  certain  footway  in  and  being  part  of  a  public  highway  in 
the  town  of  Ryde,  in  the  Isle  of  .Wight,  in  the  county  of  Southamp- 
ton, to  be  and  continue  out  of  repair  and  in  a  state  and  condition 
dangerous  for  foot-passengers  using  or  passing  along  the  highway  and 
footway  thereof;  and  a  certain  rounded  paving  or  curbstone  was  then 
negligently  and  wrongfully  suffered  and  permitted  by  the  defendants 
to  be  at  the  end  of.  the  footway,  so  that  the  footway  terminated 
abruptly  and  dangerously  to  foot*passengers  lawfully  using  and 
'4,0 /»ni  passing  *along  the  same;  and  the  same  then  was  left  by  the 
^  vozj  def^QJi^n^  nf^r  daylight  had  ceased  without  any  sufficient  01 

S roper  light  to  warn  persons  lawfully  using  the  footpath  of  the 
angerous  state  thereof,  whereby  the  plaintiff,  while  lawfully  using 
und  walking  upon  and  along  the  highway  and.  the  footway  thereof, 
after  daylight  had  ceased,  slipped  and  fell  off  the  paving  or  curbstone 
add  the  footway,  and  broke  his  leg,  &o. 
,  Demurrer,  and  joinder, 
i    "The  Ryde  Improvement  Act,  1864,"  17  &  18  Vict.  c.  bcxxiii. 

By  sect.  19,  the  persons  elected  Commissioners  for  the  purpose  of 
<Hirrying  the  Act  into  execution  were  incorporated  by  the  name  of 
The  Ryde  Commissioners,  and  vrere  empowered  to  sue  and  be  sued,  &c. 
'  Sect.  48  incorporated  with  that  Act  The  Towns  Improvement  Clauses 
Act,  1847, 10  &  11  Vict  c.  84,  subject  to  certain  exceptions. 
I  Sect  115.  '' Except  as  by  this  Act  otherwise  provided,  &a,  all 
moneys  from  time  to  time  borrowed,  raised,  or  otherwise  received  by 
•the  Commissioners  shall  be  carried  to  the  credit  of  '  the  general  par- 
poses  account,'  and  all  moneys  from  time  to  time  carried  to  the  credit 
of  that  apcount  shall  be  applied  as  follows :"  &o.  "  Fourthly,  in  car- 
rying the  several  purposes  of  this  Act  into  execution,  so  far  as  the 
same  are  not  by  this  Act  otherwise  sufficiently  provided  for." 

Sect.  117.  ''It  shall  be  lawful  for  the  Conunissioners,  once  in  every 
year,  or  oftener  if  they  think  fit,  to  make  one  or  more  equal  rate  or 
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rates,  assessment  or  assessments,  to  be  called  '  tlie  rate  for  general 
porposes/  for  all  the  purposes  of  this  Act  not  herein  otherwise  ex* 
pressly  provided  for,  but  such  rates  or  ^assessments  shall  not  rtoi»A  ' 
exceed  in  anj  one  year  28.  6d.  in  the  pound,"  &c.  ^ 

By  sect.  118,  every  rate  made  under  the  authority  of  the  Act  shall 
be  made  and  levied  upon  the  occupiers  of  property  assessable  to  the 
poor-rate,  &c. 

The  Towns  Improvement  Clauses  Act,  1847, 10  &  11  Yict.  a  84. 

Sect.  47.  '*  The  management  of  all  the  streets  which  at  the  passing 
of  the  special  Act  are  or  which  thereafter  become  public  highways, 
and  the  pavements  and  other  materials,  as  well  in  the  footways  as 
carriageways,  of  such  streets,  and  all  buildings,  materials,  implements, 
and  other  things  provided  for  the  purposes  of  the  said  highways,  by 
the  surveyors  of  highways  or  by  the  Commissioners,  shall  belong  to 
the  Commissioners." 

Sect.  48.  **  TheTCommissioners,  and  none  other,  shall  be  the  sur- 
veyors of  all  highways  within  the  limits  of  the  special  Act,  and  within 
those  limits  shall  have  all  such  powers  and  authorities,  and  be  subject 
to  all  such  liabilities,  as  any  surveyors  of  highways  are  invested  with 
or  subject  to  by  virtue  of  the  laws  for  the  time  being  in  force ;  and 
the  inhabitants  of  the  district  within  the  said  limits  shall  hot,  in*, 
respect  of  any  lands  situate  within  the  said  district,  be  liable  to  the 
payment  of  any  highway-rate,  grand  jury  cess,  or  other  payment  in 
respect  of  making  and  repairing  roads  within  the  other  parts  of  the 
parish,  township,  barony,  or  place  in  which  the  said  district  or  part 
thereof  is  situate." 

Sect.  49.  ''The  Commissioners  shall  be  deemed  guilty  of  a  misde*. 
meanor  for  refusing  or  neglecting  to  repair  any  public  highway  within 
the  limits  of  the  special  Act,  and  shall  be  liable  to  be  indicted  for 
such  misdemeanor  in  the  same  maimer  as  the  inhabitants  thereof,  or 
of  ^any  parish,  township,  or  other  district  therein,  were  liable  rtooA 
before  the  passing  of  the  special  Act."  ^ 

Karslakcy  in  support  of  the  demurrer. — ^Tfae  Byde  Commissioners 
are  not  liable  to  this  action.  By  The  Towns  Improvement  Clauses 
Act,  1847,  10  &  11  Vict.  c.  84,  ss.  47,  48,  they  are  placed  in  the 

fo^ition  of  surveyors  of  highways.  In  Young  v.  Davis,  7  H.  &  N. 
60,t  affirmed  in  Exchequer  Chamber,  2  H.  &  C.  197,t  it  was  held 
that  no  action  lay  against  a  surveyor  of  highways  for  damage  result- 
ing  from  an  accident  caused  by  his  neglect  to  repair  the  highway. 
The  declaration  alleges  only  an  act  of  omission  by  the  defendants. 

Farther.  The  Byde  Improvement  Act»  1854,  .17  &  18  Yict.  o. 
Ixxxiii.,  sect.  115,  contains  directions  as  to  the  mode  in  which  the 
Commissioners  shall  apply  the  moneys  in  their  hands :  and  the  decla- 
ration  should  have  averred  that  they  had  funds  applicable  to  the 
repair  of  this  footway,  and  that  they  had  a  discretion  so  to  apply 
them.  By  sect.  117  they  are  empowered  to  make  rates  for  the  pur- 
poses of  tne  Act,  but  such  rates  are  not  to  exceed  in  any  year  2t.  6(L 
io  the  pound.  [Blaokbubk,  J. — In  an  indictment  against  a  parish  or 
township  for  non-repair  of  a  highway  it  is  neVer  averred  tnat  there 
are  funds  sufficient  to  repair  it.]  •  These  Commissioners  are  only 
incorporated  sub  modo;  they  are  unpaid  Commissioners  intrusted 
vith  a  duty,  but  are  not  liable  for  a  neglect  of  it :  Metcalfe  v.  Hether- 


884  HARTNALL  v.  HYDE.    T.  Y.  1863. 

ington,  11  Exch.  267.t  [Cbomftox,  J« — The  inartUtic  mode  of  legis- 
lation in  modern  times,  by  throwing  two  Acts  together  and  directJDg 
that  they  shall  be  read  together  so  far  as  they  are  not  incoDsistent 
*Sfi'l  ^^^  *oach  other,  often  imposes  a  difficult  duty  upon  the  Goart 
^  Bat,  in  order  to  determine  in  favour  oi  tbedefenaants,  we  must 
strike  sect.  49  out  of  The  Towns  Improvement  Clauses  Act,  1847.] 

U.  U.  Bullen,  oontr&,  was  not  called  upon. 

Cromptok,  J.— Th^  Towns  IiUprovement  Clauses  Act,  1847,  being 
incorporated  with  the  Byde  Improvemeot  Act,  1834,  17  &  18  Yict, 
a  Ixxxiii.,  we  must  look  to  the  provisions  of  the  former  Act.  If  we 
saw  anything  in  the  latter  Act  necessarily  inconsistent  with  the  for- 
met,  or  anything  showing  that  it  was  intended  that  sect.  49  ef  the 
former  Act  should  not  apply  to  the  town  of  Byde,  we  should  exclude 
it  from  our  consideration.  But  by  The  Byde  Improvement  Act,  1854, 
the  defendants  are  made  a  corporation  capable  of  being  sued,  and  the 
oomplaint  in  the  declaration  is  thi^  they  have  not  dune  their  duty  iu 
repairing  a  highway  within  their  district.  The  Question  then  is, 
whether  an  action  will  lie  against  them  by  an  inaividual  who  has 
sustained  special  damage  from  the  n<Hi-performance  of  that  duty. 
Tounff  V.  Davis,  7  H.  &  N.  760,t  is  not  applicable :  that  case  was  coq- 
siderc^  in  the  Exchequer  Chamber,  2  U.  ^  C.  197,t  and  we  thought 
that  by  The  Highway  Act,  6  &  6  W.  4,  e.  50,  the  surveyors  of  high- 
ways .were  only  servants  of  the  parish,  and  that  the  maxim  Bespondeat 
superior  applied.  There  has  never  been  an  Act  of  Parliament  which 
lias  thrown  the  obligation  to  repair  on  two  bodies :  on  the  other  hand 
the  public  have  always  had  some  one  body  of  persons  to  look  to.  lu 
*8661  ^^  pi^esent  case,  by  The  Towns  *Improvement  Clauses  Act, 
^  1847,  sect  47,  the  management  of  the  streets  which  are  high- 
ways is  vested  in  the  Commissioners ;  and  by  sect.  49  they  are  to  be 
deemed  guilty  of  a  misdemeanor  for  neglecting  to  repair  any  highway 
within  the  limits  of  the  Act,  and  liable  to  be  indicted  for  such  misde- 
meanor in  the  same  manner  as  the  inhabitants  thereof  were  liable 
before  the  passing  of  the  special  Act  These  enactments  take  away 
the  liability  of  the  parish  to  do  the  repairs  and  cast  upon  the  new 
body  a  liability  to  the  same  extent  as  that  which  before  lay  upon  the 
parish;  and  cons^uently  a  liability  for  acts  of  omission  to  repair. 

Then  it  was  saia  that  we  must  couple  this  liability  with  aect^  117 
of  the  special  Act,  by  which  the  Commissioners  are  to  make  rates  not 
exceeding  in  any  year  &.  M.  in  the  pound,  and  with  sect.  115,  by 
which  the  moneys  raised  are  to  be  implied  in  a  particular  way ;  and 
it  was  argued  that,  unless  H  was  shown  that  the  Commissioners  bad 
funds  applicable  to  the  purpose,  there  was  nobody  to  whom  the  publio 
eould  look  for  the  repair  oi  the  highways.  But  when  they  are  made 
liable  to  repair  the  highways,  it  is  no  answer  to  say  that  they  have 
no  funds,-*-they  must  get  funds.  The  parish,  when  tbe^  were  liable, 
eould  not  have  said  we  are  not  in  funds.  After  a  verdict  of  guilty 
upon  an  indictment  for  non-repair,  process  went,  and  the  parish  was 
compelled  to  perform  the  duty  of  repairing.  Under  The  Towns  Im- 
provement Clauses  Act,  1847,  sect  49,  the  Commissioners  are  guilty 
of  a  misdemeanor  in  refusing  or  neglecting  to  repair;  and,  being  so, 
if  a  private  person  suffers  special  damage  from  the  repairs  not  having 
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been  done  tb^  are  witliin  ilie  ganend  rale  of  law,  and  uolew  tliey  dan 
discharge  themaelTes  are  Uable  to  an  aetioa. 

^Blackbobk,  J.  (Tbe  oaly  otber  Judge  present.)-i^I  am  of 
tbe  nine  opinioo.  Metoalfe  v.  Hetherkigiony  11  Exch.  257«t 
is  not  in  point.  Tbere  the  declaration  was  against  trustees  of  a  liar- 
bour  appointed  nnder  a  local  A<^  of  Parliament  for  negligence  i4 
keeping  the  harbour,  whereby  the  plaintiff 's  ship,  in  respect  of  whicH 
the  defendants  received  harbour  auesi  was  injured ;  but  it  did  not 
show  that  die  tmstees  were  under  any  obligation  to  clear  out  the  bar-; 
boar ;  and  upon  that  the  decision  of  the  Court  was  that  the  declant; 
tioa  was  bad ;  and  it  was  said  that  if  such  an  obligation  was  shown^ 
ioasmueh  as  they  had  under  the  Act  a  dis^etion  as  to  the  applicatioi^ 
of  the  funds,  in  order  to  make  a  good  declaration  it  should  have  been 
allied  further  that  tfaey  had  funds  in  their  hands  which  they  were 
bound  to  apply  in  clearing  oot  the  harbour.  In  Th^  Towns  Improve^ 
ment  Clauses  Act,  1S47|  seet  49,  the  Legislature  have  used  clear  Ian? 
gutge  to  express  what  was  not  expressed  in  the  local  Act  in  Metcal^ 
V.  Hetfaerington,  viz.,  that  the  Commissioners  shall  repair  tbe  high- 
ways and  be  liable  to  an  indictment  £ot  neglecting  to  repair  them«     ^- 

As  to  the  point  that  it  was  necessary  to  aver  that  the  defendantf 
had  funds  in  their  bands  applicable  to  the  repair  of  this  footway^ 
though  the  want  of  futtda  smight  throw  a  difficulty  in  tho  way  of  th^ 
phuntiff  getting  eompensatftOD,  it  is  no  answer  on  damurrer  to  tl4 
«edaiation,  and  dbes  not  prevent  him  recovering  judgment 

Judgment  for  the  plainti£  ; 
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«.  10. 

1.  A  MBTleHoa,  wdn  tUt  19  O.  2,  e.  SI, :  1,  tfterging  tbat  tbe  M&U^aik  418  **fM$n^ 
cirtt  one  profkne  enrfle"  (eetting  it  out)  ^tirenl^  leteral  tfaaee  fepealed,"  And  «i^|i4sifig  hist 
"for  kit  teid  eSbnee"  to  IbiMt  the  eaai  of  U»  Mof  s  eotoloaTO pooolij  ot  tteiofte  of  4f. 
for  ftek  rtpetHloo  of  Hm  eoth,  If  feed. 

1  An  iiifonBolioo  forprofSinelj  eoraUif  one  profiuie  enric^  fOTCtal  timei  repeetod,  la  Bot  laid 
ibc  dopUettj  witKin  etst  11  a  13  Viet  0.  43,  i.  liO. 

•  •  » 

C!oNVicn6K  by  two  ^istiees  of  Buckkighamshire,  removed  by  cer« 
tiorari. 

'^  Bucks.  Be  it  remeinbered,  that  on,  tsc^  $A,  ko.,  John  Mason  Soot(, 
of,  &c.,  meatman,  is  convicted  before  ns^  the  undersigned,  two  of  Her 
Majesty^s  justices  of  the  peace  for  the  «aid  county,  for  that  he,  tbe 
Baid  John  Mason  Scott,  on,  &a,  at,  &c^  unlawfully  did  profanely  curse 
ODe  profane  curse  in  these  words,  to  wit  (setting  it  out),  twenty  seve 

■  J         ~^ 


ral  times  repeated.  And  ve  adj  idge  tbe  aM  John  Mason  Scott,  for 
bis  said  offence,  to  forfeit  and  pay  the  sum  of  2 A,  to  be  paid  and  ap- 
plied according  to  law ;  and  also  to  pay  Jiunes  King,  who  pcoseouteth 
m  this  behalf,  tbe  sum  of  12d.  ttL  for  his  ooats«  Given  under  our 
hands  and  seals^"  ko, 

"  E.  W.  SSLBT  LowNDxa.    (u  8,) 
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In  Easter  Terra,  Soil  obtained  a  rale  calling  upon  the  proaecntor 
to  show  cause  wbj  the  conviction  should  not  be  quashed  on  the 
grounds^  first,  that  it  included  several  offences,  and  was  therefore  bad 
for  duplicity,  and  in  contradiction  of  stat.  11  &  12  Vict.  c.  43,  s.  10; 
secondly,  that  the  penalty  was  not  warranted  by  stat.  19  G.  2,  c.  21, 
8. 1,  under  which  the  conviction  took  place. 
#3Adl       *i^<^a^  showed  cause. — The  offence  of  profanely  cursing  or 

^  swearing  may  include  several  curses  or  oaths ;  as  an  assault 
may  include  several  blows.  Stat.  19  Q.  2,  c.  21,  contemplates  a  con- 
viction  for  one  offence  where  several  profane  curses  or  oaths  have 
been  uttered  at  one  and  the  same  time.  Sect.  1  imposes  the  penalty 
on  the  offender  for  cursing  or  swearing,  not  for  every  curse  or  oath; 
and  in  order  to  get  rid  of  all  technical  difficulties  a  form  of  conviction 
is  given  in  sect.  8,  as  follows : — '*  Be  it  remembered,  that  on  the 
day  of  ,  in  the         year  of  His  Majesty's  reign,  A.  B.  was  con- 

victed before  me  {(me,  &c.)  of  swearing  one  or  mare  profane  oath  or 
tathe,  or  of  cursing  one  or  more  profane  curse  or  curses,  as  the  case  maif 
k."  By  sect.  5,  in  case  any  common  soldier  or  common  sailor  shall 
be  convicted  of  profane  cursing  or  swearing,  and  shall  not  imme- 
diately pay  down  the  penalty  or  give  securitv  for  it»  instead  of  beiog 
committed,  to  the  house  of  correction,  he  shall  be  publicly  set  in  the 
itocks  for  one  hour  "  for  every  single  offence ;  and  for  any  number 
of  offences,  whereof  he  shall  •  be  convicted  at  one  and  the  same  time, 
two  hours."  [Cromftok,  J. — ^The  form  of  conviction  given  in  sect 
8  looks  as  if  the  Legislature  recognised  a  conviction  including  several 
oaths ;  and  the  form  of  commitment  in  6  Burn  Just.,  by  Bere  and 
Chitty,  p.  1285,  recites  a  conviction  with  the  words  ''one  profane 
oath"  and  "  one  shilling"  between  brackets,  which  shows  that  it  was 
considered  that. the  conviction  might  be  for  one  or  more  profane 
eaths;  but  they  must  be  distinct  oaths.]  The  form  of  conviction  in 
.6  Bum  Just.9  by  Bere  and  Chitty^  p.  1284,  is  copied  from  stat  19  0. 
2,  c.  21,  s.  8 :  the  form  in  Paley's  Law  and  Practice  of  Summary  Con- 
it^o^Q-y  victions,  4th  *ed.,  p.  667,  warrants  this  conviction.    [Crokf- 

^  ton,  J. — A  magistrate  may  convict  for  profanely  swearing  or 
eursing  in  his  presence  and  hearing.  Suppose  he  fines  a  man  for  swear* 
ing  one  pro&ne  oath,  has  the  man  license  to  go  on  profiEinely  swearing 
without  being  subject  to' a  further  penalty?],  In  the  convictions 
under  stat  6  &  7  W.  8,  c.  11,  s.  1,  the  words  of  which  are  nearly  the 
same  as  those  in  stat  19  0. 2,  c.  21,  s.  1,  the  swearing  of  several  oaths 
is  alleged  in  the, same  conviction  with  a  cumulative  penalty  of  2«.  for 
each  oath,  and  the  present  objection  was  not  taken  in  the  cases  which 
arose  under  that  Act -.'Bex  v.  Sparling,  1  Str.  497;  Bex  v.  Boberts, 
Id.  608,  2  Ld.  Baym.  1376;  Bex  v.  Ghaveney,  2  Ld.  Baym.  1368. 
[Holl,  contri.-^In  Bex  v.  Boberts,  it  does  not  appear  whether  there 
was  more  than  a  single  penalty.  Cbomptok,  J. — The  Master  of  the 
Crown  Office  informs  us  that  there  is  no  record  or  memorandum 
in  that  office  of  any  case  of  conviction  under  stat  19  O.  2,  c.  21. 
WiOHTXAN,  J.— Under  stat.  6  &  7  W.  8,  a  11,  it  seems  to  have  lieen 
tile  invariable  practice  to  draw  up  the  conviction  in  this  form,  and  it 
was  recognised  in  Bex  v.  Sparling,  1  Str.  497,  where  the  Court  said, 
p.  498-— 't  To  give' the  justice  a  power  to  adjudge  the  forfeiture  at  the 
rate  of  2«.  it  must  appear,  that  the  defendant  is  not  such  a  person 
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upon  whom  a  less  penalty  is  inflicted  by  the  statute.'*]  Jervis's  Act, 
11  &  12  Vict.  c.  48,  s.  10,  enacts  "that  every  information  shall  be  for 
one  offence  only,  and  not  for  two  or  more  offences ;"  but  the  offence 
here  is  one. 

HoU,  contr4. — This  objection  was  not  taken  in  the  cases  cited ;  and* 
the  enactment  in  Jervis's  Act,  11  k  12  Vict.  *c.  48,  s.  10,  seems  r#o7i 
to  show  that  the  practice  in  many  cases  had  been  to  include  '• 
several  distinct  offences  in  one  conviction,  as  indictments  for  misde* 
meanor(a)  may  contain  several  counts  for  different  offences.  [Croup- 
Tox,  J. — That  has  not  been  the  practice  in  modem  times :  it  has  been 
held  that  under  the  Game  Acts  a  person  cannot  in  the  same  convic* 
tion  be  convicted  of  more  than  one  offence  in  the  same  day.  Stat.  19 
G.  2,  c.  21,  s.  5,  shows  that  the  Legislature  contemplated  a  single  and 
a  double  offence.  [Blackburn,  J. — Under  stat.  24  k  25  Vict.  c.  99, 
8.  10,  the  uttering  counterfeit  coin,  followed  by  a  second  uttering 
within  ten  days,  is  punished  more  severely  than  a  single  uttering.] 
Stat.  19  G.  2,  c.  21,  s.  5,  only  shows  that  when  a  soldier  or  sailor  has 
been  convicted  of  several  offences  "  at  one  and  the  same  time"  he  may 
be  placed  in  the  stocks  for  two  hours,  but  does  not  say  that  he  may 
be  convicted  in  the  same  conviction.  If  the  justices  considered  the 
oaths  as  one  swearing,  they  should  have  imposed  the  penalty  of  two 
shillings  only.  In  Newman  v.  Bendyshe,10  A.  k  E.  11  (E.  C.  L.  R. 
vol.  37),  a  conviction  under  stat.  11  G.  4  &  1  W.  4,  c.  64,  charging  the 
party  with  keeping  his  house  open  for  the  sale  of  beer,  selling  beer, 
and  suffering  beer  to  be  drunk  and  consumed  in  the  house  at  an  un- 
lawful time,  was  held  bad  for  including  three  distinct  offences,  though 
only  one  penalty  was  imposed. 

Keane  was  not  called  upon  to  reply. 

WiOHTMAN,  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 

I  will  consider  the  case  first  without  ♦reference  to  Jervis's  Act,   r»q7o 

II  k  12  Vict.  c.  48.  This  is  a  prosecution  under  stat.  19  G.  2,  •-  '^ 
c.  21,  intituled  *^  An  Act  more  effectually  to  prevent  profane  cursing 
and  swearing,"  by  which  itis  enacted  (sect.  1)  that  "if  any  person  or 

Grsons  shall  proH^nely  curse  or  swear,  and  be  thereof  convicted,  &c., 
fore  any  one  justice  of  the  peace,  &c.,  every  person  or  persons  so 
ofTending.  shall  forfeit  and  lose  the  respective  sums  hereinafter  men- 
tioned;  (that  is  to  say),  every  day-labourer,  &c.,  one  shilling;  and 
every  other  person  under  the  degree  of  a  gentleman,  two  shillings; 
and  every  person  of  or  above  the  degree  of  a  gentleman,  five  shillings. 
And  in  case  any  such  person  or  persons  shall,  after  conviction,  offend 
a  second  time,  every  such  person  shall  forfeit  and  lose  double,  and 
for  every  other  offence  after  a  second  conviction,  treble  the  sum  first 
forfeited  by  any  offender,  for  profane  cursing  and  swearing  as  afore- 
said." And  by  sect.  8  a  form  of  conviction  is  given  [his  Lordship 
read  it].  The  conviction  in  the  present  case  follows  the  form  given 
in  the  statute ;  for  the  defendant  is  convicted,  for  that  he  '*  did  pro- 
fanely curse  one  profane  curse  in  these  words,  to  wit,"  (the  curse  is 
set  out  which  without  doubt  is  profane),  **  twenty  several  times  re* 
peated,"  and  he  is  adjudged  "for  his  said  offence*'  to  forfeit  and  pay 
the  sum  of  27.,  being  at  the  rate  of  two  shillings  for  each  curse. 
It  is  objected  that  this  is  a  conviction  for  several  offences,  and  ia 

(a)  At  to  iodlotmeiito  fbr  larc«nj,  §9tthLUMli  Viot  e.  96,  a.  5.      "  ' 
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therefore  bad,.  But  several  cases  of  oonvietions  under  stat  6  &  7  W. 
8,  e.  11,  were  brought  before  us,  and  in  all  of  tbem  the  defendant  was 
charged  with  swearing  several  oaths  which  were  included  in  one  con- 
viction, and  he  was  adjudged  to  forfeit  so  much  at  the  rate  of  two 
sAiiUiDgs  for  each  oath ;  and  though  in  all  the  instances  the  conviction 
*2731  ^^  Squashed,  the  present  objection  has  never  before  been 
^  taken ;  and  in  one  of  the  cases,  Rex  t;.  Roberts,  1  Str.  608,  2 
Ld.  Baym.  1876«  the  Court  held  the  conviction  good  in  substance, 
though  it  was  quashed  for  a  formal  defect  The  conviction  in  form  is 
indeed  for  the  offence  of  cursing  several  profane  curses ;  and  it  is  said 
that  it  only  warrants  the  imposition  of  one  penalty.  But  the  form 
given  in  the  statute  evidently  shows  that  the  Legislature  contemplated 
that  a  person  cursing  or  swearing  one  or  more  profane  curses  or  oaths 
may  be  adjudged  to  pay  a  camulative  penalty  in  one  conviction ;  and 
the  profane  cursing  or  swearing  being  the  offence  which  the  statute 
prohibits,  as  often  as  the  person  repeats  such  curses  or  oaths  con- 
secutively he  forfeits  the  sum  specified.  Therefore^  looking  at  the 
case  independently  of  Jervis's  Act,  I  am  of  opinion  that  on  the  terms 
of  the  statute  and  upon  authority  the  conviction  ought  to  be  support^. 

Then  it  is  said  that  at  any  rate  the  conviction  is  bad  since  tlervis*i 
Act,  11  &  12  Vict.  c.  43 ;  because  sect.  10  enacts  that  every  informa- 
tion for  any  offence  punishable  upon  summary  conviction  "shall  be 
for  one  offence  onlj,  and  not  for  two  or  more  offences."  The  offence 
here  is  the  swearing  on  one  occasion  so  many  oaths,  which  subjects 
the  defendant  to  a  cumulative  penalty  of  two  shillings  for  each  oath. 
It  is  said  that  the  defendant  is  subject  to  one  penalty  only ;  bat 
according  to  the  construction  which  has  been  put  upon  stat.  19  6.  2, 
a  21,  and  the  form  given  by  that  Act,  though  the  offence  of  swearing 
the  same  oath  several  times  on  one  occasion  is  one,  it  seems  to  have 
been  considered  that  the  penalty  was  at  the  rate  of  so  much  for  each 
oath  sworn  at  the  same  time.  Therefore,  if  the  offence  is  one,  and 
1107^1  the  ^question  only  as  to  the  amount  of  the  penalty,  sect.  10  of 
^'*J  11  k  12  Vict,  c  48,  does  not  apply. 

Cbomptok,  J.,  had  left  the  Court. 

Blackburn,  J. — I  am  of  the  same  opinion.  This  conviction  is 
under  stat.  19  Q.  2,  c.  21,  and  by  sect.  8,  which  gives  a  form  of  con- 
viction, the  certiorari  is  taken  away ;  therefore,  unless  it  is  shown  that 
the  justices  bad  no  jurisdiction  to  convict  the  conviction  stands  good. 
The  statute,  though  not  drawn  in  modern  times,  is  somewhat  obscure. 
Sect.  1,  by  which  every  person  "so  offending,"  that  is,  who  '* shall 
profanely  curse  or  swear,  and  be  thereof  convicted,"  shall  if  above  the 
degree  of  a  labourer,  Jcc.,  and  under  that  of  a  gentleman  forfeit  tvro 
.;  shillings,  looks  as  if  one  sum  was  to  be  imposed  as  a  penalty  for  pro- 
fane cursing  and  swearing;  but  sect  6  shows  that  the  Legislature 
contemplated  that  the  justices  should  investigate  as  one  charge  any 
number  of  oaths  or  curses  alleged  to  have  been  sworn  by  the  same 
persoa  "at  one  and  the  same  time,"  for  the  offender^  if  a  common  sol- 
oier  or  sailor,  is  to  be  "set  in  the  stocks  for  the  space  of  one  hour,  for 
^very  single  offence;  and  for  any  number  of  off^ices,  whereof  be  shall 
be  convicted  at  one  and  the  same  time,  two  hours."  And  to  warrant 
^e  constable  in  keeping  a  man  in  the  stocks  for  two  hours  it  would 
9eexn  that  the  conviction  must  be  in  one  instrument 
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Mr.  SoU  «tigge8t6d  that  etch  profane  carae  or  oatb  was  to  bo  treated 
as  a  separate  offence,  and  that  there  should  be  separate  ooavictioQS 
after  a  previous  conviction.  Bat  that  is  negatived  bj  the  concluding 
language  of  sect  5«  And  the  form  given  ia  sect.  8  still  more  clearly 
*show8  that  it  was  intended  that  the  offender  might  be  con-  rvgiyK 
victed  of  swearing  one  or  more  prolEtne  oaths  or  curses  at  one  ^ 
and  the  same  tiaie,  in  the  same  conviction,  the  nnmber  of  oaths  or 
caraee  being  r^arded  only  with  a  view  to  the  amount  of  the  penalty 
to  be  imposed. 

The  cases  of  convictions  under  stat.  6  &  7  W,  8,  o.  11,  which  is 
similarly  worded,  are  strong  to  show  the  (pinion  of  the  profession  and 
the  belief  of  the  Judges  that  Uie  constructicm  which  we  adopt  is  the 
correct  one;  and  then  the  Legislature,  knowing  the  practice  as  to 
convictions  under  the  former  Act,  seem  to  have  expressly  sanctioned 
that  practice  by  the  form  of  oonviction  given  in  stat  19  G.  2,  a  21, 
tL  8,  which  contemplates  any  number  c^  profane  oaths  or  curses. 

As  to  Jervis's  Act,  11  &  12  Vict  o,  48,  s.  10, 1  do  not  agree  witb 
Mr.  HoU  that  if  the  conviction  were  bad,  as  being  for  several  offences^ 
it  would  necessarily  show  that  the.  justices  had  no  jurisdiction  to  con- 
vict But  I  perfixAlv  agree  with  mj  brother  Wightman  that  Jervis^s 
Act  applies  where  there  ie  an  infcH'matioa  for  more  than  one  offence ; 
and  here  th^e  is  but  one,  vi«.,  that  the  defendant  swore  many  profane 
oaths  on  one  and  the  same  oecaaiw ;  and,  according  to  the  scheme  of 
Stat  19  G.  2,  c.  21|  that  ia  to  be  investigated  as  one  offence. 

Bale  discharged. 


^O'NEILL  and  GALBBAITH,  AppeUan^  LONGMAN,  Be-  .^g^. 

spondent    June  27.  ^ 

6  G.  4,  e.  1!29,  «.  3. — TKreoit  ogmhtH  vorlnum. 

Tb«  appellanta,  0.  aimI  G.,  and  tbe  TespoBdent,  L.,  wen  memben  of  The  XTnited  BoRtr 
Htkert  end  Iron  Shipibiittderi'  Society, »  booeSt  Society  or  dub  sot  rogiotered,  b*Tiiig  bnmobet 
ift  erery  plaoo  of  iapofftMieo  ia  tbe  Itelted  KiifdMD,  the  exemtiro  ooBaitteo  boisf  ol  M»b« 
Aertn.  O.  HM  pieeMeai  of  tbo  0«11  Bnnob.  L.  sad  throe  other  moabon  of  tbe  elab 
vorkod  far  Moffio.  SL,  who  weio  boUermakexi,  aad  emploTod  N.,  aot  a  member  of  the  elob^ 
to  do  aaglo  iroB  work,  wbieb^  aoeordiaf  to  tbe  rnlee  of  tbe  olob,  eould  oaly  be  doae  bjr 
"pUtert,"  oae  of  tbe  three  dMsoi  of  workaiea  ialo  wbieb  the  boilermaken  belonfiag  to  the 
Bocfoty  bad  divided  tbemieWoi.  At  a  meoli&ff  of  the  elab  oa  tha  Utb  JCarek,  0.  being  ia  tba 
ihtir,  a  raeelatioa  wai  paaead  that  ao  mombor  oboald  bo  allowod  to  work  at  Moio ra.  K.,  if  K. 
«H  e]tewod  to  reaiaia  at  aagle<4roa  work.  A  reeolatioa  wm  also  carried  that  two  depotiea 
iboeld  be  aent  to  Jfoaara.  K.  to  apeak  to  them  in  refereaeo  to  kaockiog  off  N.  ftt>m  bonding 
«iB|le-iroB.  Tbe  three  membora  of  the  elob  left  On  the  Ktb  March,  O.,  aa  proaidont  of  tha 
«Hib,  ordered  1*.  to  eoaao  oat,  aad  aaid  that  ho  woald  nao  hia  iaSaaaoo  to  have  hlia  taraed  oat  of 
tbe  Society.  Oo  Ibo  17th,  Q.  aad  two  other  membora  of  the  olnb  weal  to  Jloaara.  K.'a  worka  aad 
M4  K.  that  they  had  oooio  ai  a  depaUtioa  from  the  Soeiety  with  zoapect  to  the  difflcnlty  that 
W  ariteo,  aad  after  aome  (brtber  oonToraation  0.  said  that  none  of  tbe  dob-men  woald  work 
1^  as  long  aa  N.  waa  at  work  aaglo-iron  bending.  K.  waa  ooatiaaed  ai  bla  work.  On  tha 
28th  a  meeting  was  held  to  which  !«.  waa  sammoaed,  the  baaiaoaa  being  whetbor  L.  waa  ffoiac 
to  flop  ia  the  Soeiety  aad  leaTO  M eaara.  K.'a  onsploy,  or  remala  aC  If osara.  K.'a  aad  bo  timed 
«t  of  the  Soole^.  Q.  reported  ibo  procoodiaga  of  the  dopatatioa  to  Measrs.  K.,  and  L.  was  asked 
^  0.  from  the  chair  whether  bo  intended  to  remain  an  bonoarable  member  and  leave  the  ahop^ 
■aaiog  Mosara.  K.'a,  or  stay  in  the  shop,  be  despised  by  the  elnb^  aad  bare  hia  aame  aent  roond 
«n  ortr  tbe  eoantry  la  fho  report^  aad  bo  pat  to  all  aorta  of  aaplaaaantaeaa.  0.  aad  O.  haviag 
^  coaYieiod  oa  aa  iallsrmagtioB  for  aadoaToaiiag  by  threatt  ar  iatsaUdatioB  to  foNo  h.  It 
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•  *  

Impart  from  hit  hirio|f,  employmrafey  or  work,  vndor  ttat.  6  G.  4y  e.  129,  i.  3 :  Held,  pr 
Wigbtman  and  Blaekburn,  Js.,  that  tboro  waa  aaficiont  OYidenoa  agaiiiit  0. ;  bnt,  por  Wigkt- 
nan,  J.i  not  lufficient  against  G. 

Case  stated  by  the  Stipendiary  Police  Mai^istrate  for  the  borough 
of  Kingston-upon-IIuII,  under  stat.  20  &  21  Vict.  c.  48. 

Upon  an  information  preferred  by  the  respondent  against  the  appel- 
lants under  stat.  O.  4,  c.  129,  s.  8,  charging  that  the  appellants  did 
*3771  "^^^^fuUy  ^y  threats  *and  intimidation  endeavour  to  force" 
^  the  respondent,  "who  was  then  and  there  a  workman  hired 
in  the  trade  and  business  of  a  boilelrmaker  by  Henry  Baines  Eruger 
and  his  partners,  then  and  there  to  depart  from  his  said  hiring  contrarj 
to  the  said  statute/'  each  of  the  appellants  was  convicted  of  the  said 
offence,  and  adjudged  to  be  imprisoned  and  kept  to  hard  labour  for 
three  calendar  months. 

Messrs.  Eruger,  Dannatt  and  Co.,  who  are  boiler  makers  at  Hall, 
some  time  ago  contracted  with  The  Manchester  and  Lincolnshire 
Bail  way  Company  to  make  two  boilers.  Having  on  a  former  occa- 
sion employed  a  man  named  Qarvan  to  execute  a  similar  contract, 
Messrs.  Eruger  applied  to  him  again.  The  negotiation  however  failed, 
and  they  declined  to  accede  to  Qarvan's  terms  as  to  the  time  and 
mode  of  payment.  Garvan  is  a  member  of  The  United  Boiler  Makers 
and  Iron  Shipbuilders'  Society,  a  benefit  Society  or  club  not  registered, 
but  having  branches  in  every  place  of  importance  in  England,  Soot- 
land,  Ireland,  and  Wales,  the  executive  committee  of  the  Society 
being  stationed  at  Manchester.  The  executive  committee  at  Man- 
chester deriving  information  from  the  local  boards,  issue  a  report  in  a 
printed  circular  periodically  on  matters  connected  with  the  Society, 
and  if  a  member  is  expelled  his  name  is  inserted  in  such  report 

The  appellants,  O'Neill  and  Qalbraith,  are  members  of  the  Society, 
O'Neill  being  president  of  the  Hull  branch,  one  Boberts  being  the 
local  secretary. 

The  negotiation  with  Garvan  having  gone  oS,  Messrs.  Erager's 
foreman  of  boilermakers,  Longman,  the  respondent,  communicated, 
on  the  6th  March,  1863,  with  the  secretary  of  the  Hull  branch  of  the 
*S781  ^^^^^^  *makers  Society,  with  a  view  of  obtaining  men  to  per- 
^  form  the  work.  The  ooiler  makers  belonging  to  the  Society 
have  divided  themselves  into  three  classes  of  workmen,  "  holder  ap, ' 
"riveters,"  and  "platers,"  the  latter  being  the  highest  class,  and  com- 
prising those  who  are  supposed  to  be  skilled  in  bending  angle-iron 
for  the  boilers ;  though  in  many  very  large  establishments  angle-iroa 
bending  is  performed  by  the  blacksmiths,  and  not  by  those  calling 
themselves  exclusivelv  boilermakers,  the  boilermakers  having  in 
reality  sprung  from  the  blacksmiths,  and  following  one  branch  only 
of  the  blacksmiths'  business.  i 

Longman  is  a  member  of  the  Society,  or  what  is  called  a  club-man,  and 
there  were  at  that  time  three  other  members  of  the  Society,  Jordan, 
Bell  and  Longthorne,  in  the  employ  of  Messrs.  Eruger. 

On  the  12tb  March  all  attempts  to  obtain  men  from  the  club  having 
been  unsuccessful,  Messrs.  Eruger  ordered  their  foreman  blacksmith, 
Norfolk,  who  is  not  a  club-man,  to  commence  work  on  the  boilers  by 
bending  angle-iron,  Norfolk  having  on  former  occasions  performed 
similar  work,  and  being  fully  competent  as  an  angle-iron  smith, 
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thoagh  not  ordinarily  employed  in  sncli  a  way,  Norfolk  continued 
his  work  of  bending  angle-iron  from  the  12th  without  intermission. 
Oq  the  afternoon  of  the  12th  Longman  was  summoned  to  attend  a 
meeting  of  the  Society,  the  object  of  the  meeting,  as  stated  in  the, 
summons,  being  "  to  stop  an  encroachment."  Longman  attended  the 
meeting  and  found  the  encroachment  to  be  '*  Norfolk  working  at  angle 
iron  "  O'Neill  was  in  the  chair,  and  a  resolution  was  passed  that  the 
men  belonging  to  the  Society  should  not  be  allowed  to  work  at 
Messrs.  Kruger's  if  Norfolk  was  allowed  to  work  at  angle  *iron  r+Q^g 
work.  A  resolution  was  then  proposed  by  Longman  and  ^ 
curried,  that  two  deputies  should  be  sent  to  Mr.  West,  Messrs.  Eru- 
ger's  foreman,  to  sp^k  to  him  in  reference  to  knocking  off  Norfolk 
from  bending  angle  iron.  One  deputy  was  to  be  a  riveter,  Fairfield, 
the  other  an  angle-iron  worker,  Beaumont.  O'Neill  then  told  Long- 
man, Jordan,  and  Bell,  who  were  present,  that,  being  club-men  work- 
ing in  Kmger's  yard,  they  would  have  to  come  out  if  Norfolk  was 
not  knocked  off  togle  iron  work.  Beaumont  and  Fairfield  went  from 
the  club  to  the  house  of  Messrs.  Kruger's  foreman,  and  Beaumont 
offered  his  services  as  an  angle- iron  smith,  stating  he  was  a  club-man, 
and  had  come  from  the  club  and  was  going  to  return  there  again. 
He  was  told  that  Norfolk  had  been  set  to  work,  but  was  promised  a 
job  if  he  came  the  next  day.  - 

On  the  18th  March,  Beaumont  went  to  Messrs.  Kruger's,  and  had 
lome  conversation  with  Longman  and  the  other  club-men  in  their 
employ.  He  was  told  by  West  to  begin  angle-iron  turning,  and 
replied  that  he  unddrstood  the  club  to  say  that  he  was  not  to  work 
unless  Norfolk  gave  over  working  at  the  angle-iron  work.  He  went 
away  without  working.  Afler  dinner  on  the  13th,  Jordan,  Bell,  and 
Longthome  did  not  return  to  work,  but  Longman  continued  to  work 
as  usual. 

On  the  14th  March,  Beaumont  came  to  work  for  a  few  hours,  and 
bent  one  bar  of  angle-iron,  but  the  work  was  so  badly  done  that  it 
Goiild  not  be  used,  and  Jotdan,  Bell,  and  Longthome  also  came  to 
work  as  usual.  On  the  evening  of  the  14th  there  was  another  club 
nseeting,  and  after  the  14th  neither  Beaumont,  Jordan,  Bell,  or  Long- 
thome ever  came  to  work  again ;  Longman,  however,  continued  to 
work  as  usual. 

The  16th  March  was  the  anniversary  of  the  Society ;  *and  r*DCA 
there  was  a  dinner  at  7  P.  M.  Longman  and  Longthome  went  ^ 
in  the  evening  and  called  O'Neill  out  from  the  dinner,  and  Long- 
thome asked  him,  as  president  of  the  Hull  branch  of  the  Society, 
why  they  should  leave  Kruger's  works.  O'Neill  replied :  '*  I,  John 
O'Neill,  as  president  of  the  Society,' order  you  (meaning  Longman 
and  Longthome)  to  come  out;"  and  he  called  Longman  ''a  damned 
thief,**  and  o^er  abusive  names,  and  said  that  "  if  be  (O'Neill)  had 
heen  one  of  the  men  working  at  Kruger's  premises,  previous  to  thia 
oocnrrenee,  he  (O'Neill)  should  certainly  have  pulled  Longman  out." 
O'Neill  also  said  that  **.he  would  use  his  influence  to  have  Longman 
turned  out  of  the  Society."  Longman,  however,  did  not  leave  his 
work  at  Messrs.  Kruger's. 

[On  the  17th  March,  Galbraith  and  others  came  to  Messrs.  Kru- 
ger's worka  as  a  deputation  from  the  clul^  with  respect  to  the  difficulty 
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Tised  by  O^Neill  and  Oalbraith.  or  either,  of  them,  as  to  warrant  a  con- 
yiction  of  them  or  either  of  them.  The  magistrate  has  found  that  a 
threat  within  the  meaning  of  the  statute  was  used  by  both. 

It  appears  that  Oalbraith  and  others  were  sent  to  Messrs.  Kruger, 
the  employers  of  Longman,  to  state  to  them  the  difficulty  as  to  the 
members  of  the  olgib  in  their  employment  continuing  in  it  if  Norfolk, 
one  of  Messrs.  Kruger's  workmen,  who  was  not  a  member  of  the  club^ 
were  allowed  to  continue  doing  a  particular  kind  of  work,  for  which 
according  to  the  rules  of  the  club  he  was  not  qualified,  and  to  report 
to  the  club.  At  a  meeting  of  the  club,  to  which  Longman  had  been 
summoned,  Qalbraith  reported  the  proceedings  of  the  deputation,  from 
which  it  appeared  that  Norfolk  was  continued  in  that  work  which  it 
was  the  object  of  the  club  to  prevent ;  and  O^Neill,  being  in  the  chair, 
asked  Longman  whether  he  meant  to  remain  a  member  of  the  Society 
and  leave  the  shop,  that  is,  the  employment  in  which  he  was  thea 
engaged,  or  stay  in  the  shop  and  be  despised  by  the  club,  and  have 
*S851  name  sent  round  all  over  the  .country  in  a  report,  and  be 
-'  "^put  to  all  sorts  of  unpleasantness.  Longman  said  that  he 
would  bear  the  consequences,  but  several  members  having  oome  round 
him  a  resolution  was  passed  giving  him  two  days  for  consideration. 
The  result  of  which  was  that  he  declined  leaving  his  employment 
.The  question  is,  whether  thdse  expressions  of  O'Neill  are  such  a 
threat  as  bring  the  case  within  the  Act  of  Parliament.  Longman  was  a 
member  of  the  Society  from  which  he  was  threatened  to  be  turned  oat; 
it  was  a  Society  .beneficial  to.  the  members ;  no  rule  was  infringed  by 
his  remaining  m  the  employment  of  his  masters ;  therefore,  the  efiect 
of  the  threat  was  this :  "  If  you  do  not  leave  the  employment  of  Messrs. 
Kruger,  in  which  you  now  are,  you  shall  cease  to  be  a  member  and  to 
have  the  benefit  of  this  club."  Considering  the  place  in  which  the 
words  were  spoken  I  cannot  put  any  other  construction  upon  them. 
And  the  sending  round  his  name  all  over  the  country  was  to  be  in  a 
report  issued  by  the  executive  committee  at  Manchester  to  the 
branches  all  over  the  country,  including  the  place  where  Messrs. 
Kruger  carried  on  business.  It  seems  to  me  that  this  is  a  threat 
which  would  operate  most  formidably  on  the  mind  of  a  member  of  the 
Society ;  and  1  hardly  know  what  sort  of  threat,  abort  of  personal 
violence,  would  come  within  stat  6  G.  4,  c  129|  s.  8,  if  this  is  not 
such.. ' 

:  But  the  case  against  (Oalbraith  does  not  appear  to  me  so  satisfac- 
torily made  out,  for  all  that  he  did  was  to  ascertain  from  the  masters 
of  Longman  whether  they  intended  to  allow  Norfolk  to  remain  at  hia 
work,  and  then  report  to  the  Society  what  he  had  heard  from  the 
*38B1  ^^^^^^-  ^^  ^^^  ^^  threat,  nor  does  it  appear  that  he 
-■  f  assented  to  what  was  said  by  O'Neill,  except  by  the  £ict  of 
being  present 

Blackbdrn,  J.  (The  only  other  Judee  present.)— I  also  oome  to 
the  conclusion  that  here  was  a  threat  witnin  the  meaning  of  stak  6  6. 
4,  0. 129,  8.  8.       . 

O'Neill  was  the  man  who  uttered  the  threat.  But  my  own  opinion 
is,  that  the  magistrate  was  justified  in  drawing  the  inference  that  OaU 
braith  was  acting  in  concert  with  O'Neill,  and  that  what  O'Neill  said 
and  did  in  Galbwth's  presenoe,  coupled  with  what  was  said  and  done 
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My  Oalbr^ith  before^  was  evidenee  agaiost  him,  and  that  the  oonyiotioB 
df  both  vas  right ;  but,  as  that  depends  entirely  upon  the  view  thai 
xna^  be  taken  of  the  evidence,  I  will  not  differ  from  mj  brother 
Wightman,  and  am  content  to  join  in  his  judgment  that  as  against 
Oalbraith  the  evidence  was  not  sufficient  to  justify  the  magistrate  in 
finding  that  he  was  party  to  the  threat,  and  consequently  that  the  oon* 
viction  should  be  affirmed  against  O'Neill  alone. 

The  words  used  in  the  statute  are  "by  threats  or  intimidation^'  to 
fbrce  or  endeavour  to  force  a  workman  to  depart  from  his  work.  At 
one  time  it  was  thought  that  there  must  be  a  threat  of  violence ;  but 
Walsby,  appt,  Anley,  respt.,  80  L.  J.  M.  0.  121,  7  Jur.  N.  S.  465, 
decides  the  principle  which  we  are  bound  to  apply  to  the  present  case. 
There  two  men,  wno  had  signed  a  declaration  pledging  them  not  to 
belong  to  any  Society  which  interfered  with  the  arrangements  of  their 
employer  or  the  hours  or  terms  of  labour,  were  at  work  for  the  pro- 
secutor. The  defendant  brought  to  the  prosecutor  a  paper  signed,  by 
hiipself  and  thirty  other  workmen^  eontaininff  their  resolu-  r^oov 
tion  that  unless  the  men  who  were  working  unoer  the  declara-  ■-  ^ 
tion  were  discharged  they  would  leave  work ;  the  prosecutor  refused 
to  be  dictated  to;  and  then  the  defendant,  and  all  the  workmen  who 
signed  the  paper,  left  his  empioyraent.  The  question  there  before  the 
9ourt  was  whether  the  threat  so  used  was  a  threat  within  the  meaning 
of  Stat  6  G.  4,  c.  129,  s.  8.  The  Court  decided  that  it  was,  and  that 
there  need  «ot  be  a  threat  of  violenee,  though  the  three  Judges  who 
iSonstituted  the  CSourt  agreed  that  there  must  be  a  threat  to  do  an 
fllegal  act»  the  threat  in  that  case  being  of  an  illegal  combination  or 
conspiracy  to  this  effect :  "  We,  in  a  body,  will  combine  against  yoi| 
if  vou  do  not  discharge  a  particular  workman.^'  Taking  that  as  the 
i^ule  of  law,  the  question  nere  is,  was  there  evidence  to  justify  the 
magistrate  in  deciaing  that  there  was  a  threat  that  O'Neill  and  othera 
would  do  what  would  amount  to  an  unlawful  conspiracy,  vis.^  a  con* 
spiraey  to  persecute  these  men  if  they  would  not  leave  their  work  f 
[Uis  Lordship  stated  the  facts.]  There  was  no  right  according  to  any 
rule  of  the  club  to  turn  Longman  out,  and  therefore  it  would  be  ille? 
gal  to  do  so;  though  I  dare  say  there  was  an  unwritten  understanding 
that  they  would  turn  any  member  out  if  be  did  not  strike  when  they 
strnck.  If  indeed  they  honestly  thought  that  they  were  a  Society 
which  had  a  right  to  turn  him  out,  perhaps  saying  they  would  do  so 
might  not  amount  to  such  a  threat.  But  the  language  used  to  Long*? 
fnan  while  fifty  fellow>workmen  were  standing  by  goes  much  further 
than  that ;  and  what  was  meant  by  **  all  sorts  of  unpleasantness."  in 
explained  by  what  was  done  with  reference  to  Norfolk,  *who  r«oQo 
was  in  the  employment  of  Messrs.  Kruger, — the  Society  as  a  '- 
body  were  confederate  and  agreeing  to  make  a  combination  to  deprive, 
him  of  his  work.  I  think  therefore  that  the  magistrate  might  not 
unreasonably  draw  the  conclusion  that  O^Neill  was  threatening  Long* 
loan : — "If  you  do  not  leave  your  employment.  We  will  act  in.icombi 
nation  against  you  with  reference  to  the  empiloyment  in  which  :yoi| 
are :"  that  is  an  unlawful  threat,  and  of  the*  same  kind  as  that  resorted 
to  in  Walsby,  appt.,  Anley,  respt.,  80  L.  J.  M.  G.  121, 7  Jur.  N.  &  466, 
but  &r  stronger. 

I  therefore  think  that  the  eonclosioa  at  which  the  magistrate  arrived 
B.  a  s.,  VOL.  IV.— 15 
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was  reasonable.  But  as  we  are  not  to  draw  inferences,  the  groand  oa 
which  I  decide  is  simply  that  there  is  evidence  from  which  he  might 
draw  the  inference  which  he  did. 

It  is  said  that  these  persons  thought  they  were  acting  legally;  if  bo,  it 
is  time  that  they  should  be  informed  of  their  mistake.  Every  man  baa 
liberty  to  work  for  any  master,  but  not  to  coerce  others^  or  to  combine 
to  deprive  others  of  that  liberty.  O'Neill  was  guilty  of  the  offence 
of  which  he  was  'convicted,  and,  though  charged  with  acting  jointlj 
with  another,  namelv  Oalbraith,  may  be  convicted  separately;  and 
therefore,  as  against  him,  the  conviction  is  affirmed. 

Conviction  as  to  O'Neill  affirmed,  as  to  Qalbraith  quashed.(a.) 

(a)  8m  th«  B«zt  eut. 


«38gi  *0'N£ILL  and  OALBBAITH,  Appellants,  KBUGEB,  Be- 
J  spondent.(a)    Nov.  7. 

6  O.  4,  e.  129,  «.  8. — ThreaU  agavntt^empU/yer, 

0.  ftttd  0.,  th«  ftpp«llAotf  in  the  praoedlng  eMf,  wen  eooTieted  vpoB  mi  InfomilioB  ibr 
tadtaroariog  by  thremto  and  fattimidation  to  totem  K.  to  mmke  an  alteration  in  hia  mod*  of 
eondoetitif  hit  bntineei,  eontrary  to  ttai  6  0.  4,  e.  139,  a.  S.  The  OYidenoe  waa  aa  ttalid  in  th> 
head -note  of  the  preceding  oast.    Held, 

1.  Per  Cockborn,  C.  J.,  Wightman  and  Mellor,  Je.,  that  there  was  no  erldeaoa  againat  0. 

2.  Per  Coekbami  C.  J.f  and  Jfellor,  J.,  Wightman,  J.,  diseentiente^  that  the  object  of  0.  wu 
le  die evis  with  K.  the  terma  of  arranging  the  diapnte  between  him  and  the  elnb-mea  in  hii 
employ  rather  than  to  intimidate  him ;  and  therefore  there  waa  not  anfioient  OYidenea  againit 
«. 

Cask  stated  by  the  Stipendiary  Police  Magistrate  for  the  borough 
of  Kingston-upon-HuIl,  under  stat.  20  &  21  Vict.  o.  48. 

Upon  an  information  preferred  on  the  same  day  as  the  conviction 
in  the  preceding  case,  by  the  respondent  against  the  appellants,  under 
Stat.  6  G.  4,  c.  129,  s.  8,  charging  that  the  appellants  "  did  unlawfully 
by  threats  and  by  intimidation  endeavour  to  force"  the  respondent, 
**  who  was  carrying  on  the  business  of  a  boilermaker,  to  make  an 
alteration  in  the  mode  of  conducting  and  carrying  on  his  business 
eOatrary  to  the  statute/'  each  of  the  appellants  was  convicted  and 
adjudged  to  be  imprisoned  and  kept  to  hard  labour  for  three  calendar 
months. 

The  case  was  the  same  as  in  the  preceding,  substituting  the  tiro 
following  for  the  paragraph  between  brackets  in  p.  380. 

On  Tuesday,  the  17th  March,  1868,  Oalbraith  with  two  other  clnb- 
men  saw  Mr.  West,  at  the  works,  and  said  the  object  of  their  visit  was 
*8001  ^  deputation  from  *the  Society  to  come  to  some  terms  as  to  the 
-I  dispute  which  had  arisen  between  the  club-men  in  Kruger's 
employ  and  Messrs.  Kruger  as  to  Norfolk  doing  the  angle-iron  work 
at  the  boilers.  West  showed  the  deputation  Beaumont's  work.  Qal- 
braith said,  if  he  had  been  master  where  such  work  was  done  he  would 
Kave  discharged  any  man  who  did  it.  West  said  to  Galbraith  that 
they  would  have  no  comfort  if  Norfolk  did  not  finish  the  angle-iron 
work  he  had  b^un,  and  in  the  mean  time  let  the  club  send  a  compe* 

(•)  See  the  preeediBf 


4  BEST  k  SMITH.    Q.  B.  890 

tent  man  to  do  the  angle-iron  work  for  the  other  boiler.  Galbraitli 
Baid  he  would  take  upon  himself  to  call  a  meeting  of  the  Society  to 
tee  for  a  competent  man  for  Messrs.  Kmger.  Mr.  Krnger  was  present. 
Oalbraith  said  that  none  of  the  club-men  would  work  for  Messrs^ 
Kroger  so  long  as  Norfolk,  the  smith,  was  at  work  at  iron-angle  work. 
Kmger  said  how  would  they  like  to  be  so  treated,  as  when  they  had 
applied  for  men  and  an  incompetent  man  had  been  sent,  that  they 
shoald  be  refused  the  services  of  their  own  man ;  that  it  was  a  proper 
blacksmith^s  job ;  that  Norfolk  had  done  it  before,  and  that  he  could 
do  it  well ;  that  the  bar  was  spoilt  that  Beaumont  had  bent,  and  they 
wished  to  prevent  them  from  naving  the  services  of  a  competent  man» 
and  asked  who  was  to  pay  for  Beaumont^s  bad  work.  Galbraith  said 
one  of  the  objects  of  the  Society  was  to  obtain  work  for  their  men : 
that  they  had  good  men  among  them,  and  could  provide  Eruger  an 
angle-iron  smith  competent  for  the  work,  but  that  when  their  man 
came  Norfolk  must  cease  the  iron  bending.  They  expressed  their 
wilHngness  to  find  Messrs.  Eruger  a  competent  man,  out  that  they 
woald  have  to  wait  two  or  three  days  for  him,  as  business  was  very 
brisk,  *but  that  they  would  not  allow  any  of  their  men  to  work  r«QQi 
in  Krager's  yard  so  long  as  Norfolk  was  allowed  to  bend  angle-  '- 
iron  work.  Eruger  pot  it  to  them,  *'  Am  I  to  understand  that  our 
blacksmith  is  not  allowed  to  bend  angle-iron  work  so  long  as  your 
man  is  in  my  employ  7"  Oalbraith  replied  that  it  was  so ;  their  man 
would  not  work  m  Eruger's  yard  so  long  as  Norfolk  was  engaged  in 
bending  angle-iron. 

On  the  18th  March,  West  again  saw  Oalbraith  and  two  other  club- 
men who  previously  had  been  in  Messrs.  Eruger's  employ.  They 
came  to  say  they  could  not  find  an  angle-iron  smith :  they  then  pro- 
posed that  O'Neill  should  come  and  bend  the  angle-iron  for  themy 
which  was  declined  by  West.  Before  they  left,  they  said  they  woold 
luok  out  again ;  West  said  Come  in  after  dinner ;  but  they  never  came. 
On  the  same  day,  after  the  interview,  a  man  went  to  Messrs.  Eruger's 
Tard  who  said  he  was  a  general  worker,  and  West  declined  to  bav^ 
aim,  saying  We  have  waited  long  enoodb  for  you  and  we  shall  take 
onr  own  course, — meaning  that  Messrs.  Krogers  woold  employ  what 
men  they  chose,  and  from  what  source  they  onose. 

It  was  contended  by  the  attorney  for  the  appellants  that  there  had 
been  no  breach  of  the  law ;  that  O'Neill,  Oalbraith,  and  the  other 
members  of  the  club  had  shown  their  bona  fides  throughout^  their 
general  purpose  being,  not  to  coerce  but  to  help  Messrs.  Eruger ;  that 
there  was  no  immediate  threat  or  intimidation  so  as  to  bring  the  ca«e 
within  Walsby,  app.,  Anley,  resp.,  80  L.  J.  M.  0. 121,  7  Jur.  N.  S.  465; 
that  if  any  particular  phrases  nsed  by  the  appellants  might,  taken  by 
themselves,  be  held  to  be  minatory,  yet  that,  construed  by  what  they 
nid  and  did  at  other  times,  no  threat  *or  intimidation  contem-  r«Dgo 
plated  by  the  Act  of  Parliament  coold  be  inferred  to  have  been  ■-  ^ 
intended ;  that  the  purpose  of  the  appellants  and  the  club  was  to  get 
rid  of  Norfolk,  and  that  they  would  not  work  with  him  except  as  a 
smith;  that  they  were  bound  to  carry  oot  the  leading  principles  of 
the  clob  that  each  class  of  workmen  ought  to  go  through  a  regular 
ooorse  of  instruction  in  its  particular  branch,  and  that  the  Tarious 
•tringent  rales  of  tlM  Society  for  the  separation  of  the  workmen  into 
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different  clasoes  and  for  tha  keeping  up  of  each  sepanitioa  wera 

.  The  magistrate  found  eaoh  of  the  appellants  gniltyi  being  of  opinion 
|hat  each  had  endeavoured  to  force  Messrs.  Kruger  to  alter  their  modo 
fit  conducting  and  carrying  on  their  business  as  to  Norfolk  by  threat! 
and  intimidation. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  magis* 
(rate  was  entitled  to  come  to  the  conclusion  that  the  offence  charged 
against  the  appellants,  and  contemplated  by  stat,  6  G.  4,  c.  129,  s.  3, 
of  endeavouring  by  threata  and  intimidation  to  force  Kruger  to  make 
an  alteration  in  the  mode  of  carrying  on  his  buainess  bad  beeo 
made  out. 

:  Stat^  6  0.  4,  0. 129,  s,  8,  "If  any  person  shall  hj  violence  to  the 
person  or  property  of  another,  or  by  threats  or  intimidation,  or  by 
molesting  or  in  any  way  obstructing  another,  force  or  endeavour  to 
force  any  manufacturer  or  person  carrying  on  any  trade  or  business, 
io  make  any  alteration  in  his  mode  of  regulating,  managing,  conduct- 
ing, or  carrying  on  such  manufacture,  trade,  or  business,  or  to  limit 
the  number  of  his  appreatioesi  or  the  number  or  description  of  bis 
journeymen,  workmen,  or  servants ;"  every  person  so  offending;  &c, 
'*S9S1  '^^  *^  imprisoned  only,  or  be  imprisoned  and  kept  to  hard 

•I  labour  for  any  time  not  exceeding  three  calendar  months. 
.  J^ndcU  Atkin9on  (  Waddy  with  him),  for  the  respondentr^The  depu- 
Mtion  from  the  club  were  not  in  the  position  of  workmen  putting  an 
alternative  before  their  employers,  as  in  Walsby,  appt^*  Anley,  resp^, 
40  L.  J«  M.  C.  121»  7  Jur.  N.  &  465 ;  but  of  men  putting  a  pressure 
upon  a  manufacturer,  the  only  dispute  being  that  be  employed  a 
.workman  who  was  not  a  member  of  their  club, 
.  Lush,  for  the  appellant  O'Neill. — There  is  no  evidence  to  warrant 
Jthe  conviction  of  O'Neill,  under  the  latter  branch  of  stat  6  Q.  4,  c. 
.189,  a.  8,  of  having  used  any  threat  or  intimidation  towards  the 
•respondent^  the  employer  of  Longman.  He  has  been  already  con- 
rvieted  of  an  ofienee  against  Longman  u{>on  the  same  facts  un<ier  the 
f first  branch  of  that  section ;  and,  if  the  respondent  had  been  present 
;»t  the  meeting  when  O'Neill  addressed  the  members  of  the  club  and 
the  resolution  was  comie  to,  it  may  be  that  both  convictions  might 
MUmd.  But  the  respondent  was  not  present,  nor  was  what  O'Neill 
aaid  intended  to  operate  on  his  mind.  Neither  was  what  O'Neill  said, 
Aot  was  the  resolution,  oommunicated  to  the  respondent,   , 

HoU^  for  the  appellant  Galbraith. — The  interview  with  the  respond- 
ent on  the  17th  March  was  in  the  nature  of  reasonable  ne^tiation. 
Osibraith  gave  the  respondent  the  alternative  of  either  dismissing 
*S941  -^^^^^^  ^^  doing  *  without  the  services  of  members  of  the  dab  ; 
J  and  this  he  lawfully  might  do ;  Walsby,  appt>,  Anley,  re^,  30 
Ii.  J,  M.  0. 121,  122,  7  Jur.  N.  S.  465, 466,  per  Cookburn,  C.  J.    [He 
also  cited  Hilton  v.  Sckersley,  6  S.  ic  B.  47  (E.  C.  L.  B.  vol,  88).] 
The  object  of  Qalbraith  at  the  interview  waa  to  arrange  the  dispute 
between  employers  who  had  put  themselves  in  ooromunicatioa  with 
tiie  club^  and  men  who  had  been  in  their  employment  and  were  vil- 
•  lour  to  return  on  certain  terms. 
(     Jindal  AiUfwm,  in  reply. 

OKxmmf,  d  J,~It  i§  dear  tlpat  there  ia  m  qasa  against  OV^ 
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because  the  coDviction  is  upon  an  information  of  endeavouring  by 
threats  and  intimidation  to  force  the  respondent  to  make  an  alteration 
in  the  mode  of  earryiog  on  bis  business.  It  is  true  that  there  was  a 
deputation  to  the  respondent  after  the  resolution  at  the  meeting  of  the 
club  forbidding  its  members  to  work  for  Mr.  Kruger  until  Norfolk 
was  discharged ;  but  that  resolution  was  never  communicated  to  the 
respondent  by  the  persons  who  went  as  a  deputation  from  the  club. 

As  regards  Galbraith,  the  question  turns  on  the  conversation  be* ' 
tween  him  and  the  respondent;  there  are  passages  in  it  which  bear 
the  appearance  of  threats  and  coercion  by  the  former,  and  are  capable 
of  being  so  construed  if  read  alone;  but  looking  at  all  the  circum- ' 
stances  I  am  disposed  to  think  that  he  went  for  the  purpose  of  dis- 
cussing the  matter  rather  than  to  intimidate.    At  anv  rate  there  is  so 
much  doubt  that  Oalbraith,  being  a  person  charged  with  a  criminal  * 
offence,  should  have  *the  benefit  of  it    If  he  had  gone  with  his  r^onr 
associates  in  the  first  instance  to  the  respondent  and  stated  that  ^ 
unless  Norfolk  was  dismissed  no  members  of  the  club  would  be 
allowed  to  work  for  him,  this  would  have  been  intimidation.    But  the 
club  had  come  to  a  resolution  that  no  member  should  work  at  Kru- 
ger's  works  if  Norfolk  was  allowed  to  remain  at  angle-iron  work. 
Three  of  them  had  accordingly  left  Kruger's  works,  anaone  was  being 
threatened  for  not  leaving.    Then  it  might  well  be  that  Galbraith,  the 
end  sought  by  the  resolution  having  been  in  a  great  measure  gained, 
thought  it  desirable  that  some  arrangement  should  be  come  to.    In 
carrying  out  that  intention  be  would  naturally  represent  to  the. 
respondent  the  real  state  of  things,  reminding  him  of  the  resolution 
come  to  by  the  Society,  of  the  fact  that  three  of  the  club-men  had 
already  left  his  service,  and  of  the  impossibility  of  getting  any  more 
club-men  unless  Norfolk  were  dismissed.    The  respondent  ver^  pro- 
perly declined  to  be  dictated  to,  but  his  refusal  is  not  conclusive  to. 
show  that  Galbraith  intended  to  coerce  him.    On  the  whole  I  think 
that  Qalbraith  only  meant  to  try  and  induce  the  respondent  to  come 
to  terms.    This  is  not  an  offence  against  stat.  6  G.  4,  c.  129,  s.  8 ;  and 
therefore  the  conviction  as  against  Galbraith,  as  well  as  against 
O'Neill,  must  be  quashed. 

WiGHTMAN,  J. — I  agree  with  the  Lord  Chief  Jnstioe  as  to  O'Neill. 

But  aa  to  Galbraith  I  think  that  what  passed  between  him  and  the 
respondent  was  not  a  mere  attempt  to  arrange  the  matter  in  dispute, 
but  an  endeavour  to  coerce  the  respondent  not  to  employ  Norfolk  by  a 
threat  that  if  he  did  no  member  of  the  club  would  be  allowed  r^ona- 
*to  work  for  him ;  and  that  the  fhcts  quite  warranted  the  con-  ^ 
elusion  of  the  magistrate. 

BLACKBUBIi,  J.,  had  left  the  Court. 

Mkllob,  J. — I  agree  with  the  Lord  Chief  Justice.  I  think  that 
Galbraith  did  not  mean  to  threaten  or  coerce  the  respondent,  but 
went  to  see  if  it  was  possible  to  reconcile  him  to  the  workmen  who 
had  left.  Conviction  quashed. 
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IN  THE  EXCHEQUER  CHAMBER. 

PYM,  administratrix,  v.  The  GREAT  NORTHERN  Railway 

Company.    June  15. 

9<&  10  7kL  c  9Z.'^J)awuiffe.--^IUaifnuaiUfmtbabaii^n/  pecuniary  Un^.-^Sotatmm. 

— Charge  of  dUinbuiion  o/ propertjf, 

t.  In  an  molion  iiiid«r*fUit  f  ^  10  Viot.  o.  98,  to  rMOTW  daia»gM  far  th«  death  of  a  nlaliv* 
killed  bj  tbe  wrongful  aet,  negleety  er  de&olt  of  another  perton,  the  loia  of  the  reasonable 
probabilitj  of  peennlary  beaefll  firom  the  eontinuaaea  of  the  life  of  tbe  decaased  ia  a  aafflcitat 
damage  to  maintain  the  action. 

'8.  Tbe  itatvte  gires  to  the  penonal  repreieatatiTO  a  aanae  of  aetlon  bejond  thKi  nUAlki 
deeeaaed  would  have  if  be  bad  inrrired,  and  bated  on  a  different  principle. 

8.  Coneeiaam,  that  in  aaoh  an  action  no  eompensatioa  ean  be  giren  by  waj  of  aolatiam  ibr 
grief  or  lota  of  loeietj  of  the  deceaned. 

4.  Tbe  remedy  given  by  tblf  itatnte  if  to  indfviduah,  not  to  a  elan;  and  therefore,  on  the 
death  of  a  person  whose  ineome  arose  from  land  and  peraonalty  independent  of  any  ezertioa 
of  bis  own,  no  portion  of  wbieb  was  lost  to  bis  /amily  by  bis  death,  tbe  aetioa  ia  maintaiaahb 
if  in  eonseqaenee  of  that  death  the  mode  of  its  distribation  among  the  members  is  changed. 

This  was  an  appeal  from  the  decision  of  the  Court  of  Queen's 
Bench,  reported  2  B.  &  S.  769  (E.  C.  L.  R.  vol.  110). 

The  case  was  as  follows. 
^0071  This  was  an  action  brought  under  the  provisions  of  the  *9 
-I  k  10  Vict  c.  93,  by  the  plaintiff  as  the  widow  and  administra- 
trix of  Francis  Leslie  Pym,  against  the  defendants,  who  are  carrien 
of  passengers  upon  a  railway  called  The  Great  Northern  Railway,  for 
the  loss  alleged  to  have  been  sustained  by  her  and  by  his  children 
from  his  death,  which  was  caused  by  an  accident  on  the  defendant* 
railway,  occasioned  by  the  negligence  of  one  of  the  servants  of  the 
defendants. 

The  plaintiff  by  her  declaration  alleged  that  the  defendants  were 
carriers  of  passengers  upon  the  railwav,  and  that,  whilst  Francis  Les- 
lie Pym  was  being  carried  by  the  defendants  as  a  passenger  on  it,  be 
was  by  and  through  the  negligence  of  the  defendants  injured,  and 
afterwards  and  within  twelve  calendar  months  next  before  the  sait 
died,  and  that  the  plaintiff  sued  as  such  administratrix  for  the  benefit 
of  herself  as  his  widow,  and  also  for  the  benefit  of  his  children,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided. 

The  defendants  pleaded  that  they  were  not  guilty,  and  upon  that 
plea  the  plaintiff  took  issue. 

At  the  trial,  before  Cockbum,  C.  J.,  it  appeared  that  Francis  Leslie 
Pym  was,  on  the  23d  April,  1860,  a  passenger  by  the  defendants'  rail- 
way, and  that  whilst  he  was  such  passenger  an  accident  occurred  upon 
the  railway  arising  from  the  negligence  of  one  of  the  defendants' 
servants,  whereby  Francis  Leslie  rym  was  injured  and  died  the 
Same  day. 

The  deceased,  at  the  time  of  his  death,  was  forty-one  years  of  age, 
and  died  intestate,  leaving  a  widow,  the  plaintiff,  and  nine  children, 
the  eldest  aged  eleven  years,  and  the  youngest  aged  two  months. 
*39S1  deceased  was  tenant  for  life  of  certain  estates  in  *land 

-I  under  a  re-settlement  of  family  property,  which  had  been  made 
At  the  time  of  his  marriage,  and  was  also  seised  in  fee  of  other 
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aabject  to  certain  charges  thereon.    The  net  income  arising  from  the 
whole  of  these  estates  amounted  to  88691.  a  year. 

By  the  provisions  of  this  re-settlement,  at  his  death  the  pkintiff . 
became  entitled  to  a  jointure  of  lOOOL  a  year  for  her  life,  charged 
upon  the  re-settled  estates,  and  the  eight  yoanger  children  to  a  pro- 
Tision  of  800{.  a  year,  being  the  interest  at  4/.  per  cent,  of  a  sum  of 
20,000/.  charged  also  upon  the  re*settled  estates.  Subject  to  thp 
above  charge  these  estates,  upon  the  death  of  Francis  Leslie  Pym, 
passed  under  the  entail  created  by  the  re-settlement  to  his  eldest  soa 
in  fee.  The  unsettled  estates,  subject  to  the  existing  charges  thereon, 
passed  to  the  eldest  son  as  heir  at  law. 

The  deceased  also  left  personal  property  to  the  amount  of  839011, 
of  which  the  plaintiff  at  his  death  became  entitled  to  1180Z.,  and  the 
nine  children  to  the  sum  of  260L  each.  He  was  of  no  profession  or 
business,  and  had  no  other  income  or  property. 

The  Lord  Chief  Justice  directed  the  jury  that  to  entitle  the  plain- 
tiff to  their  verdict  they  must  be  satisfied  not  only  that  the  death  of 
Francis  Leslie  Pym  was  caused  by  the  negligence  of  the  defendants, 
but  also  that  the  plaintiff  and  her  children,  or  some  of  them,  had 
sustained  some  pecuniary  loss  or  damage  by  such  death.  And  he 
farther  directed  them,  tliat  if,  after  making  allowance  for  what  the 
deceased  would  naturally  have  expended  on  himself,  they  thought 
that  a  portion  of  his  income,  beyond  the  18002L  a  year,  to  which  his 
widdw  and  eight  younger  children  became  entitled  at  his  death,  would 
have  been  from  time  to  time  set  aside  *by  him  for  the  benefit  r«eAA 
of  his  family,  or  appropriated  to  their  education  and  advance-  ^ 
ment  in  life,  and  woulcf  thus  have  secured  to  them  advantages  which 
by  bis  death  they  had  lost,  that  would  constitute  such  pecuniary  loss 
and  damage  as,  coupled  with  the  death  of  the  deceased  having  been 
caused  by  the  negligence  of  the  defendants,  would  enable  them  to  find 
a  verdict  for  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintifl^  and  assessed  the  damages 
at  13,00021 ;  and  apportioned  that  sum,  viz.,  10002.  for  the  widow  and 
1500L  for  each  of  the  eight  younger  children. 

At  the  close  of  the  case,  and  before  the  Lord  Chief  Justice  directed 
the  jury,  the  counsel  for  the  defendants  contended  that  neither  the 
plaintiff  nor  any  of  the  children  had  sustained  any  such  loss  or 
damage  as  was  necessary  to  maintain  the  action,  and  that  there  was 
DO  evidence  of  any  such  loss  or  damage  which  ought  to  be  submitted 
to  the  jurv ;  and  the  Lord  Chief  Justice  thereupon  reserved  those 
points  and  gave  leave  to  the  defendants  to  move  to  enter  the  verdict 
for  ihem  or  a  nonsuit. 

In  Michaelmas  Term,  1861,  the  defendants  obtained  a  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside  and  a  verdict  entered 
for  the  defendants,  or  why  a  nonsuit  should  not  be  entered  on  the 
ground  that  there  was  no  cause  of  action  established  by  the  evidence, 
or  why  a  new  trial  should  not  be  had  on  the  ground  that  the  damages 
were  excessive :  which  rule  was  afterwards  discharged ;  the  plaintiff 
consenting  that  the  damages  given  on  the  verdict  should  be  reduced 
from  18,000/.  to  90001.,  viz^  10002.  for  the  plaintiff  and  10002.  for 
each  of  the  eight  younger  children. 
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*4001  ^^^  qnefttion  for  the  decision  of  this  Court  was^  *Wbetlier, 
-I  under  the  circumstances  set  forth  in  the  case,  there  was  eyi* 
dence  which  the  Lord  Chief  Justice  ought  to  have  submitted  to  the 
jury  that  the  plaintiff  or  any  of  the  children  had  sustained  any  such 
loss  of  damage  as  was  necessary  to  maintain  the  action. 

This  appeal  was  heard  by  Erie,  G.  J.,  Pollock,  C.  B^  Williams  and 
Willes,  Js.,  and  Bramwell  and  Channel!,  Bs. 

Btat.  9  &  10  Yicl.  e.  98,  entitled  ''  An  Act  for  compensating  the 
ftimilies  of  persons  killed  by  accidents:"  after  reciting  in  sect  1  that 
^  no  action  at  law  is  now  maintainable  against  a  person  who  by  his 
wrongful  act,  neglect,  or  default  may  have  caused  the  death  of  another 
person,  and  it  is  oftentimes  right  and  expedient  that  the  wrongdoer 
in  such  case  should  be  answerable  in  damages  for  the  injury  so  caused 
by  him/'  enacts :  '^  That  whensoeyer  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default  and  the  act,  neglect,  or 
^efkult  is  such  as  would  (If  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  aamages  in  respect 
thereof,  thto  and  in  every  such  case  the  person  who  would  have  beea 
liable  if  death  had  not  ensued  shall  be  liable  to  an  action  for  damages^ 
notwithstanding^  the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  aa  amount  in 
law  to  felony." 

Beet.  2.  "  Every  such  action  shall  be  for  the  benefit  of  the  wife, 
kubband,  parent,  and  child  of  the  person  whose  death  shall  have  beea 
$0  caused,  and  shall  be  brought  by  and  in  the  name  of  the  executor 
or  administrator  of  the  person  deceased ;  and  in  every  such  action 

^4011  ^^^  ^^^  ^^^  ^^®  ^^^^  damages  as  they  may  think  *propor- 
-'  tioned  to  the  injury  resulting  from  such  death  to  the  parties 
^espeotively  for  whom  and  for  whose  benefit  such  action  shall  be 
Inrought ;  and  the  amount  so  recovered,  after  deducting  the  costs  not 
recovered  from  the  defendant,  shall  be  divided  amongst  the  before* 
mentioned  parties  in  such  shares  as  tiie  jury  by  their  verdict  shall 
find  and  direct." 

Hawkins  {Holl  with  him^  for  the  defendants. — ^First  The  action 
maintainable  on  this  statute  by  the  personal  representative  of  a  de- 
oeased  person  is  a  mere  continuance  of  that  which  would  have  accrued 
to  the  aeceased  if  he  had  lived ;  and  which  indeed  was  vested  in  him 
at  the  time  of  his  death,  for  it  is  clear  that  he  could  have  sued  for 
personal  injurv  sustained  by  him,  and  any  pecuniary  loss  in  oonse- 
quehce :  and  the  damage  in  both  actions  must  consequently  be  of  the 
same  character.  This  appears  fW>m  the  recital  of  the  statute  and  from 
sect.  1,  which  says  that  an  action  for  damages  may  be  maintained 
"  nothunlhstandtng  the  death  of  the  pereon  injured!^  The  enactment  must 
indeed  be  qualified  thus  far,  that  the  personal  representative  cannot 
aue  for  personal  injury  sustained  by  the  deceased ;  and  it  has  also 
been  decided  that  the  relations  of  the  deceased  are  not  entitled  to 
)?eeoVer  damages  as  a  solatium  for  grief  or  loss  of  the  society  of  the 
deceased:  Blake  t;.  The  Midland  Bail  way  Company,  18  Q.  B.  93  (E. 
0.  L.  R.  vol.  68);  but  must  confine  their  claim  to  pecuniary  damages^ 
Kow  here  the  deceased  was  possessed  of  a  fortune,  which  would  not 
be  diminished  by  his  death,  and  therefore  could  not  have  sued  for 
anything  but  his  personal  suffering  and  the  pecuniary  loss  in  conse- 
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qnence.  In  *Oill«rd  v.  The  LanoMbite  aq4  Yorksbire  Bail-  r#^Ao^ 
way  Company,  12  L.  T.  866,  cited  in  Ibe  above-mentioned  '- 
ease,  p.  108,  Pollook,  C.  B^  says,  "  It  is  a  pare  question  of  pecuniary . 
compensation,  and  nothing  more,  which  is  contemplated  by  the  Act. 
I  think  it  is  utterly  impossible  for  a  jury  to  estimate  any  sum  as  a 
compensation  for  the  injured  feelings  of  the  surTivors ;  all  that  is 
left  which  is  appreciable  after  the  death  of  the  party  killed  is  the 
pecuniary  loss  sustained  by  his  family,  and  this  Act  enables  them  to 
recover  that  which  the  deceased  would  himself  have  sued  for,  had 
the  accident  not  terminated  fatally.  The  framers  of  the  Act  never 
could  have  meant  to  give  compensation  to  the  parent  for  the  mere 
deprivation  of  his  son,  or  the  widow  for  that  of  her  husband.''  [PoL« 
LOCK,  C*  B. — I  am  not  now  prepared  to  say  that  what  is  there  imputed.- 
to  me  is  correct  law,  namely,  that  the  statute  enables  the  family  "  to 
recover  that  which  the  deceased  would  himself  have  sued  for,  had  the 
accident  not  terminated  fatally :"  probably  the  case  of  a  tenant  for 
life  of  a  large  landed  property  was  not  within  my  contemplation.  I 
agree,  however,  in  the  doctrine  that  the  damages  must  be  given  for> 
pecuniary  loss  alone.] 

Secondly.  Here  has  been  no  pecuniary  loss  to  the  family  of  the 
deceased,  for  the  property  to  which  he  was  entitled  at  his  death  is 
preserved  to  them,  the  only  difference  being  that  it  will  be  distributed 
among  them  in  a  manner  different  from  what  it  was  during  his  life. 

Thirdly.  The  damage  here  was  too  remote.  The  damage  to  the 
family  is  not  owing  excluHvdy  to  the  death  c&  the  deceas^,  but  to 
that  circumstance  taken  *in  connection  with  his  voluntary  act  rn^Ao 
in  resettling  his  property  in  the  way  he  did.  [PollooKi  C.  ^ 
B. — ^Is  there  any  case  under  this  statute  where,  in  estimating  the 
damasree,  notice  has  been  taken  of  li&  insurahces  left  behind  him  by 
the  deceased  ?]  There  is  cmly  an  unreported  case  at  Nisi  Prius^ 
Hicks  V.  The  Newport,  Abergavenny,  and  Hereford  Bailway  Com- 
pany,  in  which  Lord  Campbell  held  that  the  amount  of  such  insor* 
anoes  should  be  deducted  from  the  amount  of  damages.(a) 

(a)  That  eM6  waa  tried  at  Uie  Loftdon  Sltttnffi  aftar  nUary  Tarm,  on  tha  17th  VthmMtff^^ 
185T.    Mcain.  Johntton,  Farquhar  A  Laaah  kftva  Ikvoarad  tba  raporlaia  rnUk  tba  fottotrteg 

BOli  of  it. 

**  Uffd  OAwrmvLv  (t»  tba  Jniy).— ^aatlenan,  tha  aaia  la  aAtiraly  in  your  handa,  and  tba 
Miy  diiactioo  I  aan  gire  jou  in  point  of  law  l«,  that  yon  oaght  to  eoniider  the  amoant  of  th* 
peeoniery  loat  whieh  the  familjr  have  laitAlftad  hy  the  death  of  the  father.  You  are  not  lo 
look  to  the  wanta  of  tha  family,  Vnt  to  the  loai  they  bare  aaitaltted  by  the  fnther'a  death  |  ud 
I  woaM  aay,  in  tb*  wordi  of  n  tary  lanmad  brother  Jadge^  <  take  a  reaaoasble  Tiew  of  tha 
iaie  aid  gim  n  Ibir  eompeaaatioii.'  I  think  yen  abonld  Srat  eonaider  what  wonld  he  the  an^ 
if  then  were  no  iaiaraneea.  What  ana  ahonld  yon  m%j  7  That  if  entirely  for  yon  to  eoniider* 
If  then  wera  no  ioanraneea  what  would  be  the  amottnt  f  Well,  then,  if  there  be  an  inramnea 
for  lOOOr  by  aoae  Company  tbnt  inanrad  him  againal  aeeidanta  by  railways  and  they  being 
•atitM  to  teeeite  lOM/.  npoa  tbnt  polley,  tt  la  qaita  alaar  that  there  engbt  to  ha  a  dedaetioa 
fteai  the  agfregata  amonnt  in  raapaet  of  that  1000/.  Then  with  regard  to  tba  polieiea  vpo^ 
kii  life  independently  of  aeeidentr  if  yon  allow  any  dednction  (and  I  think  yon  will  probably 
toatider  that  aome  dedneUon  aught  to  ha  allowed)  tt  wni  aily  ha  fai  reipeat,  I  fbonM  think,  af 
tbo  pramlnmi  that  woald  be  paid  by  the  family,  or  whieh  would  have  been  paid  by  bimaelf  IC 
ait  fktal  aeeldent  had  nol  happened.  I  leave  Ikn^  howaver,  antltnly  in  ywu  bnnda.  T«a 
*iD  tnt  make  •  aaleulatfen  and  any  what  ym  think  woald  ha  a  raaaanable  nm  tbnt  augbl  t0 
Wallewtd  aa  a  eompenaatioB  for  tba  paeaninvy  loaa  bia  Ibmlly  wauld  anataiw  bad  there  baaa 
aobraranee.  Ton  will  then  dednet  from  that  the  10001.  Inanrad  againat  aeeidanta*  and  ihm 
my  fiaaennble  anm  that  yen  tbhik  abonld  bafltftbar  dadnated  In  reapaet  of  the  lilt  Ininranaaa. 
Tti  wiU  than  bnre  tba  bnlaMa  wblah  tola  be  dtotribalad  amanf  tba  laaiUy  |  aad  tbM  H  vtt 
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*4041       ^^^*^^  {Luah  and  OarA  with  him),  oontri. — First.  The 

^  object  of  this  statute  was  not  to  continue  to  the  personal  repre* 

sientative  a  right  of  action  previously  vested  in  the  deceased,  but  to 

Sive  him  a  newjspecies  of  action,  i.  e.,  for  a  wrongful  act,  neglect,  or 
efault,  by  which  the  death  of  the  deceased  was  caused.  In  Blake  9. 
The  Midland  Railway  Compan^^,  18  Q.  B.  98  (£.  C.  L.  B.  vol.  88),  the 
Court  said,  p.  110,  the  action  ^iven  by  this  statute  is  not  the  continu- 
ance of  an  old  cause  of  action  in  the  deceased.  "  It  will  be  evident  that 
this  Act  does  not  transfer  this  right  of  action  to  his  representative^ 
but  gives  to  the  representative  a  totally  new  right  of  action,  on  differ- 
ent principles."  Besides  the  statute  does  not  gives  this  right  for  the 
benefit  of  the  relatives  of  the  deceased  generally,  but  only  of  thoee 
within  certain  specified  degrees.  And  sect.  2  enacts,  tbat  "the  jury 
may  give  such  damages  as  they  may  think  proportioned  to  the  injury 
resulting  from  such  death  to  the  partiei  rapectively /or  whom  andfor 
whose  benefit  such  action  shall  be  brought." 

Secondly.  As  to  what  is  a  sufficient  pecuniary  interest  to  bring  a 
case  within  this  statute.  In  an  action  on  it,  although  damages  cannot 
be  given  by  way  of  solatium,  legal  liability  alone  is  not  the  test  of 
♦4051  ^^i^^y  ^^  respect  *of  which  they  mav  be  recovered.  The  res- 
-'  sonable  expectation  of  pecuniary  advantage  by  the  surviving 
relatives  may  be  taken  into  account  by  the  jury,  and  damages  may  ha 

e'ven  in  respect  of  that  expectation  being  disappointed,  and  the  pro* 
kble  pecuniary  loss  thereby  occasioned:  Franklin  v.  The  South 
Eastern  Bailway  Company,  8  H.  &  N.  211,t  Dalton  v.  The  South 
Eastern  Eailway  Company,  4  C.  B.  N.  S.  296  (E.  C.  L.  B.  vol.  9i), 
Blake  v.  The  Midland  Bailway  Company,  18  Q.  B.  93  (E.  C.  L.  B. 
vol.  88). 

Thirdly.  The  damage  here  was  sufficiently  proximate,  for  in  conse- 
quence of  the  death  of  the  deceased  his  widow  and  children  lost  the 
home  and  comforts  they  would  otherwise  have  had,  and  the  latter  lost 
chances  of  advancement  in  life.  With  respect  to  the  argument  based 
on  the  re>settlement  of  his  estate  by  the  deceased,  the  defendants  have 
had  the  benefit  of  it  bv  the  reduction  of  the  damages  in  the  Court 
below.  [Eblk,  C  J. — ^No  question  relative  to  the  amount  of  damages 
is  before  us.] 

Hawkins,  in  reply. — In  the  cases  relied  on  by  the  other  side  the 
deceased  was  earning  his  income  from  day  to  day. 

Erlb,  C.  J. — The  judgment  of  the  Court  below  must  be  affirmed. 

The  question  raised  by  this  appeal  is  whether,  under  the  circum- 
stances set  forth  in  the  case,  there  was  evidence  which  the  Judge  was 
bound  to  leave  to  the  jury  in  support  of  the  cause  of  action  declared 
*4061  ^°*  '^^^  Court  below  affirmed  the  ruling  of  the  Lord  Chief 
^  ^Justice  at  Nisi  Prius  on  this  point,  and  we  think  they  were 
right 

W  jour  dnij  to  allot  it  amoiig  tlio  dUfonnt  mtmben  of  llio  tkmUj  «ooording  to  jour  jo4c« 
Mont. 

''A  Jvror.-- 1  wbh  to  Mk  jovr  Lordihlp  one  qnoatlon  wbkh,  I  think,  bonn  npon  tbo  point; 
It  ii  bow  long  tboM  lifo  inraraaoot  bnd  boon  offoeled,  mad  whnt  tbo  pretoat  ralne  of  then  ii) 
boonnto  If  thoj  wero  effected  n  aambor  of  yenn  ago,  it  ia  TOry  probable  tbat  tbo  deoeaMd 
wonld  not  bave  bad  to  paj  muob  preninm ;  probably  a  boom  baa  been  added  to  tbe  polieiei. 

**  Lord  Cahpbbll.— Tbat  wonld  depend  upon  tbe  ngolationa  of  the  intnraaee  Company,  ■a^ 
Hm  eonditiou  of  tb«  poi^j." 


4  BEST  &  SMITH.    Q.  B.  466 

The  principle  whioh  governs  these  oases  appears  to  us  to  be,  to 
consider  whether  there  was  eyidence  of  a  reasonable  probability  of 
peenniary  benefit  to  the  parties  if  the  death  of  the  deceased  had  not 
oocorred;  and  was  it  lost  by  reason  of  that  death,  caosed  by  the 
wrongfol  act,  neglect,  or  default  of  the  defendants  ?  If  this  were  so, 
then  there  is  a  ease  which  the  Judge  must  leave  to  the  jury. 

The  plain  facts  of  the  present  case  shortly  stated  are  these.  The 
deceased  had  a  large  income,  arising  from  property  so  settled  that 
20,000/.  was  to  go  to  his  yonnger  children  in  case  of  his  death,  and 
the  rest  to  his  eldest  son.  The  aeath  has  come,  and  the  result  is  that 
that  snm  has  gone  in  the  manner  pointed  out,  and  the  rest  to  the 
person  entitled.  I  take  it  to  be  in  evidence  that  at  the  time  of  hiji 
death  the  deceased  was  living  with  his  fiunily  in  the  ordinary  manner, 
bringing  np  his  children  in  the  position  in  society  which  that  income 
would  command.  The  jury  were  bound  to  give  damages  for  the 
deprivation  of  these  advantages,  because  the  reasonable  probability 
of  pecuniary  benefit  from  them  had  been  taken  away  by  the  death  of 
the  deceased.  The  statute,  as  appears  to  me,  gives  to  the  personal 
representative  a  cause  of  action  beyond  that  which  the  deceased  would 
have  if  he  had  survived,  and  based  on  a  different  principle.  This  was 
decided  in  the  cases  that  have  been  referred  to,  Franklin  v.  The  South 
Eastern  Railway  Company,  8  H.  &  N.  211,t  in  the  Exchequer,  and 
Dalton  V.  The  *South  Eastern  Railway  Company,  4  C.  B.  N.  S.  r^.^^ 
296  (E.  C.  L.  B.  vol.  98),  in  the  Common  Pleas.  They  further  ^  *"' 
establish  that  the  reasonable  probability  of  pecuniary  benefit  to  indi- 
viduals if  the  life  of  the  deceased  had  continued  is  an  item  which  the 
jury  nafy  take  into  consideration  when  estimating  the  damage  occa- 
sioned to  them  by  his  death.  In  those  cases,  it  is  true,  the  sums  in 
dispute  were  small,  the  parties  being  in  a  different  position  in  life ; 
but  the  same  principle  is  applicable  here,  where  the  deceased  had  a 
large  income  of  whioh  his  family  derived  the  benefit. 

The  first  point  made  by  Mr.  Hawkins  is  therefore  not  sustained  to 
the  extent  contended  for  by  him.  The  case  comes  within  the  autho- 
rity of  those  to  which  I  have  referred,  and  we  do  not  mean  to  lay 
down  a  wider  proposition  than  the  facts  before  us  require. 

On  the  second  point  also  Mr.  Hawkins  failed  in  his  argument.  He 
ooDtended  that  the  whole  estate  of  the  deceased  passed  at  his  death  to 
the  class  of  relatives  whom  the  statute  meant  to  protect,  and  as  they 

Sot  the  whole  estate  among  them,  no  loss  was  caused  to  them  by  his 
eath.  The  remedy  however  given  by  the  statute  is  not  given  to  a 
doss  but  to  individuals,  for  by  sect.  2  *'  The  jury  may  give  such  dam* 
ages  as  they  may  think  proportioned  to  the  injury  resultinfir  from  such 
death  to  the  parties  respectively  for  whom  and  for  whose  oenefit  such 
actioD  shall  be  brought"  This  requires  the  jury  to  consider  how 
each  of  the  parties  is  situated,  and  how  the  interest  of  each  is  affected. 
If  this  be  so,  the  younger  children  here  have  lost  by  the  death  of 
their  father. 

The  third  ground  of  argument  taken  by  Mr.  Hawkins,   r*408 
'namely,  that  the  damages  are  too  remote  because  they  arise  ^ 
from  the  way  in  which  the  deceased  resettled  his  property,  likewise 
fails.    The  answer  to  his  second  argument  is  also  an  answer  to  this. 
I  must  now  draw  attention  to  the  way  in  whioh,  according  to  tha^ 
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ctae  that  has  been  sent  up  to  U8,  the  question  was  put  to  the  jury  afc 
the  trial.  Our  judgment  sanctions  the  principle  I  hare  laid  dowo» 
that  the  right  to  damages  is  based  on  the  reasonable  expeetation  -of 
pecuniary  advantage  from  the  continuanoe  of  ihe  life  of  the  deceased, 
i3ut  I  notice  the  other  circumstances  lest  we  might  be  taken  to  affirm 
more  than  we  do.  It  seems  to  me  that  the  statement  of  the  rule  laid 
down  by  the  Court  below  in  the  case  differs  from  the  printed  report^ 
-^in  the  case  the  damage  is  more  specially  limited  to  comp^isatioa 
for  peeuniary  benefit  According  to  the  case  sent  to  us,  the  Lord 
Ohief  Justice  told  the  jury,  "  If,  afber  making  allowance  for  what  the 
deceased  would  naturally  have  expended  on  himselfi  they  thousht 
that  a  portion  of  his  income,  beyond  the  1600 JL  a  year  to  which  bis 
widow  and  eight  i^ounger  children  became  entitled  at  his  death,  would 
have  been  from  time  to  time  set  aside  by  him  for  the  benefit  of  his 
family,  or  appropriated  to  their  education  and  advancement  in  lifis, 
and  would  thus  have  secured  to  them  advantages  which  by  his  death 
they  had  lost,  that  would  constitute  such  peeuniary  loss  and  damsge 
as,  coupled  with  the  death  of  the  deceased  having  been  caused  by  the 
negligence  of  the  defendants,  would  enable  them  to  find  a  verdict  for 
the  plaintiff:" 

If  I  were  called  on  to  take  each  of  the  items  of  damage  relied  o& 
*40d1  ^^^^'  ^^^  Affli^iA  that  every  one  of  them  could  *m  sustained, 
^  I  should  like  more  time  for  consideration.  But  if  any  one  caa 
be  sustained,  it  will  be  sufficient  to  uphold  our  decision. 

Pollock,  C.  B.,  bad  left  the  Court 

WiLLUics  and  Willis^  Js.|  and  Braiiwblii  and  Chankkll,  Ba, 
concurred.  Judgment  affirmed. 


BIST  f .  FAUX.    June  1& 

IMfOUehing  daugkUr, — Proof  of  tetviee, — Dmded  Mermee. 

In  •«  aeUoB  for  dobaaehing  Mid  earnal^  knowins  th*  dtngkter  uid  wnrmst  of  tk»  plaintiC 
wbereltj  he  was  deprived  of  ber  aenrloes,  the  plaintiff  gave  in  oTidenoe  that  the  dangbter  ItTed 
with  bim  «a  a  member  of  bia  fiunily,  and  waa  always  at  home  at  biihoiiie  doing  the  work  ef  the 
bonae,  aadating  in  biadomntio  aikira,luid  attending  on  bit  wM  who  waaki  IH  health,  flmiB  iheftlj 
Bfter  aU  o'eloek  In  the  erening  ef  one  dnj  nnlil  aofwn  o'eloek  in  tho  morning  of  the  next  ^i 
Mid  thntahe  slept  In  his  bonse ;  that  during  the  same  time  aha  was  in  the  aenrioe  of  the  defendaa^ 
hired  as  n  labonrer  in  hnsbandrj  to  do  outdoor  work  on  his  farm,  at  the  wages  of  (f.  per 
fTeek,  daring  the  iksnal  hoars  of  labour  fbr  snoh  persons,  that  Is  to  say,  ttom  serea  la  the 
morning  until  six  o'eloek  in  the  oTenlng  during  the  months  of  April,  May,  Jnne^  July,  Angos^ 
and  September,  and  from  eight  o'eloek  In  the  morning  to  dusk  during  the  other  mouths  of  the 
year :  held  that  there  was,  In  point  of  Uw,  anfliclent  evidenoe  to  warrant  the  jury  In  iadiag 
that  the  daughter  was  the  servant  of  the  plain tift 

This  case  came  before  the  Oourt  on  a  bill  of  exceptions.  t 

The  declaration  alleged  that  the  defendant  debauched  and  camallr 
knew  Jane  Rist,  then  ^ng  the  daughter  and  servant  ctf  the  plaintiff, 
whereby  she  became  pregnant  and  sick  with  child,  and  the  plaintiff 
was  deprived  of  and  lost  her  services  for  a  long  space  of  time,  and 
*4101  *^'^^"^^  tST^^  expense  in  maintaining,  nursings  and  taking 
^  care  of  her,  and  was  obliged  to  and  did  necessarily  pay,  lay 
out,  and  expend  a  large  sum  of  money  for  medical  and  other  attend* 
tnce  in  and  about  the  delivery  of  Jane  Bist  oi  her  child»  &o. 
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Pleaa.    I*iret,  not  goiltj.    Soootidly^  that  Jmo  Bist  was  Dot  th^ 
senrant  of  tbe  plaintiff. 

Issue  on  both  pleas. 

On  the  trial,  before  Wigbtman,  J.,  at  tbe  Summer  Assisses  for  Hunt- 
ingdon, in  1862,  a  verdiet  was  found  for  the  plaintiff 

Tbe  bill  of  exceptions,  after  setting  out  tbe  pleadings,  &Ct  and  th^ 
STidence  on  tbe  first  issue,  prooeeded  thus  :^-^ 

And,  to  maintain  tbe  issue  secondly  above  Joined,  the  plaintiff  gavo 
in  evidence,  &c.,  that  the  said  Jane  Bist,  before  and  in  and  after  the 
month  of  Febmarj,  1861,  and  thence  during  the  time  of  her  preg* 
laneji  and  down  to  a  short  time  before  she  was  so  delivered  of  a 
ehild  as  aforesaid,  lived  with  the  plaintiff  as  a  member  of  his  family, 
ind  was  always  at  home  at  his  bouse,  doing  the  work  of  the  house, 
assisting  in  his  d(Anestic  affairs,  and  attending  on  his  wife,  who  was 
in  ill  health,  from  shortly  after  6  o'clock  in  tbe  evening  of  one  daj 
nntil  7  o'clock  in  tbe  morning  of  the  next  day,  that  during  all  that 
time  she  slept  in  tbe  house  of  the  plaintiff;  and  that,  from  the  said 
taontb  of  February  down  to  the  month  of  November  in  tbe  same 
year,  the  said  Jane  Bist  was  in  the  service  of  the  defendant,  hired  as 
a  labourer  in  busbandrv,  to  do  ont-door  work  on  bis  farm,  at  the 
wages  of  6#.  per  week,  dnring  tbe  usual  hours  of  labour  for  such 
persons,  that  is  to  say,  from  7  o'clock  *in  the  morning  until  6  r*4i  i 
eVilock  in  the  evening  dnring  the  months  of  April,  May,  June,  ^ 
July,  Augnsth  and  September,  and  from  8  o'clock  in  tbe  morning  to 
dusk  during  tbe  other  months  of  the  said  period.  , 

Whereupon  the  Jostiee  directed  the  jury  that  there  was,  in  point 
of  law,  suffirieat  evidence  of  service  to  warrant  them  in  finding  a  ver« 
diet  for  the  plaintiff  upon  that  part  of  the  case,  that  is  to  say,  upon 
the  issue  secondly  above  joined ;  whereupon  tbe  counsel  for  tbe  de« 
feadant  interposed,  and  requested  the  justice  to  inform  the  jury  that 
there  was  not  in  point  of  law  sufficient  evidence  of  service  to  warrant 
the  jury  in  finding  a  verdict  for  the  plaintiff  upon  that  part  of  the 
ease,  that  is  to  say,  upon  the  issue  secondly  above  joiueu ;  but  the 
Justice  refused  so  to  in&rm  the  jury,  and.  left  to  their  consideration 
the  question  whether  the  said  Jane  Bist  was  the  servant  of  the  plain- 
tiff as  alleged.  And  thereupon  the  jury  gave  their  verdict  for  the 
phiintiff  upon  the  issues  above  joined. 

Whereupon  the  counsel  for  the  defendant,  &c.,  made  their  excep- 
tion, &c. 

The  case  was  argued  before  PoUook,  C^B^  Williams,  Willes,  and 
Keating,  Js.,  and  Bramwell  and  Channell,  Bs. 

Keane^  for  the  defendant. — Here  was  no  sufficient  evidence  that  the 
plaintiff's  daughter  was  his  servant.  In  Thompson  v.  Boss,  6  H.  & 
xf*  16, t  Bramwell,  B.,  says,  p.  18,  '^It  is  not  impossible  that  one  ser* 
rant  should  have  two'  masters :  he  might  serve  one  by  day  and  one 
by  night*'  The  present  ease  raises  tbe  question  there  suggested ;  for 
*the  evidence  shows  that  this  girl  was  the  servant  of  the  de-  f«4<t  a 
feadant  in  the  daytime,  and  of  her  father  when  the  day  was  ^ 
over.  In  Grinnell  v.  Wells,  7  M.  4;  G.  1088  (E.  C.  L.  B.  vol.  49), 
Tindal,  C.  J.,  says,  p.  1041,  "  The  foundation  of  the  action  by  a  father 
to  recover  damages  against  the  wrongdoer  for  the  seduction  of  his 
daughter,  baa  been  anifortAly  jdaced,  from  tbe  earliest  time  hithnrtOy 
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not  upon  the  seduction  itself,  which  is  the  wrong^l  act  of  the  defend- 
ant, but  upon  the  loss  of  service  of  the  daughter,  in  which  serrioe  b« 
is  supposed  to  have  a  legal  right  or  interest'*  The  form  of  the 
declaration  and  the  language  of  Patteson,  J.,  in  Daviea  v.  Williams,  10 
Q.  B.  725,  728  (E.  C.  L.  B.  vol.  69),  show  that  the  service  must  exist 
at  the  time  of  the  wrong  done.  [Pollock,  C.  B. — It  need  not  at  that 
particular  hour  or  moment.  Bbahwell,  B. — Suppose  the  girl  had 
been  debauched  by  a  third  party,  could  neither  her  father  nor  the 
defendant  have  sued  him  ?]  They  would  be  bound  to  sue  jointly, 
and  it  would  be  a  good  plea  to  sav  that  the  act  was  done  by  the  per- 
mission of  either.  Here,  one  of  the  two  masters  of  a  female  servant 
has  injured  himself  by  debauching  his  own  servant,  since  for  all  that 
appears  this  may  have  been  done  at  some  period  of  the  day  daring 
which  she  was  bound  to  serve  him,  and  not  during  that  when  she  was 
bound  to  serve  her  father.  [Bramwkll,  B. — According  to  that  argu- 
ment, if  the  daughter  of  the  plaintiff  in  this  case  had  made  a  bargain 
with  the  defendant  to  eive  her  a  holiday  once  a  month,  and  he  seduced 
her  on  one  of  those  holidays,  he  would  not  be  liable  to  her  father.] 
She  would  still  be  his  servant,  for  the  holiday  is  part  of  the  servioa 
[Pollock,  C.  B. — Agricultural  labour  is  not  performed  on  a  Sunday; 
*4131  ^^^  ^^^  ^debauching  may  have  taken  place  on  a  Sunday, 
-I  during  which  time  she  was  the  servant. of  her  father.]  The 
onus  of  showing  matter  of  that  kind  lies  on  the  other  side.  Suppose 
the  girl  here  had  three  masters  instead  of  two,  could  an^r  one  of  them 
sue  for  debauching  her  during  the  time  of  her  actual  service  with  either 
of  the  others  ?  A  servant  in  husbandry  who  absents  herself  from  her 
master's  service  is  liable  to  be  sent  to  prison,  and  it  would  be  no 
answer  to  say  that  she  absented  herself  by  leave  of  her  father;  who 
would  perhaps  be  liable  for  enticing  her  away.  Suppose  anv  other 
wrong  done  to  the  girl  during  the  hours  of  service  with  the  deKudant^ 
he,  and  not  her  father,  should  sue  for  it 

O^Malktfj  contrii^  was  not  called  on. 

The  Court  said  they  were  all  of  opinion  that  there  was  aufficient 
evidence  to  go  to  the  jury.    There  must  therefore  be 

Judgment  for  the  plaintiff 
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Siainie  ofDraudi,  29  Car,  2,  e.  3,  t.  4.— JBeoo^uofioe  of  hail 

1.  When  A  iMnon,  •!  Um  nqueit  of  another,  cotcn  into  a  neogsisaooe  of  baU  for  tbs  ip- 
poaranoa  of  a  third  to  aniwor  a  erimlnal  ehargo,  th!i  it  not  a  "  ipeeial  promiia  to  answer  for  tht 
dabt»  dofaalt,  or  mifoarriafet  of  anothar  penon"  within  the  4th  faction  of  the  Statato  of  Fnidi» 
19  Car.  S,  e.  8. 

X.  Coneofinm,  that,  in  order  to  bring  a  eaae  within  that  eeetion,  the  debt  or  de&all  atit  be 
lowardt  the  promlssee. 

8.  Qumre,  of  the  eaeo  of  Oreea  e.  CroMweU,  10  A.  4  X.  4&S,  where,  a  oapiaa  havinf  \ttm 
iimed  against  a  partj,  another  entered  into  a  bail  bond  for  him,  in  consideration  of  which  a 
third  made  a  Terbal  promise  to  indemniiy  him  against  the  eonseqnenees,  it  was  held  that  the 
ease  eame  within  the  abore  eeeUon  7 

Appeal  from  the  decision  of  the  Gonrt  below  in  farour  of  the 
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defendant^  reported  2  B.  &  S.  697 :  (a)  which  was  arraed  on  the  16th 
Jone,  before  Erie,  C.  J.,  Pollock,  C.  B.,  Williams  and  Willes,  Js.,  and 
Bramwell  and  Channell,  Bs. 

H.  James,  for  the  plaintiff. — The  question  turns  on  the  4th  section 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  8,  which  enacts  that  **No  action 
shall  be  brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriages  of  another  per* 
son ;  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  ^ 
hj  the  party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized."  Here  the  defendant  is  sued  for  a  default 
nade  by  his  daughter,  for  whose  appearance  to  answer  a  criminal 
charge  the  plaintiff,  at  his  request,  had  become  bail.  The  Court 
below  ^decided  against  the  plaintiff,  considering  themselves  bound  by 
the  authority  of  Green  v.  Cresswell,  10  A.  k E.  453  (E.  C. L.  K.  r*Ai^ 
ToI.87X  where,  a  capias  having  been  issued  against  a  party,  the  '- 
plaintiff  entered  into  a  bail-bond  for  him,  in  consideration  of  which 
the  defendant  made  a  verbal  promise  to  indemnify  the  plaintiff  against 
the  consequences.  The  bail-bond  having  become  forfeited,  the  Court 
held  that  the  defendant  was  not  liable,  as  the  case  came  within  the 
above  section.  But  that  decision  cannot  be  supported.  In  order  to 
bring  a  case  within  that  section  the  debt  or  default  must  be  towards 
the  promissee ;  Eastwood  r.  Kenyon,  11  A.  k  E.  488  (E.  C.  L.  B.  vol. 
89),  Hargreaves  v.  Parsons,  18  M.  k  W.  561.  570,t  Britain  v.  Lloyd, 
14  M.  k  W.  762,  773,t  Fitzgerald  v.  Dressier,  7  C.  B.  N.  S.  874,  885 
{E.  a  L.  R  vol.  97),  Batson  v.  King,  4  H.  &  N.  789,  740,t  Reader  v. 
Eingham,  18  C.  B.  N.  S.  8U,  858  (E.  0.  L.  R.  vol.  106);  which  was 
not  the  case  here.  According  to  some  old  authorities,  where  persons 
become  bound  for  another,  they  are  entitled  to  arrest  him  if  necessary 
to  secure  his  appearance ;  Hawkins  P.  C,  Book  2,  c.  15,  s.  8 ;  Coke 
on  Bail  k  Mamprise,  ch.  8;  but  that  cannot  applv  here;  for  the 
request  to  bail  was  between  the  plaintiff  and  defendant,  and  it  does 
not  appear  that  the  party  bailed  ever  knew  of  it. 

Archibald^  contri. — This  case  comes  within  the  section  in  question. 
It  ma^  be  conceded  that,  in  order  to  bring  a  case  within  it,  the  debt 
or  default  must  be  towards  the  promissee.  Here  the  promise  of  the 
defendant  was  to  keep  the  plaintiff  harmless  in  the  event  of  a  third 
person  fSsiiling  to  appear  in  a  Court  of  justice,  to  take  her  trial  for  a 
misdemeanor.  The  *Court  will  take  judicial  notice  of  the  r^A-t^ 
nature  of  a  recognisance  of  bail,  the  form  of  which  may  be  '* 
seen  in  Arch.  Cr.  PI.  75,  15th  ed.(i)  The  person  bailed  is  necessarily 
a  party  to  it,  and  the  surety  is  invested  with  extensive  powers  to 
secure  the  appearance  of  the  principals.  In  Petersdorfi'  on  Bail,  p. 
514:  "It  is  essential  to  the  security  of  the  bail  that  the  principal 
should  be  compelled  to  appear  at  the  time  and  place  specified  in  the 
recognisance.  To  enable  the  bail  to  effectuate  this  purpose,  they  are 
invested  with  the  same  unrestricted  authority  over  the  person  of  the 
defendant,  as  we  have  already  seen  is  conferred  upon  them  in  civil 
esses.    Indeed,  in  criminal  proceedings,  the  power  possessed  by  th« 

(•)  Tbo  rttlt  aiai  in  thU  cm*  wm  obtained  in  Triaitj  Term,  1861,  not  In  Kuttr  Ttra,  loS^ 
MitotoainaieNport. 
(»)  Tkii  fom  is  Uk«B  frtm  itat  11  A  IS  VtoU  o.  41,  S«h«d«l«,  8.  L 
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Vail»  in  obliging  tbe  aocused  to  fulfil  the  terms  of  tbe  recogQUancQ^ 
thould  be  even  more  unlimited,  ae  by  not  rendering  him  they  not  onlj 
forfeit  to  the  public  the  penalties  imposed  by  law/but  perhaps  areata^ 
hi  crimes  of  a  flagrant  nature,  an  impossibility  of  the  ends  of  justice 
being  accomplished.  Hence  they  may  seize  his  person  at  any  time  (as 
on  a  Sunday),  or  at  auy  place,  to  carry  him  to  a  justice  to  find  new 
sureties,  or  be  committed  in  their  discharge,  and  in  surrendering  the 
prinoipd  they  may  command  the  co-operation  of  the  sheriff,  and  any 
of  his  officers.''  [Erlb,  C.  J. — Is  there  any  instance  of  an  action  by 
bail  in  a  criminal  case  against  the  principal  who  has  absconded  f] 
Such  actions  are  improbable ;  for  the  criminal  is  not  likely  to  reap- 

faar ;  and  if  he  did,  the  recognisance  would  scarcely  ever  be  enforced, 
he  doctrine  in  Green  v.  Cres^well,  10  A.  &  E.  458  (E.  C.  L.  B.  voL 
87),  applies  to  criminal  as  well  as  to  civil  cases.    In  Jones  v.  Orchard, 

^4171  ^^  ^*  ^'  ^^'  ^*  ^'  ^'  ^^^*  ^  )'  ^'  entered  into  a  recognissDce 
J  *of  bail  for  B,,  on  tbe  removad  by  certiorari  of  an  indictment 
for  conspiracy  from  the  Central  Criminal  Court  to  the  Queen's  Bench. 
B.  was  convicted,  and  the  recognisance  was  estreated  for  non-payment 
of  the  prosecutor's  costs ;  and  it  was  held  that  A.  might  maintain  an 
action  against  B.  as  upon  an  implied  indemnity.  [He  also  cited  Kirk- 
bam  V.  Marter^  2  B.  &  A.  018.]  In  Fitzgerald  v.  Dressier,  7  C.  B.  N. 
8.  874  (E.  C,  T.  B.  vol.  97),  the  defendant  had  a  property  in  certain 
goods,  subject  to  a  lien  of  the  plaintifl|  the  giving  up  which  was  the 
consideration  for  the  defendant's  promise  to  pay  the  contract  price  for 
those  goods ;  and  Hargreaves  v.  Parsons,  IS  M.  k  W.  561,t  was  the 
ease  of  an  original  promise  by  the  defendant 

ff.  Jamesj  in  repl^. — ^The  duty  of  the  bail  does  not  arise  out  of  the 
miscarriage  of  justice  by  the  escape  of  the  criminal ;  for  they  may 
luke  and  surrender  bim  nefore  any  default  made.  Highmore  on  Bail, 
p.  204,  speaking  with  reference  to  bail  in  criminal  cases,  aiier  observe 
ing  that  it  bad  been  said  that  if  the  bail  were  compelled  to  pay  the 
penalty,  in  consequence  of  tbe  recognisance  becoming  forfeited,  the^ 
could  not  sustain  an  action  against  the  party  for  money  paid  to  his 
use;  adds,  that  "this  omnion  would  appear  to  be  unfounded,  as  it  is 
pow  fully  settled,  that  where  a  person  is  bail  for  another,  he  is  entitled 
to  recover  all  the  expenses  be  has  incurred,  incidental  to  that  sitaa* 
tion."  [WiLUAMa,  J. — Does  he  give  any  authority  for  that?]  No. 
But  the  passage  is  repeated  with  approval  in  Fetersdorff  on  Bail,  pp. 
i$16-17,  who  cites  sfi  authority  for  it  Fisher  v.  Fallows,  6  Esp.  171 ; 
*4181  ^^^^  ^^  ^^  '''held  that,  if  a  person  becomes  bail  above  for 
•'  another,  he  is  entitled  to  recover  all  the  expenses  he  has  been 
put  to  by  reason  of  it,  and  may  therefore  recover  bis  expenses  of  send- 
ing after  the  principal  to  take  him»  in  order  to  render  him ;  but  not 
the  expenses  of  a  suit  improperly  defended.  That  however  was  a  case 
of  bail  in  a  civil  proceeding.  The  primarv  duty  of  the  bail  in  crimi- 
nal proceedings  is  to  the  Crown.  In  Fozall  v.  Bamett,  2  E.  &  B.928 
(B.  C.  L.  B.  vol.  75),  where,  in  an  action  against  a  coroner  for  causing 
(he  plaintiff  to  be  taken  into  custody  and  imprisoned,  it  appeared  that 
having  been  arrested  by  the  coroner's  warrant  for. manslaughter,  ho 
vas  admitted  to  bail  with  sureties,  and  afterwards,  on  his  application 
to  the  Queen's  Bench,  the  inquisition  was  quashed ;  and  it  was  held 
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that  he  was  entitled  to  recover,  as  part  of  the  special  damage,  his  co8t# 
of  setting  aside  the  inquisition.  Cur,  adv.  vuU. 

The  judgment  of  the  Coart(a)  was  now  delivered  by 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  judgment  of  the  Court 
helow  ought  io  be  reversed ;  and  I  believe  I  may  say  that  that  is  the 
opinion  of  every  member  of  this  court,  including  my  brother  Bram- 
veil,  wh6  has  pone  to  Chambers. 

The  Court  below  held  that  they  were  bound  by  the  decision  in 
Green  v,  Cresswell,  10  A.  &  E.  453  (E.  C,  L.  R.  vol.  87),  and  that,  in 
order  to  bring  a  case  within  the  4th  section  of  the  Statute  of  Frauds/ 
29  Car.  2,  c  8,  the  debt  or  default  in  respect  *of  which  the  pro-  r^^i  g 
mise  is  made  must  be  towards  the  promissee.  '- 

But  there  is  a  great  distinction  between  that  case  and  the  present 
Here  the  bail  was  given  in  a  criminal  proceeding ;  and,  where  bail  is 
given  in  such  a  proceeding,  there  is  no  contract  on  the  part  of  the. 

?^r8on  bailed  to  indemnify  the  person  who  became  bail  for  hinu 
here  is  no  debt,  and  with  respect  to  the  person  who  bails  there  ii» 
hardly  a  duty;  and  it  may  very  well  be  that  the  promise  to  indemnify, 
the  bail  in  a  criminal  matter  should  be  considered  purely  as  an 
indemnity,  which  it  has  been  decided  to  be.  Now  it  has  been  laid 
down,  that  a  mere  promise  of  indemnity  is  not  within  the  Statute  of. 
Frauds,  and  there  are  many  cases  which  would  exemplify  the  correct* 
ness  of  that  decision.  On  the  other  hand,  an  undertaking  to  answer 
for  the  debt  or  de&ult  of  another  is  within  the  Statute  of  Frauds,  and 
no  doubt  some  cases  might  be  put  where  it  is  both  the  one  and  the 
other,  that  is  to  say  where  the  promise  to  answer  for  the  debt  or' 
default  of  another  would  involve  what  might,  very  properly  and 
legally,  be  called  an  indemnity.  Where  that  is  the  case  (which  it  is 
not  here),  in  all  probability  the  undertaking  would  be  considered  as 
within  the  Statute  of  Frauds  if  it  were  to  answer  for  the  debt  or 
default  of  another,  notwithstanding  it  might  also  be  an  indemnity. 
This  view  of  the  subject  creates,  I  think,  a  broad  distinction  between 
the  present  case  and  Oreen  v.  Cresswell,  which  we  are  not  called  upon 
cither  to  overrule  or  to  say  that  We  entirely  support. 

Upon  these  grounds  we  are  of  opinion  that  the  judgment  beloW; 
must  be  reversed,  and  judgment  given  for  the  plaintiff. 

'Williams,  J. — I  ought  to  Temark,  that  I  do  not  deem  it  at  r«49(y 
ftll  necessary  for  us  to  say  whether  the  case  of  Green  v.  Cress-  '- 
▼ell,  10  A.  &  E.  458  (E.  C.  L.  R.  vol.  87),  is  good  law  or  not,  but  I. 
think  there  is  a  distinction  between  the  recognisance  of  bail  in  a  civil 
rait  and  the  recognisance  given  for  the  appearance  of  a  defendant  in  a 
criminal  proceeding.  Whether,  in  a  case  where  the  plaintiff  becomes 
bail  for  a  stranger  in  a  cioil  suit,  there  is  a  duty,  as  between  the 
defendant  in  the  action  and  the  surety,  that  he  will  render  or  pay  the 
debt,  so  as  to  reconcile  the  case  of  Green  v.  Cresswell  with  the  doc* 
trine  that  the  statute  applies  only  to  promises  made  to  a  person  for 
whom  another  is  answerable,  I  think  that  where  bail  is  given  in  a 
criminal  suit  there  is  certainly  no  debt  or  duty  which  can  be  con* 
ridered  as  due  to  the  surety  from  the  party  on  whose  behalf  the  recog- 
nisance is  given.  The  statute  therefore  cannot  be  held  to  apply  to 
such  a  case  without  overruling  the  doctrine  to  which  I  have  alluded; 

(a)  Tbii  jadgmtnt  ii  fiT«n  tx  rvUtiont.  -  -.J 
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iprbioh  was  not  disputed  in  argument  before  us,  and  in  established  by 
the  cases  of  Eastwood  v.  Kenyon,  11  A.  &  E.  488  (E.  C.  L.  X.  vol.  89)^ 
and  Hargreaves  v.  Parsons,  18  M.  &  W.  561,t  In  Thomas  v.  Cook, 
9  B.  &  C;  728  (£.  G.  L.  B.  vol  W),  it  may  be  observed  that,  al&ough 
Bayley,  J.,  puts  the  case  upon  the  ground  that  the  4lb  section  of  the 
Statute  of  Frauds,  29  Gar.  2,  c.  8,  does  not  apply  to  a  promise  t^ 
indemnify,  Parke,  J.,  now  Lord  Wensleydale,  the  only  other  Judge  in 
that  case,  certainly  does  not  put  it  at  all  upon  that  ground. 

j^udgment  reversed. 

I.  Chief  Baroa  PoUoek,  aoeuralely  clearfy  have  beeo  colhtend  to  the  prip- 
perceiTing  how  the  contracts  ^  indem-  oipsrs  litbility,  and  thus  hrougfat 
^nity  and  of  guaraaty  blend  together,  within  the  Statute  of  Frauda.  Hofaaea 
^os,  in  the  priDcipal  case,  neatly  dis-  v.  Knighti,  10  N.  H.  (K89)  175,  is  a 
t^minatea  them:  *'It  has  been  laid  deeision  on  all  fours  with  the  principal 
down  that  a  meie  promise  of  indemnity  ease,  thoi^h  Ohief  Jhuitiee  Barker 
18  not  within  the  Statute  df  Fmuds,  teats  ^his  judgment  on  totally  ditene 
and  there  are  mai^y  cases  which  would  ground.  He  determined  that  if  the 
exemplify  the  correctness  of  that  deci-  indueement  to  go  bail  moTed  wholly 
eion.  On  the  other  hand,  an  under-  from  the  defaidant  Instead  of  from  the 
Cakiug  to  answer  for  the  debt  or  de&uH  principal,  the  contract  of  indemnity 
of  another  is  within  the  Statute  of  was  not  collateral  to  the  principarf 
Frauds,  and  no  doubt  some  cases  might  liability.  Now*  unless  one  goes  with 
be  put  where  it  is  both  one  and  the  the  Ezcbequer  Ohamber  and  holds 
other,  that  is  to  say,  where  the  promise  that  the  want  of  printy  between  the 
to  answer  for  the  debt  or  default  of  principal  and  his  hail  proTents  oigr 
another  would  involve  what  might  very  liability  from  arising,. it  is  difficult  to 
properly  and  legally  be  called  an  in-  understand  how  a  'bail's  undertaking 
demnity.  Where  that  is  the  oase^  in  to  answer  Hw  the  default  of  hb  prin- 
all  prdbability  the  undertaking  would  cipal  can  create  anything  but  a  collateral 
be  eoosidered  within  the  Statute  of  Uabiltty.  The  bail  stipulates  in  the 
Frauds,  if  it  were  to  answer  for  the  eontmet  of  indemnity  for  protectioB 
debt  or  default  of  another,  notwith-  agatnst  the  defiuilt  of  his  principal, 
tending  it  might  also  be  an  indemnity."    and  it  would  seem  impoeaibie  to  ignore 

It  is  the  liability  of  a  third  person  4he  8ubject«atter  of  the  contract  or 
to  reimburse  the  promissee  which  fur-  contradict  its  teims.  Periey  e.  Spring, 
nishes  the  test  of  a  guaranty.  In  12  Mass.  (1815)  297,  which  took  the 
eases  where  no  such  liability  exista,  9M  same  view,  has  been  pronounced  over- 
in  the  familiar  instance  of  insoranee,  ruled  byTileston  v.  Nettleton.  6  PitL 
the  contract  of  indemnity  necessarily  (Mass.  1828)  509 :  Gahill  v.  Bigekw, 
constitutes  the  primary  liability,  and  is  18  Id.  (1886)  3G9,  Shaw,  G.  J.  The 
not  within  the  purview  of  the  Statute  precise  point  was  i^in  presented  &r 
of  Frauds.  This  was  the  decisive  adjudication  in  Kingsley  v.  Baloome, 
point  m  Crippe  v.  Hartnoll.  The  prm-  4  Barb.  (N.  Y.  1848)  131,  and  the 
eipal  could  not,  it  was  held,  incur  any  authorities  were  fully  considered  by 
liability  to  his  bail,  because  there  was  Mr.  Justice  Sill,  who  puts  the  question 
e  lack  of  privity  between  them.  Bad  directly,  so  that  no  one  can  misunder- 
the  principal  been  rendered  liable  by  stand  the  issue.  He  states  that  the 
de&ult  to  his  bail,  the  defendant's  actual  indebtedness  must  be  shifted 
eontnot  to  indemnify  the  bail  would    from  the  original  debtor  to  the  ii 


4  WIST  *  SWIf  ».    Q.  B,  420, 


■ifier,  and  tKeir  poiitioii  towards  i^^  $6  Bitrb.  (N.  T.  1861)  143.    Now  if 

other  .revefsed,  ^he    original   deb^nr  ^e  whole  credit  is  given  to,  and  th^ 

becoming  aurety  for  the  indemnifi,er,  excluaive  liiibilit^  is  incnrred  by,  th4 

who  in  turn   becomes  the  principal  indemnifier,  lie  exonerates  the  maker 

debtor.    This  double  iransmuUtioi^  is  by    issominjg    the    priginal   liability, 

neeenary  to  take  the  contract  out  of  This  substitution  turns  the  maker  int9 

the  Statute  of  Frauds.    Such  an  ipr  ^  surety,  as  he  becomes  liable  only  o^ 

terebange  of  positions  is  reaUy  a  der  the  default  of  the  indemnifier.    Doey 

stnieaon  of  the  rektion  and  is  tbw«r  ^u  *is  reversal  of  the  natural  order 

foro  inoonsisteot  with  the  contract  of  ^f  liability,  the  conversion  of  the  maker 

indemnity,  which  recognises  that  relsp  „  principal  into  a  surety,  and  the  ip- 

tion  as  subsjstipg,  and  is  designed  to  aemni|ler  or  sprety  into  f  principiJ. 

uphold  it    The  li^st  , case  on  this  »trikeoneasafetchof  legalingenuUyl 

p(Hnt  is,. perhaps,  lister  v.  White,  12  jg^ch  tr^nsmut«^tions  and  interchange 

Ohio  (1861)  219,  where  the  indemnity  \^f  posUipn  impress  a  healOiy  mi^ 

WIS  for  going  surety  in  a  replevin  noinitiate^  in  the  mysteries  of  Jier- 

aodertaking.      Mr.   Justice    flutliff  meneuUcs  ss' arbitrary,  find  unsettlipff. 

maoas  the  quesUon  out  clearly  ^n^  gaot  ^  manipula^on  of  thp  parties 

conclusively.      He    thus   states    the  jeems  a  device  to  evide  the  Statute  9^ 

letnlt:  '^The  langusge  of  the  sUtut^  ^^^^^s.    P|^t  are  in  fact  tlje  charfO- 

ii  dear  and  explicit    And  whether  jt^rs  of  maker  and   indemnifier  mP- 

«e  have  respect  1^  the  language  or  the  j^^Hj  ioterohanged?     After  recovery 

object,  I  think  a  reasonable  effect  cai^  ^^^  the  m^jcer  of  the  uot^  couU  k 

only  be  given  to  the  statute  by  holdr  ^  pretended  that  the  ;maker  m\gi% 

ingit  to  embrace  eyery  undertaking,  ;^j surety, r^v^r overAom the  indemr 

or  promise  to  another,  to  he  answer-  ^^^j   Xhe  cpurts  ?r9uld  i^pt  entertai|p 

able  to  him  upon  aiyr  contingei?cy  or  ^  ^w^pofition  %  a  ipopent    Th4f 

condition  for  the  debt,  or  dan^ge  done,  inconsequence  shows  how  unreal  is  .t^ 

cr  to  become  due  from  a  third  person  ifc^ory  ^h^t  the  indemniifief  hecom^ 

to  such  promis^ee,  and  thereby  becon*.  ^he  principal  debt^ri    The  same  gu^ 

isg  surety  for  such  thinl  person  to  the  tion  arose  in  Kelsey  v.  Hibbs,  18  Ohip 

pmmissee.      If  therrfore,  tbe  thir^  (18&2)  340,  and  tl^e  poi^traot  to  iirfe^ 

penon  a^nat  whose  ,debt,  de^nlt,  or  ,,ifj  the. endorser  was  held  to  be  witb^p 

miscsrriage,  the  promise  of  indemnity  ^  i^tatu^  of  frauds.    So  a  sub^ft* 

18  made,  would  himself    be   legaU^  ^^ent  endorsemeiit  on  the  undenst^iid- 

liahle  to  p^y  |he  promissee  8uc]|i  4ebtj  jng  that  it  should  operiite  as  aa^b^- 

«  damage,  the  promise   of  indew-  tute  for  gr  indemnity  of  the  .priof 

■ity  IS  to  be  ris^gfrded  as  oollateral  tp  ,end<^a?r's  liability,  was  trei^ted  f^im^jf 

his  Kabftli^  ^  prinqipal,.  and  within  .jm  an  endorsement  and  the  oral  undei^ 

tae  statute/  standing  igp^ed :  Jack  v*  Morrisonu 

In   Reed   v.  Holoomb,  81  '€onn.  12  Wright  (Pa.  1864)  113.   Chapman 

(1863)  860,  the  endorser  of  a  prom-  „.  Ross,  12  Leigh  (Va.  1841)  565,  is 

iwoiy  note  was  held  to  be  the  primary  an  exception  which  proves  the  rule  5 

fcbtor,  because  he  was  induced  to  the  very  reason  which  apparently  in- 

tadone  the  note  by  the  promise  of  a  eludes  it  within  the  class  of  guaranties, 

itnuger  to  indemnify  him.    See  also  turns  out  on  ezsminstion  to  be  the 

ia  Milk  v.  Brown,  11  Iowa  (1860)  ground  for  excluding  it  from  the  elaHk 

314;  Cardell  v.  McNeill,  7  Smith  (N.  A.  agreed  to  indemnify  B.  against  the 

T.  1860)  886;  Fowler  v.  Clearwater,  right  of  G.  to  erect  a  dam  of  a  certain 
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height.  A/s  liahility  was  held  co-ex*  betTnys  aniiiistakeably  Uie  ehaneter  of 
tensive  with  C/s  lawful  rights  and  the  transaction ;  a  cause  adequate  to 
therefore  not  collateral  to  any  liability,  the  effect  produced  is  not  shown.  No 
So  far  as  0.  exceeded  the  limits  of  his  creditor  4s  likely  to  give  the  amount  of 
right  he  committed  an  unlawful  act,  his  debt  merely  to  obtain  a  strangei's 
for  which  he  rendered  himself  indi-  promise  to  pay  it ;  and  yet  in  propor* 
vidually  liable,  but  to  which  the  indem*  tion  to  the  extent  which  the  considen- 
taity  did  not  extend.  tion  falls  short  of  that  sum,  must  the 
II.  There  is  another  phase  of  the  debtor^s  credit  arail  to  make  up  the 
discussion  which  has  been  considered  balance.  The  price  of  the  undertakiD^ 
in-  a  previous  note :  Reader  p.  King*  is  measured  by  the  risk, 
ham,  106  Eng.  Com.  Law  Rep.  856;  A  seientific  f(iature  of  the  deeisioa 
and  the  views,  which  have  prevailed  ^  ^he  resort  to  a  species  of  legal  ten- 
Homewhat  extensively^  of  that  question  fication  in  order  to  test  the  soundDesB 
tiave  influenced  very  directly  the  con*  of  the  position  taken.  The  ooherenoe 
stmction  of  contracts  of  indemnity,  and  unity  which  charaeteriies  law  ia 
Thus  Barber  t.  Bucklin^  2  Denio  (N.  common  with  all  sciences  makes  it  safe 
Y.  1846)  45,  and  cases  of  that  class,  to  apply  in  one  department  principles 
are  mainly  to  be  accounted  for  by  the  which  operate  in  ano^er.  But  appro- 
opinion  which  obtains,  especially  in  ciation  of  this  harmony  in  the  syoteu 
Mew  Tork,  that  a  new  consideration  is  such  a  rare  characteristic  among 
moring  to  the  promissor  is  sufficient  to  lawyers  that  any  recognition  of  it 
jkeutralize  the  Statute  of  Frauds,  not*  is  a  grateful  surprise.  Poland,  C.  J., 
withstanding  the  fact  that  the  attitude  refers  to  9l  del  credere  oommisaioa  as  at 
continues  to  be  that  of  a  guarantor,  illustration  of  the  novelty  of  the  New 
This  New  Tork  view  has  been  recently  York  view.  The  factor  on  a  sale  of 
exhaustively  examined  and  criticised  goods  under  such  a  commission  reeeivei 
in  Fullam  v,  Adams^  4  Am.  Law  Reg.  a  percentage  for  his  guaranty,  and  this 
V:  S.  (1865)  460.  There  the  defend*  additional  consideration  would  of  itself 
ant  agreed  to  pay  to  the  plaintiff,  an  have  been  sufficient,  had  the  reasoniog 
attorney,  a  debt  due  from  his  insolvent  held  good,  to  prevent  the  operation  of 
brother,  the  new  consideration  being  the  Statute  of  Frauds  in  this  class  of 
^he  attorney's  retaining  fee  in  refer-  cases,  but  it  was  nevertheless  strongly 
ence  to  certain  litigation.  Chief  Jus-  contended  that  the  contracts  are  within 
tice  Poland  adheres  to  the  English  the  statute,  and  when  a  contrary  deci- 
new,  which  is  also  the  better  opinion  eion  was  '  arrived  at,  it 'was  on  an 
in  this  country.  Some  original  und  altogether  independent  ground :  Con- 
striking  suggestions  are  thrown  out  in  tourier  v.  Hastie,  8  £xch.  (1852)  40; 
Mb  judgment  on  this  rather  hackneyed  Wolff  v.  Koppel,  5  HiU  (N.  Y.  184^) 
subject.  One  point  well  taken  is  that  458;  Swan  v,  Neamith,  7  Pick.  (Maes, 
the  smallness  of  the  new  consideration  1828)  220. 
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Abortive  boU  of  real  tsiate, — Title, — Damages. 

BmI  «state  had  been  deWeed  to  the  defendant  in  trnst  to  sell,  who  pat  e  part  of  it  np  for. 
alt,  which  the  plaintiff  agreed  to  bnj,  and  wa«  accepted  ae  the  purchaser.  The  defendant  war 
iware  that  he  eonld  not  make  a  title  free  from  encumbrance,  at  by  a  marriage  tettlement  the  land 
irtt  ▼etied  In  trueteat  lo  teenre  an  aanuitj  to  the  widow  of  the  debitor,  but  he  bad  olitained  fromf 
lar  a  parol  promiee  thai  in  th«  oTent  of  the  tale  the  wonld  trantfer  her  tecurity  to  another  pro- 
per^. Alter  the  tale  the  widow  refnied  to  attent  to  this,  and  the  bargain  went  off  in  conse- 
(oenee.  In  an  action  by  the  plaintiff  against  the  defendant  for  not  completing  the  bargain/ 
the  jury  fonnd  that  the  defendant  bonft  ilde  belloTed  that  he  would  be  able  to  make  to  tb« 
^rehater  a  good  title  tnm  from  eBeambranea,  and  that  be  had  reaaonable  gronnda  for  10 
Mitring: 

1.  Held,  by  the  Exeheqner  Chamber;  coniitting  of  Erie,  C.  J.,  Pollock,  C.  B.,  Williami  and 
Willet,  Ji.,  and  Bramwell  and  Channell,  Bi.;  that  the  plaintiff,  although  entitled  to  recoTor 
kii  deposit  and  the  expentet  of  inreitigating  the  title,  wat  not  entitled  to  recover  damaget  for 
tke  lest  ef  hit  bargain :  aflirmiBg  the  judgment  of  the  Quoen't  Benehi  oontitUng  of  Wight* 
aao  and  Blaokbum,  Jt.,  dittentiente  Cookbnm,  C.  J. 

2.  Conecetum,  on  the  authority  of  Ponniett  v.  Fuller,  17  C.  B.  650,  that  the  expenses 
attendant  on  an  attempt  which  wat  made,  after  the  bargain  wat  off,  to  enter  into  a  freth 
mangcnent  eould  not  be  recovered. 

This  was  an  appeal  from  the  decision  of  the  Court  below  in  iavonr 
of  the  defendant ;  reported  1  B.  &  S.  687 :  which  was  heard  before* 
Erie,  C.  J.,  Pollock,  C.  B.,  Williams  and  Willes,  Js.,  and  Bramwell 
and  Channell,  Bs. 

Ltis/i  (Field  with  him),  for  the  plaintiff. — The  case  of  Flureau  v. 
Thornhill,  2  W.  BK  1078,  decides  that,  where  a  bargain  for  a  sale  of 
real  estate  goes  ofi^  no  damages  can  be  recovered  by  the  intended 
purchaser  for  the  loss  of  the  bargain.    But  no  sound  reason  can  be 

Jiven  for  that  decision,  which  is  an  anomaly  in  itself,  seeing  that  a 
ifferent  rule  holds  in  the  sale  of  personalty.  But,  were  this  even 
otherwise,  the  present  case  comes  within  *the  more  recent  one  r^io^ 
of  Hopkins  v.  Grazebrook,  6  B.  &  C.  31  (E.  C.  L.  R.  vol.  IS),  •• 
which  establishes  that  the  rule  in  Flureau  v.  Thornhill,  2  W.  Bl. 
1078,  does  not  apply  where  the  vendor  knew  that  he  had  no  right  to 
eonvey  the  estate,  and  seems  recognised  in  Pounsett  v.  Fuller,  17  C. 

B.  660  (E.  C.  L.  R  vol.  84).  [Pollock,  C.  B.— Hopkins  v.  Graze^ 
brook  was  rather  a  surprise  to  the  profession,  and  I  would  rather 
overrule  it  than  break  in  on  Flureau  v.  ThornhilL]  The  vendor  is 
bound  to  give  the  purchaser  all  the  information  in  his  power  relative 
to  the  state  of  the  property,  and  therefore  ought  not  to  conceal  the 
fact  that  there  are  encumbrances  which  prevent  his  making  a  complete 
title.  If  the  defect  in  the  title  here  had  been  stated  to  the  purchaser^ 
it  is  probable  that  he  would  not  have  agreed  to  buy  the  land,  although 
tuother  purchaser  might  not  care  about  that  defect.  [Erlk,  C.  J.— » 
Are  you  bound  to  advertise  to  all  persons  that  there  is  a  defect  in 
your  title,  which  may  nevertheless  be  a  perfectly  safe  one  7    Pollock, 

C.  B. — ^The  question  ought  to  be,  was  there  mala  fides  on  the  part  of 
the  vendor?]  It  is  not  necessary  to  go  so  far: — misrepresentation  or 
concealment  is  enough.     [He  abandoned  the  second  point.] 

Macaulay  (  Wills  with  him),  for  the  defendants,  was  not  called  on. 
Eblk^  C.  J. — The  first  question  is,  whether,  when  the  contract  to 
purchaso  an  estate  is  not  perfected  on  the  part  of  the  vendor  in  conse- 
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quence  of  a  defect  of  title,  the  parcbaser  can  recover  damages  for  the 
of  the  bargain.    The  defendant  is  willing  to  pay  back  the  deposit 
Q-i  and  all  costs  of  investigating  the  title ;  but  the  *'plainti£f . 
-'  the  bargain  was  worth  more  to  him.    The  question  comes 
this,  can  damages  be  recovered  for  the  non-delivery  of  land,  like  a. 
in  the  case  of  the  non-delivery  of  merchandise? 

In  Flareau  v.  Thornhill,  2  W.  Bl.  1078,  it  was  decided  that  tbe 
measure  of  damage  in  the  sale  of  land  and  the  sale  of  chattels  is  differ- 
ent. It  was  there  agreed  that  the  Vendor  undertakes  there  shall  be  a 
good  title,  and  that  such  was  the  understood  usage  of  conveyancers; 
and  if  the  title  is  defective,  whether  the  defect  were  concealed  or 
known,  the  vendor  might  amend  it  before  the  time  came  for  comple- 
tion. The  case  I  have  mentioned  decides  that,  if  that  was  not  done, 
the  purchaser  may  get  back  his  deposit,  but  is  not  entitled  to  recover 
damages  for  the  loss  of  his  bargain :  that  decision  is  approved  of  bj 
Lord  St.  Leonard8,(a)  and,  as  a  general  doctrine,  is  not  sought  to  be 
impeached.  It  is  indeed  said  to  be  aii  anomaly,  and  that  there  ought 
^o  oe  no  distinction  between  the  non-delivery  of  land  and  the  noQ- 
delivery  of  merchandise.  But  it  is  clear  that  the  amount  of  damage 
may  vary  indefinitely  in  the  former.  A  small  fragment  of  land  may 
be  almost  invaluable,  with  reference  to  the  comfort  of  the  purchaser, 
t>ut  the  value  of  chattels  may  be  replaced  by  delivery  of  their  market 
]j!>rice.  We  are  not  bound  to  find  reasons  for  the  law,  but  the  case 
referred  to  does  not  lay  down  any  anomaly,  and  is  perfectly  reasoo- 
dble. 

The  damages  here,  therefore,  must  be  assessed  according  to  the 
doctrine  in  Flureaa  v.  Thomhill,  unless  the  case  comes  within  the 
Exception  in  Hopkins  t».  Grazebropk,  6  B.  &  C.  81  (E.  C.  L.R.  vol.  IS), 
♦4241  ™™^'yj  *^**  ^^  *^®  intended  vendor  knowingly  •withholds 
-'  from  the  intended  vendee  that  he  has  not  a  title,  he  is  guilty 
6t  culpable  want  of  truth,  and  is  bound  to  make  the  latter  compensa- 
tion for  the  loss  of  his  bargain,  and  ought  not  to  have  the  protection 
t>{  the  doctrine  established  by  Flureau  v.  Thornhill,  2  W.  Bl.  1078. 

If  that  principle  is  to  be  established  whenever  it  comes  to  be  well 
toalyzed,  it  will  be  time  to  consider  if  actual  fraud  is  necessary  to 
iake  away  the  protection.  It  is  sufficient  here  to  say  that  this  defend- 
fint  doe^  not  fall  Within  that  category.  He  ofiered  to  the  widow,  who 
had  this  charge  on  the  property,  that,  instead  of  her  annuity  being 
charged  upon  it,  that  propertv  and  others  should  be  brought  into  one 
fund  of  assets,  out  of  which  she  should  be  paid.  She  assented,  and  it 
ihight  reasonably  have  been  supposed  that  she  would  continue  in  that 
hiind  to  the  last.  She  was,  however,  afterwards  persuaded  by  others 
that  the  offered  security  was  not  so  good,  and  withdrew  her  consent 
Under  those  circumstances,  the  failure  to  make  a  title  does  not  bring 
the  case  within  Hopkins  f^.  Grazebrook,  6  B.  &  G.  81  (E.  G.  L  S. 
Vol.  18). 

There  is  one  ulterior  question  here.  After  the  breach  of  the  con- 
tract had  taken  place  and  the  impossibility  of  making  a  title  was 
known,  negotiations  were  continuea  in  the  hope  that  dome  arrange- 
ment miffht  be  come  to;  and  the  question  is,  can  an  action  be 
Supported  for  breach  of  contract  in  respect  to  expenses  incurred  to 

(a)  Sm  Sagd.  V.  Jt  F.,  lUli  od.  421  et  Mq. ;  14th  od.  358  et  Mq. 
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effectuate  tbat  abortit^  plan?  Such  damaga  oan  b]r  no  meaaa  W 
considered  saiBciently  proximate. 

The  judgment  of  the  majority  of  the  Court  bdlow  zauafe  thesefiMrat 
be  affirmed. 

The  rest  of  the  Court  oonoorring.  Judgment  afflrmed. 


[•SITTINGS  IN  BANC  AFTER  MICH.  TERM.}  [♦42& 
GAT  V.  MATTHEWS.    [Nov.  27, 1862J 

ApMbi.— iVS><iM  •f  ^dMrn^^Ihrnamd  ^  warrant.— Coito  of  appeal  at  Quarter  Se»^ 
sionM.^Form  o/ord^.— 24  G.  2,  e.  44»  «.  6.— 1  dk  2  fT.  4,  c.  41,  e.  I9.--2  <0  & 
VieL  c  93.— 12  <£  13  Vict.  e.  45,  #.  5. 

i.  A  daelantioa  in  tliMe  wordi»  "  A.  B.  bj,  Ae.,  sum  0.  D.  for  tfafti  th«  deftndsnt,  on  eerti^ 
Uq4  in  tba  oteapatioo  of  tho  pUitttiff;  in  the  puiih,  Ae.,  eftlM,  Ao.,  toolt  (he  good*  of  tb« 
plahiti^  (thai  Is  to  eny),  iiz  vheet  fieke,  Ao;,  nnd  n^Jutly  detained  the  enoM  nfMoel  funika 
hA  pledgee  nntil,  A&»  wharehfr  ite  ylilnltf  has  wtUined  deaagei^  and  ha  eUima  A—- -V  It 
a  deoiaratioa  in  replavin* 

1  StaL  24  O.  i;  e.  44»  a.  6,  wbieb  enacti  that  no  aotion  ihall  be  hroagbt  against  a  eonifabU 
acting  in  obedienoe  to  the  warrant  of  a  Juatiee  of  the  peaee  till  demand  of  a  eopy  of  th« 
varraat,  and  leftual  theieef ;  and  atoH.  9  A  3  Viet  e.  93,  a.  8,  and  1  A  S  W.  4,  e.  41,  a.  1|^ 
vhicb  reqaire  nealendat  mmth*!  notlM  of  nellon  to  be  giTon  to  nnjr  tonatubla  far  Miy(hi8|| 
deee  in  the  axeention  of  hie  oflee^  do  not  i^plgr  lo  aotioaa  of  replerln. 

t.  An  order  under  ataL  1)  A  13  Vict,  e.  46,  a.  b,  for  payment  of  tha  ooata  of  appeal  made  ia 
a  Coart  of  Quarter  Beaaiona,  directing  that  the  eoata  be  paid  to  the  elerk  of  the  peaee  inatewd 
if  te  the  aneeeaafal  party,  ie  good :  per  Ooehbam,  C.  J.,  Blaekbntn  and  Mailer,  ja.,  dubitaatn 
Wigbtmaa,  J. ;  aflmed  in  the  SzeheqiMr  Chamber;  eooaletiaf  «f  M%  Q«  X«  FoUoekt  C.  B^ 
WiOiaBe  nnd  WiUe^  Ja.»  aa4  Baamwell  and  ChaanelV  Ba. 

Thk  declaration  was  as  fbllows. 

Wiltshire  (to  wit.)  AlfM  Gay,  by  Thonuu  WataU,  his  altorMyi 
saes  George  Matthews,  for  that  the  defendant,  on  certain  land  in  the 
oecapatioD  of  the  plaintiff,  in  the  parish  of  Whitepartsh,  in  the  eoimty 
of  Wilts,  called  Brickworth  Farm  and  Whelpley  Farm,  took  the 
goods  of  the  plaintiff,  (that  is  to  say)  six  wheat  ricks,  two  barley  ridcs^ 
two  oat  ricks,  and  one  bean  rick,  and  unjustly  detained  tile  same 
against  sureties  and  pledges  until,  &a,  whereby  the  plaintiff  has  ana- 
tained  damages^  and  he  ciaims  1002. 

Pleas. 

First    Not  guilty.    On  this  nothing  turned. 

Second.  That  the  alleged  trespasses  were  committed  *by  the  nioet 
defendant  after  the  passing  of  stat.  2  kS  Vict  o.  9S,  and  were  ^ 
committed  by  the  defendant  in  pursuance  of  that  statute,  and  that  no 
notice  of  commencing  this  aetion  was  given  to  the  defendant  one 
calendar  month  before  the  same  was  commenced,  pursuant  to  the 
statute  in  that  behalf. 

Third.  That  at  the  General  Quarter  Sessions  of  the  Peace  held  at 
Bevizes,  in  and  for  the  county  of  Wilts,  on  Tuesdav,  the  1st  January, 
in  the  24th  year  of  the  reign  of  her  present  Majesty,  it  was  by  the 
nid  Court,  then  having  and  exercising  competent  jurisdiction  in  thai 
behalf,  ordered  as  follows  :«^''  Wiltshire,  to  wit  Whereas  at  tho 
General  Quarter  Sessions  of  the  peace  held  at  Warminster,  in  and  for 
the  said  county  of  Wilts  on  Tuesday  the  8d  July  last,  Alfred  Gay 
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entered  his  appeal  arainst  a  rate  or  assessment  made  for  tbe  relief  of 
the  poor  of  the  parish  of  Whiteparisb,  in  the  said  county,  dated  the 
Slst  May  then  last  past»  and  allowed  the  22d  day  of  the  same  montli 
of  May,  the  hearing  and  determination  of  which  said  appeal  was 
adjoarned  to  the  then  next  Session,  at  which  said  last-mentiond  Ses- 
sions held  at  Marlborough,  in  and  for  the  said  county,  on  Tuesday  the 
16th  October  now  last  past,  on  hearing  counsel  on  both  sides,  and  bj 
consent  of  the  said  appellant  and  respondents,  the  Court  did  further 
adjourn  the  hearing  and  determination  of  the  said  appeal  unto  the 
Aen  next  and  noi^  present  Quarter  Sessions;  and  by  the  like  conseot 
did  order  that  it  be  referred  to  Mr.  William  Thomas  Buckland,  of 
Windsor,  in  the  county  of  Berks,  land  surveyor,  to  survey  the  several 
properties  in  respect  of  which  the  appellant  and  the  several  respond- 
#4971  ^^^  ^^^^  respectively  rated,  and  to  report  to  the  next  ana  nov 

•'  present  Sessions  the  proper  ^rateable  value  at  which  the  appd- 
I^ant  and  the  said  respondents  should  be  respectively  rated  according 
\o  law,  and  relatively  towards  each  other,  and  the  general  assessments 
in  the  said  parish ;  and  that  the  said  Court  of  Quarter  Sessions  should 
thereupon  make  such  order  in  the  premises  as  it  should  deem  fit,  and 
fhould  thereupon  award  and  apportion  such  costs  and  expenses  to 
either  party  or  parties  respectively  as,  having  regard  to  the  several 
grounas  of  app^l  and  such  order  so  to  be  by  them  made  thereapoa 
as  aforesaid,  should  seem  fair  and  just.  And  whereas  the  said  William 
Thomas  Buckland  accepted  such  reference,  and  in  pursuance  of  such 
agreement  and  order  made  such  survey  and  valuation,  and  ascertained 
the  proper  rateable  value  of  the  several  properties  in  respect  of  which 
the  said  appellant,  and  also  the  several  respondents,  ought  to  be 
respectively  rated  according  to  law,  and  relatively  towards  each  other, 
to  the  best  of  his  knowledge  and  judgmeift,  and  reported  the  same  to 
this  Court  upon  oath.  Now  this  Court  having  heard  the  said  William 
Thomas  Buckland,  and  duly  considered  the  said  report,  doth  approve 
ef  and  confirm  the  same,  and  doth  find,  adjudge,  and  determine  that 
the  said  appellant  had  no  grounds  for  appeal  against  the  said  rate  or 
assessment,  inasmuch  as  according  to  the  said  report  the  proper  rate- 
lAle  value  of  the  property  in  respect  of  which  the  said  appellant  is 
rated  therein  is  rated  at  a  lower  sum  than  the  same  ought  to  have 
been  rated :  and  that  the  proper  rateable  value  of  the  several  pro- 
perties in  respect  of  which  the  several  respondents  are  respectively 
rated  therein,  are  rated  at  higher  sums  than  the  same  ought  to  have 
been  rated  according  to  law  and  in  relative  proportions  to  each  other; 
*4281  ^^^  ^^^^  therefore  order  and  direct  that  the  said  rate  or  *a8sess- 

^  ment  be  amended  according  to  the  report  of  the  said  William 
Thomas  Buckland,  and  doth  award  and  order  the  sum  of  211.  \bi.  2</. 
to  the  said  respondents  for  their  oosts  in  and  about  the  said  appeal, 
and  the  further  sum  of  982. 10s,  by  them  paid  to  the  said  William 
•Thomas  Buckland  for  his  costs  and  charges  in  making  such  valuation 
and  report,  and  attendances  thereon.  And  this  Court  doth  further 
order  and  direct  the  said  appellant,  Alfred  Qay,  to  pay  the  said  sums 
^f  211 16«.  2d.  and  98/.  IQs.  for  costs  to  the  clerk  of  the  peace  of  this 
Court,  to  be  by  him  paid  over  to  the  parties  entitled  to  the  same  within 
three  weeka  ainer  service  of  this  order,  or  a  copy  thereof,  upon  the  said 
Alfred  Oay.  John  Swaynei  clerk  of  the  peace*    By  die  Court"  And 
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the  defendaBt  saya,  that  notice  of  the  said  order,  by  serving  a  copy  of 
the  same  upoa  the  plaintiff,  was  given  to  the  plaintiff  on  the  9th 
March,  1861,  and  that  the  plaintiff  did  not  pay  the  said  sums  for  costs 
or  any  part  thereof;  that  after  three  weeks  had  elapsed  from  the  time 
of  the  said  service  and  notice,  the  clerk  of  the  peace  of  the  said  county 
daly  certified  that  the  said  sums  of  21L  15s,  2d.  and  98^.  IO5.  for  costa 
had  not,  nor  had. any  part  thereof,  been  paid  in  obedience  to  the  said 
order ;  and  that  thereupon  one  of  the  justices  of  the  peace  acting  in. 
and  for  the  county  of  Wilts,  on  the  6th  April,  1861,  duly  issued  hia 
warrant  under  his  hand  and  seal,  directed  to  the  constable  of  White* 
parish,  in  the  county  of  Wilts,  and  to  all  other  peace  officers  in  the 
said  county ;  and  by  which  said  warrant  the  said  constable  was  comr 
manded  forthwith  to  make  distress  of  the  goods  and  chattels  of  the 
plaintiff^  and  that  if  within  five  days  next  after  the  making  of  such 
distress  the  said  two  last-mentioned  sums,  together  *with  the  r«4ng 
reasonable  charges  of  taking  and  keeping  the  said  distress,  ^ 
should  not  be  paid,  then  that  the  said  constable  should  sell  the  snid. 
goods  and  chattels  so  distrained,  and  pay  the  money  arising  from  such 
sale  to  the  clerk  of  the  peace  for  the  county  of  Wilts.  And  the 
defendant  says  that  he  is  one  of  the  peace  officers  in  the  said  county 
to  whom  the  said  warrant  was  directed ;  and  in  pursuance  of  the  said 
warrant,  and  in  exercise  of  his  duly  thereunder,  and  not  otherwise, 
did  as  in  the  declaration  mentioned  and  therein  complained  of,  as  he 
well  might. 

Fourth.  A  similar  plea  to  the  third  in  respect  of  another  order  of 
Sessions  for  payment  of  4201.  16s.  7d.  for  costs. 

Fifth.  That  the  defendant  did  as  in  the  declaration  is  complained 
of  in  the  execution  of  bis  office  as  a  constable,  and  that  be  acted  in 
obedience  to  a  certain  warrant  under  the  hand  and  seal  of  a  justice  of 
the  peace,  and  that  no  demand  was  made  or  left  at  the  usual  place  of 
the  defendant's  abode  or  otherwise  upon  the  defendant  by  the  plaint 
tiS^  or  his  attorney  or  agent,  in  writing,  signed  by  the  party  demand-^ 
ing  the  same,  of  the  perusal  and  copy  of  such  warrant,  aix  days  before 
the  commencement  of  this  action,  or  at  all. 

The  plainttft'  replied,  to  the  second  and  fifth  pleas,  that  the  action 
was  in  replevin,  and  not  in  trespass,  and  demurred  to  the  third  and 
foartb  pleas. 
The  defendant  joined  in  demurrer,  and  demurred  to  the  replications. 
The  plaintiff  joined  in  demurrer. 

H.  James,  for  the  plaintiff. — First.  This  is  an  action  '^of  r^^oA 
replevin,  a  form  of  action  which  may  now,  by  stat.  19  &  20  '- 
7ict.  c.  108,  s.  66,  be  commenced  in  any  superior  Court  It  lies 
whenever  goods  are  wrongfully  taken,  and  is  not  confined  to  cases 
where  they  are  taken  under  colour  of  distress:  7  Bac.  Abr.  Itepkvin 
i  Avowry,  (F.),  p.  88,  7th  ed. ;  Bull.  N.  P.  62,.7th  ed.,  2  Selw,  N.  P. 
1200,  12th  ed.;  Com.  Dig.  Pleader,  (3  K.  1),  and  iiepfcviVi,  (A.) 
(B.);  George  v.  Chambers,  11  M.  &  W.  149,t  Mellor  1;.  Leather,  1  £. 
*  B.  619  (E.  C.  L.  B.  vol.  72);  Dore  v.  Wilkinson,  2  Sterk.  287.  288 
(E.  C.  L.  R.  vol.  8),  per  Lord  Ellenborough ;  Shannon  v.  Shannon,  1 
Sch.  k  L.  824:  Galloway  v.  Bird,  4  Bing.  299  (E.  C.  L.  R.  vol.  18); 
Menaie  v.  Blake,  6  E.  &  B.  842  (£.  C.  L.  R.  vol.  88).  Stat.  43  Eliz. 
c  2,  the  first  Act  authorizing  poor-rates,  s.  19,  enacts  that  if  trespa^ 
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justice  or  justices  thai  the  costs  had  not  been  paid.  These  statatei 
are  in  pari  materifi,  and  the  Legislature  meant  there  should  be  the 
same  remedy  under  both.  [Blackburn,  J.,  referred  to  s.  1  of  stat. 
12  k  18  Vict.  c.  45.] 

H.  James,  in  reply,  having  been  directed  by  the  Court  to  confine 
himself  to  the  last  point. — ^The  language  of  s.  6,  of  12  &  18  Vict,  c 
45,  expressly  directs  that  the  costs  be  paid  to  the  opposite  party, 
[He  relied  on  Beg.  v.  Huntley,  8  E.  &  B.  172  (E.  C.  L.  R.  vol.  77).] 

CoGKBURN',  C.  J. — The  only  question  that  really  requires  the 
expression  of  the  opinion  of  the  Court  is,  whether  the  form  of  this 
oraer  of  the  Quarter  Sessions  for  payment  of  costs  is  valid.    I  think 

♦48 '1  ^'  ^®"  ^y  ®^^"  ^^  *  ^*  *^i<it.  c.  45,  s.  5,  the  Court  of  Quarter 
^-'  Sessions,  on  appeal,  are  authorized  to  award  costs,  and  those 
costs  are  made  recoverable  in  the  manner  provided  by  stat.  11  k  12 
Yict.  c.  48,  s.  27.  Now  it  is  argued  that,  under  12  k  13  Vict.  c.  45, 
the  Quarter  Sessions  ought  to  give  the  order  for  payment  of  costs  to 
the  successful  party,  and  there  to  stop,  and,  if  the  machinery  of  11  & 
12  Vict.  c.  43,  is  brought  into  operation  to  enforce  that  order,  they 
ought  to  make  a  separate  one  directing  payment  in  the  first  instance 
to  the  clerk  of  the  peace.  I  must  say  that  would  be  a  most  incon- 
sistent proceeding,  for.  when  we  look  at  stat.  12  k  18  Yict  c.  45,  we 
find  that  the  Quarter  Sessions  have  authority  to  make  only  one  order. 
That  necessarily  implies  an  order  to  pay  to  the  successful  party :  and 
the  previous' Act  says  the  payment  shall  be  to  the  clerk  of  the  peace. 
Mr.  James's  argument  involves  the  inconsistency  that  whereas  stat  12 
k  18  Yict  c.  45,  s.  5,  gives  power  to  the  Quarter  Sessions  to  enforce 
payment  in  the  manner  pointed  out  by  11  k  12  Yict  c.  48,  s.  2,  yet 
as  by  that  statute  payment  to  the  clerk  of  the  peace  must  necessarily 
be  part  of  the  same  order,  the  Court,  acting  on  stat  12  k  18  Yict  a 
45,  must  leave  that  out,  so  that  it  follows  that  costs  can  never  be 
recovered  under  stat.  11  k  12  Yict;  c.  48.  Either  the  order  must  be 
made  conformably  to  the  form  followed  in  this  instance,  or  else  the 
Sessions  never  can  give  costs  which  will  be  recoverable  under  stat. 
11  &  12  Yict.  c.  48.  That  seems  to  me  a  positive  absurdity  on  the  face 
of  it  It  is  true  that,  as  according  to  Beg.  v.  Huntley,  8  E.  &  6. 172 
(E.  C.  L.  B.  vol.  77),  these  statutes  have  not  abrogated  stat  17  G.  2, 
c.  8S,  and  under  s.  4  of  that  statute  costs  of  an  appeal  against  a  poor- 
*4361  ^^  awarded  by  the  Quarter  Sessions  *oould  be  recovered  by 
^  distress  without  the  intervention  of  the  clerk  of  the  peace;  if 
the  Sessions  here  had  followed  that  course,  that  case  decides  that  sach 
an  order  would  be  valid.  But  it  does  not  show  that  the  jurisdiction 
given  to  the  Quarter  Sessions  by  stat  12  k  18  Yict.  c.  45,  s.  5,  maj 
not  also  be  put  into  operation.  It  is  quite  unnecessary  to  say  whether 
our  judgment  coinciaes  with  Beg.  v,  Huntley;  it  is  enough  that  all- 
the  Court  decided  there  was,  that  under  stat.  17  G.  2,  c.  38,  s.  4,  pro- 
ceedings might  be  taken  in  the  form  contended  for,  besides  intimatifig 
that  the  same  might  also  be  done  under  12  k  18  Yict  c.  45,  taken 
with  reference  to  stat  11  k  12  Yict  c.  48.  I  am  not  prepared  to  hold 
that  12  k  18  Yict  c.  45,  referring  to  11  &  12  Yict  c.  48,  is  a  dead 
letter. 

The  proceedings  in  the  present  case  are  therefore  valid. 

WlOHTMAK,  J.— On  all  points  except  the  last  I  concur  with  the 
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rest  of  the  Court.  Bat,  with  respect  to  the  point  referred  to  by  the 
Lord  Chief  Justice,  it  seems  that,  under  stat.  11  &  12  Yict.  c.  43,  s.  27, 
the  Quarter  Sessions?,  on  appeal,  may  make  an  order  for  either  party 
to  pay  costs  in  the  first  instance ;  such  order  to  direct  that  those  costs 
shall  be  paid  to  the  clerk  of  the  peace,  to  be  by  him  paid  over  to  the 
successful  party;  thus  making  the  clerk  of  the  peace  an  intervening 
person  to  receive  the  money.  Then  the  party  who  wishes  to  have 
the  benefit  of  that  order  may  apply  to  the  clerk  of  the  peace  for  a 
certificate  that  those  costs  have  not  been  paid,  whereupon  any  justice 
of  the  peace  may  enforce  payment  by  distress.  But  then  comes  stat* 
12  k  18  Yict.  c.  45,  s.  5,  which  directs  that  the  order  to  be  made  is, 
*not  to  pay  the  costs  to  the  clerk  of  the  peace,  but  to  the  party,  r^nAQfr 
doing  away  with  the  clerk  of  the  peace  as  the  medium,  and  '• 
ordering  the  costs  to  be  paid  by  one  party  to  the  other ;  such  costs 
to  be  recoverable  in  the  manner  provided  by  stat.  11  &  12  Yict.  c.  48, 
namely,  they  are  to  be  recovered  by  proceeding  before  a  justice  of  the 
peace,  in  the  same  manner  as  when  the  clerk  of  the  peace  was  the 
person  to  receive  them.  It  is  unnecessary  to  obtain  a  certificate  from 
the  clerk  of  the  peace  that  the  costs  have  not  been  paid  to  him ;  if  he 
is  not  the  person  to  receive  them  that  would  be  an  idle  form.  It 
seems  to  me  this  is  the  more  reasonable  construction  of  the  statute, 
and  I  therefore  express  my  doubt  as  to  the  construction  put  on  it  by 
the  rest  of  the  Court. 

Blacxbubk,  J. — ^I  agree  with  the  Lord  Chief  Justice  on  all  the 
points  that  have  been  raised. 

There  is  no  doubt  in  the  mind  of  any  of  us  that  this  is  an  action 
of  replevin,  and  that  the  object  of  that  action  is  to  restore  the  goods 
Beizea,  and  that  neither  notice  of  action  nor  demand  of  warrant  was 
necessary. 

The  only  question,  therefore,  is  that  arising  on  the  third  and  fourth 
pleas^  namely,  whether  the  orders  by  the  Quarter  Sessions  to  pay 
costs,  set  out  in  them  respectively,  are  bad.  It  is  argued  that  these 
orders  are  bad  because  they  direct  the  money  to  be  paid  to  the  clerk 
of  the  peace,  and  that  by  force  of  stat.  12  ^  18  Yict.  c.  45,  s.  5,  under 
which  the  Court  was  proceeding,  they  should  have  directed  the  money 
to  be  paid  to  the  party  himself.  1  do  not  think  the  statute  bears  that 
meaning.  It  says>  *'  Upon  any  appeal  to  any  Court  of  General  or 
Quarter  Sessions  of  the  peace,  the  Court  before  whom  the  same  shall 
be  brought  may,  if  it  think  fit,  order  and  direct  ^tbe  party  or  f^aqq 
parties  against  whom  the  same  shall  be  decided  to  pay  to  the  '- 
other  party  or  parties  such  costs  and  charges  as  may  to  such  Court 
appear  just  and  reasonable.'*  Now  I  concede  that,  if  these  words 
sUxxl  alone,  the  directing  costs  to  be  paid  to  the  party  would  not  be 
satisfied  by  an  order  directing  them  to  be  paid  to.  another  person  for 
his  benefit.  But  that  is  not  so;  for  the  section  goes  on,  ''such  costs 
to  be  recoverable  in  the  manner  provided  for  the  recovery  of  costs 
upon  an  appeal  against  an  order  or  conviction"  under  stat.  11  k  12 
Vict.  c.  43.  That  statute,  sect.  27,  says,  "  such  order  shall  direct  such 
costs  to  be  paid  to  the  clerk  of  the  peace  of  such  Court,  to  be  by  him 
paid  over  to  the  party  entitled  to  the  same."  I  agree  with  Mr.  Jafna 
tlmt,  in  directing  the  Court  how  they  are  to  make  the  order,  the  words 
of  the  subsequent  statute,*  though  apparently  different,  are  not  incon* 
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siBtcnt  with  the  power  given  by  the  former  one.  Then  the  txAvet 
Act  goes  on,  ''if  the  same  shall  not  be  pM4  within  the  time  so  limited, 
&c.,  such  oleric  of  the  peace .  or  his  deputy^  upon  application  of  the 
party  entitled' to'snch  costs,  or  of  any  p^son  on  bis  behalf,  Sec.,  shall 
grant  to  the  party  so  applying  a  oertifioAte,  &c.,  that  such  costs  ba?e 
not  been  paia."  The  mode  of  recovery  is  by  application  to  a  justice 
of  the  peace,  who  is  bound  to  issue  a  distress-warrant  in  a  form  giYea 
by  the  Act,  on  production  of  the  certifict^te  froqa  the  clerk  of  the 
peace  in  a  form  also  given  by  it.  The  Legislature  never  could  have 
meant  that  ihe  clerk  of  the  peace  was  -to  give  to  t)ie  justice  of  the 
peace  a  certificate  with  false  recitiils.  for  the  decision  of  the  csm 
Defore  us,  it  is  sufficient  to  say  that  the  order  in  its  present  shape  is 
«^qa-i  good.  I  think,  however,  that  ,it  ^wpuld  not  be  good  uqless  ia 
*^^J  that  shape.  Beg.  v.  Huntley,  8  B.  &  3. 1 72  (K.  C.  L.  B.  vol. 
77),  is  not  an  authority  to  the  contrary,  for  it  only  decides  that  an 
order  for  costs  made  payable  to  the  party  under  stat  17  G.  2,  c.  38,  & 
4,  is  not  rendered  bad  by  stat.  Iji  M  13  Viot.  c.  45 :  it  w^s  not  neces- 
sary for  the  Court  in  that  case  io  decide  the  -point  now  before  us. 
For  these  reasons  I  am  of  opinion  that  tb^  third  and  fourth  pleas  m 
good. 

MsLLOR,  J.-r-The  5iih  section  of  stat.  12  (^  13  Yict.c.46,  diffi^  from 
the  27th  section  of  stat.  11  &  12  Vict.  c.  43,  only  in  this,  that  it  directs 
the  costs  to  be  paid  by  one  party  to  the  other.  But  under  both  Acts 
they  must,  in  the  first  instance,  be  piiid  lo  th^  x^l^rk  pf  the  peace,  and 
then  the  machinery  referred  to  by  my  brother  Qlackburp  comes  into 
operation.  I  agree  that,  as  generally  bt^pp^ns  ip  i»]^tutea  of  this  kind, 
the  words  are  not  .vwy  happily  chosen.  The  Lf^i^Iature  must  have 
meant  that  the  clerk  of  jlne  peaee  shAU  be  in  a, condition  to  gives 
certificate  that  the  costs  are  not  paid :  on  the  construction  of  the  plain- 
tiff be  oould  not  of  his  own  knowledge  give  such  a  certificate. 

Judgment  for  the  ploiutiff  op^  the  second  and  fifth  plea^ 
imd  for  the  defendant  on  the  third  and  fourth. 
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GAY  V.  MATTHEWS.    June  18. 

For  he«d-note,  see  M/ai^,  p.  4S5. 

THSploiiitiff  having  brought  error  on  the  judgment  for  the  defend* 
ant  on  the  ihird  and  fourth  pleas,  the  e^se  was  heard  before  £rle,  G. 
J.,  Pollock,  G.  B.,  Williams  and  Wilies,  Js„  and  ^ramwell  and  Chap- 
aell,  Be. 

jET.  James,  for  the  plaintiff,  repeated  his  iirgnment  in  the  Coi0 
below,  and  relied  on  Beg.  t;.  Huntley,  3  £.  &  B.  172. 

Milward,  for  the  defendant,  was  not  called  on. 

Eblk,  C.  J. — ^The  judgment  of  the  Queen's  Bemch  must  be  affinoedj. 
7he  statute  12  k  18  Vict.  c.  45,  s.  5,  authorizes  4be  Court  of  Qaarter 
Seasons  to  order  the  loeinff  party  to  pay  costs  to  the  successful  par^r 
and  llie  order  JA  questioa  .£m»^  them  19  ^)e  pf^         the  Qlerjkof  tfio 
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peace ;  and  the  question  is,  is  that  a  proper  order  7  The  same  statute 
which  aothorisses  the  Court  to  give  the  oost^  says  that  thej  are  to  be. 
recovered  in  the  manner  pointed  oat  by  the  previous  statute  11  k  1% 
Viet  c^  48,  in  other  words,  that  the  Court  may  direct  them  to  be  paid 
to  the  clerk  of  the  peace,  who  is  *to  give  a  certificate  if  they  v^aa^^ 
are  not  paid,  whereupon  a  warrant  of  distress  is  to  issue.  Con-  ^ 
Btruing  those  two  statutes  together,  it  seems  that  the  costs  are  to  be 
paid  by  the  losing  party  to  the  clerk  of  the  ^peace  for  the  purpose  of 
being  paid  over  to  the  successful  party.  If  failure  is  made  in  that 
payment,  the  clerk  of  the  peace  is  to  give  a  certificate  of  the  non- 
payment, on  which  a  warrant  of  a  justice  of  the  peace  mav  issue  to 
distrain  for  them.  The  case  of  JReg.  p.  Huntley,  S  E.  &  B.  172  (E.  C. 
L.  B.  vol.  77),  is  confirmatory  of  this.  There  money  was  ordered  to 
be  paid  by  the  losing  to  the  successful  party.  A  potent  and  learned 
argument  was  addremd  to  the  Court  to  show  that  by  force  of  stat.  11 
k  12  Vict.  c.  48,  s.  27,  the  order  ought  to  have  directed  the  money  to 
be  paid  to  the  clerk  of  the  peace.  After  a  great  deal  of  consideration 
of  both  statutes,  it  being  observed  that  the  proceedings  were  under 
Stat.  17  6. 2,  c.  38,  s.  4,  which  was  still  in  force,  the  Court  with  diffi- 
culty got  over  the  objection,  apd  held  the  order  good,  although  it  did 
not  direct  the  money  to  be  paid  to  the  clerk  of  the  peace,  as  Mr,- 
JdmeM  contends  it  should  not  have  done  in  the  present  instance. 
The  reat  of  the  Court  ooncuriring;  .Judgment  affirmed* 
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TOMS  V.  WILSON  and  Another.    lJfov.22, 1882.] 

JKB  of  Mie.— JfeanMg  of  **  immediaidi^'  uffon  demand.-^ConibrueUon  of  deed.^^ 

Domand  by  offCfH. — Faj/mpiU 

I.  WImm  %  partj  bj  4Md  mtqomIi  to  p^y  yioMj  **  iomiBtfUtdr  ApoB  dnMod/'  th«  wop4 
"iBBtdifttelT"  nsft  noeiT*  «  rtMoaabls  eonitraeUoD,  lo  ts  to  aUow  t^o  debtor  tia«  to 
ytocan  tbo  nooey:  B7  the  Qnooa'i  B«»cb,  mnd  sfflrmed  by  the  Exebequ«r  Cbaubw; 
Md,  if  tb«  deiBMid  is  not  madebytheorodUor  himMlf,  to  inquiro  into  tbo  Aittbority  of  tibo 
p«noB  mskiag  it  to  roeelro  tbo  monoy ;  By  tbo  <|BO«a'f  Boaeb,  lArmod  by  tbo  KxolitqMr 
Cbaabor,  WiUlooM,  J.,  diuovtioiito. 

1  il.boiBS  iadobtod  to  B.  und  0.  in  a  nim  of  nonoy,  tzoentod  a  biU  of  lalo  of  bis  bovso- 
bold  faniitaTOr  by  wbieb  be  eoreaantod  witb  tbem  that  bo  woald  **  immediately  npon  demsvtl 
tbcnof  in  writiag,"  si^ed  by  them  or  on  tbeir  bobsl^  being  deliyered  to  bim,  or  left  for  bin 
Si  sr  tflzod  to  bis  plaeo  of  abode,  pay  tbo  piineipal  earn  witb  interest  He  also,  assigned  i|o 
tbsn  bis  boosohoM  fttmitsre,  witb  a  proviso  tbat  ho  sbonld  possess  «8d  eojoy  itantil  defa«|t 
«sde  in  payasonty  in  wbieb  event  it  sbooM  be  lawftil  for  tbem  to  take  possessioo  and  selL 
I>t&alt  baring  been  made,  B.  k  C  aatboriied  tbeir  attorney  to  pvt  tbe  bill  of  sale  in  foree^ 
*be  drew  op  a  demand  for  immediate  payment  of  tbe  principal  and  interest  Tbis  was  plaead 
ia  ibe  bands  of  a  sberifs  oflieer,  wbo  delivered  it  to  tbo  plaintiff  at  liis  boase,  but  did  .n#t 
MBManieato  to  bith  tbat  payment  was  to  be  made  to  tbe  bearer  of  tbe  demandf  and,  on  bis 
>«i  Immediataly  peyingi  seised  tbe  goods.  Held,  by  tbe  Qneen's  Benoh,  and  alBrmed  by  t^o 
Xtebeqoer  Cbamber,  that  the  seisure  was  prematare. 


Thb  first  oount  was  for  breaking;  and  entering  tbe  plaintiff's  dweU- 
iBg;house,  disannexing  and  carryinff  away  fixtures,  and  seissing  and 
wiog  asd  carrying  away  household  furniture. 
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The  second  was  for  breaking  and  entering  a  yard  and  gardai  ooca- 
pied  bj  him  in  connection  with  his  dwelling-house,  and  seizing  and 
taking  therein  and  carrying  away  goods  from  them. 

The  third  was  for  the  conversion  of  household  furniture  and  other 
goods,  &c. 

The  fourth  was  in  detinue  for  the  same. 

Pleas. 
♦4431  ^^"*"  To  the  first  count.  That  the  plaintiflE;  William  *Tora8, 
-I  by  deed  bearing  date  the  28d  January,  1860,  after  reciting  that 
the  defendants  William  Pettitt  Wilson  and  Joseph  Pentelow  bad 
required  payment  from  him  of  200/.  due  to  them  as  copartners,  and 
that  it  was  agreed  that  he  should  enter  into  a  covenant  and  make  aa 
assignment  of  his  household  goods  to  them  for  securing  payment  of 
that  sum  and  interest,  proceeded  thus :  '^  Now  this  indenture  witness- 
eth,  that  in  consideration  of  the  premises,  the  said  William  Toms,  for 
himself,  his  heirs,  executors,  and  administrators,  doth  hereby  covenant 
with  the  said  William  Pettitt  Wilson  and  Joseph  Pentelow,  their  exe- 
cutors and  administrators,  that  he  the  said  W.  T.,  his  heirs,  &c.,  viU, 
immediately  upon  demand  thereof  in  writing,  signed  by  or  on  behal/*  of 
the  said  W.  P.  W.  and  J.  P.,  or  the  survivor  of  them,  or  the  executors, 
administrators,  or  assigns  of  such  survivor,  being  delivered  to  or  left 
for  him  or  them  at  or  affixed  to  any  part  of  his,  their,  or  either  of 
their  usual  or  last  known  place  or  places  of  abode  in  England,  pay  to 
the  said  W.  P.  W.  and  J.  P.,  or  the  survivor  pf  them,  or  the  execn- 
tors,  administrators  or  assigns  of  such  survivor,  the  principal  sum  of 
2001.  sterling,  with  interest,  &c.:  and  that  in  the  mean  time  and  until 
such  payment  of  principal  money  shall  be  made,  he  the  said  W.  T., 
bis  executors,  &c.,  will  pay  to  the  said  W.  P.  W.  and  J.  P.,  or  the 
survivor  of  them,  &c.,  interest  for  the  said  sum  of  200/.,  or  for  so 
much  thereof  as  shall  for  the  time  being  remain  unpaid,  at  the  rate, 
&c.  And  this  indenture  further  witnessetb,  that  for  the  consideration 
aforesaid  the  said  W.  T.  doth  hereby  grant  and  assign  unto  the  said 
W.  P.  W.  and  J.  P.  all  the  household  furniture,  plate^  linen  and  china, 
and  other  articles  and  effects  of  domestic  or  household  use,  of  or  to 

*4441  ^^'^^  ^^®  ^^^  *^'  ^'  ^^  beneficially  possessed  or  entitled  for 
-I  any  vested,  contingent,  or  possible  estate  or  interest ;  and  all 
the  estate  and  interest  of  the  saia  W.  T.  therein  and  thereto  (except 
from  the  grant  and  assignment  hereby  made,  the  necessary  wearing 
apparel  of  the  said  W.  T.  and  of  his  family,  and  all  leasehold  estate! 
and  terms  of  years  of  or  to  which  the  said  W.  T.  is  possessed  or  enti- 
tled), to  hold,  receive,  and  take  the  premises  hereby  granted  and 
assigned  unto  the  said  W.  P.  W.  and  J.  P.,  their  executors,  adminis- 
trators, and  assigns."  Here  followed  a  power  of  attorney  to  the 
defendants,  or  the  survivor  of  them,  to  make  and  perfect  any  assign- 
ment, transfer,  or  delivery  of  any  household  goods  not  legally  passing 
by  the  present  assignment^  and  of  which  the  plaintiff  should,  before 
satisfaction,  become  beneficially  possessed,  &c. ;  and  a  clause  making 
the  present  assignment  void  on  payment  of  the  principal  and  interest 
•'  Provided  always  and  it  is  hereby  declared  and  agreed,  that  if  the 
said  W.  T.,  his  heirs,  executors,  or  administrators,  do  not  immediately 
fipon  demand  thereof  in  umting,  by  or  on  behalf  of  the  said  W«  P.  W.  and 
«•  P.,  or  the  survivor  of  them,  &c.,  being  delivered  to  the  said  W.  T** 
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ic.f  or  left  for  him  or  them  at  or  aiBxed  to  any  part  of  his,  their,  or 
either  of  their  tisaal  or  last  known  place  or  places  of  abode  in  Eng« 
land,  pay  all  the  principal  and  interest  moneys  for  the  time  being 
owing  on  the  secnritj  of  these  presents,  then  or  at  any  time  or  times 
thereafter  it  shall  and  may  be  lawful  to  and  for  the  said  W.  P.  W. 
and  J.  P.,  or  the  survivor  of  them,  &c.,  to  take  possession  of  and  get 
in  all  the  estate  and  premises  comprised  in  these  presents,  or  in  any 
assignment  to  be  maae  of  the  future  property  and  effects  of  the  said 
W.  T.,  in  ^pursnance  of  the  power  and  authority  hereinbefore  rinAAK 
contained  for  that  purpose,  or  any  part  thereof,  and  to  sell  the  '* 
same  or  any  part  tnereof  by  public  auction  or  private  contract,  upon 
such  conditions  and  in  such  manner  as  they  the  said  W.  P.  W.  and  J. 
P.,  or  the  survivor  of  them,  &c.,  shall  think  fit,  or  otherwise  to  realize 
and  convert  the  same  into  money,  and  to  buy  in  and  resell  or  rescind 
or  vary  any  contract  for  the  sale  of  the  said  effects  and  premises,  or 
of  any  part  thereof."    Here  followed  a  power  to  the  defendants  to  give 
valid  receipts  to  purchasers,  and  a  proviso  that  the  power  of  sale 
should  not  be  considered  as  a  trust  or  compulsory  on  the  defendants 
to  exercise  it.    "  And  for  the  better  enabling  the  said  W.  P.  W.  and 
J.  P.,  or  the  survivor  of  them,  or  the  executors,  administrators,  and 
assigns  of  such  survivor,  to  obtain  and  keep  possession  of  the  effects 
and  premises  comprised  in  these  presents,  or  in  any  assignment  to  be 
made  of  the  future  property  ana  effects  of  the  said  W.  T.,  in  pur- 
suance of  the  power  and  authority  hereinbefore  contained  for  that 
purpose,  after  oefault  shall  have  been  made  in  payment  of  the  said 
priDcipal  and  interest  moneys  upon  such  written  demand  as  aforesaid, 
the  said  W.  T.  doth  by  these  presents  irrevocably  license  and  empower 
the  said  W.  P.  W.  and  J.  P.,  or  the  survivor  of  them,  or  the  execu- 
tors, administrators,  or  assigns  of  such  survivor,  in  person,  or  by  any 
deputy,  and  with  or  without  others  whom  they  or  he  may  command^ 
16  enter  and,  if  necessary,  to  break  into  and  upon  any  dwelling-house, 
messuages,  lands  and  hereditaments  for  the  time  being  belonging  to 
or  occupied  by  the  said  W.  T.  in  or  upon  which  any  property  com- 
prised in  this  security,  or  in  any  assignment  to  be  made  of  the  future 
property  and  ♦effects  of  the  said  W.  T.,  in  pursuance  of  the  r^AAtt 
power  and  authority  hereinbefore  contained  for  that  purpose,   ^ 
shall  be  or  shall  be  reasonably  supposed  to  be,  and  there,  as  they  or 
he  shall  think  fit,  to  inspect  and  take  an  inventory  of,  or  to  seize  and 
remove,  or  otherwise  convert  to  the  purposes  of  these  presents,  all 
and  singular  or  any  such  goods,  chattels,  effects,  and  things  as  are 
comprised  in  or  affected  by  these  presents,  and  in  which  the  said  W. 
T.  is  or  shall  be  beneficially  interested,  and  to  occupy,  possess,  and 
^se  all  or  any  such  messuages,  dwelling-houses  and  hereditaments,  or 
any  part  or  parts  thereof,  for  such  time  as  they  or  he  may  think 
proper,  for  the  purpose  of  storing  up,  warehousing,  or  rendering  mar- 
ketable any  such  goods,  chattels,  effects,  or  things,  or  for  otherwise 
dealing  with  the  same,  as  they  or  he  shall  consider  expedient.    And 
as  to  the  moneys  to  be  received  by  the  said  W.  P.  W .  and  J.  P.,  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such  sur- 
Tivor,  by  reason  or  in  consequence  of  any  sale  or  conversion  of  the 
eilfects  and  premises  comprised  in  these  presents,  or  to  be  comprised 
in  any  assignment  to  be  made  of  the  future  property  and  effects  of  th# 
».  A  8.,  VOL.  IV.— 17 
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said  W.  T^  i&  pursaaiu^  of  the  power  or  authority  hereinbrfore  oon- 
taioed  for  that  pi^rpose,  or  any  part  thereof,  it  19  hereby  declared  and 
agreed  that  the  saia  W,  P.  W.  aad  J.  P.,  or  the  survivor  of  them,  or 
t^e  executors,  administrators,  or  assigns  of  such  survivor,  shall  stand 
possessed  thereof,  in  trust  in  the  first  place  to  pay  and  satisfy  tbem- 
selves  and  himself  all  principal  and  interest  iponeys  intended  to  be 
hereby  secured,  and  all  oost^  apd  expenses  occasioned  by  or  incideDtal 
to  the  non*paypient  and  recovery  thereof,  and  subject  thereto,  in  trust 

♦4471  ^^®  ^^^  ^"  ^'  ^*  ^^^  '  ^•'  ^^  ^^®  survivor  of  them,  'or 
-'  the  cKccutors,  administrators,  or  assigns  of  such  survivor.  Pro- 
vided always,  and  it  is  hereby  expressly  declared  and  agreed,  tha^ 
notwithstanding  anything  hereinbefore  contained,  lentil  default  shall 
he  made  in  payment  of  such  principal  and  interest  moneys  upon  socb 
written  demand  as  aforesaid,  the  said  W.  T.>  his  executors  and  admia- 
istrators,  may  possess,  use,  and  eiyoy  all  the  estate^  effectSi  and  premises 
expressed  to  be  included  iu  or  affected  by  this  security,  witnoot  any 
disturbance  by  the  said  W.  ?•  W.  a^d  J«  P*»  or  the  survivor  of  them, 
or  the  executors,  administrators,  or  assigns  of  such  survivor."  Hero 
followed  a  coyenant  by  the  plaintiff  to  keep  iqsured  the  insurable 
goods.  The  plei^  thep  averred  that,»  after  the  execution  of  the  deed 
by  the  plaintiff  in  the  daytime,  to  wit,  at  half  past  two  o'clock  in  the 
a&ernoon  of  the  11th  day  of  March,  1861,  the  defendants,  in  pursa- 
aiice  of  the  deed,  caused  to  be  delivered  to  the  plaintiff,  at  his  thea 
place  of  abode  in  Ungland,  a  certain  demand  in  writing,  signed  on 
behalf  of  the  defendants  by  their  agents  in  that  behalf  duly  authorized, 
whereby  the  defendants  demanded  of  the  plaintiff  the  immediate  pay- 
ment  by  the  plaintiff  to  the  defendants  of  the  principal  sum  of  200L, 
which  then  reipained  due  and  owing  by  the  plaintiff  to  the  defendants 
on  the  security  of  the  deed ;  and  the  plaintiff  did  not  immediately 
upon  the  said  demand  pay  the  same.  And  that  after  the  demand  had 
been  made,  and  after  the  plaintiff  had  failed  to  pay  the  principal  sam, 
apd  whilst  the  same  remained  due  and  owing  on  the  security  of  the 
deed,  and  whilst  the  demand  remained  in  force,  the  defendants  in  the 
daytime,  at  the  said  times  when,  &c.,  peaceably  entered  into  and  upon 
*4481  ^^^  plaintiff's  *dwelling-house  mentioned  in  the  first  count  tbeo 
^  belonging  to  and  occupied  by  him,  in  which  certain  property 
comprised  in  and  assigned  by  the  said  security  then  was^  for  the  pur* 
pose  of  seizing,  removing,  and  converting  the  same  to  the  purposes  of 
the  said  security ;  and,  having  so  entered,  the  defendants  then  seised 
apd  took  in  the  dwelling-house,  and  carried  away  therefrom,  divers 
goods  of  the  plaintiff  then  being  therein,  to  wit,  household  furniture, 
&c.,  which  were  properly  assigned  by  the  deed,  or  household  ftinii« 
ture,  &C.,  of  the  plaintiff,  subject  to  the  deed,  which  had  been  after 
the  execution  k£  the  deed  and  before  the  demand  purchased  or  acquired, 
apd  placed  by  him  in  and  were,  and  remained  in  the  dwelling-house: 
justify iuff  the  trespasses  alleged  in  that  count. 

Second.  As  to  part  of  the  goods  in  the  third  and  fourth  counts, 
that  after  the  demand  in  the  first  plea  had  been  made,  and  the  plain- 
tiff had  failed  to  pav  the  principal  sum,  the  defendants  peaceably 
entered  the  dwelling-bouse  of  the  plaintifi|  and  took  and  carried  away 
a94^MftiAed  ixjwi  goods  of  the  phiintiff  thereiui  whieh  were  property 
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eomprised  in  the  deed,  and  after'  a  reasonable  time  had  elapsed,  sold 
aod  disposed  of  them  in  the  manner  provided  for  by  the  deed. 

Third.  Traveme  of  the  goods  in  the  declaration  being  the  goods 
of  the  plaintiff. 

Fourth.    Not  guilty  and  non  detinent. 

Fifth.    That  what  the  defendants  did  was  bj  the  plaintiff's  leave. 

The  plaintiff  joined  issue  on  all  the  pleas,  and  likewise  new  assigned 
to  the  first  and  second^  with  respect  to  other  trespasses  and  detention 
of  goods  not  justified  by  those  pleas. 

^o  the  new  assignment  the  defendants  pleaded  not  gBilty,  ri^AAo 
and  the  plaintiff  joined  issue.  ^ 

On  the  (rial,  before  Wightmaa,  J.,  at  the  Huntingdon  Summer 
Assizes  in  1862,  it  appeared  that,  in  Janizary,  1860,  the  plaintiff  owed 
(he  defendants  the  sum  of  2002.,  and  on  the  28d  of  that  month,  for 
the  purpose  of  securing  to  them  payment  with  interest  thereon  at  5 
per  cent  per  annum,  executed  the  indenture  set  out  in  the  first  plea. 
Between  2  and  8  o'clock,  p.  M.,  of  the  11th  March,.  1861,  Jaoobs,  9h 
sheriff's  officer's  assistant,  went  to  the  plaintiff's  house  and  delivere4 
to  him  the  following  written  pap^  ;•-? 

"To  William  Toms,  of,  &o. 

"  As  attorneys  and  agents  for  and  on  behalf  of  William  Fettitt  WiK 
aon  and  Joseph  Pentelpw,  both  of,  ftc,  copartners  as  grocers,  &c.,  wa 
hereby  demand  of  yon  the  immediate  payment  oi  the  principal  monejr 
or  sum  of  2001.,  now  due  and  owing  from  you  to  trie  said  William 
Pettitt  Wilson  and  Joseph  Pentelow,  under  and  by  virtue  of  a  certain 
indenture  or  bill  of  sale,  bearing  date  on  or  about  the  23d  day  a( 
January,  1860,  and  made  between  yon  the  said  William  Toms  of  tho 
one  part  and  the  said  William  Pettitt  Wilson  and  Joseph  Pentelow  of 
the  other  part,  together  with  interest  on  the  said  principal  monej^ 
from  the  date  oi  the  said  indenture  after  the  rate  of  5/.  per  cent,  pef 
snaom.    Dated  thb  lltk  day  of  March,  1861. 

"  FiSHBB  &  GlITK, 

''Solicitors,  St.  Ives,  Hunts." 

Aoobs  said,  ^  There  is  a  notice  from  Mr.  Wilson  and  Mr.  Pentelov 

on  the  bill  of  sala"    The  plaintiff  took  it,  and  said, ''  Yon  may  do 

your  best  and  yonr  worst.''    Jacobs  then  seized  immediately.    Ml; 

Giun,  the  ^d^ndants'  attorney,  said,  **  I  h,ad  authority  from  Mr.  r^Mgfk 


Wilson  to  pnl  the  deed  in  force.    I  told  Jaoobs  if  he  was 
the  200{.  and  intere^  be  was  to  come  away,  and  not  to  seiae." 

Certain  gooda  of  the  plaintiff  to  the  value  of  16 {.  were  at  a  neigi^ 
bouring  saiiway  station  when  Jaoobs  sei2&ed  at  the  house.  Theap 
poods  were  nofe  assigned  to  the  defiendants,  bat  they  also  were  seized 
by  the  defendants  and  sold,  and  were  the  goods  in  respect  of  whieli 
the  Terdiot  was  finind. 

By  consent  of  the  parties  the  jury  found  a  verdiet  for  the  plaintiff 
with  162.  damues,  in  respect  c^  the  matters  complained  of  in  thf 
third  and  fourth  couj&ta  and  \he  matters  newly  assigned,  and  for  tb# 
defendants  on  the  other  counts ;  leave  being  reserved  to  the  plaintiff 
to  apply  to  the  Opnrt  for  a  rule  to  in<»rease  the  damages,  ^v  such  # 
•Qsi  as  aA  arbUralor  to  be  named  sboqld  award,  in  ease  the  Oowt^ 
ihoald  l>e  of  ofHntoB  either  that  tiwre  ttufi  no  sn^ient  d»mtmdf  ^  M 
difinlt  after  demfod. 
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O'MalUy,  iu  the  following  Term,  obtained  a  role  aooordingly;  citing 
Rogers  v.  Mutton,  2  F.  &  F.  768,  770  note. 

Mills  and  Phear  showed  cause. — By  the  terma  of  the  deed  the  monej 
was  payable  ''  immediately  upon  demand  thereof  in  writing,"  and  tbe 
notice  is  good,  as  it  follows  tbe  terms  of  the  deed :  Hyde  v.  Watts,  12 
M.  &  W.  264,  261.t  [CocKBUBN,  0.  J.— The  word  " immediately' 
must  have  a  reasonable  construction.]  The  question  is,  what  was  the 
intention  of  the  parties  to  the  instrument  ?  According  to  the  general 
rale  of  law,  a  man  is  not  expected  to  perform  impossibilities,  and, 

'^4511  ^^^^^^^^®'  ^^  ^®  ^^  required  to  do  *any thing,  a  reasonable  time 
-■  is  allowed  him  for  the  purpose.  But  the  ordinary  case  of  pay- 
ing money  seems  an  exception.  If  a  bill  of  exchange  payable  oa 
demand  is  not  paid,  the  payee  may  take  legal  proceeidings  at  once. 
[CocKBUBN,  C.  J.-^Take  for  granted,  for  the  purpose  of  the  argument, 
that  the  plaintiff  would  be  bound  to  pay  the  other  parties  to  the  deed 
immediately  if  they  had  come  to  demand  the  money,  or  even  a  person 
eoroing  from  them  with  sufficient  authority.  But  here  they  send  a 
bailiff,  who  is  a  mere  messenger,  to  make  the  demand,  not  to  receive 
the  money.]  The  authority  of  the  bailiff  is  a  question  of  fact,  which 
was  not  raised  at  the  trial.  Where  one  man  employs  another  to  do  a 
thing,  unless  the  nature  of  the  employment  requires  him  to  do  it  per- 
aonall  V,  he  may  do  it  by  the  agency  of  a  third  person.  Consequently 
here  tne  attorney  authorized  by  the  defendants  to  receive  this  money 
eould  delegate  that  authority.  [BLACiCBUiur,  J. — But  the  first  step 
towards  raising  that  point  is,  was  the  written  notice  sufficient  notifica- 
tion to  the  plaintiff  r  Are  you  not  bound  to  show  that  the  bailiff 
communicated  to  the  plaintiff  that  he  had  authority  to  receive  the 
money?]  The  person  who  owes  money  disputes  at  his  peril  the 
authority  of  the  person  sent  to  receive  it.  [Cockbubn',  C.  J. — Such 
a  doctrine  would  be  a  snare,  for  the  person  who  comes  to  receive 
money  may  have  no  authority  to  do  so.]  In  Boulton  v.  Reynolds,.  2 
£.  &  E.  869  (E.  C.  L.  B.  vol.  105),  it  was  held  that  a  man  merely  left 
in  possession  of  a  distress  by  the  person  who  distrains,  has  no  implied 
authority  in  law  to  receive  from  the  tenant  payment  of  the  rent  dis- 
trained for;  but  Gregory  v.  Cotterell  5  E.  &  B.  571  (E.  0.  L.  R  vol. 
85),  is  there  relied  on.  [Blackburn,  J. — Gregory  v.  (Cotterell  was 
*4521  *^'^  ^^^^^  ^^  ^  sheriff,  who,  as  such,  is  excepted  from  tbe  ordi- 
^  nary  rule,  and  is  responsible  for  what  his  officer  does,  althoogli 
the  act  is  a  tortious  one.  But  that  is  very  different  from  the  case  of 
an  ordinary  principal,  who  is  not  responsible  for  the  acts  of  his  agent 
unless  acting  within  the  scope  of  his  authority.  Was  there  a  default 
here  until  a  reasonable  time  for  the  plaintiff  to  seek  the  attorney  for 
the  defendants  had  elapsed  ?J  Yes.  The  language  used  by  the  plain* 
tiff  amounted  to  a  refusal.  "  Where  a  condition  is  to  be  performed 
immediately,  he  shall  have  a  reasonable  time  to  perform  it,  according 
to  the  nature  of  the  thing  to  be  done.  So,  if  it  be  to  be  performed 
upon  demand.  But  if  he  refuses  upon  demand,  it  is  broken,  though 
he  performs  it  within  a  reasonable  time  afterwards :  Com.  Dig.  Omii' 
tim  (G.  5).  [Ck>OKBU]iK,  J. — That  is  if  he  imnroperfy  refuses.]  Then 
^  question  whether  a  reasonable  time  had  been  allowed  ought  to 
liave  been  put  to  the  jury.  [Wightkan,  J.— It  was  not  suggestodat 
tho  trial  that  reasonable  time  had  not  been  allowiKL]         ^ 
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[They  were  proceeding  to  contend  that  the  plaintiif,  by  not  disput* 
ing  the  authority  of  the  sheriff^s  officer  to  receive  the  money,  and  by. 
the  language  he  used,  had  waived  all  objection  to  the  demand  of  pay* 
ment;  for  which  they  cited  Hochster  v.  De  La  Tour,  2  E.  &  B.  678 
(E.  C.  L.  IL  vol.  75);  but  the  Court  ruled  that  this  point  could  not  be. 
gone  into,  as  it  had  not  been  raised  at  the  trial.] 

O'Malley  and  Keane^  in  support  of  the  rule,  were  not  called  on. — 
They,  however,  during  the  argument  of  the  defendants'  counsel, 
referred  to  an  unreported  case  of  *Brighty  v.  Norton,  tried  r#4-Q 
before  Blackburn,  J.,  at  the  London  Sittings  after  Hilary  Term,   ^    ^ 
1862.{a) 

CocKBURX,  C.  J.(i)— We  are  all  of  opinion  that  the  rule  should  be 
made  absolute.  By  the  terms  of  the  bill  of  sale,  the  plaintiff  was 
under  an  obligation  to  pay  this  money  immediately  upon  demand  in 
writing,  and  if  he  did  not  then  the  defendants  were  entitled  to  take 
possession  of  and  sell  the  goods.  Here  such  a  demand  was  made. 
The  deed  must  receive  a  reasonable  construction,  and  it  could  not  have! 
meant  that  the  plaintiff  was  bound  to  pay  the  money  in  the  very  next 
instant  of  time  after  the  demand,  but  be  must  have  a  reasonable  time 
to  get  it  from  some  convenient  place.  For  instance,  he  might  require 
time  to  get  it  from  his  desk,  or  to  go  across  the  street,  or  to  his  bank- 
ers for  it.  There  are  other  circumstances  in  the  case.  When,  as  here, 
the  person  making  the  demand  is  not  the  person  entitled  to  the  money, 
but  his  attorney,  the  person  on  whom  the  demand  is  made  must  have 
a  reasonable  opport\;initv  to  inquire  into  the  authority  of  the  person 
making  the  demand,  ^he  attorney  may  send  a  bailiff  to  maLe  the 
demand  and  authorize  him  to  receive  the  money,  but  the  mere  demand 
bv  that  bailiff'  does  not  intimate  to  the  plaintiff  that  payment  to  him 
will  suffice ;  that  fact  at  least  ought  to  have  been  communicated  to  the 
plaintiff.  And  even  if  that  fact  had  been  communicated  to  the  plain- 
tiff, still,  if  he  bon£  Me  doubted  the  truth  of  the  statement,  he  would 
have  been  entitled  to  some  opportunity  to  inquire  into  its  truth  r*AKA 
^before  the  defendants  would  be  entitled  to  seize  his  goods.  ^ 
The  defendants'  counsel  contend  that  if  a  person  who  is  entitled  to 

Cayment  on  demand  employs  some  one  else  to  make  the  demand  for 
im,  that  is  sufficient,  although  the  authority  of  the  person  making 
the  demand  is  not  known  to  the  debtor  or  even  communicated  to  him. 
But  that  cannot  be  so ;  the  obvious  consequences  of  such  a  rule  are  at 
once  an  answer  to  it:  for  a  debtor  might  thereby  be  put  in  the  posi- 
tioa  of  either  paying  a  person  not  authorized  to  receive  the  money, 
and  so  be  compelled  to  pay  it  again,  or  be  at  the  risk  of  having  his 
goods  seized  if  the  person  making  the  demand  were  really  authorized 
to  receive  the  money. 
WiOHTMAN,  J.,  concurred.  < 

Blackbubk,  J. — ^I  am  of  the  same  opinion.  In  general,  where 
money  is  payable  on  demand,  the  law  holds  that  the  creditor  is  bound 
to  find  out  the  debtor.  But,  when,  by  the  express  terms  of  the  instru* 
meat  creating  the  debt,  payment  is  to  be  made  **  immediately  upon 
demand  in  writing,"  it  must  be  construed  to  mean  within  a  reasonable 
time.    This  agrees  with  what  is  said  in  Com.  Dig.  tit.  Condition  (G.5}: 

(•)  Sinee  reported,  in  btao,  32  L.  J.  Q.  B.  89 ;  9  Jur.  N.  8.  495. 

{h)  IhB  JndgBMiita  of  Um  Qaeta's  Beack  tL  fUa  com  m  givtn  tx  nIaUobo. 
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''Where  a  condition  is  to  be  performed  immediately,  he  shall  hare  i 
reasonable  time  to  perform  it^  adcording  to  the  nature  of  the  thing  to 
be  done.  So,  if  it  be  to  be  performed  upon  demand."  And  by  a  **  rea- 
sonable time"  must  be  understood  time  enough  to  ascertain  the  will 
of  the  creditor,  or  of  a  person  authorized  by  him  to  receive  the  mooej. 

♦4551  ^^^  ^^  ^^®^^  *"^  ground  in  the  present  case  for  saying  that 
-■  the  person  who  brought  this  notice  to  the  plaintiff  was  *8o 
authorized  ?  The  notice  professes  to  oome  from  the  attorneys  of  tbd 
defendants,  and  demands  payment  on  their  behalf.  It  was  urged  bj 
the  defendants'  counsel  that  the  tnere  fact  of  a  man  being  employed 
to  bring  such  a  notice  to  another  does,  by  itself,  clothe  the  messenger 
with  authority  to  receiye  the  money,  although  he  does  not  communi- 
cate to  the  party  that  he  has  such  authority,  as  was  the  case  here ;  but 
I  cannot  accede  to  that.  If  there  were  any  evidence  that  the  plaintiff 
had  been  told  that  the  bailiff  bad  such  authority,  and  that  he  did  not 
then  require  time  to  inquire  into  the  truth  of  the  statement,  it  might 
be  said  that  enough  had  been  done ;  but  there  is  no  such  evidence. 
M£LLOB,  J.,  concurred.  Bule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 
TOMS  V.  WILSON  and  Another.    Jufie  16. 

For  hMid-Boto^  lee  anU,  p.  44S. 

Ths  defendants  having  appealed  against  this  decision,  the  appeal 
tras  heard  before  Pollock,  C.  B.,  Williams,  Willes,  and  Keating,  Ja, 
and  Bramwell  and  Channel!;  Bs. 

*4'fi1  ^^^  {Pheat  with  him),  for  the  defendants. — ^The  question  *is 
•I  whether,  under  the  ciroumstanoes^  the  demand  made  by  the 
sheriff's  officer,  who  was  authorized  by  the  defendants'  attorney  to 
tnake  it,  was  sufficient  to  justify  the  seizure  of  the  plaintiff's  goods. 
[Pollock,  C.  B. — ^You  should  have  told  the  plaintiff  the  amount  h6 
was  required  to  pay.  How  Is  he  to  calculate  the  amount  of  interest 
in  a  moment  7]  Hd  should  be  prepared  to  pay  his  debts,  and  there- 
fore must  know  their  amount.  [Pollock,  C.  B. — Is  he  then  bound 
every  day  to  jot  down  the  interest  ?]  The  deed  here  contains  a  cove- 
nant that  the  plaintiff  will  pay  ''immediately  upon  demand  thereof  iu 
writing,'*  and  it  is  sufficient  if  the  notice  follows  the  terms  c^  the  oove« 
iiant.  [Pollock,  C.  B. — Suppose  the  covenantor  was  a  paralytic  man, 
whom  it  would  cost  twenty  minutes  to  go  upstairs  to  fetch  the  money, 
could  they  seize  his  goods  in  the  mean  time  r  And  even  a  strong  man 
would  have  a  right  to  say,  '*  Let  me  go  upstairs  and  fetch  the  money.''] 
According  to  that  if  the  money  were  200  miles  off,  he  would  have  a 
right  to  time  to  fetch  it.  The  law  always  looks  at  the  intention  of  the 
barties  to  an  instrument,  tn  1  Bol.  Abr.  449«  Condition  {¥.),  pi.  % 
'*  Where  a  condition  by  exposition  of  law  is  to  be  performed  upon 
demand,  still  he  shall  have  reasonable  time  to  perform  it  after  the 
demand."  PI.  8,  "  Where  it  is  to  be  performed  within  a  reasonable 
time  after  demand,  by  exposition  of  law  if  he  on  demand  refuses  the 
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condition  ia  broken,  eren  if  he  performs  it  afterwards  tritbin  such 
reasonable  time  wbioh  wonld  be  good  performanoe  if  there  had  been 
DO  refusal.'*  [WlLLlAVS,  J. — ^That  does  not  appljr  to  the  case  of  pay* 
ing  down  money  like  the  present]  A  man  employed  as  agent  to 
teoeive  money  may  depute  another  person  to  receive  *it  for  r*^^^ 
him,  and  payment  to  that  person  will  be  good.  Besides  here  ^ 
the  plaintiff  did  not  dispute  the  authority  of  the  agent  or  ask  for  tifne^ 
but  told  the  party  making  the  demand  that  he  might  do  his  beat. and 
his  worst.  [WiLLiAHS,  J. — The  obligee  of  a  bond  might  eome  td 
make  his  demand  on  Sunday  morning,  as  the  obligor  was  going  la 
church  7]  Moreover  the  deed  empowers  the  defendants  to  make  the 
written  demand  by  a{Sxing  it  on  the  preftiises  of  the  plaintift    &ap* 

Kse  the  plaintiff  were  absent  from  home  at  the  time>  were  thejr 
und  to  wait  foi^  his  return,  or  calculate  how  far  off  he  was? 

OMalky^  contf&.'^Tfae  demand  is  informal  and  bad.  The  covenant 
is,  that  the  plaintiff  will  pay  the  money  **  immediately  upon  demand 
thereof  in  writing.''  The  defendants  employ  their  attorney  to  make 
a  demand  for  them,  which  would  probably  be  sufficient;  but/4he 
attorney,  being  only  a  delegate  himself,  cannot  delegate  that  authority 
to  another.  In  Clark  v.  Dignum,  S  M.  &  W.  819,t  it  was  held  that 
an  attachment  for  non-payment  of  costs  could  not  be  supported  by  a 
demand  of  them  by  a  third  person  authorized  by  the  attorney  to 
receive  them.  It  was  there  urged  that  the  real  attorney  in  the  cause 
was  the  person  to  demand  the  costs,  although  not  the  attorney  on  the 
record.  Parke,  B.>  said^  ''The  reason  why  a  demand  by  him  is  8U&> 
cient,  is,  because  payment  to  him  Would  be  payment  to  his  principal. 
A  demand  of  costs  by  the  attorney  himself  is  sufficient,  because  he 
represents  the  principal  for  all  the  purposes  of  the  suit ;  but  he  cannot 
employ  another  to  receive  them  for  nim.  The  rule,  delegatus  non 
potest  delegare,  applies."  [WlLLiAits,  J. — There  is  a  ♦case  r*4go 
in  the  Queen's  Bench  which  shows  that  if  a  mortgagee  of  goods  ^ 
seizes  them  too  soon,  the  sum  recoverable  is  not  their  actual  value^ 
bat  the  value  of  the  legal  interest  of  the  mortffagor  in  them.  [Tr&vi' 
lyan.,  Amicus  Curiae.— That  is  Brierly  tF.  Kendall,  17  Q.  B.  987  (E.  0. 
L.S.  vol.  79).  Williams,  J. — It  was  followed  by  another  case  in 
the  Exchequer  (a).]     [He  was  then  stopped.] 

Pollock,  0.  B.— We  are  all  of  opinion,  including  my  brothv 
Bramwell,  who  has  gone  to  Chambers,  that  the  judgment  of  the  Court 
below  must  be  affirmed.  Here  a  written  demand  of  money  was  made, 
but  it  did  not  say  *^  pay  the  bearer,"  and  it  would  be  very  unsafe  to 
make  the  bearer  the  person  to  be  paid,  for  the  actually  authorized 

terson  might  have  lost  the  document,  which  some  stranger  might 
ave  picked  up.  Then,  there  being  no  intimation  that  the  money 
was  to  be  paid  to  the  man  presenting  the  notice^  the  question  is,  was 
there  a  default  in  the  plaintiff  in  not  paying  it  to  him  7  There  was 
none,  and,  c^msequently,  nothing  to  justify  the  immediate  seizure  of 
the  plaintiff's  goods,  and  the*  present  action  for  seizing  them  is  there- 
fore maintainable.  It  is  not  easy  even  to  a  judicial  mind  to  separate 
its  views  entirely  from  the  consequences  of  a  judgment,  and  it  is 
impossible  to  say,  in  a  case  like  the  present^  that  where  the  damages 
are  to  be  referred  to  an  arbitrator,  if  he  were  to  award  to  the  plain- 

(a)  Ptthapi  dhisdry  ».  Ttoll,  I  fi.  4  N«  iSSif 
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tiff  the  entire  value  of  the  goods  seized,  the  defendants  would  not  be 
stripped  altogether  of  the  value  of  their  security.  But  we  are  relieved 
very  much  from  any  consideration  of  this  sort  by  the  case  of  Brierlj 
*4591  ^*  Kendall,  which  is  a  clear  authority  that  *the  arbitrator 
^  would  not  be  justified  in  awarding  to  the  plaintiff  the  entire 
value  of  the  goods,  and  could  only  award  such  a  sum  as  his  interest 
ia  them  amounted  to  at  the  time  of  the  seizure. 

Williams,  J. — I  am  of  opinion  that  here  was  a  good  demand 
between  the  parties,  because,  according  to  the  deed,  the  demand 
need  not  to  have  been  made  on  the  plaintiff  personally,  but  might  be 
made  by  being  left  for  him  at,  or  affixed  to  any  part  of  his  usual  or 
last  known  place  of  abode:  and  it  was  therefore  not  necessary  that 
the  person  making  the  demand  should  show  that  he  had  authority  to 
receive  the  money.  But  I  agree  with  the  rest  of  the  Court  that  no 
default  is  shown  here,  because  it  appears  that,  so  soon  as  the  bailiff 
delivered  the  notice  to  the  plaintifi^  he  immediatelv  seized  the  goods 
on  the  premises.  It  was  impossible  therefore  that  there  could  be  any 
default,  for  there  was  no  opportunity  for  the  plaintiff  to  comply  with 
the  demand  to  pay  the  money  before  the  seizure. 

Judgment  affirmed. 
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{fiHerai  litn. — Wharfinger, — Exeeeeiee  drnm  of  lien. — Broker. — JXurftovrt,  IMa 
and  Flert  Clauue  Act,  1847,  10  df  11  Ftd.  e.  27,  m.  2  o^  ^.—Commertial  Dock 
Companjf't  AcU. 

I.  Qviaertf  whether  the  general  Uen  of  a  wharinger  at  common  law  extendi  bajoiid 
wharfage  charges  properlj  lo  called. 

S.  <?iMirc,  whether  a  perion  entitled  to  a  general  Hen  forfUta  hif  right  hj  claiming  to  dcttia 
wnder  eolour  of  it  goodi  to  which  it  doet  not  extend  ? 

8.  The  Commercial  Dock  Company  wai  created  hj  60  O.  S,  e.  20T  (local  and  pcreoDtl, 
declared  pnhlic).  Bj  61  G.  S,  c.  66  (local  and  pcnonal,  declared  public),  the  CompaDy  are 
•mpowered  to  distrain  and  sell  ships  for  non-pajment  of  rates  and  charges  due  for  dockage  of 
fhips,  reoeiring,  warehousing,  and  storing  goods,  and  if  anj  owner,  consignor,  or  consigBSt 
•f  an  J  goods  or  merchandise  neglects  or  refuses  to  pajr  rates  or  chaiges,  the  Compaaj  sb^ 
detain  the  goods,  Ac,  until  paid,  and,  if  remored  before  pajment,  maj  distrain  anj  goodi  of 
Ifae  owner,  consignor,  or  consignee,  and  detain  and  sell  the  same;  or  maj  prosecute  actioes  for 
those  duties.  10  k  11  Viet  c.  27,  The  Harbours,  Docks  and  Piers  Clauses  Act,  1847,  leet  46, 
•ontains  similar  prorisions,  which,  bj  14  k  16  Vict  c  xliii.,  are  extended  to  The  ComBoreisl 
Dock  Compan J.  The  plaintiff  haring  purchased  lh>m  the  owners  some  timber  stored  st  tbo 
Commercial  Docks,  and  which  was  entered  in  the  books  of  the  Companj  In  the  nane  of  a 
broker,  the  Companj  refused  to  transfer  the  timber  into  the  name  of  the  plaintiff,  oa  tbo 
ground  that  the  broker  was  indebted  to  them  for  rent  and  charges  in  respect  of  other  goodi 
standing  in  his  name  in  the  books  of  the  Companj,  although  the  plaintiff  tendered  to  tbcmtbt 
ipeciie  rent  and  charges  due  In  respect  of  the  goods  pnrohased  bj  him.  Held,  bj  the  Qeosa'i 
3iench,  and  attrmed  bj  the  Exchequer  Chamber, 

(1.)  That  the  abore  statutes  conferred  on  the  Companj  no  right  to  do  so. 

(2.)  That  the  Companj  could  not  relj  on  anj  general  lien  to  that  extent  bj  the  eoBBoa 
law,  supposing  that  such  existed,  as  the  statutes  must  be  taken  to  displace  such  right 

Special  case  stated  by  consent  under  a  Judge^s  order. 
.  The  plaintiff  is  a  timoer  merchant  in  London  trading  under  the  firm 
of  Henry  Dresser  &  Co. 
The  defendant  ia  the  treasurer  of  The  Commercial  Dock  Company, 
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created  by  60  G.  8,  c.  207;  intituled  '' An  Act  for  tbe  maintaining  and 
imprdying  the  docks  and  warehouses^  called  The  Commercial  Docks/ 
ana  for  making  and  maintaining  other  docks  and  warehouses  to: 
^commnnicate  therewith,  all  in  the  parish  of  St;  Mary,  Bother-   r»4gi 
hitbc,  in  the  county  of  Surrey  "  '• 

On  the  9th  April,  1861,  tne  plaintiff  purchased  of  Messrs.  Bay  k' 
Son  -a  lot  of  fir  timber  belonging  to  Messrs.  Bay  k  Son,  part  of  a  cargo 
imported  in  the  ship  Haabet,  from  Swartwick,  and  which  was  stored- 
in  the  Commercial  Docks,  and  entered  (under  the  circumstances  here- 
inafter mentioned)  in  the. books  of  the  Dock  Company  in  the  names, 
of  Churchill,  McMillan  k  Co. 

Upon  the  purchase  the  plaintiff  receiyed  from  Messrs.  Bay  k  Son 
an  inyoice  and  a  deliyery  order,  of  which  the  following  are  copies  :^- 

*'  Badson's  Wharf,  Millwall. 
"  Messrs.  H.  Dresser  k  Co.  "  London,  9th  April,  1861.* 

"  Bought  of  Wm.  Bay  k  Son. 
"  1861.     )  To  225  lids.  19  ft.  Swede  Timber 

April  10.  f     @  41/6 £467  18  3" 

"No.  "London,  9th  April,  1861.     , 

"To  the  Superintendent  of  the  Commercial  Docks.  Transfer  or 
detiyer  to  the  order  of  Messrs.  W.  Bay  k  Son  the  under-mentioned, 
goods  ex  Haabet.    Bs.  No.  Captn.  (  )  Swartwick,  they- 

pajing  all  charges  from  28d  April,  1861. 

Fir  __ 

"  Floats  486  ps.  fir  timber   11,269  fo. 

"Lds.        225  19 

"  Churchill,  McMillan  k  Co.** 
Endorsed  "  Wm.  Bay  k  Son." 

The  price  of  the  timber  was  duly  paid  by  the  plaintiff  to  Messrs. 
Bay  k  Son. 

The  cargo  of  timber  had  been  imported  by  the  owner  thereof,  Mr. 
RoIIes  Driver,  a  timber  merchant,  carrying  *on  business  at  c^am 
Southampton,  and  was,  in  the  month  of  August,  1860,  landed  '- 
at  the  Commercial  Docks,  from  the  Haabet,  by  Messrs.  Churchill, 
McMillan  k  Co.,  timber  brokers,  carrying  on  business  in  copartner- 
ship in  Cannon  Street,  London,  who  had  been  employed  by  Bolls 
Driver,  as  his  brokers  and  agents,  to  receiye  and  dispose  of  the  cargo.' 
The  cargo  was  landed  by  Churchill,  McMillan  k  Co.  upon  the 
following  order : — 

"London,  the  23d  August,  1860.    ' 
*'To  the  Superintendent  of  the  Commercial  Docks. 

''  Sir.  Please  to  receive  from  the  ship  Haabet,  Captn.  G.  Furnborg, 
from  Swartwick,  the  under-mentioned  goods. 

(Signed)  CHURCHILL,  McMillan  k  Co. 

**I>e*cription  ofipoodf  |  QuMiUty,  uurk  k  No.  |  Weight  |  Duty  pnid  or  \m*w\M. 

"  8192  pieces  2x9  inch  Yw  deals. 

"1645  Pees.  Fir  Tbr.  760  Ids. 

"  Be  good  enough  to  give  every  assistance  in  the  discharge  of  this 
cargo. 

^N.  B. — The  above  notice  is  to  be  filled  up,  signed,  and  transmitted 

to  the  Commercial  Docks,  Rotherhithe,  before  the  goods  can  be  landed." 

The  lan^ng  account  of  that  part  of  the  cargo,  which  consists  of  the 
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fir  timber^  was  famiflhed  by  thd  Dook  Company  to  Messrs.  Churcbill, 
MoMillan  &  Oom^anj^  on  the  12ih  Septemoer,  I860.  The  following 
ia  a  copy : — 

"  Stowed  6  Dock  North  above  Post  16. 
"  No.  444.  Eotn.  782. 

''  Com  Jiercial  Docks.  12th  September,  1862. 

"Beoeired  from  the  ship  Haabet,  Captn.  Fornborg,  from  Swart- 
wick,  the  following  goods. 

''  Imported  to  order. 
^IM^  **'  Entered  by  Messrs.  Churchill,  McMillan  k  Co. 

^^^J  "  Began  to  discharge  24th  Augt  /60. 

''  Finished  discharging,  8th  Septr.  160. 
""  1546  Pees.  Fir  Timber.  818  Ids.  42  feet 

**  1  Pee.  broke,  see  float  83. 
" Ex.  J.  H.  Morris."  Signed  "J.  Ross,  Jr.,  Supt." 

The  Company  having  required  the  bill  of  lading  of  this  cargo  to 
be  producea  to  them,  it  was  exhibited  by  Churchill,  McMillan  £  Co., 
at  the  dock  office,  on  the  18th  September,  1860.  The  following  ia  i 
copy  of  the  bill  of  lading : — 

"  Shipped  in  good  oraer  and  well  conditioned,  bj  James  Dickson  k 
Co.,  in  and  upon  the^  good  ship  called  The  Haabet,  whereof  is  master 
fet*  this  present  voyage  G.  Furnborg,  and  now  riding  at  anchor  j^^  j, 
in  the  port  of  Swartwick,  and  bound  for  London,  266  dosen  ft^ym^ 
2X9  inch  deals,  6  to  24  feet,  1546  pieces  of  square  timber,  Cbnrobai, 
whereof  284  pieces  on  deck  being  marked  and  numbered  as  McHUIu 
in  the  margin,  and  are  to  be  delivered  in  the  like  good  order  J^«^ 
and  well  conditioned,  at  the  aforesaid  port  of  London"  (here  ' 
followed  the  Usual  exceptions),  ''unto  order  or  to  assigns,  paying 
freight  for  the  said  goods  per  charter-party,  with  primage  and  average 
accustomed.  In  witness  whereof  the  master  or  purser  of  the  said  ship 
hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  dat^  the 
one  of  which  bills  being  accomplished  the  others  to  stand  void. 

*'  Dated  in  Swartwick,  10th  July,  1860.    Signed  G.  Furnborg." 
Endorsed,  "  Jamss  Dicksok  k  Co. 

''Deliver  to  Churchill,  McMillan  k  Co.,  or  order. 

"BoLLCS  Driver." 
*4641  *Upon  the  exhibition  of  the  bill  of  ladirig  at  the  Dock 
J  Company's  office,  the  goods  mentioned  in  it  were  entered  in 
the  Company's  timber  ledger  "  as  imported  to  order,  and  entered  hj 
Churchill,  McMillan  k  Company."  The  term  "entered"  signifies 
entered  at  the  Custom  House. 

In  the  beginning  of  April,  1861,  a  portion  of  the  cargo  was  sold 
by  Bolles  Driver  to,  and  paid  for  by,  Ray  k  Son,  being  the  same 
portion  of  the  cargo  which  was  afterwards  bought  by  the  plaintiff 
from  them. 

Bay  k  Son  took  no  steps  to  have  the  timber  transferred  into  their 
names  in  the  books  of  the  Dock  Company,  and  at  the  date  of  the 
purchase  by  the  plaintiff  the  timber  still  remained  as  originally 
entered  in  the  dock-books,  in  the  name  of  Churchill,  McMillan  k  Co. 
But  upon  the  purchase  by  the  plaintiff,  Bay  and  Son,  on  the  9th 
April,  1861,  obtained  from  Churchill,  McMillan  k  Co.  (who  furnished 
the  same  by  directions  of  Bolles  Driver),  the  transfer-prder  of  that 
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date  for  tbe  timber  sdld  as  aforesaid  to  the  plaintiff,  to  whom  Baj  & 
Son  endorsed  the  order. 

On  the  11th' April,  1861,  the  plaintiff  rerballj  agreed  to  sell  42 
loads,  part  of  the  timber  so  bougnt  by  him,  to  Oibbings  k  Steer,  at  a 
profit  of  15^.  6d.  per  load,  or  £82.  lU.  in  the  whole,  and  thereupon 
he  gave  them  a  transfer-order  on  the  Dock  Company  for  the  delivery 
of  the  same. 

On  the  same  day  the  plaintiff  presented  at  the  Dock  Company's 
oi&ce  the  transfer-order  of  the  9th  April,  1861,  from  Churchill,  MeMil- 
lan  k  Co.,  to  Bay  k  Son,  endorsed  as  aforesaid  to  the  plaintiff,  for  the 
purpose  of  having  the  timber  therein  mentioned  transferred  to  his, 
the  plaintiff's,  own  name,  so  that  the  *order  he  had  given  to  r»4gg 
Gibbing  k  Steer  mi^ht  be  acted  on.  '- 

On  the  12th  April,  1861,  the  transfer-order  of  the  9th  April,  1861, 
was  returned  to  the  plaintiff  by  the  Dock  Company,  with  the  follow- 
ing letter : — ''  12th  April,  186l»  Gentlemen*  The  enclosed  transfer- 
order  for  486  pieces  timber,  285  loads,  19  feet,  ex  Haabet,  lodged  by 
your  firm,  cannot  be  accepted.  Your  obedient  Servant,  0.  Griffik, 
Secretary.    Messrs.  H.  Dresser  k  Co." 

The  following  letter  was  also  sent  on  behalf  of  the  Dock  Company 
to  Churchill,  McMillan  &  Co. :— "  12th  April,  1861.  Gentlemen.  By 
order  of  the  board  of  directors,  your  order  in  favour  of  Messrs.  Bay 
&  Son,  for  486  pieces  iitnbeiP,  ex  Haabet,  has  been  returned  to  Messrs. 
H.  Dresser  k  Co.,  with  notiee  that  it  oantiot  be  accepted.  Your 
obedient  servaot,  G.  GfiiFflK,  Secretary.  Messrs.  Churchill,  McMil- 
lan k  Co." 

On  the  iSth  April  1861,  the  following  letter  fi'om  the  plaintiff, 
enclosing  the  same  delivery-order  of  the  9th  April,  was  reeeiVed  bv 
the  Company  :^-'^  14,  Great  St.  Helen's,  London,  S.E.,  ISth  April, 
1861.  GrentlemeiK  We  understand  from  Messrs.  Churchill,  McMil- 
lan k  Co.  that  the  enclosed  order  is  noW  right ;  please  make  the  trads- 
fer  and  advise  us.  We  have  given  an  order  for  two  or  three  floats. 
Yours  very  obediently,  Hsnbt  Daesbkb  k  Ca  The  Commeroiiil 
Bock  Company,  Fenchurch  Street" 

And  the  same  day  the  following  letter  in  reply  Was  sent  to  the 
plaintiff: — ^  ISth  April,  186L  Gentlemen.  In  reply  to  your  favour 
of  this  date^  enclosing  ofde^  for  timber  ex  Haabet,  1  beg  to  inform 
(m  advised  yesterday)  that  it  cannot  be  accepted.  I  beg  herewith  to 
tetnm  ^you  the  ot'der.  I  am,  your  obedient  servant,  J«  Grif-  r^Aoa 
HK,  Secretary.    Messrs.  Dresser  k  Co.,  14,  Gt.  St  Helen's."        •■ 

The  transfer-order  given  by  the  plaintiff  to  Gibbings  k  Steer  was 
aUo  refused  by  the  Dock  Company,  and  the  plaintiff,  in  consequence 
of  the  refusal  of  the  Dock  Company  to  aceept  any  of  the  transfe]*<* 
orders,  was  Unable  to  complete  the  sale  to  Gibbings  k  Steer,  and  lost 
the  benefit  thereof 

On  the  12th  April,  1861,  the  plaintiff  bought,  through  Churchill, 
UcMillan  k  Co.,  and  paid  foi*  certain  other  timber,  a  portion  of  it 
being  timber  importea  in  the  ship  Elf,  and  the  residue  the  portion 
of  The  Haabet's  cargo,  which  then  remained  unsold,  and  received 
from  Churchill,  McMillan  k  Co.  the  following,  invoice  and  transfer* 
orders : — 
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**  MMsn.  H.  Dresser  df  Co.  <'  London,  12th  April,  186L 

•*  Bought  of  Gharohill,  McMillan  k  Co. 

"  At  Public  Sale. 
"  Lots  22/23  ez  Elf,  Wjburg. 
«<1200    117    22  ft.  yeUow  boards 


500 

21 

500 

20 

170 

19 

800 

18 

60 

17 

650 

16 

153 

15 

360 

14 

140 

13 

300 

12 

180 

10 

79 

9 

5092  ps.  C.  26:  3:  14  8/11  @  £10  ...  p  Std.       .        .        .        X268  14    6 

Lots  47  ft  48  ez.  Haabet,  Swartwick. 
216  ps.  Fir  Timber  meae^  5387  ft.@42/pLd.  .        .       .  22651 

X494  19    7 
11269  Lot  money.       •       •  4   0 

5387  

£495    3    r* 


16656 


*4671       *"  ^^'  "  London,  12th  April,  1861. 

-■       ''  To  the  Superintendent  of  the  Commercial  Docks. 

"  Transfer  or  deliver  to  the  order  of  Messrs.  Henry  Dresser  &  Co. 
the  undermentioned  goods,  ex  Elf,  from  Wyburg,  they  paying  all 
charges  from  10th  May,  1861. 

"  Lots  22/28.        6092  ps.  yellow  boards. 

^'  Ghubohill,  McMillan  k  Co.'' 

"No.  "  London,  12th  April,  1861. 

**  To  the  Superintendent  of  the  Commercial  Docks. 

**  Transfer  or  deliver  to  the  order  of  Messrs.  Henry  Dresser  &  Co. 
the  undermentioned  goods,  ex  Haabet,  Captn.  ,  from  Swart* 

wick,  they  paying  all  charges  from  10th  May,  1861. 

"  Lots  47,  48.    Floats  216  ps.    Fir  Timber  5887  fs. 

"  Churchill,  McMillak  k  Ca" 

In  conducting  this  sale,  Churchill,  McMillan  k  Co.  were  employed 

by  and  acted  as  the  brokers  and  agents  of Alforth,  who  bad 

bought  the  residue  of  The  Haabevs  cargo  from  RoUes  Driver,  and 
the  timber  ex  Elf  from  one  E.  H.  Shourd. 

The  timber  ex  Elf  had  been  imported  by  Rowell  k  Racine,  the 
owners  thereof,  who  had  exhibited  tne  bill  of  lading,  and  landed  the 
timber  mentioned  therein,  at  the  Commercial  Dock  on  the  7th  Decem- 
ber, 1860.  The  timber  was  thereupon  entered  in  the  books  of  the. 
Dock  Company  as  belonging  to  Rowell  k  Racine,  and  afterwards  the 
Dock  Company,  by  their  order,  on  the  18th  February,  1861,  trans- 
ferred the  timber  in  their  books  to  Hall  k  Co. ;  and,  by  order  of  Hall 
k  Co.,  on  the  18th  February  transferred  the  timber  in  their  books  to 
♦4681  ^'  ^*  *Shourd ;  and,  by  order  of  E.  H.  Shourd,  the  Dock 
^  Company,  on  the  2d  April,  1861,  transferred  the  timber  in 
their  books  to  Churchill,  McMillan  k  Co. 

The  several  entries  or  transfers  with  respect  to  all  the  timber  par- 
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cliased  hj  tbe  plaintiff,  whether  forming  part  of  the  cargo  of  The 
Haabet  or  of  that  of  The  Elf,  were  made  in  the  books  in  the  forms 
(A.),  (6.),  and  (C.)  As  to  the  timber  ex  Haabet,  neither  the  name 
of  E.  H.  Shourd  nor  that  of  Alforth  appears  in  the  books  of  the 
Bock  Company. 
The  timber  ex  Elf)  after  it  had  been  transferred  into  the  name  of 

E.  H,  Shourd,  was  purchased  from  him  by Alforth  on  the 

26th  March,  1861.  Alforth  thereupon  obtained  from  E.  H.  Shourd 
a  transfer-order  for  the  timber  dated  the  26th  March,  1861,  in  favour 
of  Churchill,  McMillan  k  Co.,  and  delivered  the  same  to  them,  with 
orders  to  dispose  of  the  timber  on  his  account.  Churchill,  McMillan 
h  Co.,  on  the  2d  April,  1861,  presented  the  transfer-order  of  £.  H. 
Shourd  at  the  Dock  Company's  office,  and  the  timber  therein  men- 
tioned was  thereupon  transferred  into  and  was  standing  as  aforesaid 
in  the  names  of  Churchill  and  McMillan  at  the  time  of  the  sale 
thereof  to  the  plaintiff. 

On  the  22d  April,  1861,  the  transfer-order  from  Churchill,  McMil- 
lan k  Co.  of  the  12th  April,  1861,  relating  to  the  timber  ex  Elf,  was 
presented  by  the  plaintiff  to  the  Dock  Company,  endorsed  with  a 
request  to  transfer  into  his  name  the  goods  therein  mentioned.  It 
was  returned  to  him  by  the  Company  the  same  day  with  the  follow- 
ing letter : — "  606.  22d  April,  1861.  Gentlemen.  I  beg  to  return 
jou  herein  order  of  Churchill,  McMillan  k  Co.,  for  6092  ps.  boards, 
ex  Elf,  dated  12th  *April,  1861,  which  cannot  be  accepted.  r»i  aa 
I  am,  Gentlemen,  Your  obedient  servant,  J.  G  biffin,  Secre-  '- 
tary.    Messrs.  H.  Dresser  k  Co." 

On  the  24th  April,  1861,  the  said  transfer-order  from  Messrs.  Church* 
ill,  McMillan  k  Co.,  of  the  12th  April,  1861,  relating  to  the  residue 
of  the  timber  ex  Haabet,  was  presented  by  the  plaintiff  to  the  Dock 
Company,  endorsed  with  a  request  to  transfer  into  his  name  the  goods 
therein  mentioned.  It  was  returned  to  him  by  the  Company  on  the 
25tb  April,  1861,  with  the  following  letter : — ^*  Commercial  Dock 
Office,  106,  Fenchurch  Street,  2&th  April,  1861.  Gentlemen.  I  beg 
to  return  you  herewith  Messrs.  Churchill,  McMillan  &  Co.'s  order  in 
jour  favour  for  216  ps.  timber,  ex  Haabet,  which  cannot  be  accepted. 
Tour  obedient  servant,  J.  Griffin,  Secretary. .  Messrs.  H.  Dresser 
k  Co." 

All  the  transfer  or  delivery  orders  above  mentioned  were  in .  the 
usual  form. 

During  the  period  over  which  the  various  transactions  referred  to 
extended,  Churchill,  McMillan  k  Co.  were,  to  the  knowledge  of  the 
Dock  Company,  timber  brokers  of  the  city  of  London.  It  is  contrary 
to  regulations  of  the  city  of  London  for  a  broker  to  hold  or  deal  in 
timber  on  his  own  account,  and  such  regulations  werd  known  to  the 
Dock  Company. 

It  is  also  unusual  for  a  timber  broker,  when  employed  by  parties 
living  in  London,  to  cause  to  be  entered  in  his  own  name  in  the  books 
of  the  Dock  Companies  timber  which  he  is  employed  to  sell  on  behalf 
of  his  principals,  unless  he  has  made  advances  thereon;  but  undpr 
nch  circumstances  it  is  usual  for  a  broker  to  enter  it  in  his  own 
Qtme  where  such  advances  have  been  made,  *and  it  is  usual  r^^^A 
aUo4dr  A  broker  to  have  the  tiiftbei  eulesed  in  hia  own  naaoe  h.  ^ 
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when  employod  by  a  principal  residing  out  of  London,  whether  saok 
adyances  have  been  made  or  not  When  cargoes  of  timber  were  p«it 
into  the  hands  of  Chnrehill,  McMillan  &  Co.  to  sell,  the  cargoes  were 
always  either  landed  in  or  transferred  into  their  names  in  tbe  books 
of  the  Dock  Company,  and  the  dock  charges  debited  to  them.  Some 
of  the  owners  of  such  goods  lived  in  London. 

Except  in  so  far  as  may  be  inferred  from  the  foregoing  statemenU 
the  Dock  Company,  prior  to  the  2d  April,  1861,  had  no  notice  that 
the  timber  claimed  in  this  action  was  not,  at  the  several  times  when 
the  same  was  entered  as  aforesaid  in  their  books  in  the  names  of 
Gharchill,  McMillan  k  Co.,  the  property  of  Churchill,  McMillan  &  Ca 

On  the  2d  April,  1861,  the  Dock  Company  had  notice  from 
Churchill,  McMillan  k  Ca  that  tbe  timber  had  never  belonged  to 
them,  but  the  Dock  Company  were  likewise  told  by  Churchill,  Mc- 
Millan k  Co.  that  advances  had  been  made  by  them  upon  the  timber 
to  nearly  the  full  value  thereof,  though  in  point  of  fact  no  such  ad* 
vances  bad  been  made,  and  at  the  various  times  of  the  sales  to  the 
plaintifl^  and  when  the  various  transfer-orders  were  received  by  hioi, 
Churchill,  McMillan  k  Co.  had  no  interest  whatsoever  in  tbe  timb^. 

The  Dock  Company  refused  to  deliver  to  the  plaintiff  the  goods 
mentioned  in  the  transfer-orders  presented  by  him  on  the  ground  that^ 
at  the  time  of  the  presentation  of  those  orders,  Churchill,  McMillaa 
k  Go.  were  indebted  to  them  in  a  larro  sum  for  rent  and  charges 
*47I1  ^P^^  other  goods,  some  entered  by  them  and  others  *traiuh 
^  ferred  into  imir  names  in  the  books  of  the  Dock  Company. 

The  total  amount  due  to  the  Dock  Company  in  respect  of  sueh 
rent  and  charges  has  been  ascertained  and  settled  at  808/,  11a.  6d!. 

It  is  admitted  by  tht  Dock  Company  that  tbe  plaintiff  has  tendered 
to  them  the  amount  of  the  specific  rent  and  charges  due  in  respect  of 
the  goods  claimed  by  the  plaintiff,  and  that  the  plaintiff  demanded 
the  delivery  of  such  goods  oefore  action. 

The  Dock  Company  found  their  claim  to  detain  the  goods  until  the 
whole  of  their  debt  for  rent  and  charges  is  paid  upon  their  common- 
law,  right,  as  wharfingers,  to  a  general  Hen  upon  all  goods  deposited 
with  them,  and  also  upon  stats.  61  Q.  8,  c.  66, 10  &  U  Vict  c  27,  and 
14  k  16  Vict  0.  xliii.  Tbe  following  sections  of  the  above  Acts  are 
more  immediately  applicable  to  the  Dock  Company*s  claim,  namely,, 
sect.  26  of  61  O.  8,  c.  66;  sects.  8  and  45  of  10  &  U  Vict  c.  27,  and 
sect  2  of  14  &  16  Vict  c.  xliii. 

The  timber  has  since  been  sold  by  the  Dock  Company  with  the 
eonseot  of  the  plaintiff,  and  without  prejudice  to  the  lien  of  the  Dock 
Company  or  other  rights  of  them  or  any  other  parties,  and  realized  a 
net  sum  of  7692.  8a.  lid,  of  which  the  sum  of  5272.  11a.  lOd.  was  tbe 
net  proceeds  of  the  timber  of  the  Haabet,  and  the  sum  of  2412. 17i. 
Id.  the  net  proceeds  of  tbe  timber  of  The  Elf. 

But  of  this  sum  of  769{.  8a.  lid,  the  Company  retained  212Z.  7a.  U 
as  the  amount  of  rates  and  charges  due  to  them  from  Churchill,  Mo- 
Millan  k  Co.  upon  the  soecific  goods  claimed  by  the  plaintifl^  and 
*i.7Ql  vb^^^  ^®  ^tenderea  as  before  mentioned.  Of  this  sum  2121 
^*-i  Ta.  9d,  UL  8a.  7d  consisted  of  charges  on  The  Elf  timber,  aqd 
X97L  9a.  2d  of  the  charges  on  The  Haabet  timber. 

The  Onmpany  also  sold  otliei  Umbw  stwding  U  tli^  MBI9  df 
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Charchill,  McMillan  k  Co.,  an<}  not  claimed  bj  tbe  plaintiff  or  anj* 
other  person,  except  the  assignee  of  Churchill,  McMillan  k  Co.  (who 
have  become  bankrupt),  the  proceeds  of  which  have  been  taken  in 
redaction  of  the  aforesaid  suQi  of  808Z.  lis.  6d,,  so  due  to  them  as 
aforesaid,  leaving  a  balance  of  8912.  lis.  Id,  due  to  the  Dock  Com- 
pany for  rates  and  charges  ip  respect  of  timber  entered  in  tbe  Dock 
Company's  books  by  and  iu  the  names  of  Churchill,  McMillan  k  Co., 
aad  timber  transferred  into  their  names  as  before  mentioned,  and  for 
which  last-mentioned  amount  the  Dock  Company  claim  a  lien  upon  ^ 
the  timber  belonging  to  the  plaintiff. 

The  sum  of  8912.  12«.  7c2.,  so  claimed  by  the  Dock  Company,  has 
been  placed  in  a  deposit  account  at  the  City  Bank,  in  th^  joint  names 
of  Robert  Shafto  Hawks  and  William  Hackwood,  who  are  to  hand 
the  amount  and  interest  thereon,  or  any  part  thereof,  to  the  plaintiff 
or  defendant  as  the  Court  may  direct.  The  balance  of  the  proceeds 
of  the  sale,  except  a  sum  of  5^2.  Os.  7cL,  deposited  with  the  Dock 
Company,  and  not  relating  to  this  case,  has  been  paid  to  the  plaintiff. 

The  question  for  the  opinion  of  tbe  Court  is,  whether  the  plaintiff 
13  entitled  to  maintain  Uiia  actipn  i  and,  if  so,  for  yrha|  amount  of 
damages. 
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*47j)1       *^^^  following  are  the  statutes  on  which  this  case  depended. 
J       50  G.  8,  0.  207  (local  and  personal  Act,  declared  public), 
certain  persons  were  united  into  a  Company,  called  The  Commercial 
Dock  Company. 

51  G.  8,  c.  66  (local  and  personal  Act,  declared  publie),  to  amend 
and  render  more  effectual,  and  extend  the  powers  of  the  former. 

Sect.  23.  "And  be  it  further  enacted,  that  so  much  of  the  said 
recited  Act  as  restrains  the  said  Company  from  demanding,  taking, 
and  receiving  any  greater  sums  of  money,  for  the  dockage  of  ships 
and  vessels,  and  for  the  receiving,  warehousing,  and  storing  of  timber, 
wood,  and  merchandise,  than  are  mentioned  and  specified  in  the 
£ehedttU  marked  (B,)  to  the  said  Act  annexed,  shall  be  and  the  same 
is  hereby  repealed," 

Sect.  24.  "  Provided  always,  and  be  it  further  enacted,  that  it  shall 
be  lawful  for  the  said  Company,  from  and  after  the  passito  of  this  Act, 
to  demand,  take,  and  receive  for  the  dockage  of  ships  and  vessels,  and 
for  the  reoeiving,  warehousing,  and  storing  of  timber,  wood,  and  other 
merchandi«e,  any  sum  or  sums  of  money,  not  jexceeding  Ihe  sums  of 
money  mentioned  and  specified  in  the  Schedule  marked  (B.)  to  this 
Act  annexed." 

Sect.  25.  **  And  whereas  no  provision  is  made  in  the  said  Act  for 
the  reoovery  of  the  dockage  and  other  rates  and  charges  upon  ships 
or  vessels  resorting  to,  or  on  timber  and  other  goods,  wares,  and  mer- 
chandise, deposited  in  the  said  docks  and  premises  of  the  said  Com- 
pany; be  it  therefore  further  enacted,  that  in  case  any  owner,  or 
master  or  other  person  having  the  command  or  rule  of  any  ship  or 
vessel,  charged  or  chargeable  with  the  dockage  and  other  rates  and 
^4761  ^^^^S®^  allowed  to  be  demanded  *and  taken  by  the  said  Act 
^  or  this  Act,  shall  refuse  to  pay  the  same,  tben,  and  in  sack 
case,  it  shall  and  may  be  lawful  for  the  directors  of  the  said  Company, 
or  such  person  or  persons  as  they  shall  appoint  to  be  their  collector  or 
collectors  as  aforesaid,  or  any  or  either  of  thenii,  from  time  to  time  to  go 
on  board  such  ship  or  vessel,  to  demand,  collect,  and  receive  the  same, 
and  on  non-payment  thereof,  to  take  and  distrain  every  such  ship  or 
vessel,  and  all  her  tackle,  apparel,  and  furniture,  or  any  part  thereof, 
either  on  board  or  on  shore,  and  the  same  to  detain  until  he  or  the/ 
be  satisfied  and  paid  the  said  rates  and  charges ;  and  in  case  of  any 
neglect  or  delay  in  payment  thereof,  that  then  it  shall  and  may  be 
lawful  for  the  said  directors  and  their  successors,  and  such  person  or 
persons  as  they  shall  appoint  as  aforesaid,  their  collector  or  collectors, 
receiver  or  receivers,  to  cause  the  Same  to  be  appraised  by  two  or 
more  sworn  appraisers  or  other  sufficient  persons^  and  afterwards  to 
sell  the  said  distress  and  distresses,  and  therewith  to  satisfy  himself  or 
themselves,  as  well  for  and  concerning  the  said  rates  ana  charges  so 
neglected  or  delayed  to  be  paid,  and  for  which  such  distress  and  dis- 
tresses shall  be  taken  as  aforesaid,  as  also  for  his  or  their  reasonable 
charges  in  taking,  keeping,  appraising,  and  selling  such  distress,  ren- 
dering to  the  master  or  other  person  having  the  rulo  or  command  of 
the  said  ship  or  vessel,  in,  to,  or  from  which  such  distress  shall  be  so 
taken  or  belong,  the  overplus  (if  any  there  shall  be)  on  demand ;  and 
that  if  any  owner,  consignor,  or  consignee  respectively,  of  any  timber, 
goods,  wares,  or  merchandise,  chargeable  with  any  of  the  rates  or 
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charges  mentioned  in  the  Scbednle  to  tbe  said  Act  or  to  this  Act 
annexed,  or  allowed  to  be  taken  under  the  provisions  of  this  Act,  shall 
neglect  or  refuse  to  pay  the  said  rttes  *and  charges  before  such  t^tAj^t 
goods,  wares,  or  merchandise  shall  be  shipped  or  removed  from  •• 
tbe  place  where  the  same  shall  be  landecl  (as  the  case  may  be),  then  it 
shall  and  may  be  lawful  for  the  said  directors,  or  theii^  collector  of 
collectors,  to  detain  the  said  timber,  goods,  wares,  or  merchandise  tilt 
tbe  said  rates  and  charges,  together  with  the  reasonable  charges  of 
keeping  the  said  timber,  goods,  wares,  and  merchandise,  shall  be  paid 
and  satisfied :  and  in  case  such  goods,  wares,  or  merchandise  shall 
happen  to  be  removed  befote  the  rates  and  charges  payable  for  tbe 
same  shall  be  fully  paid,  then  it  shall  be  lawful  for  the  said  directors^ 
or  their  said  collector  of  collectors,  to  take  and  distrain  any  goods  or 
ehattels  of  the  o^ner,  consignor,  or  consignee  respectively,  and  to 
detain  and  sell  tbe  same  in  manner  before  mentioned;  or  the  said 
Company  shall  and  may  prosecute  any  action  or  actions  at  law  for 
recovery  of  the  said  duties." 

10  &  11  Tict.  c.  27,  *'The  Itarboufs,  Docks,  and  Piers  Clauses  Aot^ 
1847." 

Sect.  2.  The  "  undertakers"  are  defined  to  be  "  th«  persons  by  th« 
special  Act  authorized  to  construct  the  harbour,  dock,  of  pier,  of 
otherwise  carry  into  effect  the  purposes  of  the  special  Act  with  refer- 
ence thereto." 

Sect.  8.  "  The  word  '  owner,'  when  used  in  relation  to  goods,  shall 
be  understood  to  include  any  consignor,  consignee,  shipper,  or  ageht 
for  sale  or  custody  of  such  goods,  as  well  as  the  owner  thereof." 

Sect.  43.  If  the  master  of  any  vessel  or  the  owner  of  any  goods 
evade  the  payment  of  the  rates  payable  to  the  undertakers  he  shall  be 
liable  to  a  penalty,  to  be  recovered  either  as  such  or  by  aotioti. 

Sect.  44.  If  tbe  master  of  any  vessel  in  respect  of  ♦which  r#47Q 
any  rate  is  payable  to  the  undertakers,  refuse  or  neglect  to  pay  »- 
the  same,  or  any  part  thereof,  the  collector  of  rates  may  recover  it  by 
distraint  of  the  ship,  tackle,  and  furniture,  &c. 

Sect.  46.  "If  default  be  made  in  the  payment  of  the  rates  payabto 
in  respect  of  any  such  goods,  the  collector  of  rates  may  distrain  Of 
arrest,  of  his  own  authority,  such  goods,  and  for  that  purpose  mfty 
enter  any  vessel  within  the  limits  of  the  harbour,  docK,  or  pier  hi 
irhich  the  goods  may  be,  with  such  assistance  as  he  shall  deem  neces^ 
lary,  or  if  the  said  goods  have  been  removed  without  payment  of  such 
rates  he  may  distrain  or  arrest  afiy  other  goods  within  the  limits  of 
the  harbour,  dock,  or  pier,  or  the  premises  of  the  undertakers,  belongi^ 
ing  to  the  person  liable  to  pay  such  rates,  and  may  sell  the  goods  s6 
distrained  or  arrested,  and  out  of  the  proceeds  of  such  sale  pay  th^ 
rates  due  to  the  undertakers,  rendering  the  overplus,  if  any,  to  the 
owner  of  such  goods,  on  demand ;  or  the  undertakers  may  recover 
such  rates  by  action  in  any  Court  having  competent  jurisdiction t 
Provided  always,  that  the  collector  of  rates  shall,  before  making  an/ 
such  distress  or  arrestment  as  aforesaid,  pay  all  duties  which  may  be 
pajable  to  Her  Majesty  in  respect  of  the  goods  so  distrained  9t 
arrested,  and  be  may  retain  the  amount  of  duties  so  paid  out  of  tb% 
proceeds  arising  from  the  sale  of  sueh  goods." 

14  k  16  Yiet  c.  xliii.  b.  2.    "Tbe  followtng  elausoi  ^  'The  Hlur- 
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boars,  Docks,  and  Piers  Clauses  Act,  1847/  that  is  to  say,  the  claosea 
ivith  respect  to  the  construction  of  docks,  and  with  respect  to  the  cou- 
struction  of  works  for  the  accommodation  of  the  officers  of  customs, 
*4791  ^°^  ^^^^  respect  to  the  construction  of  *warehouses,  wbarik, 
-'  and  other  conveniences,  and  with  respect  to  the  rates  to  be 
taken,  except  the  25th  and  26th  sections,  postponing  payment  of  rates 
till  the  completion  of  the  works,  and  except  the  28th  section  as  to 
exemption  from  rates,  the  clauses  with  respect  to  the  collection  and 
recovery  of  rates,  except  the  47th  section,  requiring  a  list  of  rates  to 
be  set  up,  the  clauses  with  respect  to  the  appointment  of  dock-masters 
and  their  duties,  and  with  resoect  to  the  discharging  of  vessels,  and 
the  removal  of  the  goods,  ana  with  respect  to  the  protection  of  the 
dock  and  the  vessels  therein  from  fire  or  other  injury,  and  with 
respect  to  the  police  of  the  dock,  and  with  respect  to  the  appointment 
of  meters  and  weighers,  and  with  respect  to  the  making  of  by-laws, 
and  with  respect  to  the  tender  of  amends,  and  with  respect  to  the 
recovery  of  damages  and  of  penalties,  and  with  respect  to  access  to 
the  special  Act,  and  with  respect  to  the  saving  of  rights,  shall  be 
incorporated  with  this  Act,  and  shall  extend  and  apply  to  the  works 
by  this  and  the  said  recited  Commercial  Dock  Acts  authorized  to  be 
made  or  maintained." 

.  Lush  [Joseph  Brown  with  him),  for  the  plaintiff. — The  question  is, 
whether  the  purchaser  of  timber  from  the  owner,  which  is  in  the  Com- 
mercial  Docks,  and  stands  in  the  books  of  The  Commercial  Dock 
Company  in  the  name  of  a  broker,  is  entitled  to  have  the  timber  on 

J>aying  the  specific  charges  upon  it,  or  whether  the  Company  have  a 
ien  upon  it  for  all  charges  due  to  them  from  the  broker. 

First.  Even  if  the  broker  were  owner  of  the  timber,  the  Company 
"^4801  ^^  ^^^  entitled  to  claim,  as  they  do  here,  a  general  lien  for  the 
-'  three  things,  wharfage,  rent»  and  *other  charges.  At  common 
law,  in  the  absence  of  express  contract  or  special  custom,  a  wharfinger 
bas  a  general  lien  for  wharfage  only :  Holaerness  v.  Collinson,  7  B.  & 
C.  212  (E.  C.  L.  R.  vol.  14).  But  even  if  the  lien  extended  farther, 
this  Company  cannot  avail  themselves  of  that;  because  here  is  a 
general  statute,  and  also  a  special  one,  which  gives  them,  in  cases  of 
ibis  nature,  both  rights  and  remedies  inconsistent  with  those  to  which 
tbey  were  entitled  by  the  common  law ;  unless  those  rights  and  reme- 
dies are  reserved  by  those  statutes,  which  is  not  the  case.  The  special 
Act,  61  G.  S,  c.  66,  s.  25,  allows  them  to  make  these  three  sets  of 
charges,  and  gives  them  power  to  distrain,  and  seize  any  goods  for 
those  charges.  But  this  must  be  understood  as  against  the  owner  of 
the  goods;  for  it  would  be  unjust  to  give  them  a  lien  on  them  as 
Against  all  persons. 

The  general  Act,  ''  The  Harbours,  Docks,  and  Piers  Clauses  Act/* 
10  &  11  Vict  c.  27,  ss.  8  and  25,  incorporated  with  the  Acts  of  this 
Company  by  stat.  14  &  15  Vict.  c.  xliii.,  contains  provisions  much  to 
ibe  same  effect.  But  all  this  must  be  understood  as  against  the  owners 
^t  goods,  for  it  would  be  most  unjust  to  give  the  Company  this  gene- 
•rallien  against  everybody.  The  Legislature  did  not  intend  to  enable 
Dock  Companies  to  give  unlimited  credit  to  brokers  dealing  with  them, 
io  as  to  enable  them  to  appear  to  the  world  as  capable  of  selling  goods. 
The  words  of  a  statute  must  be  very  strong  to  enable  a.  creditor  to 
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take  as  security  for  his  debt  the  goods  of  any  other  person  than  his 
debtor. 

The  Company,  by  claiming  too  much,  have  lost  the  claim  they  had. 
If  a  person  has  a  general  lien  for  A,,  *and  charges  for  A.,  B.,    r*4Q-i . 
and  C,  he  is  precluded  from  setting  up  his  lien  as  to  A.:    ^ 
Knight  V.  Harrison,  4  M.  &  W.  272,t  cited  in  Scarfe  v.  Morgan,  4  M., 
i  W,  270  :t  Jones  v.  Tarleton.  9  M.  &  W.  67o.t    In  Kerford  v.  Mon-. 
del,  23  L.  J.  Exch.  803,  it  was  held  that  where  a  party  claims  to  detain 
goods  upon  two  causes  of  lien,  in  such  a  way  as  to  dispense  with  ten- 
der of  either,  he  is  guilty  of  a  conversion  unless  he  can  sustain  both. 
Here  the  Company  claimed  a  general  lien  on  all  the  goods  of  tho* 
broker  in  their  possession,  in  such  a  way  as  to  render  it  impossible  for 
the  plaintiff  to  sever  them  so  as  to  tender  the  amount  of  the  lien  he 
admitted.     [CocKBURX,  C.  J. — But  you  made  no  tender  to  the  defend- 
ants for  their  charges  as  wharfingers :  you  only  tendered  the  amount 
due  in  respect  of  the  specific  goods  you  have  purchased.]     That  was 
impossible,  for  the  defendants  did  not  state  what  their  charges  were 
for. 

Secondly.  At  all  events,  the  right  claimed  by  the  Company  can- 
not exist  if  they  knew  all  along,  what  the  facts  in  the  case  show,  that 
the  broker  was  not  the  owner  of  the  goods. 

Montague  Smith  {Baymtmd  with  him),  for  the  defendant.-— First.  It 
was  expressly  laid  down  by  Lord  Kenyon(a)  that  a  wharfinger  has  a 
general  lien  by  the  common  law.  That  lien  may  extend  to  the  general 
charges  due  from  the  individual  dealing  with  him.  [CocKBURN,  C. 
J. — The  difficulty  here  seems  to  be  that  these  parties  have  dealt,  not 
according  to  the  common  law,  but  under  a  statute  which  gives  ri^AQo 
the  Company  liot  a  ctiviulative  *but  a  different  remedy.  [Joseph  '-  "^ 
£nni;n.— In  Leuckhart  r.  Cooper.  3  Bing.  N.  C.  99  (E.  C.  L.  R.  vol.  82), 
a  custom  for  public  warehousekeepers  in  London,  to  have  a  general 
lien  on  all  goods  housed  or  remaining  in  their  warehouses,  for  and  in 
the  name  of  the  persons  retaining  or  employing  the  warehouses,  for 
all  moneys  or  balance  due  from  those  persons,  for  expenses  or  advances 
of  the  warehousemen  about  goods  consigned  from  abroad  was  held 
bad.]  These  statutes  give  Dock  Companies  a  more  extended  lien  than 
they  possessed  at  common  law ;  but  the  narrow  construction  contended 
for  by  the  other  side  would  defeat  the  purpose  and  intent  of  the  Acts, 
and  destroy  the  convenience  of  business.  The  interpretation  clause^ 
sect.  3  of  10  &;  11  Vict.  o.  27,  enables  the  Company  to  treat  as  owners 
of  the  goods  deposited  with  them  "any  consignor,  consignee,  shipper, 
or  agent  for  sale  or  custody  of  such  goods,  as  well  as  the  owner 
thereof."  This  is  no  hardship  on  the  public;  but  a  contrary  con- 
struction would  impose  a  hardship  on  the  Company,  for  a  broker 
could  enter  timber  in  their  books  in  his  own  name,  and  the  Company 
would  not  know  who  was  the  true  owner,  and  so  their  lien  would  be 
inoperative.  [Cockbubn,  C.  J. — The  answer  to  that  is,  that  it  appears 
by  the  case  that  in  the  city  of  London  timber-brokers  are  prohibited 
from  dealing  in  timber.]  Those  rules  are  not  acted  on.  [Cockbubn, 
C.  J. — If  you  are  right,  every  merchant  buying  timber  at  a  dock  must 
Bead  to  see  if  there  is  a  general  lien  against  the  broker.  Wightman, 
J.^The  statutes  say  the  Company  may  also  proceed  by  action.    But 

(a)  Bm  Najlor  «.  M tagtoti  1  Bip.  109. 
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agaiBSt  whom  ?  Is  it  against  the  person  not  known  to  be  the  priDoi* 
*4831  P^'*  ^^  against  the  broker  who  has  entered  in  his  name  tb« 
-I  goods  *of  several  persons?]  The  language  of  the  statates 
imperatively  gives  this  lien  to  the  Company. 

Secondly.  Here  the  Company  did  not  know  that  Churchill,  McMillan 
&  Co.  were  only  dealing  with  them  as  brokers  and  not  as  owners  of 
these  goods.    [Cockbubk,  J.^^That  is  a  question  of  fact.] 

Joseph  Brotvn  (in  the  absence  of  JjM9k\  io  reply,  was  stopped  by  the 
Court. 

CocKBURN,  C.  J. — ^I  am  clearly  of  opinion  that  oar  judgment  must 
be  for  the  piaintifi;  for  89  H.  12«.  7d. 

Assuming  that  some  of  the  charges  here  are  wharfage  charges, 
which  does  not  very  clearly  appear  from  the  case,  the  Company  can 
have  no  general  lien  on  these  goods,  because  the  parties  have  dealt 
on  the  terms  of  statutes  which  entitle  the  Company  to  dues  in  respect 
of  wharfage,  and  rents  for  warehouse  room,  and  certain  other  charges 
for  other  matters;  and  give  a  special  remedy  for  the  wharfage  does 
as  well  as  for  the  other  charges  under  them.  The  first,  51  G.  S,  c.  66, 
8.  25,  which  is  a  local  and  personal  Act,  says  that  the  Company  shall 
have  a  right  to  detain  goods  on  whieh  there  are  specific  charges  until 
payment  of  those  charges.  The  general  Act,  10  &  11  Vict  a  27,  s.  45, 
which  is  incorporated  in  the  subsequent  local  Act  of  the  Company,  14 
&  15  Yict.  c.  xlii.,  goes  still  farther,  and  authorizes  them  not  merely 
to  distrain  and  arrest  such  goods  until  the  charges  are  paid,  but 
authorizes  them  actually  to  seize  and  sell  the  goods  in  order  to  satisfy 
them.  And  in  both  Acts  there  is  this  provision,  that  if  the  goods  are 
*4841  ^"^^^^  before  the  charges  are  paid,  the  Company  may  seize 
•■  *and  sell  any  goods  of  the  same  owner  liable  to  those  charges. 
These  specific  enactments,  with  these  particular  remedies  to  enforce 
the  rights  of  the  Company,  do  away  with  all  implied  rights  of  lien 
which,  as  wharfingers,  the  Company  might  otherwise  have  had.  Tbea 
comes  the  question,  could  the  Company  distrain  these  goods  and  sell 
them  under  the  special  powers  of  these  statutes  ?  I  think  not»  tor  the 
obvious  intention  of  the  legislature  in  both  Acts  was  that,  where 
goods  are  removed  and  where  it  is  sought  to  make  other  goods  liable 
in  respect  of  the  charges  on  them,  those  must  be  goods  belonging  to 
the  same  owner  to  whom  the  first  goods  belonged.  Anything  else 
would  be  the  most  grievous  injustice.  It  does  not  follow  that  beoiase, 
for  the  convenience  of  business,  brokers  enter  goods  in  their  own 
names  instead  of  those  of  their  principals  in  the  books  of  the  Company, 
the  Company,  who  are  perfectly  familiar  with  this  course  of  business^ 
should  run  up  large  accounts  with  the  brokers,  give  them  extensive 
credit,  and  then  come  down  on  the  owner  of  one  of  the  series  of  goods 
deposited  and  make  his  goods  responsible  for  all.  Nothing  could  he 
more  iniquitous  than  that,  and  unless  the  words  are  quite  clear  we 
ought  not  to  put  such  a  construction  on  the  statuta  Properly  looked 
at,  the  statutes  are  capable  of  a  construction  consistent  with  justice;— 
that  is  to  say,  other  goods  than  those  on  which  the  charges  are  due 
may  be  seized  and  sold  provided  they  are  the  goods  of  the  same  person 
who  is  liable  to  those  charges. 

There  is  another  serious  objection  to  the  case  of  the  defendant  (if  it 
were  necessary  to  go  into  it),  namely,  that  these  provisions  never  could 
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ht  held  to  apply  to  a  ^partj  who  knows  the  other  with  whom  p«4og 
he  is  dealing  to  be  but  an  agent,  though  ostensibly  he  holds  ^  ^^ 
himself  out  as  owner.  Looking  at  the  course  of  dealings  and  regular 
tions  of  the  city  of  London  and  the  facts  here,  I  should  draw  U)a 
inference  that  the  Company  knew  that  Churchill  M^MiUan  k  Go* 
were  only  acting  as  brokers. 
WiGHTMAK,  J.,  and  MsLLOR,  J.,  concurred. 

Judgment  for  the  plaintiff  for  8911 ISU.  7dL 


*IN  THE  EXCHEQUER  CHAMBER.         [♦IS* 

DRESSES  V.  BOSANQUET,  Treasurer  of  the  Commeroial  Dock 

Company.    June  19. 

Erbob  having  been  brought  on  this  judgment,  the  ease  was  heard 
before  Erie,  C.  J.,  Pollock,  C  B.,  Williams  and  Willea,  Js.,  and 
Bramwell  and  Channell,  Bs. 

MorUague  Smith  {Raymond  with  him),  for  the  defendant.*^[EBiil| 
C.  J. — The  statement  of  this  ease  is  very  complicated,  but  the  point 
in  it  is  a  short  one.]  The  question  is,  whether  the  Company  hav% 
either  at  common  law  or  by  force  of  the  statutes  61  G.  S,  c.  66  (loe^ 
and  personal,  declared  public),  10  &  11  Vict.  c.  27,  a  lien  upon  tha 
timber  in  their  possession ;  and,  if  so,  whether  they  can  set  it  up 
against  the  plaintiff.  By  the  common  law,  wharfingers  have  a  general 
lien  for  wharfage  charges :  Kaylor  v.  Mangles,  1  Esp.  109 ;  Spears  Wi 
Hartiv,  S  Esp.  81.  Leuckhart  v.  Cooper,  8  Bing.  N.  C.  99  (£.  C.  L. 
B.  vol.  19),  was  cited  in  the  Court  below  as  an  authority  to  the  coqi> 
trary,  but  that  case  only  decides  that  the  lien  for  wharfage  cannot  be 
carried  to  the  extent  there  claimed.  The  statutest  however,  although 
to  a  great  extent  in  furtherance  of  the  common  law,  go  farther  than 
it,  for  their  whole  purview  is  to  enable  *Dock  Companies  to  r^Aof 
deal  with  the  person  who  deposits  goods  with  them  as  if  he  ^ 
were  owner  of  those  goods.  He  referred  to  the  preamble  to  stat.  60 
6. 8,  e.  207 ;  stat.  61  Q.  8,  c.  66,  Schedule  B. ;  and  stat.  10  it  11  Vict, 
c.  27.  ss.  8,  40-46.]  The  Court  below  decided  against  the  defendant 
on  the  ground  that  it  is  unjust  to  pay  one  man^s  debt  with  the  goodp 
of  another ;  but,  although  that  is  a  good  general  rule,  it  is  modified 
io  many  cases.  Here  the  real  owner  having  allowed  goods  to  be 
entered  at  the  docks  in  the  name  of  the  broker,  and  endorsing  the  bill 
of  lading  to  hitn,  is  estopped  from  denying  that  the  broker  is  owner 
of  those  goods;  according  to  the  rule  establishod  by  Pickard  v.  Sears, 
6  A.  &  E.  469.  474  (E.  C.  L.  B.  vol.  83X  Gregg  v.  Wells,  10  A.  &  SL 
90  (E.  C.  L.  B.  vol.  39),  and  Freeman  v.  Cooke.  2  Exch.  654,  663,f 
Batnely,  that  ''  where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time.      And  in  Gosling 
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V.  Birnie,  7  Bing.  839  (E.  C.  L.  R.  vol.  20),  it  was  held  that,  if  i 
wharfinger  acknowledges  certain  timber  on  his  wharf  to  belong  to  a 
particular  person,  he  is  estopped  from  denying  it  afterwards.  The 
plaintiff*  will  probably  rely  on  the  statement  in  the  case  relative  to  the 
regulations  in  the  city  of  London  respecting  brokers.  [Bbamwell, 
B. — It  is  not  found  to  be  usual  for  brokers  in  the  city  to  disregard 
those  regulations.]  The  question  raised  here  is  a  serious  one  to  Dock 
Companies;  for  their  mode  of  doing  business  is  to  keep  a  general 
account  with  the  broker  for  the  goods  of  the  diflferent  persons  depo- 
♦4881  ®'^^  ^^^^  them  by  him.  It  would  be  a  great  detriment  to 
■»  *them  if  they  were  obliged  to  *make  up  the  account  for  each 
person  on  every  particular  occasion.  Besides,  the  real  owner  acquires 
bis  title  unknown  to  the  Company. 

Joseph  Brown,  for  the  plaintiff,  was  not  called  on. 

Ebls,  C.  J. — The  judgment  of  the  Court  of  Queen's  Bench  must  be 
affirmed.  The  plaintiff  is  the  true  owner  of  the  goods  in  question, 
and  the  Company  claim  the  right  to  seize  and  hold  them  against  him 
for  the  purpose  of  getting  from  him  a  debt  due  to  them  from  the 
broker.  Now,  have  the  Company  a  right  to  make  the  plaintiff  pay  a 
debt  due  to  them  from  the  broker  7  All  dues  in  respect  of  the  goods 
which  the  plaintiff  claims  are  paid ;  but  the  claim  of  the  Company  is 
in  the  nature  of  enforcing  a  general  lien  in  respect  of  other  goods  said 
to  be  the  property  of  their  debtor.  It  is  not  necessary  to  decide  whe- 
ther the  Company  have  a  general  lien  at  common  law  which  could  be 
enforced  in  this  case,  for  we  quite  agree  with  the  Court  below  that 
there  are  certain  specific  statutes  affecting  this  Company  under  which 
they  must  enforce  their  rights  to  their  dock  dues. 

The  question  really  comes  to  the  construction  of  stat.  10  &  11  Viet. 
6.  27,  8.  45.  Can  the  Company  detain  these  goods  belonging  to  the 
plaintiff  in  respect  of  a  debt  due  to  them  from  the  broker?  Are  these 
goods  to  be  deemed  the  goods  of  the  broker  by  virtue  of  the  4oth 
section?  To  the  proposition,  stated  in  those  terms,  we  answer  "Ko."^ 
That  section,  which  creates  the  statutory  lien  sought  to  be  enforced, 
after  giving  power  to  the  Company  to  distrain  or  arrest  any  goods  on 
which  the  rates  have  not  been  paid,  goes  on,  "  or  if  the  said  goods 
♦4891  ^^^^  ^®®°  removed  without  payment  of  such  rates,"  they  ♦"  may 
^  distrain  or  arrest  any  other  goods  within  the  limits  of  the  har- 
bour, dock,  or  pier,  or  the  premises  of  the  undertakers,  belonging  to 
the  person  liable  to  pay  such  rates."  Now  the  plaintiff  is  not  the 
person  liable  to  pay  these  rates ;  the  goods  seized  belong  to  him  and 
not  to  the  person  liable  to  pay  them — therefore  the  lien  created  by 
sect.  45  clearly  would  not  authorize  their  seizure. 

Then  does  section  S  carry  the  case  farther  in  favour  of  the  defend- 
ant ?  That  section,  which  is  an  interpretation  clause,  says,  ''  the  word 
*  owner,'  when  used  in  relation  to  goods,  shall  be  understood  to  include 
jmy  consignor,  consignee,  shipper,  or  agent  for  sale  or  custody  of  such 
goods,  as  well  as  the  owner  thereof."  This  means  that,  in  respect  of 
one  particular  lot  of  goods,  the  consignor,  consignee,  &c.,  shall  be 
construed  to  be  owner  as  regards  the  Dock  Company,  but  not  in 
respect  to  all  goods  in  respect  of  which  it  may  be  sought  to  establish 
a  lien.    Here  the  Dock  Company  trusted  the  broker  for  a  certain 
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amount  of  money,  which  they  now  seek  to  enforce  against  the  plain- 
tiff as  if  his  goods  belonged  to  the  broker. 
The  rest  of  the  Court  concurring  Judgment  affirmed. 


♦MEMORANDA.  [*490 

Sir  William  Atherton,  Knight,  Her  Majesty's  Attorney -General, 
having  resigned  his  office  in  consequence  of  ill  health,  was  succeeded 
by  Sir  Roundell  Palmer,  Knight,.  Her  Majesty's  Solicitor-General ; 
and  Robert  Porrett  Collier,  Esq.,  one  of  Her  Majesty's  Counsel,  was 
appointed  Solicitor-General. 

George  Loch,  Esq.,  of  the  Middle  Temple,  was  appointed  one  of 
Her  Majesty's  Counsel. 
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CASES 


ABOmtD  Att9  DSTIIllilinU) 


THE  QUEEN^S  BENCH, 


JBlif[radraa0  tftrra, 


XXVn.  VICTORIA.    1863. 


The  Judges  who  usually  sat  in  Bano  in  this  Term  were : 


COCKBURN,  C.  J. 
WlOUTMAN,  J. 


Blackburn,  J. 

MSLLOR,  J. 


BUTTINGEB  v.  TEMPLE,  Administratrix  of  TEMPLE,  deceased. 

Nov.  8. 

Bcutard  child, — MaiwUnanee. — AdminiMiraior  of  wwUur, 

An  Mtion  eannot  be  malDtained  agtinat  the  adminUtraior  of  the  mother  of  a  baataid  ehiM 
for  the  maintenanee  of  the  child  after  the  death  of  the  mother. 

The  declaration  contained  two  special  counts  upon  an  alleged 
agreement  between  the  plaintiff  and  the  defendant,  and  with  the 
privity  and  consent  of  the  other  next  of  kin  of  the  deceased,  that  the 
plaintiff  would  cause  the  deceased,  who  was  a  daughter  of  the  defend- 
anty  to  be  decently  interred  at  his  own  expense,  and  take  upon  him- 
^Ai\<r\  ^^f  ^^^  a^TQ^  maintenance,  and  education  of  *her  child,  and 
^  that  letters  of  administration  of  the  personal  estate  and  effects 
of  the  deceased  should  be  obtained,  and  the  personal  estate  and  effects 
should  be  collected  and  received  under  the  same,  and  be  paid  over 
to  certain  persons  as  agents  of  and  for  the  plaintiff,  ana  that  the 

Slaintiff  should  bear  and   pay  all  the  debts  and   liabilities  of  the 
eceased  to  the  extent  of  any  assets  which  might  come  to  his  hands^ 
together  with  the  funeral  expenses  and  the  expenses  of  administration, 
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and  should  liave  and  retaia  the  reaidae  to  and  for  bis  own  ute  and 
benefit. 

There  was  also  a  count  for  work  and  materials,  money  paid,  money 
leoeived,  and  on  aocoanta  stated  between  the  plaintiff  and  the  defena« 
ant 

Pleas.  First.  To  the  first  and  second  counts,  that  it  was  not  agreed 
as  alleged.  Second.  To  the  common  count,  except  as  to  121.,  never 
indebt^.  Third.  To  the  same,  ei^cept  as  to  12/*,  satisfaction.  Fourth. 
To  the  same,  exo^  as  to  12^.,  aet-o£  Fifth.  Payment  of  12?.  into 
Court. 

Issues  were  joined  on  the  first,  second,  third,  and  fourth  pleas. 

On  the  trial,  before  Cockbom,  0.  J.,  at  the  Sittings  at  Westminster 
after  Michaelmas  Term,  1862,  when  the  special  counts  were  given  up, 
it  appeared  that  the  plaintiff  had  cohabited  with  the  deceased,  who 
was  a  daughter  of  the  defendant ;  that  the  deceased  died  leaving  a 
obild  surviving  her,  and  that,  after  her  death,  the  plaintiff  maintained 
the  child  until  its  death,  and  paid  the  expenses  of  its  burial.  The 
deceased,  at  the  time  of  her  death,  was  entitled  to  96/.  lla.  bd 
deposited  in  a  savings  bank,  and  was  possessed  of  goods  to  the  Yalue 
of  about  iOL  This  action  was  brought  against  the  defendant,  as 
administratrix,  to  recover  the  sums  of  money  so  expended  by  the 
plaintiff.  *The  Lord  Chief  Justice  directed  the  jury  that  there  r#40Q 
was  a  legal  liability  on  the  defendant  to  maintain  and  bury  the  ^ 
child,  as  administratrix  of  the  deceased  mother,  who  had  left  estate 
sufficient  for  that  purpose ;  and  the  jury  accordingly  gave  a  verdict 
for  the  plaintiff  for  24i.,  leave  being  reserved  to  move  to  enter  a  ver- 
dict for  the  defendant  or  a  nonsuit. 

In  the  following  Hilary  Term, 

OolUer  obtained  a  rule  nisi  accordingly. 

Parry,  Serjt.,  showed  causc-^By  the  common  law  there  is  no  lia- 
bility on  the  father  of  a  bastard  child  to  maintain  it:  the  liability  is 
en  the  mother ;  and  that  is  confirmed  by  stat  4  &  6  W,  4,  c.  76,  s.  71, 
which  enacts  that,  so  Iour  as  she  is  unmarried  or  a  widow,  she  is 
bound  to  maintain  such  child  as  a  part  of  her  family  until  it  attains 
the  age  of  sixteen.  In  1 BL  Comm.  448  it  is  said :  ^'^By  the  interpreta* 
tions  which  the  Courts  of  law  have  made  upon  these  statutes,''  43 
Eliz.  c.  2,  s.  7,  5  Qr.  1,  c.  8,  "  if  a  mother  or  grandmother  marries 
s^D,  and  was  before  such  second  marriage  of  sufiicient  ability  to 
keep  the  child,  the  husband  shall  be  charged  to  maintain  it,''  citing 
Sty.  28S ;  2  Bulstr.  346.  But  in  a  note  to  the  edition  by  Coleridge  it 
ia  added,  ''  These  decisions  have  been  overruled,  and  it  is  now  under- 
stood that  the  statute  of  Elizabeth  imposes  no  obligation  except  in 
respect  of  natural  relations."(a)  [He  also  referred  to  4  Burn  Just., 
bv  Here  and  Chitty,  p.  98,  note  (a).]  The  mother  of  an  illegitimate 
child  is  entitled  to  the  custody  of  it,  and  is  indictable  for  neglecting 
to  maintain  it.  [Blaokbubk,  J.-^Is  a  parent  more  indictable  than 
any  *other  person,  such  as  a  nurse,  who  has  the  actual  custody  r^AQA 
of  the  child  7  Is  there  any  authority  for  saying  that  the  estate  '- 
of  a  deceased  parent  is  liable  for  the  maintenance  even  of  a  legitimate 
child  ?    A  parent  may  disinherit  a  legitimate  child  ?] 

The  Solicitor' Oeneral  and  WoolleU,  in  support  of  the  rule. — ^Tbe 

(fl)  Bm  Tnbb  «.  HaniaoD,  i  T.  R.  118 ;  C9op«r  «.  Martin,  4  BMt  TC 
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daty  of  an  administrator  under  the  Statute  of  Distributions,  22  &  2$ 
Car.  2,  c.  10,  is  to  pay  t'  .debts  and  funeral  expenses  of  the  intestate, 
and  then  to  distribute  the  residue  according  to  the  provisions  of  the 
statute.  In  the  present  case  the  maintenance  of  the  child  after  the 
death  of  the  mother  did  not  constitute  a  debt  of  the  mother.  There 
is  no  provision  in  the  Statute  of  Distributions  making  the  estate  of 
the  mother  liable  for  the  maintenance  of  her  child.  The  liabilitr  of 
the  mother  depends  on  stat.  18  £liz.  c.  8,  s.  2,  by  which  an  order  may  he 
made  on  her,  or  the  reputed  father,  for  the  payment  of  money  for  the 
support  of  the  child ;  out  after  her  death  tnere  is  no  claim  upon  her 
estate  for  it.  [They  also  cited  Mortimore  v.  Wright,  6  M.  &  W. 
482.t(a)]  [WiGHTMAN,  J. — Suppose  the  mother,  having  property, 
marries,  could  an  action  be  maintained  against  her  husband  for  the 
maintenance  of  the  child  ?]  No :  his  liability  is  created  by  stat.  4  io 
W.  4,  c.  76,  s.  71,  which  makes  him  liable  to  maintain  the  child, 
whether  legitimate  or  illegitimate,  "as  a  part  of  his  family/'  until  it 
attains  the  age  of  sixteen  or  until  the  death  of  the  mother,  whether  he 
gets  any  estate  by  her  or  not.  [Cockbubn,  C.  J. — The  provisions  io 
the  poor  law  Acts,  charging  the  mother  and  the  father,  are  for  the 
♦4951  P^^P^s®  ^f  *protecting  the  funds  raised  for  the  benefit  of  the 
^  poor  from  being  abused  by  applying  them  to  support  illegiti- 
mate children.] 

CocKBURN,  C.  J. — This  rule  must  be  made  absolute.  Stat.  4  &  6 
W.  4,  c.  76,  8.  71,  imposes  on  the  mother  of  an  illegitimate  child  the 
liability  to  maintain  it  so  long  as  she  remains  unmarried  or  a  widow; 
but  the  liability  thus  created  is  personal,  and,  which  is  to  be  regretted, 
there  is  no  provision  that  when  she  dies  leaving  means  sufficient  for 
its  maintenance,  those  shall  be  so  applied.  In  the  absence  of  such  a 
provision,  and  there  being  no  liability  at  common  law,  we  cannot  hold 
that  the  administratrix  is  liable  to  provide  for  the  maintenance  of  the 
child  out  of  the  assets  of  the  deceased.  It  would  be  a  different  ques> 
tion  if  the  payment  for  the  maintenance  of  the  child  had  been  made 
in  the  lifetime  of  the  mother.  Here  the  estate  of  the  mother  has  come 
into  the  hands  of  the  administratrix,  who  is  bound  to  distribute  it 
according  to  the  Statute  of  Distributions,  and  that  Statute  makes  no 
provision  that  it  shall  be  administered  for  the  benefit  of  an  illegiti- 
mate child» 

WiOHTHAN,  J. — ^It  does  not  appear  that  there  is  any  oommon-law 
liability  of  the  mother  of  an  illegitimate  child  to  maintain  it,  nor  has 
any  instance  been  found  of  an  attempt  to  fix  that  liability  on  her. 
The  liability  of  the  mother  is  created  by  stat.  4  &  5  W.  4,  c.  76,  s.  71, 
and  that  is  limited  to  the  time  during  which  the  child  is  under  the 
age  of  sixteen,  and  the  mother  remains  unmarried  or  a  widow ;  and 
if  she  marries,  the  maintenance  of  the  child  until  that  age  is,  by  sect. 
67,  fixed  on  the  husband :  that  is  a  personal  liability  of  the  mother, 
*4961  *^^^  cannot  be  extended  to  her  personal  representative.  No 
^  authority  has  been  cited  to  support  the  proposition  that  the 
administratrix  of  the  mother  can  be  made  liable  for  necessaries  sup- 
plied to  the  child  after  her  death. 

Blackburn,  J. — There  is  no  le^al  obligation  upon  the  executor  or 
idministrator  of  the  mother  of  an  illegitimate  child  to  support  it  after 

(a)  See  Urmiton  v.  Kvwooimd,  4  A.  A  E.  SQ9,  and  Shtltoa  v.  Spriagit^  11  a  B.  451 
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her  death.  There  is  none  by  the  poor  law,  for  stat.  4  &  5  W.  4,  c. 
76,  s.  71,  imposes  the  duty  on  the  mother  to  maintain  such  child  as  a 
part  of  her  family,  so  long  only  as  she  shall  be  nnmarried  or  a  widow, 
and  until  the  child  shall  attain  the  age  of  sixteen.  Neither  the  words 
nor  the  spirit  of  the  enactment  warrant  the  extension  of  this  duty  to 
her  personal  representative.  Nor  is  there  at  common  law  any  per* 
Bonal  obligation  on  the  mother  to  maintain  her  bastard  child.  No 
authority  for  it  has  been  cited,  and  there  is  no  legal  principle  oa 
which  it  can  rest. 
Mellor,  J.,  concurred.  Bule  absolute. 


*In  re  LAYCOCK  v.  PICKLES  and  Another.    Nov.  18.  [*497 

IccoutU  stated, — Executory  agreement, — Equitable  mortgage, — Interest  in   land,-^ 

Statute  of  Frauds,  29  Car,  2,  e.  3,  s.  4. 

Tbe  plftintiff,  ItariDg  a  claim  for  work  and  labonr  and  material!  agatnat  the  defendants  to  the 
•mount  of  07/.,  was  indehted  to  them  in  IIU.  The  defendants,  aa  aeenrity  for  1002.,  held  aa 
•qnitable  mortgage  upon  land  of  the  plaintiff.  The  parties,  having  met  together,  ascertained 
tb«  nUne  of  tbe  plaintiff's  interest  in  the  land  to  be  70/. ;  and  it  was  rerballj  agreed  that  the 
defendants  should  hare  the  plaintiff's  equity  of  redemption,  and  that  the  plaintiff  should  be 
tradiked  with  70/.,  which  being  added  to  the  67/.,  the  debt  of  111/,  was  to  be  wiped  ont,  and  a 
belanee  of  30/.  left  in  his  faronr ;  but  it  was  finally  agreed  that  it  should  be  taken  at  22/.  The 
plaintiff,  before  action  bronght,  sold  the  land  to  the  defendants.  Held,  that  the  plaintiff  was 
«Utlad  to  reoorer  the  balance  of  22/.  on  a  eoant  upon  an  aoooant  stated. 

Case  on  appeal  from  the  County  Court  of  Yorkshire  holden  at 
Leeds. 

The  action  was  brought  to  recover  22Z.,  stated  in  the  plaintiff's  par-* 
ticalars  of  demand  annexed  to  the  summons  to  be  due  to  him  from 
the  defendant  "  for  work  and  labour  done  and  performed,  and  mate- 
rials found  and  provided  by  the  plaintiff  for  the  use  and  on  account 
of  the  defendants,  at  their  request,  and  also  upon  an  account  stated, 
full  particulars  whereof  have  been  sent  and  delivered  to  the  defend-: 
ants."  On  the  trial  the  plaintiff  proceeded  on  the  account  stated 
only. 

The  plaintiff,  previous  to  the  year  1860,  purchased  of  one  David 
Metcalf  a  plot  of  land  for  128Z.  18*.,  by  an  agreement  in  writing.  He 
paid  a  deposit  on  the  purchase,  and  subsequently  several  instalments 
of  the  purchase-money  and  interest  on  the  balance  owing  from  time 
to  time.    The  vendor,  however,  never  executed  a  conveyance  to  him. 

In  I860,  the  plaintiff  was  indebted  to  the  defendants  *and  r^^gg 
their  copartner  Edward  Taylor  (who  carried  on  business  as  the  '■ 
firm  of  Pickles  &  Co.),  in  a  considerable  sum,  and  being  required  to 
pay  the  same,  he  deposited  with  them  the  purchase-agreement  above 
mentioned,  and  executed  an  indenture,  bearing  date  the  28th  April, 
1860,  whereby  he  charged  his  interest  in  the  land  with  the  sum  of 
loot,  stated  to  be  owing  from  him  to  the  defendants.  In  the  same 
year  he  made  a  contract  with  the  firm  of  Pickles  &  Co.,  to  build  cer- 
tain houses  for  them ;  and  also  did  other  work  for  and  supplied  mate- 
rials to  them.  During  the  execution  of  the  contract,  the  plaintiff 
Wime  embarrassed  and  called  his  creditors  together,  and  alon^  with 
his  principal  creditors  he  had  an  interview  with  George  Edward  Tay« 
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lor,  one  of  the  defendants,  at  wbioh  a  builder,  named  WiUo,  wis 
appointed  by  all  parties  eoncerned  to  Tal^e  the  work  done  bj  the 
plaintiff  under  the  contract,  and  to  asoertain  the  sum  due  in  respect 
thereof.  The  Taluation  was  completed,  and  on  the  6th  February, 
1861,  the  plaintiff^  the  defendants,  and  Wilks  met  together,  and  Wilks 
made  out  a  statement  in  writing  for  the  purpose  of  ascertaining  the 
state  of  accounts  between  the  plaintiff  and  the  firm  of  Pickles  k  Go. 
From  that  account  and  from  the  evidence  it  appeared  that  the  firm 
were  at  the  time  of  taking  the  account  creditors  of  the  plaintiff  to  the 
extent  of  111/.,  and  owed  him  67/.  for  work  done  and  materials  sup- 
plied, leaving  the  plaintiff  indebted  to  the  firm  on  the  cross-accounts 
in  a  balance  of  442.  or  thereabout.  These  accounts  having  been  asoer- 
tained  and  agreed  to,  the  value  of  the  plaintiff's  interest  in  the  land 
which  he  had  bought  of  Metcalf,  and  on  which  the  defendants  held 
the  equitable  security,  was  also  calculated  and  fixed  at  702.,  which  sum 
0AQQ1  being  added  to  *the  credit  of  the  plaintift'^s  account  with  the 
^  defendants  created  a  balance  in  the  plaintiff's  favour  of  2621 

The  defendant  George  Edward  Taylor  on  behalf  of  the  firm,  at  the 
interview,  verbally  agreed  to  take  the  plaintiff's  interest  in  the  land 
at  the  above-named  sum  of  701,  but  objecting  to  the  balance  of  26L, 
as  being  too  great  a  sum,  he  proposed  that  it  should  be  taken  at  22L, 
to  which  the  plaintiff  assented. 

The  plaintiff  had  not  sued  Edward  Taylor,  the  third  partner  in  the 
firm  of  Pickles  &  Co.,  the  County  Oourt  Act,  9  &  10  Yict.  c  95,  s.  68, 
enabling  a  plaintiff  to  sue  any  one  or  more  of  joint  debtors  without 
being  subjeet  to  a  plea  of  non-joinder. 

It  was  admitted  by  all  parties  that  no  memorandum  in  writing  had 
ever  been  entered  into  or  signed  by  the  plaintiff  or  the  defendants,  or 
either  of  them,  or  by  any  one  on  their  or  his  behalf,  for  the  purchase 
of  the  plaintiff's  interest  in  the  land;  or  that  they  would  pay  the 
balance  of  221.  to  the  plaintiff. 

The  land  so  verbally  agreed  to  be  purchased  of  the  plaintiff  was 
subsequently  sold  by  him  to  the  defendants,  and  conveyea  by  them  to 
William  Kirk  Duxbury  for  the  sum  of  127L  lU.  6d.  The  deed  of 
conveyance,  bearing  date  the  15th  October,  1862»  was  made  between 
David  Metcalf  of  the  first  part,  Thomas  Laycock  of  the  second  part, 
Edward  Taylor,  George  Eaward  Taylor,  and  David  Pickles  of  the 
third  part.  John  Jackson  of  the  fourth  part,  and  William  Kirk  Dux- 
bury  of  the  fifth  part :  and  it  was  agreed  that  an  examined  copy  of 
it  should  form  part  of  the  case. 

It  was  contended,  on  behalf  of  the  defendants,  that  there  was  not 
legal  evidence  to  support  the  plaintiff's  demand  for  22^.  upon  an  account 

^^001  ^^^^  t  ^^^^  ^^y  <^^^^^  ^^  ^^  adoption  of  that  balance  by  the 
-I  defendants  formed  in  reality  one  of  the  terms  of  a  contract  or 
sale  of  lands  or  some  interest  in  or  concerning  them,  which  was 
required  by  the  Statute  of  Frauds,  29  Car.  2,  c.  8,  s.  4,  to  be  in  writ* 
ing,  signed  by  the  parties  charged  therewith,  or  by  some  person  there- 
unto by  them  lawfully  authorized,  and  that  no  such  memorandum  in 
writing  had  been  proved. 

The  Judge  of  the  County  Court  overruled  both  points. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  ralivg 
of  the  Judge  of  the  County  Court  was  correct  in  law. 
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m,  for  the  defendantB.-^Th^e  was  no  eridenee  of  an  aocotmt 
stated.  At  the  interview  between  the  plaintiff,  the  defendants,  and 
Wilksy  there  waa  onlj  an  executory  agreement  to  be  carried  oat  at  a 
fotore  time  by  the  conveyance  of  the  plaintiff^s  interest  in  the  land ; 
and  if  the  balance  of  22Z.  was  to  be  paid  before  that  conveyance  there 
was  no  consideration  for  the  promise,  because  the  contract  was  for  an 
interest  in  or  concerning  lands  within  the  4th  section  of  the  Statute 
of  Frauds :  Cocking  v.  Ward,  1  0.  B.  858  (E.  C.  L.  R  vol.  50),  Kelly, 
appt,  Webster,  respt.,  12  C.  B.  288  (E.  C.  L.R.  vol.  74).  In  Porter  v. 
Cooper,  1  C.  M.  &  K.  887,  S94,t  Parke,  B.,  said,  ''  I  take  the  rule  to 
be  this,  that,  if  there  is  an  admission  of  a  sum  of  money  being  due> 
for  which  an  action  would  lie,  that  will  be  evidence  to  go  to  the  jury 
on  the  coant  for  an  account  stated."  Here  an  action  would  not  he 
upon  the  parol  agreement  to  convey  the  land.  In  Cocking  v.  Ward 
there  was  nothing  executory  at  the  time  of  *the  promise  by  B.  r«fe  a-i 
to  pay  1001.  in  consideration  of  A.  giving  up  the  farm.  In  ^ 
Lemere  v.  Elliot,  6  H.  &  N.  656,t  where  the  defendant  verbally  agreed 
to  purchase  of  the  plaintiff  the  lease  and  goodwill  of  his  premises,  and 
on  being  asked  for  a  deposit  gave  an  I.  O.  U.  for  26L,  but  afterwards 
refused  to  complete  the  contract,  it  was  held  that  the  L  O.  U.  was  not 
evidence  of  an  account  stated ;  and  Martin,  B.,  p.  657-8,  referred  to 
the  old  form  (^  a  count  on  an  account  stated,  *'  And  whereas  the  said 
C.  D.  afterwards,  to  wit,  on,  kc.^  accounted  with  the  said  A.  B.  of  and 
coDceming  divers  sums  of  money  from  the  said  C.  D.  to  the  said  A. 
B.  he/ore  thai  time  due  and  owing,  and  then  in  arrear  and  unpaid,^^  kc* 
Here  the  22^  was  not  in  arrear  and  unpaid,  and  there  was  no  balance 
due.  In  Qough  v.  Findon,  7  Exch.  48,  60,t  Parke,  B.,  said :  "  The 
executors  make  a  part  payment,  and  promise  to  pay  the  remainder, 
upon  the  supposition  that  the  notes  are  due,  and  that  they  are  bound 
to  pay  them ;  but  this  turns  out  not  to  be  the  case,  and  the  promise, 
not  being  founded  upon  a  good  consideration,  is  not  binding  upon 
theok  Now  to  make  an  account  stated,  the  account  must  be  stated 
with  reference  to  a  debt  which  is  at  that  time  due  and  owing." 
[Blackburn,  J. — That  is  to  be  taken  with  reference  to  the  subject* 
matter.  There  may  be  an  account  stated  of  moneys  due  and  owing.]  . 
An  account  cannot  be  stated  of  money  not  due  until  a  year  from  the 
time  of  accounting.  [Blackbubk,  J. — Would  not  an  account  stated 
''of  and  concerning  certain  claims,  then  existing/'  be  good  ?  I  incline 
to  think  that  a  debt  in  praesenti  solvendura  in  futuro  might  be  set  off 
against  a  debt  ^payable  immediately.]  A  party  cannot  recover  r*gno 
OQ  a  eount  upon  an  account  stated  before  the  day  of  payment  '- 
has  arrived.  In  Hopkins  r.  Logan^  6  M.  &  W.  241,t  it  was  held  that 
an  executed  consideration,  whereon  the  law  implies  a  promise  to  pay 
on  request,  is  not  sufficient  to  support  a  promise  to  pay  on  a  future 
day.  [MfiLLOB,  J.--In  Earl  of  Falmouth  v.  Thomas,  1  Cr.  k  M.  89, 
110,t  the  objection  upon  the  Statute  of  Frauds  was  held  to  apply  to 
the  eount  upon  the  account  stated  as  well  as  to  the  other  counts. 
Blackbqbn,  J. — In  that  case  there  was  a  mere  verbal  agreement  for 
the  sale  of  growing  crops — the  account  stated  consisted  of  a  single 
item.  If  a  document  showing  a  settlement  of  accounts  is  offered  in 
evidence  to  support  a  plea  of  payment,  it  requires  a  receipt  stamp; 
"'  '        Be  i\  Whiting,  15  Q.  B«  ^23  (B.  C.  L.  K.  vol.  e9>] 
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T.  Jones  (Northern  Circuit),  for  the  plaintiff — The  parties,  after  an 
insimal  computassent  of  all  matters,  ascertained  and  agreed  thattbe 
balance  of  221,  was  due.  Dawson  v.  Remnant,  6  Esp.  24,  goes  farther 
than  the  present  case;  there  parties  having  cross-demands  settled  and 
balanced  their  accounts,  and  Mansfield,  C.  J.,  held  that  the  settlement 
of  the  accounts  bound  the  defendant,  and  that  he  could  not  set  up,  as 
a  defence  to  an  action  for  the  balance,  that  part  of  the  plaintiff's 
demand  was  not  recoverable  at  law  by  reason  of  the  statute  regulating 
the  sale  of  spirituous  liquors.  Here  though  part  of  the  consideration, 
viz.,  the  engagement  to  convey  the  land,  was  honorary,  there  remained 
the  debt,  which  was  sufficient  to  support  the  promise :  King  v.  Sears, 

*o0^1  ^  ^^'  ^*  ^  ^'  ^®'^  ^^  *Com,  Dig.  Action  upon  the  case  upon 
^  Assumpsit,  (B.  18),  it  is  said,  "So,  an  assumpsit  lies,  though 
made  upon  two  considerations,  and  one  of  them  cannot  be  performed; 
for  the  damages  shall  be  intended  to  be  wholly  given  for  the  good 
consideration."  ..."  As,  in  consideration  of  the  assignment  of 
a  title  to  dower,  and  the  not  suing  an  attachment;  though  a  title 
to  dower  cannot  be  assigned,  but  released  to  the  terre-tenant, 
.  .  .  .  .  "So,  in  consideration  of  two  things;  and  one  of  them 
is  insufficient ;  as,  in  consideration  of  forbearance  of  a  debt  due  from 
the  defendant,  and  his  son ;  though  as  to  the  debt  of  the  son,  it  is  of 
no  value."  ..."  And  the  void  consideration  need  not  be  proved." 
.  .  .  "But,  if  one  of  the  considerations  is  found  false  by  the  jurj 
the  action  fails."  That,  however,  is  answered  by  Guthing  ».  Lynn, 
2  B.  &  Ad.  282  (E.  C.  L.  B.  vol.  22),  where,  in  assumpsit  on  the 
warranty  of  a  horse,  the  consideration  stated  was  that  the  plaintiff 
would  purchase  it  for  63/.,  but  the  consideration  as  proved  was,  that 
the  plaintiff  would  pay  that  sum,  and  if  the  horse  was  lucky  to  the 

Elaintiff  he  would  give  the  defendant  bl,  more  or  the  buying  of  another 
orse;  and  Lord  Tenterden  said,  p.  285,  "We  must  suppose  the 
substantial  part  of  the  contract  to  be  that  declared  upon,  and  consider 
the  rest  as  amounting  merely  to  one  of  those  honorary  engagements 
which  seem  very  much  to  prevail  among  persons  in  this  way  of 
business."  [He  also  cited  Bradburne  r.  Bradburne,  Cro.  El.  149.] 
Further,  the  plaintiff  might  have  insisted  that  the  contract  should  be 
in  writing,  but  he  waived  a  written  contract,  and  was  willing  to  treat 
the  engagement  as  honorary ;  and  therefore  cannot  now  object  that 
*^(\x\  ^^®  contract  is  verbal.  [He  cited  *Laythaorp  v.  Bryant,  2  N. 
^"*-'  0.  785  (E.  C.  L.  R.  vol.  29).]  The  defendant  has  got  the 
balance  ascertained  and  the  price  of  the  land  fixed,  which  is  a  suffi* 
cient  consideration  for  the  promise.  [Mellor,  J. — It  seems  to  have 
been  a  great  inducement  to  the  defendants  that  all  these  accounts 
should  be  settled :  the  omission  of  one  of  them  might  have  defeated 
the  arrangement.] 

There  is  nothing  in  law  to  forbid  parties  stating  an  accoimt  and 
agreeing  or  implying  that  the  balance  shall  be  paid  on  a  future  day. 
In  Howard  r.  Brownhill,  28  L.  J.  Q.  B.  28,  before  Crompton,  J.,  in  the 
Bail  Court,  there  was  a  contingency  between  the  time  of  stating  the 
account  and  the  obligation  to  be  bound  by  it.  The  object  in  stating 
an  account  is  frequently  to  exclude  all  question  whether  a  particular 
item  claimed  to  be  due  is  due  or  not:  though  there  must  be  a  real 
foundation  for  the  defendant  taking  the  obligation  upon  himself    In 
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4ie  present  case,  (here  is  a  sQiBcient  ezisiing  ooMidcmtioQ ;  «nd«ftar 
die  plaiatifF  had  conveyed  the  equity  of  redenption,  and  made  A*- 
oonveyance  of  the  land  to  the  defendants  ooinplele,  they  are  pveehidecl 
from  objecting  to  pay  the  22JL :  Pickard  v.  Sears,  <  A.  A  E.  4W,  474 
(E.  O.  L.  R.  Tol.  88).  In  Cocking  v.  Ward,  1  G.  B.  858  (E.  C.  L.  B. 
vol.  SO),  the  plaintiff  recovered  on  a  eonnt  upon  ai|  aeeonnt  stated 
the  price  ixed  by  an  agreement  which  was  Void  bj^  the  Statute  of 
Prands.  [MxiiLOBy  J. — And  that  was  the  ease  of  an  aclraiowledgsBeQi 
of  one  item  of  debt  only.]  There  is  no  reason  why  a  oontinning  eon* 
lideratiof  Aovild  not  sustain  an  account  stated. 

Qumn^  in  reply,  r^rred  to  1  €hitty  oft  Pleading,  by  OiecBing,  p. 
801. 

*Wi09TlciK,  J.— It  appears  that,  there  being  debts  and  r^M 
credits  on  both  sides,  the  parties  were  desivoas  of  settling  all  ^ 
differences  and  striking  a  balanee ;  and  it  was  agreed  between  them 
that  the  amount  to  be  paid  for  the  eonvevaace  to  the  defendants  of 
the  plaintiff's  interest  in  certain  land  should  be  fixed  at  a  o^rtain  suratt 
sod  tbe  aoeounts  were  finally  adjusted  upon  that  fboting,  and  a  bal* 
tace  of  ^jL  found  to  be  doe  to  the  plaintiff,  after  a  dedootion  allowed 
by  hiip.  The  conveyance  of  the  land  was  duly  made;  and  if  the 
aocoant  had  been  stated  after  the  execution  of  tk^  conveyance,  thefe 
oonld  be  no  doubt  about  the  matter.  But  it  appears  that  after  ihm 
eross- accounts  had  been  ascertained,  it  was  arranged  that  the  defettd-> 
ante  should  take  the  plaintiff's  interest  in  the  land  at  a  fixed  sum; 
ind  th^  defendant  in  effect  agreed  that  that  sum  should  be  considered 
88  due  find  payable  then ;  subject  to  this  that  if  the  land  were  not; 
conveyed,  the  consideration  would  have  failed,  and  sueh  failure  would 
sccordiag  to  Lemere  tr.  Elliott,  8  H.  &  N.  856,t  be  an  answer  to  the 
action  upon  an  account  stated :  but,  after  the  oonsideration  has  been' 
performed,  the  action  is  not  to  be  defeated  by  showing  that  payment' 
of  the  amount  agreed  upon  for  the  conveyance  of  the  lano  cannot 
legally  be  enforoed  because  the  agreement  was  not  in  writing  aa 
required  by  the  Statute  of  Frauds.  In  some  of  the  cases  it  is  said 
that  an  actmn  upon  an  account  stated  cannot  be  founded  on  an  exeoiit^ 
tory  agreement ;  but  those  cases  dtflbr  from  the  present  in  this,  thait 
here  the  amount  to  be  paid  as  purchase-money  was  treated  as  du« 
and  payable  at  the  time  of  the  accounting,  and  the  aotibn  was- brought 
for  tne  balance  agreed  to  be  duo  <xi  that  supposition. 

^Blackbubk,  J. — After  stating  the  lacts,  proceeded :  It  may  r^KQft 
have  been  a  great  advantage  to  tm  defendants  that  there  riioum  ^ 
he  a  settlement  of  the  accounts,  including  nuuiy  items,  in  the  manner 
stated;  and  I  think  that' the  stating  of  iS^  aoeounts  itarif  was  a  suffi-^ 
eient  oonsideration  to  support  this  aetion. 

The  question  is,  whether  the  balance  can  be  recovered  oui  a  eouttk 
anon  an  account  stated.  An  account  stated  is  commonly  called  am 
admission  of  a  debt;  but  it  is  merely  evidence  of  it.  There  is*  a 
Teal  account  stated,  called  in  old  law  au  insifnul  €omput9a$tni^  thad  it 
to  say,  when  several  items  of  claim  are  brought  into  account  on  eithea 
aide,  and,  being  set  against  one  aaothet,  a  balance  i»  struck,  and  the 
aooaideration  for  the  payment  of  the-  balance  is  the  disehu^  of  the 
items  on  each  side.  It  is  then  the  same  as  if  each  item  was  paid  and 
a  diseharge  given  fo?  eadi  and  in  coaaidemtiou  of  that  diaoharge  tht 
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1ialan(^  was  agreed  to  be  dae*  It  is  not  necessary,  in  order  to  make 
oat  a  real  account  stated,  that  the  debts  should  be  debts  in  prauenti^ 
or  that  thej  should  be  legal  debts.  I  think  equitable  claims  might 
be  brought  into  account,  and  I  am  not  certain  that  a  moral  obligation 
is  not  sufficient.  It  is  to  be  taken  as  if  the  sums  had  been  resllj 
paid  down  on  each  side ;  and  the  balance  is  recoverable  as  if  money 
nad  been  really  ^taken  in  satisfkction ;  sulject  to  this,  that  where  some 
of  the  items  are  such  that,  if  they  had  been  actually  paid,  the  party 
paying  them  would  have  been  able  to  recover  them  back  as  on  a 
failure  of  consideration,  the  account  stated  would  be  invalidated. 
That  is  borne  out  by  Com.  Dig.  tit.  Pleader  (2  O,  11):  "So  to  an 
assumpsit,  the  defendant  may  plead  that,  since  the  promise  made, 
he  and  the  plaintiff  insiv/iul  compvtaveruni,  tt  super  eompoC  iU  ipse 
*5071  ^^^^^^^^  f^^^  ^Q  arrear,  so  much,  which  he  has  paid."  And 
^  further  on  it  is  said,  "But  an  account  without  payment  or 
release  is  no  plea  to  an  indAiiaius  assumpsii  ;^'  referring  to  a  case  in 
8  Lev.  288,  '*  for  a  chose  in  action  cannot  discharge  a  matter  exe- 
cuted." I  think  that  is  true  of  an  account  stated  where  there  is  only 
dme  item;  but  when  there  are  several  oross-itemsy  it  is  really  an 
account  stated  and  there  is  a  discharge  of  the  items  on  either  side: 
as  was  ruled  in  Mil  ward  v.  Ingram,  2  Mod.  48,  where,  in  indebitatus 
assumpsit  for  602.,  the  Court  held  a  plea  good,  which  stated  that  after 
the  promise  made,  and  before  the  action  brought,  the  parties  came  to 
an  account  concerning  divers  sums  of  money,  and  that  the  defendant 
was  found  in  arrear  to  the  plaintiff  80«.;  whereupon,  in  consideration 
that  the  defendant  promised  to  pay  him  the  said  80#.,  the  plaintiff 
likewise  promised  to  release  and  acquit  the  defendant  of  all  demands. 
The  same  principle  is  to  be  found  in  Dawson  v.  Bemnant,  8  £sp.  24 
The  report  of  that  case,  though  not  in  a  book  of  high  authority,  is 
olear  and  intelligible,  and  therefore  may  be  taken  to  be  correct,  except 
that,  in  p.  25,  where  Mansfield,  C^  J.,  is  reported  to  have  said,  *'  A  set- 
off is  in  the  natum  of  payment,"  "set-off"  seems  a  mistake  for 
^  settlement  in  account"  Here  the  arrangement  between  the  parties 
was,  that  the  70/.  at  which  the  plaintiff's  interest  in  the  land  was 
valued  should  be  taken  as  if  it  had  been  paid  by  the  defendants  to 
the  plaintiff  and  paid  back  to  the  defendants  in  part  payment  of  the 
111{.  due  from  the  plaintiff  to  the  defendants.  The  defendants  object 
that,  inasmuch  as  this  transaction  was  by  word  of  mouth,  they  could 
not  enforce  the  agreement  for  the  transfer  of  the  equity  of  redemption, 

*5081  ^^^*  ^^  ^^  ^^^  '^  ''^been  aetually  paid  down,  the  defendants 
-I  could  not  have  recovered  it  back  without  showing  that  the 
plaintiff  had  made  default  in  transferring  the  equity  of  redemption, 
or  had  refused  to  transfer  it;  in  which  case  they  might  have  opened 
t!be  account.  But  there  is  no  attempt  to  show  that  the  plaintiff  ever 
refused  to  perform  the  agreement,  or  that  he  set  up  the  Statute  of 
Frauds  in  order  to  be  off  his  bargain.  I  therefore  think  that  here 
was  sufficient  evidence  of  an  account  stated,  and  that  the  plaintiff  was 
entitled  to  succeed. 

'  Mkllos,  J. — I  doubted  at  first. whether,  upon  the  facte,  the  balance 
of  221.  was  the  result  of  a  real  aocounting  between  the  parties.  But, 
«pon  a  more  careful  consideration  of  the  effect  of  the  finding  of  the 
#Qdge^  I  think  there  is  abandaat  reaaon  for  bringing  the  price  of  the 
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equity  of  redemption  into  the  MeoaM,  and  that  in  fact  it  was  brongbt 
into  tho  account  whicu  the  parties  were  stating.  And  then,  ther^ 
being  a  real  aooounting,  I  agree  with  the  reasons  of  my  brother  Black* 
btini,  and  in  the  toncrasion  at  which  he  and  my  brother  Wightman 
have  arrived.  Judgmeni  for  the  plaintiS  • 


•The  QUEEN  v.  The  Inhabitants  of  ST.  GILES  WITHOUT  r^^i^ 

CRIPPLEGATB,  LONDON.    Kov.  25.  J-  ^^ 

SMenunt, — Hiring  or  renting  a  Umemeni. — 6  0.  4,  e.  57,  9.  2. 

Bj  acreemtnt  •atwvd  Into  th«  30th  March,  1858,  »  honie  wm  Itt  hy  A.  to  B.  Ih>m  iht  fbfh 
March,  1858,  at  tha  monthlj  rant  of  IL  16«.  Bd, ;  ona  month's  notiea,  to  azpUra  aithar  on  th9 
tSth  Marah,  tha  25th  Jnna,  tha  S5th  Saptambar,  or  tha  S5th  Baaembar,  on  ^thar  f  Ida,  to  ha  * 
nfieiant  notiea  to  qnit  B.  hnTiag  ooonpiad  Iha  honia  for  two  yaart  and  n  qurttr  nndar  tUa 
ifmnMit:  kald,  Ihniha  galnad.nialtlain«it  kf  hiring  or  ranting  n  tanamant  for  ona  whato 
yav,  vithiA  atal  0  O.  4»  a.  87, 1.  S. 

Upon  appeal  to  the  Quarter  Sessions  for  the  oit^  of  London  against 
in  order  for  the  removal  of  Thomas  Wilsher,  his  wife  Joanna,  and 
their  five  children,  from  the  parish  of  St.  Giles  without  Cripplegata 
to  the  parish  of  St.  Olave,  Silver  Street,  both  in  the  said  city,  the 
Sessions  quashed  the  order,  sabject  to  the  following  case. 

The  only  ground  of  removal  alleging  any  settlement  was  the  fol- 
lowing. That  in  March,  1858,  Thomas  Wilsher  hired,  for  the  term 
of  one  whole  year,  a  separate  and  distinct  dwelling-house,  No.  6, 
Windsor  Coui%  Monkwell  Street,  in  the  parish  of  St.  Olave,  Silver 
Street,  at  a  yearly  rent  of  2211,  and  he  immediately  entered  into  the 
occupation  thereof,  and  continued  to  rent  and  occupy  the  same 
thenceforward  fbr  one  whole  year  and  upwards,  and  he  actually  paid 
xipwards  of  10^.  rent  for  the  same  in  respect  <i  one  whole  year ;  he 
was  assessed  to  and  duly  paid  the  poor-rates  in  respect  of  the  dwell- 
ing-house  for  one  whole  year  and  upwards,  and  he  resided  and  slept 
therein  for  forty  nights  and  upwards,  after  payment  of  the  poor-ratos. 

The  question  in  dispute  in  the  appeal,  and  which  *was  duly  ru^A 
raised  by  the  grounds  of  appeal,  was,  whether  the  following   '- 
agreement  under  which  the  pauper  occupied  the  house  in  question 
constituted  a  yearly  hiring  or  renting  for  the  term  of  one  whole  year, 
&8  reauired  by  stat.  0  O.  4,  c.  57,  s.  2. 

"Memorandum  of  agreement  entered  into  the  20th  day  of  March, 
1858,  between  Henry  Piper,  as  agent  for  the  trustees  of  Mrs.  Henley, 
and  Thomas  Wilsher,  cf  I>obie  Court  Henry  Piper  agrees  to  leiti 
and  Thomas  Wilsher  aerees  to  take,  the  house,  No.  6,  Windsor  Couit, 
from  the  26th  day  of  March,  1868,  at  the  monthly  rent  of  12.  168.  8d 
Henry  Piper  agrees  to  pay  all  landlord's  rates  and  taxes,  and  Thomas 
Wilsher  agrees  to  pay  all  tenant's  rates  and  taxes,  to  keep  the  house  in 
quiet  and  tenantable  order,  and  to  mend  all  squares  of  glass  oroken  durin|g 
his 'occupation.  It  is  lastly  agreed  that  one  month's  notice,  to  expire  at 
either  on  the  26th  day  of  March,  the  26th  day  of  June,  the  26th  day  of 
September,  or  the  26th  day  of  December,  shall  be  a  good  and  sufficient 
Botioe  on  either  side  for  Thomas  Wilsher  to  quit  and  deliver  up  fKM- 
NBiion  of  the  house  to  Henry-  Piper^  or  othet  agent  for  thft  time  bei^g 
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cf  Mn.  Henley's  tnistee&  As  witness  our  haods  the  day  and  year 
ebote  mentioiied.  *'  HimBT  Pipsr. 

"TH01IA3  WlLSHSB." 

Tbomas  Wilsher  occapied  tlie  dveUiug^hoase  under  this  written 
agreement  np  to  IfidsaRimer,  1860,  a  period  of  two  and  a  quarter 
years,  and  during  tbe  whole  of  such  period  was  assessed  to,  and  paid, 
the  poor-rates  of  the  parish  of  St.  Olave,  Silver  Street,  in  respect  of 
the  dwelling-house.  He  paid  the  rent  of  the  house  monthly  during 
the  whole  period;  and  it  was  conceded  by  the  appellants  that  all 
^£111  o^b^f  <^o^^io°8  ot  obtaining  *a  settlement  pad  been  fulfilled 
'^  by  him,  and  that  be  bad  gained  a  settlement  ip  their  parish  if 
the  written  agreement  constituted  a  yearly  hiring  or  renting  of  the 
dwelling-house  for  the  term  of  one  whole  year  within  stat.  6  0. 4,  c. 

. '  Tbe  question  for  the  opinion  of  the  Court  wa%  Whether  the  writ- 
ten agreement  constituted  sueh  yearly  hiring  or  renting  of  the  dwell- 
ibg-house  for  the  term  of  one  whole  year.  If  the  question  were 
answered  in  the  affirmativci  then  the  ord^r  of  Sessions  was  to  be 

£ashed|  and  the  order  of  removal  was  to  stand  confirmed ;  otherwise 
)  order  of  Session^  quashing  tbe  order  Off  removal  was  to  stand 
confirmed. 

'  The  case  was  ar|aed  (Nov.  11th)  before  Cockbum,  Q.  J.,  Wightmaa 
and  Mellor,  Js. :  Blackbumi  J.,  left  the  Court  after  the  argument  for 
the  respondents. 

Giffiord  wi  G.  Tuybr,  in  support  of  the  order  of  Sessions.— The 
agreement  did  not  operate  as  a  yearly  binng  within  stat  6  Q.  4,  c.  57, 
8.  2,  for  it  did  not  gite  an  estate  for  a  jjrear  to  the  tenant;  probsbly 
the  parties  contem|^ted  a  quarterly  hirug.  Beg.  v.  The  Inhabitants 
«f  Chawton,  1  Q.  B.  247  (E.  C.  L.  B.  vJ.  41),  is  the  only  case  in 
which  it  has  been  held  that  a  settlement  was  gained  where  an  annual 
rent  was  not  fixed ;  but  in  (hat  case  the  estate  could  not  have  been 
determined  at  an  earlier  period  than  six  months  from  the  expixatioD 
of  the  first  six  months.  [Cocxbubn,  C.  J.---Here  four  quarterljr  days 
are  expressly  named^  so  that  in  the  contemplation  of  the  parties  the 
tenancv  must  run  on  for  a  year«  unless  a  month's  notice,  expiring  on 
one  of  those  davs,  intervened.]  The  clause  as  to  notice  is  a  restnc- 
^S121  ^^^^  ^^  ^^^  *right  of  the  tenant  to  quit  at  tha«nd  of  a  raoatb. 
*'  [Blaouukk^J.— -Ixi  Bex  V.  The  Inhabitants  of  Heratmonceaux, 
7  B.  &  C.  661, 666  (E.  C.  L.  B.  vol.  14),  a  yearly  rent  was  named ;  but 
.  ihe  decision  was  upon  the  principle  of  die  dictum  of  Buller^  J^  in 
.  Birch  V.  Wright,  1  T.  B.  878,  880.  So^  here,  the  instrument  is  to  be 
.  IfMted  as  a  lease  for  so  many  quarters  as  tbe  tenant  shall  occupy,  if 
.  not  defeated  by  noticej  In  Bex  t;.  The  Inhabitants  of  Bathwick,  4 
B.  k  B.  836  (£.  C.  L.  B.  voL  16),  tbe  question  arose  on  stat.  69  G.  9, 
0.  60;  there  was  a  weekly  rent  paid  quarterly,  an<i  the  Sessioas 
havinff  decided  against  a  yearly  tenancy,  this  Court  refused  to  disturb 
«heir  decision.  In  Bex  t;.  The  Becorder  of  Ponttfract,  2  Q.  B.  518, 
£56  (E.  C.  L«  B.  vol.  42X  Patteson,  J.,  said,  ''The  expression  *bona 
iflde  Kented,^  in  stat.  6  O.  4»  o.  67,  a.  2r  i<  ambiguous  as  it  stands^  and 
night  not  of  itself  implf  that  tbe  party  renting  ha4  hired  for  a  year; 
but  die  subsequent  woids^  'occupied  under  nm  yearly  hiring,'  shovr 
tfiai  hiring  aivl  rentirg  must  naian  tbe  samc^*'  and  therefore  there 
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miut  be  a  hiring  for  a  jear.  In  Kemp  v.  Derrett,  S  Gamp.  510,  where 
the  agreement  was  that  the  tenant  Was  always  to  be  subject  to  quit  at 
three  months'  notice,  Lord  Ellenborongh  held  the  tenancy  to  be  from 
three  months  to  three  months.  In  The  Overseers  of  Willesden,  appts^ 
The  Overseers  of  Paddington,  respts.,  S  B.  &  S.  593  (£.  C.  L.  R  vol 
118),  there  was  an  express  agreement  that  the  tenancy  should  be  for 
three  months  certain,  and  afterwards  that  three  months'  notice  should 
be  sufficient,  and  it  was  decided  that  after  the  first  three  months  the 
holding,  being  indefinite,  was  yearly,  andCrompton,  J.,  p.  697^  referr  . 
red  to  the  rent  being  yearly.  Here  the  parties  have  provided  for  a 
continuance  of  the  tenancy  beyond  a  vear  upon  the  ^original  r«e-i  o 
terms,  but  there  is  no  stipulation  that  it  shall  so  continue.  ^ 

W.  J.  Paynej  contr&. — The  agreement  operated  as  a  demise  for  a 
Tear  with  a  condition  of  defeasance.  If  a  tenant. occupies  for  several 
years  under  a  general  indefinite  hiring  he  gains  a  settlement:  whether 
the  rent  is  payable  monthly  or  quarterly  is  immaterial.  The  cases 
at  settlement  by  birfng  ind  service  for  a  year  are  analogous :  Rex  p. 
The  Inhabitants  of  Byker,  2  B.  ft  C.  114  ?E.  C.  L.  R.  vol.  9).  Rex  v. 
St.  Andrew  in  Peiihore,  8  B.  &  C.  679  (E.  C.  L.  R.  vol.  15),  Wands- 
worth  V.  Putney,  2  Bott  P.  L.,  by  Tidd  Pratt,  pi.  i88.  In  The  Over- 
seers of  Willesden,  appts.,  The  uverseers  of  Paddington,  respts.^  SB. 
k  S.  598  (E.  G.  L.  R.  vol.  118),  Crompton,  J.,  p.  597,  observed  thai  m. 
tenaDcy  for  six  months  certain  and  afterwards  from  three  months  io> 
three  months  wds  unusual.  In  Kemp  v.  Derrett,  8  Camp.  510,  the. 
qnestion  was  whether  the  notiee  was  nroper.  [Ggiokbubn,  C.  J.^- 
llie  period  for  which  notice  is  requirea  governs  the  duration  of  the 
tenancy,  unless  there  is  something  in  the  agreement  to  the  contrary. 
WiGHTXAir,  J. — ^In  Kemp  «.  Derrett  it  was  tiot  necessary  to  determine 
what  the  holding  Was.]  Cur.  ach.  vuU. 

Nov.  25.     Mkllob,  J.,  delivered  the  judgment  of  the  Court. 

If  we  had  been  requii>ed  for  the  first  time  to  put  a  construction 
upon  the  6  6.  4,  c.  57,  s.  2,  and  the  previous  statute  of  59  G.  8,  c.  50, 
we  might  have  hesitated  to  decide  that  in  the  present  cate  a  settle- 
ment had  been  gained. .  In  other  words,  We  should  have  doubted 
whether  *the  pauper  had  bont  fide  rented  a  tenement  lor  Que  r^gi± 
whole  year  or  occupied  under  such  yearly  hiring.  The  case  '- 
of  Bex  V.  The  Inhabitants  of  Herstmonceaux,  7  B.  &  C.  551  (E.  C.  L. 
B.  vol.  14),  however^  is  a  decisive  authority  that  those  statutes  did 
iX)t  require  any  other  hiring  or  renting  than  would  in  ordinary  cases 
constitute  a  tenancy  for  a  year. 

Now  the  rule  of  law  is  that  a  renting  of  a  tenement  for  an  indefinite 
period  and  an  occupation  for  a  year  constitute  a  tenancy  for  a  year. 
In  the  present  case  it  was  conceded  that  the  tenancy  coula  not  be  con*, 
ndered  a  monthly  tenancy  by  reason  of  the  restriction  upon  quitting 
or  determining  the  tenancy.*^  The  monthly  rent  being  excluded  ia 
determining  the  character  of  the  tenancy,  to  what  other  conclosioa 
can  we  come  than  that  it  was  a  hiring  of  the  tenement  indefinite  as  to 
duration,  but  terminable  at  a  month^  notice  on  either  side  on  any  of 
the  specified  quarterly  days  7  And,  th^  house  having  been  actually 
occupied  under  that  hiring  for  upwards  of  two  years,  it  appears  to  us 
that  It  mnsi  he  considered  to  have  been  an  oceupatiov  nnder  a  hiring 
for  a  year. 
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Many  oases  bare  been  decided  with  reference  to  settlements  by 
hiring  and  service  which  establish  that  a  hiring  at  weekly  wages 
determinable  on  a  month's  notice,  and  service  under  such  hiring  for 
more  than  a  year,  gives  a  settlement :  Bex  v.  The  Inhabitants  of 
Hampreston,  5  T.  B.  205,  and  Bex  v.  The  Inhabitants  of  Great  Yar- 
mouth, 6  M.  &  S.  114.  Those  cases  are  analogous  to  the  present  so 
soon  as  the  effect  of  the  statute  6  G.  4,  c.  57,  s.  2,  is  determined. 

We  are  therefore  of  opinion  that  the  rule  for  quashing  the  order 
of  Sessions  must  be  absolute.  Order  of  Sessions  quashed. 


♦515]    •HALL,  Appellant,  KNOX,  Respondnnt.    Nov.  18. 

AaeAtii^.— 25  dh  25  7ki.  c.  117,  «.  2.— &orv&. 

Up«ii  sn  SaforaiaHoii  sf^loft  »  pcrtoa  nndw  f Ut  25  M  H  Viet.  e.  114,  t.  S,  for 
obUincd  fUM  bj  milMrliiUy  Mng  on  Uad  in  foorek  or  pnnnU  of  game,  il  ia  not  noecMiiy 
to  proTo  on  notoal  fonreh  of  t|io  ponon  by  tho  oonitnblo  if  gsmo  wm  foen  open  tho  ponos. 

Case  stated  pursuant  to  stat.  20  &  21  Vict.  o.  43. 

At  a  Pett^  Siessions  holden  at  Alnwick,  in  the  county  of  Nortbum- 
berland,  an  information  under  stat.  25  &  26  Vict.  c.  114,  preferred  by 
the  appellant  against  the  respondent,  charged  that  the  respondent^  on 
the  20th  June,  1868,  at,  &c.,  *'  having(a)  been  found  by"  the  appellant, 
*^  a  constable  of  the  said  county,  in  a  certain  public  place,  to  wit»  a 
footwav,"  [describing  it],  *'  who  then  and  there  had  good  cause  to  sus- 
pect" the  respondent  "of  coming  from  land  where  he  had  been  unlaw- 
fully in  search  or  pursuit  of  game,  and  having  in  his  possession  a 
certain  gun  which  nad  been  used  for  unlawfully  killing  and  taking 
game." 

The  facts  admitted  were,  that  the  constable  heard  the  report  of  a 
gun,  and  went  along  a  public  footpath  in  the  direction  of  the  report 
when  he  heard  a  second  report,  and  proceeding  further  he  heard 
another  report,  saw  the  smoke,  and  immediately  afterwards  saw  tbo 
respondent,  with  a  gun  in  his  hand,  on  a  public  footpath ;  he  also  saw 
a  person  inside  the  enclosed  land  adjoining,  who  threw  a  rabbit  on 
the  footpath,  close  to  the  respondent,  who  then  changed  the  gun  from 
his  right  to  his  left  hand,  and  was  in  the  act  of  picking  up  the  rab- 
*5161  ^^'  ^^^  before  doing  it  he  saw  the  constable  and  immediately 
-I  *ran  away.  The  constable  seized  the  rabbit  and  followed  the 
respondent,  but  was  not  able  to  get  hold  of  him. 

The  appellant  contended  that  an  actual  search  of  the  person  of  tho 
respondent  was  not  neoessary  to  bring  the  case  within  the  Act ;  that 
the  fair  presumption  from  the  facts  was  that  the  respondent  had  used 
the  gun  unlawfully  for  taking  or  killing  game ;  that  if  a  search  was 
material  to  give  the  justices  jurisdiction,  it  was  not  necessary  that  a 
person  should  be  laid  hold  of  and  searched ;  that  the  constable  had 
seen  all  that  was  necessary  to  constitute  the  offence,  and  that  any  fur- 
ther search  would  have  been  useless. 

On' the  other  hand  it  was  said  that,  to  give  jurisdiction  to  summon 
or  hear  and  determine  a  case  under  25  &  26  Vict,  c  114,  which  was  a 

(•)Si«. 
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penal  statute,  its  proyisioDS  must  be  strictly  complied  witb,  Mid  bel 
set  in  motioa  bj  a  constable  making  an  actual  search  on  the  person* 
of  tbe  offender,  and  if,  upon  such  search,  he  finds  -game  unlawfullji 
taken  or  a  gun  unlawfully  used,  he  is  then  to  apply  for  a  summons;' 
that  the  search  mentioned  in  the  Act  means  something  more  than^ 
merely  seeing  an  article  in  the  possession  of  the  party  searched,  and' 
that,  if  the  constable  cannot  make  the  search  by  the  ofTender  running) 
away,  he  may  be  proceeded  against  under  stat.  1  &  2  W.  4,  c.  82.       > 

The  majority  of  the  Bench,  considering  an  actual  search  necessary, 
under  stat.  25  &  26  Vict.  c.  114,  dismissed  the  information.  > 

The  questions  for  the  opinion  of  the  Court  were :  firsts  whether  a- 
search  by  a  constable  is  necessary  to  giye  jurisdiction  to  summon  and* 
hear  and  determine  cases  under  this  Act.  Secondly,  if  so,  whether: 
tbe  foregoing  facts  disclosed  such  a  search  as  the  Act  contemplated,   i 

*No  counsel  appeared  for  the  respondent  r«5i7^ 

Kemplay,  for  the  appellant.— Stat  26  &  26  Vict  c.  114,  s.  2 :—  •• 
^It  shall  be  lawful  for  any  constable  or  peace  officer  ...  in  any  high- 
way, street,  or  public  place,  to  search  any  person  whom  be  may  haye. 
good  cause  to  suspect  of  coming  from  any  land  where  he  shall  haye 
been  unlawfully  in  search  or  pursuit  of  game, ....  and  haying  in 
bis  possession  any  game  unlawfully  obtained,  or  any  gun,  &c.,  .... 
and  also  to  stop  and  search  any  cart  or  other  conveyance  in  or  upon 
which  such  constable  or  peace  officer  shall  haye  good  cause  to  sixspect 
that  any  such  game  or  any  such  article  or  thing  is  being  carriea  by 
any  such  person,  and  should  there  be  found  any  game  or  any  such 
article  or  thing  as  aforesaid  upon  such  person,  cart,  or  other  con- 
yejance,  to  seize  and  detain  such  game,  article,  or  thing;  and  such 
coDstabte  or  peace  officer  shall  in  such  case  apply  to  some  justice  of 
the  peace  for  a  summons,  &c.;  and  if. such  person  shall  haye  obtained 
such  game  by  unlawfully  going  on  any  land  in  search  or  pursuit  of 
game,  or  shall  have  used  any  such  article  or  thing  as  aforesaid  for 
nnkwfuUy'killing  or  taking  game/' .  ,  •  .  he  shall  be  subject  to  a 
penalty  not  exceeding  62^  and  shall  forfeit  such  game,  guns^  &oi 
[WiOHTMAK,  J. — The  information  as  set  out  in  the  case  is  imperfect] 
ITo  objection  was  made  to  it  at  the  hearing  before  the  justices. 

First.  A  search  by  a  constable  is  not  a  condition  precedent  [Mkl- 
LOB,  J. — Tbe  statute  says  "  and  such  constable  or  peace  officer  shall 
in  9uch  case  apply  to  some  justice  of  the  peace  for  a  summons,"  that 
ii,  where  he  has  searched  the  person  or  cart    Blackburk,  J. — ^That 


looks  as  if  the  statute  gave  exceptional  process  to  be  *resorted  r^rgi* 
to  only  when  a  search  had  been  made.]  The  power  of  search  '- 
18  given  for  the  purpose  of  furnishing  proof  of  the  offisnce.  [  WiOHT- 
Xan,  J. — ^Tbis  statute  gives  the  power  to  seize  and  detain  game  found 
in  the  possesfidon  of  a  person,  whieh  power,  under  stat  1  &  2  W.  4,  c. 
S2, 8.  S6,  existed  only  when  the  person  was  found  trespassing  on  land. 
Suppose  stat.  25  &  26  Vict  c.  114  had  not  passed,  would  the  respond- 
ent have  been  liable  to  any  penalt;^?]  Stat  1  &  2  W.  4,  c.  82,  s.  80 
applies  only  to  trespassing  on  land  in  the  daytime. 

Secondly.  Here  was  sufficient  to  give  tbe  justices  jurisdiction 
without  an  actual  search  of  the  person.  [Wiohthax,  J. — A  seardi 
is  in  the  nature  of  procedure  to  ascertain  whether  the  person  has  the 
game  or  other  articles  in  his  possession.    H  ere  he  Was  seen  to  have 
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liMni  withoui  a  ietroh.  Cocsbubn,  C.  J. — By  transposing  the  words 
et  «fiat  26  k  26  Yiot  o,  114,  %  2,  the  clause  would  read  thus:— "If  a 
OTDstable  Buspeots  a  person  of  ooming  from  land  where  he  has  beea 
lUdawfuUy  in  pursuit  of  gamei  he  shall  be  at  liberty  to  search  him, 
sttd  if  he  finds  game  upon  such  person  he  may  apply  to  a  magistrate 
tor  a  summons/'  We  may  change  the  collocation  of  the  words  ia 
order  to  get  rid  of  the  monstrous  absurdity  of  holding  that  in  such  a 
ease  as  the  present  a  search  was  necessary:  it  cannot  have  been 
iBteiided  that  if  a  sum  is  seen  coming  out  of  a  plantation  with  a  gun 
on  his  shoulder  and  rabbits  in  his  possession  it  should  be  necessarj  ' 
tn  go  tfartMigh  the  proeess  of  searching  him.  MsLLORy  J. — l^he  words 
*' in  such  oaae''  are  satisfied  by  the  constable  seeing  the  game  or  otber 
article  in  the  possession  of  the  person.  Blagkbubn,  J. — If  the  cod- 
•table  siees  game  or  other  article  upon  the  person  it  is  not  necessary 
mitta  ^^^^  there  should  be  a  ^search :  if  not,  and  no  search  is  made, 
^^^  the  case  is  remitted  to  the  old  Game  Act,  1  &  2  W.  4,  c.  32.] 

Per  CuBiAiL    (CoOKBURK,  C.  J^  WiGHTMAir,  Blaokjbcbk,  and 
Xbllob^  Js^)  Case  remitted  to  the  jnsticea 


HATIX)N,  Appellant,  7ATIiOB,  Kespotodetilw    Nlom.lS, 

Jfa/ctoryAOi^  3  <1^  4  Vf.  4,  e.  103, 9, 1, 7<f  9  Viei,  e.  15,  w.  IT,  73,  and  SdkeduU  (A). 

-^BSffUier  of  yiung  pets&wt:^*'  WipAii^*  ikratii 

8tei  9*4  4  W«  4,  «•  lOS,  a.  1,  pMhfbiti  panonf  B&d«r  •ightowi  jwtt  of  sgt  \Mg  alloire^  to 
#9rk  in  tli«  Bigbt  In  any  ootton  mUI  or  ftotoiy  wlkorein  any  ueohnnlcnl  povtr  it  mod  to  pnpil 
tfko  ■aehlnoffy,  ottlMr  la  NStoMns,  oArdtng,  rdving,  fpinBfais,  ploofog,  IvfrtlDf^  iMndbf^ 
tfkfotrfaif,  dtonUfng^  noMtog,  nskteg  iSktUA,  Jo^  in  moj  Mtth  ariU  or  ftotory.  By  itML  T  A  • 
Vlot  e.  15, «.  7S»  any  ponon  viiofhall  work  in  M17  fnotory  oilbor  in  uj  ■aSvfactniiBr pro- 
mUf  or  In  nnjr  Imboar  inoidoat  to  007  nuiaaiketariDg  proooti,  shall  bo  doomod  to  bo  eiDplojW 
laonln.  A.  waf  a  maanfaetnror  of  ootton  lowing- thread,  and  ownof  of  a  fketory  at  it.,  sod 
•f  praniiov  ia  L.  At  tho  faotoi7  at  H  ho  doaUod  ootfeoa  jrafttt  Ittto  MiHag-4hhiad,  la  baaka 
fiSdjIbrthawholooaBaHMkoC;  Ibr  tha  rolaU  ioaliri  aad  oouOt  ooafamon  ll  waa  aoat  to  tho 
fiaaiioor  la  L.  ia  haaka^  and  tboro  woaad  bj  laobinafy  «oTod  bj  ataaia-poiPir  •■  to  boUlaa 
Hold,  that  tiio  whiding  at  tho  promiaoa  ia  L.  waa  within  both  tho  aboTo  onaetOMatf,  m  tf  te 
yoador  A.  liablo  for  not  hooping  a  rogistor  of  yonag  pertona  omplojod  In  hit  Ihotory  la  "L, 
aaaofdiag  to  tho  foim  prMOribod  la  SobMalo  (B.)  by  aast  St  of  tho  lator  Aaiw 

Gasb  stoted  pursuant  to  stat.  20  &  21  Tict  c.  43. 

At  a  Petty  Sessions  holden  in  the  borough  of  Leicester,  the 
respondent  appeared,  in  answer  to  a  summons  obtained  by  the  appet 
iant,  for  that  he,  the  respondent,  neglected  to  keep  a  register  of  young 
persons  employed  in  his  factory  in  Mansfield  Street,  Leicester,  con- 
Irary  to  the  provisions  of  stat  7  48  Vict,  c  15,  s.  27. 

The  appellant  is  one  of  Her  Majesty's  Sub-inspectors  of  Factories^ 

juad  has  the  charge  of  the  district  from  Macclesfield  to  Market  Bar- 

lorough,  including  the  county  and  borough  of  Leicester. 

*620T      *^ho  respondent  is  a  manu£Eicturer  of  cotton  sewing-thresd, 

^  and  is  owner  of  a  fiictory  situate  at  Mansfield  in  the  count?  of 

;Nottingfaam,  and  of  premises  in  Mansfield  Street  in  the  borough  of 

Leicester.    At  the  factoiy  at  Mansfield  the  respondent  doubles  cotton 

'  yarns,  or  the  article  which  ia  purchased  in  the  Manchester  market  as 

^  '  twif^"  into  sewing-thread,  which  is  sent  out  from. then  \&  to  the  prs- 
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miaes  al  Leicester  in  hanks^  Whioh  are  packed  in  lar^e  parcels  called 
bundles,  and  which  are  therCi  for  the  purpose  of  meeting  the  conveni- 
ence  of  the  fet&ii  traders  and  small  consamersy  wonnd  bj  machinerr, 
mored  by  steam-power,  firstly  ihroagb  wire  guides  on  to  large  boV 
bins  oalled  cops,  and  secondly  from  the  oops  through  other  guides  on 
to  other  bobbins  of  much  smaller  dimensions  called  spools. 

The  premises  at  Leicester,  to  which  alone  this  case  relates,  are 
worked  by  steam*poiiirer,  and  the  only  process  carried  on  therein  is 
that  of  winding  tne  sewing-thread  so  sent  from  Mansfield  or  other 
places  from  the  banks  on  to  the  cops^  and  from  the  cops  oh  to  the 
spools.  The  sewing^thread,  #hen  it  leaves  the  factory  at  Mansfield 
in  hanks,  is  ready  for  the  wholesale  market,  and  is  so  sold,  in  the 
8&roe  state  in  which  it  is  deceived,  at  Leicester.  The  process  of  wind* 
ing  from  larger  into  smaller  quantities  renders  the  article  more  sale« 
able  to  the  ordiriary  small  consumers  of  sewing^thread,  and  the  thread 
exhibits  a  brighter  appearance  by  reason  of  the  solid  and  regular  way 
in  which  it  is  wound  on  the  spool.  The  respondent  keeps  at  his 
&ctory  at  Mansfield  a- register  of  young  persons  employed  therein. 
according  to  the  fotm  prescribed  in  Schedule  B.  annexed  to  stat.  7  h: 
8  Vict,  c  1&,  and  in  pursuatice  of  the  provisions  contained  in  sect.  27 
of  the  same  Act,  but  he  does  xiot  keep  such  a  register  at  his  premises 
in  L^icesten 

*0n  the  2d  February,  186S,  the  appellatit  called  at  the  pre*  r4(g*« . 
miaes  of  the  resp6ndent,  situale  in  Mansfield  Street,  in  the  ^ 
borough  of  Leice^r,  whilst  the  machinery  employed  therein  was  at' 
work,  and  required  th6  respondent  to  producci  a  roister  of  yonn^ 
persons  according  to  the  form  pi^escrib^d  in  Schedule  B.  by  sect.  27 
of Btat  i kS  Vict  c.  16,  and  demanded  to  examine  the  same.  Tba- 
respondent  failed  U>  produce  any  such  Agister,  and  admitted  that  he^ 
did  lioC  keep  one. 

It  was  argaed^  by  ther  appellant^  thiat  the  respondent's  premises  at 
Leicester  were  a ''  cotton  miir'  or  "  factory^  within  the  meaning  ot 
tut.  a  ic  4  W.  4,  e.  108,  a.  1,  aUd  that  the  woid  "  winding"  mentiooedl 
in  that  section  included  the  process  carried  on  by  the  respondent  of 
winding,  by  maebinerv  worxed  by  steam-power^  sewing  cotton  from 
banks  on  to  cops  and'^om  copison  to  spools,  and  that^  inasmuch  as  the 
principles  comprised  in  stat  8  &  4  W.  4,  c.  103,  were  incorporated 
into  the  ameiAding  Act  7  &  8  Viet,  c  15,  and  were  explained  by  sect 
73  of  that  Act,  the  respondent  had  rendered  himself  liable  to  a  penalty 
for  not  keeping  a  'register  as  re<|.uired  by  sect.  27  of  that  Act. 

On  behalf  ot  the  respondent  it  was  contended  that  the  winding  of 
sewing-thread  which  was  carried  on  by  him  at  his  prepnises  at  Leicea* 
tcr  was  not  the  "winding*^  referred  to  in  stat.  8  4  4  W.  4,  a  108,  s.  1, 
(bat  being  winding  incidental  to  the  manufacture  of  the  sewing-thread 
from  the  yam  or  twist  of  which  it  is  composed,  and  which  was  all 
done  at  the  respondent's  factory  at  Mansfield ;  and  that  the  premises 
of  the  fespondent  at  Leicester  were  not  a  cotton  mill  or  factory  within 
thenieantng  of  stat  7  &  8  Viet  e.  15,  as  no  steam,  water,  or  any  other 
nechaaica!  power  was  used  there  for  moving  ^or  working  any  r«rM 
naehinery  employed  in  the  sftanu&eturing  or  finishing  or  in  '- 
any  process  incident  to  the  manufiieture  of  cotton  or  of  any  of  the 
other  articles  referred  to  in  the  said  Act^  and  therefore  the  respondent 
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was  not  bound  to  keep  tbe  register  therein  aocordine  to  the  forms  and 
directions  given  in  Schedule  B.  to  that  Act  annexed. 

The  justices  doubted  whether  the  1st  section  of  stat.  8  &  4  W.  4.  c. 
108,  was  not  repealed  by  implication  hj  the  78d  section  of  stat.  7  &  8 
Yict.  c.  15,  as  to  the  meaning  of  the  word  "  factory/'  and  also  whether 
the  respondent  could  be  convioted  of  an  offence  against  the  27th  section 
of  stat.  7  &  8  Yict.  c.  15,  if  the  building  occupied  tind  used  by  him  were 
not  a  factory  within  the  meaning  of  the  78d  section  of  that  Act,  even 
assaming  it  to  be  a  mill  or  fijtctory  within  the  1st  section  of  stat.  8  &4 
W.  4,  c.  103.  They  further  doubted  whether  the  building  of  the  respond- 
ent was  a  cotton  mill  or  factory  within  the  meaning  of  stat.  8  &  4  W. 
4,  c.  108,  s.  1,  the  words  of  that  section,  so  far  as  they  relate  to  the  pre- 
sent case,  appearing  to  refer  to  mills  in  which  cotton  is  manufactured 
from  the  raw  material  into  yarn,  and  the  word  ''  winding"  in  that  sec- 
tion, taken  in  connection  with  the  words  which  precede  and  follow  it, 
appearing  to  refer  to  tbe  process  of  winding  in  the  course  of  preparing 
and  manufacturing  the  raw  material  of  cotton  into  yarn,  and  not  to 
the  process  of  winding  sewing-cotton  from  hanks  on  to  cops  and  from 
cops  on  to  spools,  the  process  practised  at  the  premises  of  the  respond- 
ent at  Leicester.    For  these  reasons  they  dismissed  the  summons. 

If  the  Court  should  be  of  opinion  that  they  were  wrong  in  so  doing 
the  respondent  was  to  stand  convicted  in  the  nominal  penalty  of  21, 
together  with  the  costs  of  the  information. 

*5231  *^^^'  ^  ^^^'^y^'  T^^»  8-  ^f  enacts,  *<  That  from  and  after 
-I  the  Ist  day  of  January,  1884,  no  person  under  eighteen  years 
of  age  shall  be  allowed  to  work  in  the  night,  (that  is  to  say),  between 
the  hours  of  half  past  eight  o'clock  in  the  evening  and  half  past  five 
in  the  morning,  e^coept  as  hereinafter  provided,  in  or  about  any  cot* 
ton,  woollen,  worsted,  hemp,  flax,  tow,  linen,  or  silk  mill  or  factory, 
wherein  steam  or  water  or  any  other  mechanical  power  is  or  shall  be 
used  to  propel  or  work  the  machiner^r  in  such  mill  or  factory,  either 
in  scutcning,  carding,  roving,  spinnmg,  piecing,  twisting,  winding, 
throwing,  doubling,  netting,  making  thread,  dressing  or  weaving  of 
cotton,  wool,  worsted,  hemp,  flax,  tow,  or  silk,  either  separately  or 
mixed,  in  any  such  mill  or  factory  situate  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland." 

Stat.  7  &  8  Yict.  c.  15,  s.  27,  enacts,  "  That  roasters  shall  be  kept 
in  the  factory  to  which  thev  relate,  by  the  occupier  of  every  factory, 
according  to  the  forms  and  directions  given  in  Schedule  (B.)  to  this 

Act  annexed; and  the  registers,  certificates,  and  other 

docaments  required  bv  this  Act  to  be  received  or  kept  shall  be  fbrth- 
^with  prodaced  to  the  inspector  or  sub-inspector,  on  his  demanding  t^ 
examine  the  8<^me  at  any  time  when  the  &ctory  is  at  work." 

Sect.  73,  the  interpretation  clause;  enacts,  'Hhat  the  Factory  Act," 
8  &  4  W.  4,  c.  103,  "  as  amended  by  this  Act,  and  this  Act,  shall 
be  construed  to^vether  as  one  Act,  and  that  so  much  of  the  Fac- 
tory Act,  and  ot  any  rule  or  regulation  theretofore  made  by  any 
inspector,  as  is  inconsistent  with  this  Act,  shall  be  taken  to  be 
repealed ;  .  .  .  and  any  person  who  shall  work  in  any  factory,  whether 
for  wages  or  not,  or  as  a  learner  or  otherwise,  either  in  any  manufao- 
*5241  ^^''^'^8  process,  or  in  *any  labour  incident  to  any  manufacturing 
*      ^  process,  or  in  cleaning  any  part  of  the  factory,  or  in  cleaning 
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or  oiling  any  part  of  the  machinery,  or  in  any  other  kind  of  worlc 
whatsoever,  save  in  the  oases  hereinafter  excepted,  shall  be  deemed, 
notwithstanding  any  other  description,  limitation,  or  exception  of 
employment  in  the  Factory  Act,  to  be  employed  therein  within  the 
meaning  of  this  Act;  ....  and  the  word  'factory,'  notwithstanding 
any  provision  or  exemption  in  the  Factory  Act,  shall  be  taken  to 
mean  all  buildings  ana  premises  situated  within  any  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  wherein  or  within  the 
close  or  curtilage  of  which  steam,  water,  or  anv  other  mechanical , 
power  shall  be  used  to  move  or  work  any  macninery  emploved  ia 
preparing,  manufacturing,  or  finishing,  or  in  any  process  inciaent  to  • 
the  manufacture  of  cotton,,  wool,  hair,  silk,  flax,  hemp,  jute,  or  tow, 
either  separately  or  mixed  together,  or  mixed  with  any  other  material 
or  any  fabric  made  thereof.^' 

WeMy,  for  the  appellant. — ^The  two  statutes  are  to  be  oonstnied 
together  as  one  Act.  The  second  winding  which  the  cotton  under- 
goes on  the  respondent's  premises  at  Leicester  is  a  ''  winding"  within 
Stat.  S  &  4  W.  4,  c  108,  s.  1,  which  is  not  confined  to  a  prooess  in 
making  sewing-thread  from  cotton  in  its  raw  state.  [Mkllob,  J. — 
Neither  cotton  nor  any  of  the  materials  mentioned  in  sect.  1  can  be 
wound  if  they  are  in  a  raw  state:  therefore  they  must  have  undergone 
some  previous  process.  The  mischief  is  the  same  whether  the  wind* 
iag  is  in  the  one  stage  or  the  other.]  Also  this  winding  is  incident  to 
tiie  process  of  manufacturing  sewing-cotton,  and  therefore  is  within 
Stat  7  &  8  Yict.  c.  15,  s.  78,  the  words  of  which  are  "in  any  manu- 
facturing process,  or  *in  any  labour  incident  to  any  manufSEMS-  r*MK, 
taring  process."     [He  was  then  stopped.]     ^  I-    " 

Field,  for  the  respondent. — Stat.  8  &  4  W.  4,  c.  108,  s.  1,  specifies  the 
ncoessive  stages  in  the  process  of  nuiking  thread ;  and  the  "  winding" 
there  mentioned  is.  that  which  occurs  in  making  it  into  yarns  called 
'Uwist"  before  it  is  doubled  into  sewing-thread.  The  winding  on  the 
l^pondent's  premises  at  Leicester,  for  the  purpose  of  making  the 
thread  more  saleable,  is  not  within  that  section;  nor  is  it  within  stat. 
7  &  8  Yict.  c.  15,  s.  78.  [^Cockburn,  C.  J.^^uppose  the  respondent 
had  this  machinery  for  winding  the  sewing-thread  in  another  part  of 
his  factory  at  Mansfield,  would  not  the  winding  there  be  incident  to 
the  manufacture  of  cotton  7]  The  packing  of  an  article  such  as  sugar 
into  small  packets,  or  the  eutting  of  paper  into  folios,  quires,  and 
sheets,  is  no  part  of  the  manufacture  of  it.  [Wiohthak,  «f . — One  of 
fte  objects  of  the  Legislature  was  to  protect  the  health  of  young 
children ;  and  with  reference  to  the  occupation  of  the  ohild  it  makes 
•no  difference  whether  it  is  employed  in  the  first  winding  or  the 
second.] 

CocKBURK,  C.  J. — The  present  case  is  within  both  statutes.  The 
winding  of  the  thread  on  the  respondent's  premises  at  Leicester  is  a 
*' winding"  within  stat.  8  &  4  W.  4,  c.  108,  s.  1,  which  is  not  confined 
to  a  process  of  manufacture;  and  it  is  "incident  to"  a  **  manufacturing 
process,"  within  stat.  7  &  8  Yict.  c.  16,  s.  78,  because  it  brings  cotton 
thread  into  a  state  in  which  it  is  more  saleable. 
WiOHTMAN  and  Mbllob,  Js.,  concurred. 

Judgment  for  the  appellant. 
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MM1  *The  QUEEIT  t^.  The  Board  of  Worki  for  the  STRAND 
^*^J  District.    Kov.!. 

JM^.r-^BoMdtay.'-^lKgkway.'-'MeirvpolU  Local  ManagemaU  A<k^  18 1^  19  Firf.  e« 
120,  Mi.  140,  1^,  105.--(Mcr/or  ea^yenfet.— 25<^  26  Yid.  e.  102, «.  Z^.-^Audiim 
of  DisUriel  Board. 

Ab  A«it  of  SO  Car.  S,'<for  nikiag  pwt  of  Um  parifli  of  Si  MartiB  ta  tb«  FMdt »  Btwfvuh, 
ta  be  ealled  ih«  iMir  pwich  of  St.  Anno  within  th«  Liberty  of  IfoetmlBitaf,'*  OBBotoA  thtt 
^bU  that  preciBot  iBoladod  irithln  tho  boaadi  horeiftor  otprMsod,  tb4t  b  to  amy,  alt  (ho  boBMi, 
l^antttiy  iBBdi,  Bad  groBBda  begiBniag  at,  Ae.....^.wftb  all  tbo  oait  ildo  of  fiobo  Btroot  te  the 
f ifB  0^  Ae.,  btisf  tho  ooraor  boBio  at  tbo  Borlli  oM  of  tho  laid  Solio  Sitoot  abBttiag  vpoo  tbi 
klBf'i  highway  or  gtoat  road,",  now  Oxford  Stroot,  <<  with  all  tbo  boBioi  and  gromdo  abottiBi 
oi  and  BpoB  tho  oaid  road  loading  from  tho  laid  ligB  of^"  Ao.,  ibonld  bo  a  bow  pariah.  Bofoio 
tho  pasting  of  Tho  Motropolltan  Loeal  MaBagemont  Aot,  18  A  19  Viet  o.  ISO,  and  aflcr  Cho 
paasing  of  it  dowB  to  tho  making  of  tho  order  after  moBtloBod,  tie  TOitf^  Of  tbo  paruh  of 
8i  Maryloboao  patod  tho  wbolo  of  Oxford  Straot  Ob  tho  0th  Matob,  1857,  tbo  Motvopolhaa 
Board  of  Workf  made  aB  order  ia  pBTfOBBoe  of  ioot  140,  bj  whioh,  after  reciting  that  Ozfeid 
Street  wai  In  more  (bao  obo  payiiih,  that  ii  to  aaj,  1b  tho  paritboa  of  Sl  Harylobooe^  St.  d^ 
St.  J.,  and  Si.  Abbo  Soho,  tho  whole  of  it  Wae  plaood  BBdor  tbo  ttaaagomoBt  of  tho  voilry  el 
St  KaryloboBO  for  the  pnrpoto  of  paVlng,  Ao.  And  ob  the  14th  AogBtt^  tbo  footij  of  flt 
itaryleboBO^  pvrMiaht  tp  foot  100,  mido  an  pidof  ob  Abo  Board  of  Vorka  fbr  tho  Stnad 
DjUtriet,  by  wbiob,  aftsr  iBoitiag  tho  fonaor  order  and  thai  tbo  vootry  reqnired  Ibo  aam  ate 
nontionod  for  tho  ezponioi  of  oxeenting  tho  Aoi  in  tho  part  of  Oxford  Street  wbieh  la  in  tbo 
pcrkh  of  St  Abbo  Soho,  so  plaood  BBdor  their  amBagemoB^  It  was  ordorod  that  4S0I.  lOt.  Od. 
bo  paid  to  thorn  by  the  Board  of  Works  for  the  Strand  Diatriet  tTpon  a  letara  to  a  niBBdamBi 
to  tbo  Board  of  Work*  for  tho  Striad  Pistrle^  whioh  oomaiandod  then  to  pajr  tho  mm  of 
HMBoy  wbieh  tho  tootry  reqbiiied  for  defraylBg  the  expoBsea  of  oxoeatiBg  tho  Aet  in  thai  paii 
of  tbo  parish  of  St  Abbo  Soho  plaood  nador  thoir  maaafomoat  by  tho  order  of  tho  Motrepolitai 
Board  of  Works : 

Hold,  by  the  BxolioqBor  Gbaiabor,  aAlrmfaig  (&o  Jadgawat  of  Ibo  ^ooa'i  Boaob, 

1.  that  tbo  Borthem  boondary  of  tho  pariah  of  St  Aaao  Soho  oxicods  to  Ibo  modfaa  flla« 
Tim  of  Oxford  Btroot»  aad  Ihorefofo  that  pan  of  Oxford  Street  wat  wilhla  the  parish  of  St 
Abbo  Soho. 

2.  That  it  was  ao  answer  to  the  writ  that  the  order  of  <ho  Tostry  of  St  ■arylobeao  wag 
Mde  for  oxpoaoes  f^Mvrred  before  tbo  date  of  tho  order  of  tho  MotiopoUtaa  Board  of  Wotki^ 
or  that  tho  order  of  tbo  restry  ordered  aK>ro  Ihaa  wai  dae. 

4.  Qmmr€,  wbothor  tboio  waa  a  remedy  for  aa  ovorebargo  la  Ibo  order  of  the  vOilry  by  gdag 
before  tho  anditors  of  the  aeooaBts  of  tho  Diatriot  Board*  aadof  flat  18  A  19  Viet  o.  ISO,  i. 
195,  or  stat  35  A  30  Viet  o.  103,  a.  88. 

Handamub  issued  (dated  18th  Jannarjr,  1860)  at  the  instance  of  the 
Testry  of  the  parish  of  St.  Maryleboiie,  in  the  county  of  MiddlewXi 
4^^1  and  direded  *to  the  Board  of  Works  for  the  Strand  District 
^^' J  The  writ  recited  that  the  parish  of  St  Anne  Soho  within  the 
Liberty  of  Westminster^  in  the  county  of  Middlesex,  a  parish  named 
if)  Schedule  (B.)  part  1,  to  The  Metropolis  Local  Management  Act,  18 
ti  19  Vict  c,  120^  was  eomprised  within  the  District  formed  by  the 
said  Act,  of  which  the  defendants  were  the  District  Board ;  that  a 
street  in  the  said  county,  known  as  Oxford  street,  was  in  more  thaa 
ope  parish  within  the  meaning  of  sect  14Q,  that  is  to  say,  partly  in  - 
the  parish  of  St  Marylebone,  a  parish  named  in  Schedule  (A.)part !» 
8(nd  partly  in  the  parish  of  St  Oeorge  Hanover  Square,  another  parish 
named  id  that  Schedule,  and  partly  in  the  oarish  of  St.  James  West^ 
minster,  another  parish  nai|ned  in  the  saia  Schedule,  but  in  part  2 
thereof,  and  partly  in  the  parish  of  St  Anne  Soho ;  that,  on  the  Oth 
March,  1857,  the  Metropolitan  3oard  of  Works  made  an  order  that 
Oxfptfd  Street  be  placed  under  the  exclusive  management  of  the  vestiy 
of  the  parish  of  St  Marylebone  for  the  purpose  of  paving,  lighting, 
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watering  and  cleansing,  &e. ;  that  after  the  iaid  part  of  the  parish  of  Sfc. 
Anne  Soho  had  been  so  placed  under  the  management  of  the  ye^vf 
of  St.  Marylebone,  that  vestrj/bj  an  order  directed  to  the  defendant, 
bearing  date  the  14th  August,  1858,  ordered  that  the  sum  of  436/.  1Q«. 
i<L,  which  the  vestry  required  for  defraying  the  expense  of  e^ecutipg 
the  Act  by  them  iii  the  part  of  the  parish  of  St  AnneSofao  placed  unde? 
their  management  by  the  order  of  the  Metropolitan  Bpurd  of  Worka» 
should  be  paid  by  them  to  the  said  vestry,  and  %  another  similar 
order,  bearing  date  the  18th  June,  1869,  ordered  the  sum  of  175/.  29. 
to  be  paid  ^y  them  to  the  said  vestry:  and  commanded  the  rvgog 
defendants  to  pay  to  the  said  vestry,  pursuant'  to.  those  two  '*  - 
orders,  the  sums  of  money  which  the  vestry  required  for  defi^yipg 
the  expense  of  executing  stat.  18  ft  1 9  Yict  c.  IdO,  by  such  vestry  in 
that  part  of  the  parish  of  St.  Atine  Soho  placed  under  their  mun^ger 
ment  by  the  order  of  the  Metropolitan  Board  of  Wcarks^  and,  if  ne<>^ 
sary,  to  raise  the  sums  pursuant  to  Che  Act. 

Ketam.  That  the  street  known  as  Oxford  Street  was  not  partlji^ 
nor  was  any  part  thereof,  in  the  parish  of  St.  Anne  ^bo;  that  Xh4 
vestrv  of  the  parish  of  St.  Marylebone  did  not  require  the  sun^  of  xobnei 
mentioned  in  the  ojrders  made  by  the  vestry  and  bearing  data  the  l^a 
August,  1858,  and  the  18th  June,  1869,  for  defraying  the  expense  of 
executing  the  Act  by  them  in  the  part  of  the  parish  of  St.  Anne  SohQ 
placed  under  their  management  oy  the  order  of  the  Metropolitan 
Board  of  Works ;  ^hat  the  sums  of  money  mentioned  in  the  orders  hy 
the  veatry,  and  which  the  defendants  were  by  the  writ  commanded  to 
pay,  included  expenses  of  executing  the  Act  by  the  vestrv  before  th# 
date  or  making  of  the  order  by  the  MetroDolitan  9^^^^  ^^  Workup 
and  before  that  part  of  the  street  alleged  oy  the  writ  tot  be.  in  the 
parish  of  St.  Anne  Soho  became  or  was  plaoea  under  the  manageineirt 
of  the  vestry  of  the  parish  St.  Marylebone. 

On  this  return  issue  was  joined. 

Upon  the  trial,  before  Cockburn,  0.  J.,  at  the  Middlesex  Sittings 
after  Michaelmas  Term,  1860,  a  verdict  passed  for  the  Qfown  wit|i 
leave  reserved  to  move  to  enter  a  verdict  tor  the  defendanta. 

In  the  following  Hilary  Term  a  rule  was  granted  ^accord-   r*629 
j^gllf  hy  which  the  Court  were  to  be  at  liberty  to  draw  snch   *-    • 
i&ferences  as  a  jury  should  have  drawn ;  and  a  special  case  might  be 
atated  if  the  parties  consented  thereto. 

This  rule  was  afterwards,  on  the  prayer  of  both  paritesr  discharged, 
subject  to  the  opinion  of  the  Court  on  the  following  special  oasa 

An  Act  of  Parliament  of  80  Car.  2,  intituled  '/An  Act  foi:  mikipff 
r  part  of  the  parish  of  St.  Martin-in-tbe-Fields  a  new  parish,  to  be  caUfi^ 
the  parish  of  St.  Anne  within  the  Liberty  of  Weitminater,'!<  (a  ^opgr 
of  which,  the  same  not  being  in  print,  accompanied  the  caseX  epaetsil 
that  ''all  that  precinct  included  within  the  bounds  hereafter  expte^eed, 
tbat  is  to  say,  all  the  houses,  tenements,  lands,  and  grounds  beginning 
at  the  sigp  of  The  Crooked  Billet,  near  St.  Giles's  Poond,  ^no  w$ieh 
are  from  theAce  bounded  by  the  highway  that  divides  the  parish  id 
St.  Giles  from  St.  Martin,  leading  from  the  said  sign  of  The  Crooked 
Billet  to  the  end  of  Cock  Lane,  near  Long  Acre,  with  all  ihe  south 
side  of  the  said  lane  to  Bulingbrook  House,  tnolnding  the  said  bowse, 
and  all  that  aide  of  Newpon  Street  together  widi  llewpart  Qouse  nud 
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garden,  and  all  that  paroel  of  ground  called  The  Military  Ground, 
and  all  the  booses  and  edifices  which  now  are  or  which  at  any  time 
hereafter  shall  be  thereon  built  and  erected,  and  all  the  houses  tnd 
grounds  leading  from  thence  to  Cranburne  Street,  with  the  said  street 
on  both  sides,  and  Little  Leicester  Street  alias  Bear  Street,  including 
the  north  side  only  of  the  said  street  with  Leicester  House  and  garden, 
as  it  is  abutting  upon  Leicester  Square,  with  all  the  houses  on  the 
west  side  of  the  said  square  from  Leicester  Garden  wall  to  The  Sun 
4tKorn  *Tavern,  with  the  houses  betwixt  the  said  tavern  and  Whit-  ^ 
•I  come  Street,  and  the  east  side  of  the  said  Wbitcome  Street  to  ^ 
Leicester  Garden  wall,  including  the  said  wall  abutting  on  the  high- 
way leading  from  Piccadilly  to  the  west  side  of  the  said  Militarj 
Ground,  and  abutting  also  upon  the  aforesaid  highway  leading  to  the 
said  field,  called  Kemp's  Field,  including  all  the  sliid  fields  to  the 
sign  of  The  Blue  Ancnor,  being  the  corner  house  at  the  south  end 
of  the  east  side  of  Soho  Street,  abutting  upon  the  said  Kemp's  Field, 
with  all  the  east  side  of  Soho  Street  to  the  sign  of  The  Bed  Cow, 
being  the  comer  house  at  the  north  end  of  ihe  said  Soho  Street, 
abutting  upon  the  King's  highway  or  ^reat  r<Mid,  with  all  the  houses 
and  grounds  abutting  on  and  upon  uie  said  road  leading  from  the 
said  sign  of  The  Bed  Cow  to  the  aforesaid  house  known  by  the  sign 
of  the  Crooked  Billet,  including  the  said  house  and  garden;  all 
which  said  houses  and  the  grounob,  lands^  and  tenements,  being  within 
the  said  limits  and  boundsi  and  all  houses  and  edifices  which  now  are 
or  which  hereafter  shall  be  thereon  built  and  erected,  shall  be  and  are 
hereby  made  and  shall  be  for  ever  hereafter  taken  and  esteemed  to  be  an 
entire  parbh,  separate  and  distinct  from  the  said  parish  of  St  Martin; 
and  .  •  •  •  that  there  shall  be  a  church  for  the  same  to  be  called  the 
parish  church  of  St  Anne  within  the  Liberty  of  Westminster,  and 
also  churchwardens,  overseers  of  the  poor,  scavengers,  surveyors  of 
the  highways,  burgesses,  and  assistant  constables,  headboroughs, 
beadles,  and  such  like  parish  officers,  and  that  the  parishioners 
inhabiting  within  the  same  shall  be  subject  and  liable  to  such  taxes, 
assessments,  rates  for  the  poor,  cleansing  the  streets,  and  other  duties 
^6^1]  ^^^^^^  ^^®  ^^^  ^parish,  in  like  manner  as  inhabitants  in  other 
^  parishes  within  tne  city,  borough,  or  liberty  of  Westminster 
>are  subject  unto,  and  chargeable  with  all  and  such  other  rates  and 
assessments  as  shall  be  herein  enacted  and  provided." 

The  ''  King's  highway  or  great  road"  is  now  the  street  in  the  county 
of  Middlesex  called  Oxford  Street,  and  the  street  so  named  in  the 
86  G.  8,  c  78,  and  the  other  Acts  hereinafter  mentioned,  and  "Soho 
Street"  is  now  Wardour  Street  The  Bed  Cow,  being  the  comer 
house  at  the  north-east  end  of  Soho  Street,  is  now  382  Oxford  Street, 
and  the  house  known  by  the  sigh  of  The  Crooked  Billet,  being  the 
corner  house  at  the  north-west  end  of  the  street  now  known  as  Crown 

.  Street,  is  the  house  440  Oxford  Street 

2  W.  &  M.  sess.  2,  c.  8,  intituled  '*  An  Act  for  paving  and  clesns- 
ing  the  streets  in  the  cities  of  London  and  Westminster,  and  suburbs 
and  liberties  thereof,  and  out  parishes  in  the  crnnty  of  MiddleseXt** 

•  Ac.,  enacted,  by  sect  6,  that  all  open  streets,  &c  ^  then  paved,  within 
any  of  the  parishes  within  the  weekly  bills  of  mortality,  should  be 

-repairad,  aoie^dedi  and  paved  at  th^  ooata  of  the  householders  inhabit* 
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ants  in  any  such  streets,  &o.,  by  eacb  lioaseholder  repairing  and 
paving  the  street  before  his  hoase  unto  the  denter-stone,  channel,  or 
middle  of  such  street,  &c. ;  upon  pain  to  forfeit,  Ac.  And  8  &  9  W. 
8,  c.  37,  for  explaining  ilnd  enforcing  the  preceding  Abt,  kc,  enacted 
and  declared,  oy  sect.  6,  "  for  avoiding  any  doubt  touching  the  pav* 
ing,  repairing,  and  amending  so  much  of  the  ancient  highway,  noW 
built  on  both  sides  thereof,  leading  from  Tottenham  Court  near  St. 
Giles's  Pound  towards  Tyburn,  that  so  much  *of  the  said  ancient  r«-'QA 
way  shall  be  hereafter  repaired,  paved,  and  maintained  by  such  L  ^  ^  « 
person  and  persons  as  have  heretofore  used  to  repair,  pave,  or  main* 
tain  the  same,  under  the  penalties  aforesaid ;  anything  in  this  Act 
contained  to  the  contrary  thereof  in  any  wise  notwithstanding."  And 
2  G.  2,  c.  11  (which  has  expired),  enacted  ''that  the  street  called  Ox« 
ford  Street,  and  the  new  square  called  Cavendish  Square,  in  the 
parish  of  St.  Marylebon'e,  shall  be  deemed  to  be  within  this  Act  and 
2  W.  &  M.  sess.  2,  c.  8,  and  8  &  9  W.  8,  c.  87,  and  the  directions  and 
provisions  thereof  for  paving  and  cleansing  of  the  same." 

10  (t.  3,  Q.  23,  "An  Act  for  the  more  effectually  paving,  repairing, 
cleansing,  and  lighting  the  streets,  squares,  lanes,  and  other  passages, 
and  for  regulating  weights  and  measures,  within  the  parish  of  St 
Marylebone,  in  the  county  of  Middlesex ;  and  for  other  purposes 
therein  mentioned,"  enacted,  by  sect.  10,  that  the  part  of  Oxford 
Street  which  lies  in  the  parishes  of  St.  George  Hanover  Square,  SC 
James,  and  St.  Anne  within  the  Liberty  of  Westminster,  shall,  for 
the  purpose  of  paving,  cleansing,  and  lighting,  be  deemed  and  taken 
to  be  within  the  parish  of  St.  Marylebone ;  and  the  sole  power  of 
pitching,  paving,  repairing,  cleansing,  and  lighting  the  sauares,  streetSi 
&c..  within  the  parish  of  St.  Marylebone,  and  also  all  Oxford  Street 
and  all  the  ground  or  pavement  belonging  to  the  corner  honses, 
stables,  walls,  or  void  spaces  of  ground,  or  other  premises  where  the 
same,  or  any  part  thereof,  front  Oxford  Street,  is  thereby  vested  in 
Commissioners  for  putting  the  Act  in  execution. 

Sect  66,  reciting,  among  other  things,  that  by  several  *Acts,  r^e^o^ 
in  7  G.  1,  8  G.  2,  and  29  G.  2,  for  repairing  the  road  from  St.  L  °^^ 
Giles's  Pound  to  Kilbourne  Bridge,  called  Oxford  Street,  the  trustees 
acting  under  them  were  empowered  to  compound  with  the  parishea 
through  which  the  street  led  for  a  sum  of  money  to  be  paid  by  th^ 
inhabitants  in  lieu  of  statiite  work  for  and  towards  the  repairing  the 
street :  and  that  the  trustees  were  empowered  by^  the  Act  of  8  G.  2^ 
to  collect  certain  sums  from  the  inhabitants  or  occupiers  of  houses^ 
&c.,  contiguous  to  the  street,  for  the  purpose  of  repairing  the  pave- 
nent  thereof:  and  that  the  several  parishes  through  which  the  street 
leads  had  agreed  to  compound,  and  did  pay  to  the  trustees  the  follow- 
ing sum's  of  money  annually,  in  lieu  of  statute  work  to  be  done  on  the 
street;  viz.,  the  parish  of  St.  Anne  within  the  Liberty  of  Westminster, 
the  sum  of  40/. ;  the  parish  of  St.  James,  within  the  said  liberty,  the 
aum  of  42/. ;  the  parish  of  St.  George  Hanover  Square,  within  the  said 
liberty,  the  sum  of  70/.;  and  the  pansh  of  St.  Marylebone,  in  the  oouiity 
of  Middlesex,  the  sum  of  75/. ;  enacted  that  the  rates  made  upon  the 
inhabitants  of  houses,  &c.,  in  Oxford  Street'  by  the  trustees  should 
cease  and  determine. 

Sect  69  provided  that  the  four  parishes  should  still  pay  their 
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in^ffieiir^  0<WP9flition  xnoi^eyf^  i^i  Uea  gf  stittute  iprork  |o  bo  done  oa 
^e  (H^d  street. 

Sect,  70  eniu^ted  thai  the  striei^t  lef^ing  from  High  Street  and  Tot- 
t^tfth^m  Court  Boad  to  the  turiii)ike  gltte  ^t  Tybura^bpuld  be  under 
tbp  $are,  management,  and  direction  of  the  Commiasioiiers,  who  were 
to  oftnae  the  same  to  be  pavftdi  lighted^  a^nd  clean^ ;  and  go  much  of 
tbo  Aote  passed  for  paving,  cbaoaln|^,  and  lighting  the  squares, 
'  AT^ij^,  Aa,  within  the  city  of  Westmipatcr  as  related  to  the  said 
street  were  repealed. 
MO  4 -I       *Sect  71  enacted  that  the  trua|e^  aoting  under  tbe  Acts  of 

^^  J  7  G.  1,  9  Gt.  2,  and  29  G.  2,  *c„  abould  pay  yearly  to  the 
Commissioners  the  sum  of  500/.  by  four  eqnal  quarterly  payments. 

Sect  72  enacted  that  that  sjom  of  500/.,  together  with  the  rate 
thereinafter  directed  to  be  a^iesaed  and  levied,  should  be  applied  by 
ibp  Oommijaaianers  in  n&ving  or  keepjug  in  repair,  cleansing*  lightings 
tnd  reguUtijDg  the  saia  stree^t  from  9ign  Street  and  Tottenham  Court 
Boad  to  the  turnpike  at  Tyburn^  in  the  9^veral  parishes  of  St.  Anne, 
S;t.  James,  and  St.  George  'Hanover  Square,  within  the  liberty  of 
'Westminster,  and  St.  Marylebone,  in  thie  county  of  Middlesex,  and 
tb^  9ever4  other  squares,  street^  &c.|  u^d<^r  the  care  and  management 
ef  tbe  pommiasiqners. 

86  G.  yi,  c.  78f  An  Act  lor  repealing  certain  Acts  made  in  that 
mgn  for,  amon^  other  purposdl,  paring,  repairing;  cleansing,  and 
lighting,  tl|#  pariah  of  St  Marylebone,  ii^  the  opunty  of  Middlesex; 
md  ibr  flaking  more  effectual  proviaipn  for  those  purposes ;  enacted 
by  sect.  40,  that  that  part  of  Oxford  Street  which  lies  in  the  several 
pi^rishes  of  St.  George  Hanover  Squares  3t  James,  and  St.  Anne 
within  the  Liberty  of  Westminster^  snould,  for  tbe- purpose  of  paving; 
j^airing,  cleansing,  and  lightings  be  depmed  to  be  within  the  parish 
of  St.  Mi^rylebone,  and  should  be  subject  to  the  orders,  control  and 
jUT^ictioa  of  the  vestrymen,  and  ^hat  tbe  sole  power  and  authority 
of  paving,  repairing,  cleanaing  ufid  l^bti^g  the  squares,  streets,  &e., 
within  the  parish  of  St.  Marylebone,  and  also  all  Oxford  Street,  and 
all  the  grpiiad  or  pavement  belonging  to  the  corner  houses  or  stablesi 
*5851  ^^  ^^  ^^^^  spaces  of  ground^  or  ^otber  premises,  where  the 
•I  same^  or  any  part  thereof,  frpc^t  OxfoT^  Street^  should  be 
Tested  in  the  sf id  vestrymen.  ' 

Sect  41  enacted,  "That  ^very  house  or  other  building,  thei  front  or 
lude  of  which  shali  face  or  form  pari  of  the  line  or  Oxford  Boad  or 
Street,  though  another  part  of  such  bous^  or  building  may  front  or 
iaee  another  street,  shall  nevertheless  be  deemed  and  taken  to  be  ^ta- 
Ate  in  tbe  said  road  or  street  for  the  purpose  aforesaid." 

Sect.  42  enacted  that  the  said  stieet  leading  from  High  Street  and 
Tottenhan^  Court  Boad  tp  the  turnpike  gate  at  Tyburn,  should  be 
mnder  the  qi|re,  management,  and  direction  of  the  vestrymen  for  pnt* 
ti^g  that  Act  in  execution^  who  should  cause  the  same  to  be  paved, 
xopaire^,  lighted,  and  clei^nsed  from  time  to  time;  and  repealed  so 
mwsh  of  the  several  Acta  for  paving,  cleansing,  and  lighting  tbe 
aquaresi  streets,  and  lanes  within  the  city  and  liberty  of  Westminster 
M  related  tp  the  said  street 

Sect  43  enacted  that  the  trustees  acting  under  the  Acta  of  7  6.  li 
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I G.  ti  S9  6.  S,  aa4  SS  &.  t,  fto.,  shcHiId  pay  to  «&•  said  yoaftrfmM 
Ad  aim  of  iOOl.  hj  four  equal  qaapterlj  paymenti. 

Seels.  177  and  X79  empowerea  the  aaid  Testrymeii  to  aaeerlaio  Iba 
meiieya  to  be  aaKsaed  for>  among  other  things^  paviag,  repaitiag^ 
oleansiDi^  and  li|fhtiag  the  aqvaFes^  alfeeta,  Ac.,  within  the  aaid  liraHa^ 
aad  to  make  rates  ibr  new  poTing  and  repairing  the  same. 

From  the  ^ear  1771  down  to  the  jear  1865,  both  inelorslve,  ra 
were  mode,  xmder  the  anthorily  of  the  aaid  Btatrntes  (while  the  sa 
were  reapeetiToly  in  fcNreo),  bj  the  yeatry  of  the  parfoh  <^&t.  Maryk^ 
hone,  GB  and  paid  bgr  the  oeenpiim  of  the  boasee  in  the  pariah  of  Sk 
^Anne^  that  ia  to  saj,  At  houses  numbered  from  9S9  to  440,  r «eog 
both  in^miye,  <m  the  aoitth  aide  of  Oxford  Street,  ^  ^^ 

On  the  tth  Xay,  1801,  the  then  eommiitee  Ibr  belter  paying  lh# 
parish  of  St.  Anne  made  an  amlieatien  to  the  yestry  <rf  St.  Maryle*^ 
bone  ia  the  worda  and  f  guree  fellowmg,  that  is  to  say  t-^ 

"  St.  Anne  Westminster,  Sd  May,  1801. 

^  Sir.  Oemptaint  bring  ^lade  to  the  eomaaittee  fbr  better  paying,  te« 
Ihk  parMi  of  a  ocmeicfefable  nnisaac^  at  the  eorner  of  Oxfbrd  Stresi 
and  I>ean  Street,  ooeaaoned  by  the  Aah-statt  plaeed  there,  I  aat 
dmeled  to  request  your  hoiiouinibte  Beaid  will  giyedireetioBiefer  th# 
lenoyal  ef  the  aome  an  ear^  an  posc^bl^  and  am,  Sir,  your  irarp 
obedient  seryant,  "^L.  Fowlbb, 

"^  9eho  Sqmm^'^  '"  Cterk  to  the  swd  eommittee.** 

On  the  24tl^  Vebruary,  18S8,  the  then  eommiltee  Ibr  paying  th^ 
Mriah  of  St.  Anne,  made  an  applieatios  to  the  yestry  ef  St.  Marykh 
iKme  in  the  words  and  figures  fozfowing;  that  ia  to  sigfi  :<-« 

^Te  Ae  lifA^  heuouiuMe  and  henounMe  tbeyestrymen  of  ti* 
pari  A  of  Si.  Marylebene. 

^  My  Lords  nail  6 wtlemeja. 

^'Parisb  ef  Si.  AttM  Weatminster;; 

"  I  «B  Greeted  by-  the  committee  for  liie  paving,  Ae^,.tfae  said  pariak 
to  inform,  you  that  the  footway  paying  on  the  south  side  of  Onfordl 
Street,  ana  between  Charles  ^reet  and  Wardbur  Skreet,  ia  myw  yery 
much  out  of  repMr,  and  tiiey  request  you  win  immed^a^ly  eause  tM 
aid  footway  to  be  repi^red.  I  am,  my  lovde  and  Oentlemen^  ye«r 
Bmt  obedient  serviuit, 

(SigneG[>  ^tkXBMXtCvjxmsomiatJ* 

"40,  Greek  ^roet,.  FebruM-y  Mth,  ISSft'' 

*By  W  Q.  4^  c.  69,  s.  36,  the  parish  of  St.  Anne  was  direeted  rwfff 
to  pay  a  sum  of  money  to  tfie  yestrymei^  ef  the  parish  of  St   ^ 
Marylebone  towards  defVaying  ^^  espense  of  paying,  repairing 
(basing,  and  lighting  Oxford  Street ;  and  it  is  thereby  provided  tuf 
follows :— r''  That  nothing  herein  eontiained  shalt  expend  or  be  oeoi* 
stroed  lx>  extend  in'  any  way  to  ailbot  or  bn^e  relation^  to  any  queai^ 
tioQ  of  boundary  or  limit  of  the  said  parish^  of  St.  Marytebone,  or  ef 
tbe  said  seyeraf  parishes  oF  St;  Oeorge  Hianoyer  Squm*e,  St  Jamev 
Westminster,  and  St.  Anne  within  the  Liberty  of  Westmioster,  or  of 
any  of'  Aem,  but  that  such  boundary  or  Kent  shall  lemain  in  tbar 
aame  manner  and  to  the  scone  extent  as  if  this  A(A  had  not  bettr 
psnied." 

Tbe  pariah  of  St  Anne  neyev  had  or  escereised  any  control  on 
tte  payement  of  Oocfbrd  Street,  or  interftied  therewi^  eamept 

1. 4  a.,  yoL.  xy.— 20 
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lyfbresaid.  It  is  admitted  tbat  the  line  of  the  middle  of  Oxford  Street 
has  been  perambulated  for  the  last  thirty  years  by  the  parishionen 
of  St.  Marylebone  as  part  of  the  southern  boundary  line  of  the  parish 
of  St.  Marylebone,  so  that  the  whole  of  the  northern  side  of  Oxford 
Street  is  in  the  parish  of  St.  Marylebone.  The  western  side  of  the 
street  called  Wardour  Street  is  in  the  parish  of  St.  James  Westmin- 
Ster,  the  eastern  side  of  the  same  street  is  in  the  parish  of  St.  Anne, 
the  western  side  of  a  street  called  Crown  street  is  in  the  parish  (tf 
St.  Anne,  and  the  eastern  side  of  the  same  street  is  in  the  parish  of 
St  Giles,  in  the  county  of  Middlesex.  The  parish  of  St.  Anne  paves 
or  pays  for  paving  half  of  Wardour  Street  and  Grown  Street  respect- 
ively. This  takes  place  under  arrangement  with  the  parishes  of  St 
James  and  St.  Qiles  respectively  on  an  admitted  liability  by  the  psrish 
of  St.  Ax^ne  to  pave  usque  ad  medium  filum  viso. 
*5381  '*'^bere  is  in  the  possession  of  the  vestry  of  the  parish  of  St. 
^  Anne  a  map  purporting  to  be  a  map  of  the  parish  of  St.  Anne, 
Vfhich  for  forty  years,  until  within  the  last  two  years,  hung  in  the 
Tostry  of  the  parish,  for  the  use  of  the  inhabitants,  in  a  l^x  from 
Ifhicn  it  could  be  drawn  out  and  unrolled.  The  map  is  signed  bj  one 
Jl^tWood,  and  bears  date  1771;  and  from  the  books  of  the  parish  it 
appears  that  on  one  or  two  occasions,  between  the  yearn  1770  and 
1773,  both  inclusive,  a  parishioner  of  the  name  of  Benjamin  Wood 
did  attend  vestries  of  the  parish  as  a  parishioner  thereof.  Accord- 
ing to  this  map,  a  line  runs  down  the  middle  of  that  part  of  Oxford 
Street  which  is  between  Wardour  Street  and  Crown  Street,  puroort- 
ing  to  divide  the  parish  of  St.  Marylebone  from  the  parish  of  St. 
Anne.  The  map  might  be  referred  to  on  the  argument  of  this  special 
case.  It  is  incorrect  in  some  particulars  as  to  the  southern  boundary 
of  the  parish  of  St.  Anne.  It  was  contended  on  the  trial  on  the  part 
of  the  defendants  that  the  map  was  not  admissible  in  evidence,  and  it 
was  still  to  be  open  to  them  to  contend  that  it  ought  not  to  be  regarded 
by  the  Court 

•  On  the  occasions  of  the  perambulation  of  the  parish  of  St.  Anne, 
during  the  last  thirty  years,  for  the  purpose  of  beating  the  bounda- 
ries thereof,  the  persons  so  engaged  therein  have  walked  on  the  pave- 
ment of  the  soutn  side  of  Oxfora  Street,  and  not  in  the  middle  of  the 
road,  and  have  beaten,  the  windows  and  doojs  of  the  bouses  on  the 
south  side  between  Wardour  Street  and  Crown  Street. 

.  Stat.  18  k  19  Vict  c.  120,  **  for  the  better  local  management  of  the 

^6391  ^^^op^^'^y"  ^"^  ^^  operation  ^(except  as  to  certain  clauses 
^  relating  to  elections  thereunder)  on  the  1st  of  January,  1856; 
apd  antecedently  to  and  from  the  passing  thereof  down  to  the  making 
of  the  order  next  hereinafter  mentioned,  the  vestry  of  the  parish  of 
St.  Marylebone  continued  to  pave,  light,  water,  cleansei  drain,  and 
sewer  tne  whole  of  Oxford  Street,  including  that  part  which  lies 
between  Wardour  Street  and  Crown  Street 

On  the  6th  March,  1857,  the  Metrop>olitan  Board  of  Works  made 
an  order  under  their  seal,  by  whioh,  after  reciting  part  of  sect  140  of 
0(at  18  k  19  Vict  o.  120,  ana  that  Oxford  Street  was  in  more  than  one 

Erish,  that  is  to  say,  in  the  parishes  of  St  Marylebone,  St  George 
tnover  Square,  St  James  Westminster,  and  St  Anne  Soho,  the 
^rth  side  being,  in  th^. parish  of  St  Marylebone^  and  the  south  side 
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b  the  respeotiye  parishes  of  St.  George  Hanover  Square,  St.  James 
Westminster,  and  St.  Anne  Soho,  and  that  it  appeared  to  the  Board 
that  the  said  street  ought  to  be  placed  under  the  exclusive  manage- 
ment of  the  vestry  of  one  of  the  said  parishes,  that  is  to  saj,  the  vestry 
of  the  parish  of  St.  Marylebone,  for  all  the  purposes  of  the  Act  for 
the  better  local  management  of  the  Metropolis,  it  was  ordered  that  the 
said  street  be  placed  under  the  exclusive  management  of  the  vestry  of 
the  parish  of  St.  Marylebone,  for  the  purposes  of  paving,  lighting, 
vatering,  and  cleansing,  and  for  the  purpose  of  sewerage  and  drainage, 
and  for  all  the  purposes  of  that  Act.  This  order  was  made  upon  Uie 
application  of  tne  parish  of  St.  Marylebone,  notwithsitanding  a  protest 
OQ  the  part  of  the  parish  of  St.  Anne,  on  the  ground  that  no  part  of 
Oxford  Street  was  in  the  parish  of  St.  Anne.  The  order  has  been 
obeyed  and  executed  ever  since  the  ^making  thereof  by  the  r«g4A 
vestry  of  the  parish  of  St.  Marylebone.  ^  ^^ 

On  the  14th  August,  1858,  the  vestry  of  St.  Marylebone  made  an 
order  under  their  seal  on  the  Board  of  Works  for  the  Strand  District 
under  stat.  18  &  19  Vict.  c.  120,  by  which,  after  reciting  the  order  of 
the  Metropolitan  Board  of  Works  of  the  6th  March,  1857,  and  that 
the  vestry  of  the  parish  of  St.  Marylebone  required  the  sum  after 
mentioned  "  for  defraying  the  expenses  of  executing  the  said  Act  by 
such  vestry  in  the  part  of  such  street  which  is  in  the  parish  of  St. 
Anne  Soho,  so  placcnl  by  the  said  order  under  their  management ;"  it 
was  ordered  that  4801.  10^.  9d.  be  paid  by  the  Board  of  Works  for 
the  Strand  District  to  them  on  or  before  the  1st  October  then  next 
ensuing,  being  a  sum  which  they  required  for  defraying  the  expenses 
of  executing  the  Act  in  that  part  of  the  street  which  was  in  the  parish 
of  St.  Anne  Soho. 

On  the  18th  June,  1859,  the  Testry  made  another  order  in  similar 
terms  for  the  pavment  of  1742.  24. 

These  two  oraers  were  duly  served  on  the  Board  of  Works  for  the 
Strand  District,  and  performance  of  the  same  duly  demanded,  but 
refused,  before  the  application  for  the  writ  of  mandamus. 

At  the  several  times  of  making  these  two  orders  the  expenses  had, 
in  fact,  been  incurred  by  the  vestry  in  executing  the  Act  in  the  parts 
ptaced  under  their  management  by  the  order  of  the  6th  March,  1867. 
The  sum  mentioned  in  the  order  of  the  14th  August,  1858,  includes 
the  amount  of  expenses  incurred  by  the  vestry  in  respect  of  the  part 
plaoed  under  their  management  by  the  order  of  the  6th  March,  1857, 
after  the  coming  into  operation  *of  the  18  &  19  Vict.  c.  120,  r^ej^ 
and  before  the  making  of  the  order  of  the  6th  March,  1857.  ••  * 
Bj  each  of  these  orders  the  Board  of  Works  for  the  Strand  District 
has  been  charged  a  sum  bearing  the  same  ratio  to  the  whole  sum 
expended  in  maintaining  the  southern  half  of  Oxford  Street  that  the 
length  of  the  part  between  Crown  Street  and  Wardour  Street,  mea- 
sured aooording  to  lineal  frontage,  bears  to  the  whole  length  of  the 
southern  side  of  Oxford  Street  so  measured. 

If  the  Court  should  be  of  opinion  that  the  defendants  were  at  liberty 
to  object  to  the  accounts  of  the  said  expenses,  or  to  any  of  the  matters 
therein  contained,  it  was  agreed  that  the  accounts,  or  such  of  them  aa 
the  Court  might  order,  should  be  produced  by  the  prosecutors  and 
night  be  referred  to  on  the  argument  of  the  ease. 
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by.  tLQStujBtX  Qbs^jry^^on^  thqi  losUlt  of  nfbic^  i0riv>  ail>*.  *Vlft  ffi  «  uUb 

W¥^  pro3ewtor4  contpi^4^ :— Thft*  bq  m^clp^  of  ^1^^  p^rt  of  O^fojrd 
G(trQ^  wl^i^h  is  b^tiY^QD  Qrov^  Street  aud  ^«^|doar  ^troet  ^  Ue»  to 
^jte  «outti  ojf  the  Uqq  of  thei  fiddle  of  t^  so^i^d^a;  tjbejpo  i^  ini  th« 
pari^V  pf  St.  AA^a  Spk^  Thai  ihe  xq<^  of'  aaqertij^Ding  ib^  amoaut 
^  tW  Uabiliitj  of  tbei  pai^i^b  pf  Bt.  Anpe  aoo^^  bj  |b^  prp^ocuton 
Wi^  correci.  ^hat  the  proaoo^toi^a:  w^  eptit)^  ^.  iA9l^4^  ^^  Mw 
ft^9t  of  (heir  prdeirs  the  ^^tpvipt  of  ^pen^ea^  iipia^r^  bei^een  tpe  tst 
J^aua,ry.  1856t^  and  t]^e  day  o£  loalfuu^  the  prdos.  '^hat  the  amoanu 
^uttopQ(j(  in  8ttcl^  Pl^eii:^  cpulcl  np>^l)o  i^^iidlii^ii^e^  qr  4^BJ|tu>B/34  '^^ 
Uieae  prpceed^ogSp 

j|r«9i  Th0  d^fendnQto  pp^ten|C^ :— T^at  the  p%nalir of  St.  ^Aiuu 
^^  <^  Soho  was  created  and  it9  bo^di^ries  aet  fovi^k  Vy  ^  Act,  of  30 
iPar.  3 ;  tbi^t  it^  ex^nt  xt^u^X  W  Gbtermine^  ^7  ^^  4^ti  %9^  th<ei:efpre 
no  part  of  CMpr4  S$rep(  ia  v[itbin  th^  pari^l^  of  SV  AW9^  '^^^t.  ^^ 
panah  of  Si  A^vji^  if  U^kbl^  und^r.  any  of  (h^  pVi^^. woijild  be  iiab^ 
jp^ily  foe  avph'  e^PP04^  i^|  tlfta  prc^ep^tora  ooul^dlf  abp;^  to  ^y^  be^ 
«DJ;UAUy  exp^nde^  oj:  i;equ.u?ed  to  b^  expeivl^  m  tl\a||  pfi^t  pf  b;^pni 
^eet  (if  any)  loritbio,  the  pa^i^h  of  S^  Ann^  an4  not  i^ppordixig  to  tb^ 

SnucipJie  of  lineal  qiea^ivrempnlf  adpp^  by  tbe  prQp^u^>ra«  'j^hat  \% 
id  np(  f^pwr  by  any  ot  the,  pnfeni  wha^  wA  of  Qxfoi^  Stiset  13 
'WiHbia  thii  parish  of  St.  Anne,  That  the  first  p^  tjjbe  orders  pf  Um 
WPa^uAora  MW.  inyajidj  by  reasoii  of  its  including^  fxpei^sea  in^qrred 
.|tefi>jnp  Uie  mapping;  o^  the  prc^r  9f  tl^i^e  ^h  Masph,  185.7,  ufi  that 
(AiMeby  the  a^SinA  mt^  by  ^e  p^oa^cotpri^  9^  p^rifof  rg^^incy  ^  th« 
order  was  invalid. 

V^  (jueatio^  ^  the  ppjex^ioji  o^f  A^e  Coun^^s,  Y^lf^  th(»  pewnp- 
tory  writ  should  issue  in  respect  of  pne  ox  hqijx  of  ^^p  oxdjm^  and  for 
mk^t  aowpunt,  if  apy. 
jTeasie  ([-foter^t^or^i  Sp^jL,  ifith.  biro),  fpr  tHa.  proaep'^^a^— The  fist 

2uestion  is,  ^hpl^pjr  a^y.  p^rt  pf  Oicfprd,  Strpet  is  i^i^hjin,  the.pa^jiah  of 
1^  Anne.  The  wo^s^  in  the  Apt  of  ?0  Car/S^  '>  with  9)1  the  hp^ses 
mi  grounda  ablating  01^  and  ijippn  the  fi#d  iK^"  i^"^^  theatreet 
.Vaque.  ad  la^iuro  $lui»  viea^  [  W  iQ«i?Mdi^^  i— TVp.  "^^^^  *■  op"  a»d 
^A.opoi''  acp  synoaymoi]^     ^M^KBUi^r,  J^-T-Thpisp  Vi  no^  pxpieas 

S|K>vi^on  in  th^t  Act  for  tbe^  rppair  pf  C^ford,  Sjurepj^    '<Po<^uw,  (X 
.— Aad  no  cpntixd  h^  bpm  exPrciaedt  oyer  ^  paij^wjpnt  of  itby  the 
^^SAS]  ^^^^^^^^  ^^^^'  Ani^e.]    The  principal  pjo^j^t  ot  ^he^A^t  ifa? 

^^^  "^  to  take  the  pariah  of-  St.  Anne  out  p|  the  pjEtfish  qf  St.  ^i^n- 

^•the-Field^    State.  2  W-  4f  ¥•  9aaii.  2,  a  8  4  9^%  9^  c.  37^  l(kt 

''  a  U,  and  10  a.  &,  0.  2a,  ^pply  to  the  ^hole  pf  Oj^&^  Sti^  ami 

.ali^  Uiat  part  of  it  ia  Ux  the  pari^V  oif  Su  Awa*  "A^l^e  xpftR  iff  tha 
poaaeasioii  of  thp  yeatry  of  thatf  p^i^ab  is  a^roi^^jlblp.  m,  tbp  dqciaMioa 

.  of^  a  depeaapd  pariahiopec  relative  to  thp  boijuifW^  ^;  atal^  3q  &  3, 
c.  73,  88.  40,  41,  the  part  of  Q;i^r4  Street  in|  1^  piia^b.  of  S|^'A^ne 
^iBA  tp  be  depwd  pf^rt  pf  the*  mmks>t  St,  ij^rili^lM^^  bni'o^lyjfor 
ij^.  purpoaea  of  t|hat  Act.  In  JBaddelpy  v,  Gtif^galli  \  Ksiiobf  3jL9^t'U»e 
koiQ^am  aiid  buildinga  standing  npund  1^  janL  wXiim  oommuiuiQatail 
w¥l^  a  ilkreet  by  11)^  of  1^  eoy^^  ga^w^  w^^^ 
the  atreet,  ao  as  to  i^ndpif  ^^9  099mfi^A  U^]l(^^  1(%];i|$d  ifiiSff^ 
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ct  tbis  ^iit^  and  iret^taiKng  of  tte  iftrbei  xxndiNr  it  Idbal  Avst  ipd  TbB 
Metrop<)Ki  Ri^^ci^  Act,  57  6.  8,  e.  kxix.  s.  24,  becaaae^  aa  Aldeirsoii, 
B.,  said,  p.  itSi,  ^^  the  intei&tiob  waa  tb  ilnbic)^  h  rate  oU  all  personi 
whiofiiid  actoeaa  t»  thUr  hbUfeies  waa  improved  by  the  ^ving  and  repaiiS- 
illg  of  thii  alreet,*' 

Seoondiy.  If  tbi^  pftrt  of  OtfdM  Street  is  nbk  withih  the  paKsh 
of  St.  Ann^,  thei^  Would  only  he  aH  dverchargis  ih  IJse  orderd,  add  the 
TtmeAj  fot*  tj^at  is  by  appei^l  td  tb(9  auditors  of  the  accounts  of  the 
District  Board  tinder  Stat.  18  i^  id  Viot.  i.  12(H  a.  195;  and  by  stat 
2d  ft  id  Tictte.  102>  s.  8B^  tkeit  aliowatioe  or  disallowance,  with  refer- 
ence  to  a  retnoVal  of  it  by  bertioraH\  is  pni  on  the  aamb  fo^dting  as  an 
allo\vahce  or  di^llowatice  by  iM  pbor  latr  anditbr  nndeir  atat.  7  &  8 
Vict  c.  101,  s.  85.  The  dhierifc  ttf  thfe  ri^try  bf  St.  Marylebone  on  this 
defcbdMts  beii^g.  npbtt  the  facl6  of  tbbiki,  legal,  the  Court  will  not  itter- 
fere  to  pt*evMl  enbct  being  glir^ii  tb  them :  ftex  v.  The  Mayor  rikf^t* 
♦bf  Glohcesttef;  5  T.  B.  646;  If  thu  taoUey  ordered  to  be  paid  ••  *^"' 
id  applied  tohtHlry  tb  th^  StiEttntb,  that  might  be  questioned  on  the 
allowandi  of  the  iikoebuht^,  bT  thi^ht  be  the  ground  of  an  application 
to  the  CouH  df  Ohatieery  tb  ^traiik  i^  bi^ach  of  trust:  The  Attorney- 
General  t^.  Wilkinsbh,  1  Beav.  87d. 

Thirdlr.  thB  thode  of  Ajpponibhhieht  addped  is  bprrect :  The  Over- 
9&trt  bf  St.  Botdlph  withont  Aldgatie;  kpptS;}  the  Whit^hat^l  Board 
of  Works,  HiSptS.,  i!9  L.  J.  M.  C.  228j  6  JuK  K.  S.  1078. 

iiaei^aifndrai  {^&v(ll  iritk  him),  Jbr  thb  defbudants^— First.  By  th<i 
Act  of  80  Oah  2,  ^hibh  defihea  thd  bbutidarl^  of  thb  parish  of  S^. 
knni,  it  is  to  consist  bf  ^  i\l  thai  btecibct  included  withiti  the  boUtida 
hereaftei'  fi^xprlsssed;^^  Vi2.,  &c. ;  hha  th^  Ubrtherh  boundary  ii^  described 
thus^*^  iriih  all  the  bonsei  ahd  ^t-oUuds  abilttinj^  bn  and  npoU  the 
laid  road/'  h6W  Oxford  Sti-e^t ;  tHiiub  bhows  that  that  bbaqdary  .wa4 
not  intended  to  ^  b^ybtid  tiie  bbU§l»d,-^ih  ho  instance  is  the  boundarjr 
of  the  piirish  descHbed  U  the  tnediUM  filum  ti^.  Stat.  2  W.  &  M; 
aess.  ^,  t.  8,  ibiposbd  th^  liability  df  fbpairing  aud  puvinjg  this  streets 
in  London  knd  Westmih^tei*  tipdti  the  huuseholdera  hating  hoasek 
befbrb  the  strd^ts ;  tttid  ii  is  kdfaiitted  ihit  this  liability  became  i)aro^ 
chial  iti^edd  bf  petsondl ;  but  it  dbeS  hot  follow  that  \^here  a  high- 
way divides  two  parishes  the  boundary  betweed  them  is  therefore  the 
iniddle  of  tbfe  str^t.  [BtAtJlttti^liJr^  J.— It  i&  very  improbablb  that  a 
iiarrb#  dlib  like  a  tibbon  ih  tli^  bdrista  bf  St.  Martin>in*tbe-fielda 
fthonld  be  left  round  thb  ^arifth  df  St.  Ahae.}  Thbre  is  ho  presUmp* 
tion  in  the  present  case  as  to  the  boundary.  In  Bex  v.  The  Ihhabit* 
knts  0^  ^Llahdulph,  1  M'oa  &  Rob.  808;  Pattesoot  J;^  held,  ^^^^f. 
"that  Wberb  t#o  paHshkd  iire  e^par^uA  by  tk  iriVtt,  aud  there  i»  ^  ^^ 
to  t)dsitiVe  6tidetibe  o(  the  bbuhdafy  llnb  between  them^  it  Is  to  be  i^re* 
iumed  to  edibcidb  with  the  foiddli§  line  of  thd  cbatiUel :"  but  there  is 
to  athldgjr  b^twbett  a  flvbi*  and  a  road»  whibb  wbuld  probably  be 
inadi^  long  ktUf  the  parishes  #ere  foriued.  Hbre  the  wdrds  of  thd 
ftfaitote  exclude  th^  King's  hi^h#ay;  BerHdge  i).  Whrd,  10  G.  B.  N^ 
S.  400  (E.  G.  L.  B.  Tol.  100),  only  decided  that  wheffe  a  piece  of  liud 
iDlJoihihj^  ik  highway  \k  bdhV^ybd,  Iba  ptesutuption  of  law  i$  that  the 
Mdl  df  tub  high#ay  usqdti  kd  bi^ium  flldhl  tisb,  posses,  unleds  theit 
b  somdtbliig  fel  khdw  the  ponttafy;  Stat  18  k  19  Vict.  c.  180»  s.  140,' 
r^oirttti  ^  ^  ibUiidatid^  for  ibe  brde^  ^  tbU  Metro^litaa  Bolod  of 
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Works,  that  the  ''street  or  line  of  street"  should  be  in  more  than  one 
parish  or  district.  Sect.  250  defines  the  word  *^ street;"  and  in  La 
Neve  V.  The  Vestry  of  Mile  End  Old  Town,  8  E.  4  B.  1054  (E.  C.  L 
R.  vol.  92),  decided  upon  sects.  119  and  120  of  that  statute^  an  inter- 
mediate space  between  a  footway  in  front  of  a  line  of  houses  and  a 
carriageway  was  held  to  be  not  part  of  a  street.  Baddeley  v.  Gingell. 
1  Eicon.  819,t  turned  on  the  particular  statutes.  The  word  "str^" 
according  to  Johnson's  Dictionary,  means  ''a  way,  properly  a  paved 
way,  between  two  rows  of  houses,^'  and  therefore  does  not  incluae  tbe 
houses  abutting  on  it.  As  to  evidence  of  reputation :  the  perambu- 
lations of  St.  Anne's  parish  are  equivalent  to  those  of  St.  Martin's. 
The  map  which  has  been  referred  to  is  evidence,  but  is  incorrect ;  and 
although  there  is  a  dotted  line  running  down  the  middle  of  Oxford 
Street  and  purporting  to  divide  the  two  parishes  it  is  not  shown  to 
^461     ^^^  authorized.    *  [Blackburn,  J. — By  stat.  18  k  19 

^  Vict.  c.  120,  8.  90,  all  powers  relating  to  the  paving,  &a,  anj 
parish  mentioned  in  Schedule  (A.),  then  vested  in  Commissioners  or 
in  any  body  other  than  the  vestry  of  such  parish,  are  transferred  to 
the  vestry.]  That  applies  to  the  parish  of  St.  Marylebone  which  is  in 
Schedule  (A.^:  the  latter  part  of  the  section,  which  applies  to  the 
parish  of  St.  Anne,  being  included  in  a  district  mentionea  m  Schedule 
(B.),  transfers  the  same  powers  to  the  Board  of  Works  for  the  district. 

Secondly.  The  principle  of  assessment  adopted  in  the  orders  of 
the  vestry  is  wrong,  according  to  stat  18  k  19  Vict.  o.  120,  s.  160. 
The  orders  refer  to  the  whole  sum  expended  in  maintaining  the 
southern  half  of  Oxford  Street,  including  those  parts  of  it  in  the 
parishes  of  St.  James  Westminster  and  St.  Qeorge  Hanover  Square; 
and  the  parish  of  St.  Anne  is  charged  in  proportion  to  the  linear 
frontage  in  it  and  not  according  to  the  expense  actually  incurred. 
The  orders  could  not  be  quashed  because  the  certiorari  is  taken  away, 
and  the  auditors  of  the  accounts  of  the  District  Board  have  no  power 
to  redress  the  grievance.  There  is  no  mode  of  correcting  an  over- 
charge in  the  orders  except  by  resisting  them.  This  Court  will  not 
drive  the  parish  to  resort  to  the  Court  of  Chancery,  or  to  go  before 
the  vestry  of  St  Marylebone,  which  is  interested  in  upholding  its 
orders,  to  amend  them. 

Thirdly.  The  first  order  is  bad,  because  it  includes  expenses  incur- 
red by  the  vestry  of  St  Marylebone  before  the  date  of  the  order  of 
the  Metropolitan  Board  which  placed  Oxford  Street  under  the  manage* 
ment  of  that  vestry. 

*5471  ^'^^  i^  reply. — ^The  remedy  for  an  overcharge  is  *in  the 
-'  first  instance  before  the  auditors ;  and  by  stat.  25  &  26  Vict  e. 
102,  s.  88,  their  allowance  or  disallowance  may  be  brought  before  this 
Court  [Blackburn,  J. — That  statute  was  passed  on  the  7th  August 
1862,  which  is  after  the  parties  here  were  at  issue.]  In  Beg.  v.  Cal- 
throp,  ant^  p.  216,  the  Court,  on  motion  to  set  aside  the  allowance 
of  an  auditor,  decided  that  he  had  audited  accounts  on  a  wrong  prin- 
ciple.   (He  was  then  stopped.) 

CocKBUBir,  C.  J. — ^Our  judgment  is  in  favour  of  the  prosecutors. 
As  to  the  first  point,  they  rely  on  the  langua^  of  the  Act  of  80  Car. 
2,  by  which  the  parish  of  St  Anne  was  originally  constituted,  being 
carved  out  of  tne  larger  parish  of  St  Martin-in-the-Fields.    Tbe 
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Bortbem  boundary  of  tho  parish  of  St  Anne  is  deacribed  tliiu---«' 
'*  with  all  the  houses  and  grounds  abutting  on  and  upon  the  said  road"> 
now  known  as  Oxford  Street;  and  the  question  is,  whether  those 
words  include  that  portion  of  the  street  wnioh  is  between  the  housd*- 
and  the  medium  filum  of  the  street.  It  is  said  on  the  part  of  th^ 
defendants  that  they  do  not,  because,  if  it  had  been  intenoed  that  the 
parish  should  extend  to  the  medium  filum,  those  words  would  haro: 
oeen  introduced,  or  the  boundary  of  that  part  of  the  parish  would . 
have  been  described  '*  as  the  said  road."  It  is  clear  that  to  put  this, 
constraction  on  the  Act  of  Car.  2  would  lead  to  great  inconvenience^; 
and  I  see  nothing  in  the  words  which  should  lead  us  to  adopt  it.  In 
conveyances  and  Acts  of  Parliament  upon  which  questions  of  law, 
have  arisen,  where  land  was  conveyed,  or  a  district  constituted  with 
specified  boundaries,  and  one  of  them  consisted  of  a  ^highway  r^KAm 
or  a  river,  we  never  find  it  described  as  the  medium  filum  of  ^  ^ 
the  highway  or  river ;  and  it  is  clear,  especially  since  the  case  of 
Berridge  v.  Ward,  10  C.  B.  N.  S.  400  (E.  C.  L.  K.  vol.  100),  that,  if 
language  like  the  present  had  appeared  in  an  ordinary  conveyance  it 
would  have  been  considered  as  including  the  land  ad  medium  filum 
visa.  Then  why  should  we  put  a  different  construction  on  this  Ad 
of  Parliament?  The  evidence  of  reputation  is  against  the  parish  of 
St.  Anne ;  for  though  the  perambulations  for  the  respective  parishes 
neutralize  each  other,  yet  the  parishioners  of  St.  Anne  have  always 
submitted  to  bear  the  expense  of  repairing  the  streets  which  form  the 
other  boundaries  to  the  medium  mum  vise,  and  therefore,  according 
to  their  own  construction  of  nearly  the  same  language  when  describing 
those  other  boundaries,  it  had  the  effect  of  making  the  medium  filum 
the  boundary.  The  map  also,  which  the  parish  of  St.  Anne  has 
treated  as  authoritative  and  in  which  the  boundary  of  the  parish 
extends  over  half  Oxford  Street^  is  of  some  weight.  Besides  we  ought 
to  give  some  effect  to  the  legal  presumption  which  arises  here. 
Before  the  passing  of  the  Act  of  30  Car.  2,  the  parishes  of  St.  Martin- 
inthe-Fields  and  St.  Marylebono  were  conterminous,  divided  by  a 
great  highway  now  known  by  the  name  of  Oxford  Street,  and  the 
ordinary  presumption  of  law  would  be  that  the  highway  which  divided 
the  parishes,  was  divided  ad  medium  filum  between  them.  That  being 
so,  and  there  being  no  evidence  to  controvert  that  presumption,  if  we 
held  that  the  language  of  the  statute  made  the  parish  of  St.  Anne 
extend  only  to  the  front  of  the  walls  of  the  houses  on  the  south  side 
of  Oxford  Street,  it  would  follow  that,  the  highway  between  St, 
Uartin-in-the-Fields  and  St.  *Marylebone  having  been  formerly  r^Kia 
divided  between  those  two  parishes,  all  that  part  of  Oxford  '* 
Street  which  now  lies  between  the  tnedium  fiium  viasand  the  frontage 
of  the  houses  in  the  parish  of  St.  Anne  would  still  be  in  the  parish 
of  St.  Martin.  The  legislature  could  never  have  intended  anything 
80  monstrous.  Therefore,  I  think  that  the  language,  "  with  all  the 
houses  and  grounds  abutting  on  and  upon  the  said  road,"  which  I 
consider  as  synonymous  with  the  expression  **  bounded  by  the  said 
road,"  was  used  by  the  legislature  in  the  sense  in  which  it  would  be 
construed  if  it  occurred  in  an  ordinary  conveyance,  and  that  the  part 
of  the  road  which  is  on  the  south  side  of  the  medium  filum  vi» 
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MMgs  10  Uui  pafash  of  St  Anne^  Md  oobsequacidy  is  feptiitU* 
byU. 

Ab  to  th«  itoo&d  point  Th^  pari«h  of  St  AiiM  oannot  be  obtrged 
Willi  more  tlMUi  k  actaalijr  due  for  the  r^paini  of  thai  part  of  the  rotd 
trhich  i«  in  it  If  the^  have  been  charged  with  more,  which  Mr. 
JRniiu  denies^  the  prineiple  to  which  I  have  just  adverted  ought  tob« 
acted  upon  bj  the  vestry  ia  fbture  orden.  But  there  is  nothing  to 
Aom  that  any  injuatioe  in  that  re^joct  has  been  done  on  the  present 
eeoaalon.  And  Mr.  JCmm  has  pointed  out  that  there  is  a  reotedj  bj 
application  to  the  auditors  of  the  aceoimts  of  the  Dbtrict  Board,  and 
Mioarse  lo  this  Court  in  the  event  of  their  deciding  contrary  to  the 
ilntute. 

WiotmiAK)  J.-*-In  the  course  of  the  argument  I  ent^taioed  some 

Joubt  with  respect  to  the  Isst  point  adverted  to  by  the  Lord  Chief 
ustioe ;  but  I  now  think  that»  in  consequence  of  the  power  given  to 
the  auditors  of  the  accounts  of  the  District  Board  under  stat  16  k  19 
Tiot  c.  ISO,  Si  195,  the  objection  is  obviated. 
*&fiA1  *With  regard  to  the  principal  point  I  concur  with  the  Lord 
^^  Chief  Justice;  and  therefore  our  judgment  must  be  for  the 
Orown. 

Blaokbubk,  J.---On  the  first  point  I  concur  in  the  conclusion 
which  the  Lord  Chief  Justice  has  stated,  and  in  the  reasons  whioh  he 
has  given. 

As  to  the  question  whether  these  orders  can  be  enforced  or  not 
If  the  fhct  of  an  order»  good  on  the  ihoe  of  it»  having  been  made  for 
a  sum  erroneously  arrived  at,  were  .to  make  the  order  voidi  so  that 
any  ratepayer  could  object  to  pay  his  quota,  it  would  be  extremely 
Inconvenient  At  the  same  tim^  if  it  were  in  the  arbitrary  power  df 
a  vestry  to  impose  what  sum  they  pleased  on  another  parish,  thai 
also  would  be  extremely  inconvenient  But  in  the  present  osse  a 
remedy  has  been  pointed  out  Therefore  I  think  the  Board,  on  whom 
this  order  is  maaC)  cannot  treat  it  as  altoMther  void;  the  remedy 
Sffsinst  overcharge  is  given  by  attending  the  audit  under  stat  16  k 
W  Vict  c.  120,  s.  196,  a  remedy  which,  though  imperfect  is  rendered 
less  so  by  the  subsequent  statute  25  &  86  Yict  a  102,  s.  8& 

MeIiIiOH,  J.— The  evidence  shows  that  the  old  boundaries  of  the 
parishes  of  Bt  Martin -in-the-Fields  and  St.  Marylebone  were  con* 
ierminous ;  that  ie,  in  the  middle  of  the  highway ;  and  there  is  nothin|[ 
In  the  words  of  the  Act  of  SO  Oar.  2,  which,  if  they  occurred  in  aa 
ordinary  document,  would  exclude  the  presumption  that  the  middle 
of  Oxford  Street  was  the  present  northern  boundary  of  the  pariah  of 
^.  Anne. 

On  the  other  point  I  have  nothing  to  add* 

Judgment  for  the  Crown. 
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The  QUEEl^  u  tltd  BdAtd  of  Works  foir  t)ie  STBAND  fiistriok. 

ti/a^  11, 1804.3 

The  defendants  brought  eti^t  tip6ti  the  aboTd  judg^i^ent,  kvA  Xhto 
cftse  WftS  al*gudd  (May  10th  fthd  llth),  atid  judgm^t  glveia  oti  tiie 
latter  day. 

Bovill  {MaeMm^ta  with  him),  for  the  defbadabta.'^Fi^k  No  }mrt 
of  Oxford  Street  is  withift  thd  parish  6(  St;  Anne  Soho^  [The  argA« 
meot  on  this  poittt  was  the  same  tA  in  the  Qneea'd  Beneh.l 

Secondly.  Though  the  two  ofdfert  of  the  Vestry  of  St.  Mairy lebobe 
for  deftly  ihg  the  expenses  itt  thttt  pkti  of  Oxford  Street  Which  in 
placed  under  their  tnanagetuent  ute,  on  the  faee  of  thesDi  in  aeeotdatied 
with  sect.  160  of  The  MetfopoUi  Loeal  MAnageni#tit  Att»  18  &  1^ 
Vict  c.  120,  it  is  open  to  the  defendants  lo  question  theif  yalidit^i 
The  auditor  fol*  the  Vestry  of  St.  Marylebone  could  hot  induif^  ifito 
the  propriety  of  the  payments  made  undei-  these  oMers.  Atid  thefd 
ii  DO  remedy  by  going  htioH  the  auditors  of  the  Accounts  of  the 
Dutrict  Board  undef  sect.  195.  Btat.  35  k  86  Yict.  O;  10^,  s^  88| 
which  put  the  altowAnce  ot  disallowance  of  those  Ikiiditofs  upon  thd 
same  footing  as  the  allowahoe  ot  disalloWanee  of  il  poor-law  Ikuditof^ 
was  passed  after  the  fifst  of  these  orders  Wfts  madd  as  well  us  ttftet  the 
writ  of  im&ndamus  issued.  The  two  Acts  Afe  to  be  read  fts  ott^ 
but  that  does  not  give  a  retrospective  opefbtiob  to  the  latter.  [He 
then  stated  the  same  ^objections  to  the  orders  ai  ih  Ihe  litgil-  r*fift$' 
fteot  in  the  Court  belowj  lEHLhrn,  0.  J.—Wheiii  a  demand  ^  ^ 
was  madCi  ought  not  the  defendtints  to  hate  p&id  so  much  as  they 
were  li&ble  to  and  refused  the  rest  t]  The  proseOUtofS  Who  made  the 
orders  are  the  partial  to  asceriiiifi  the  right  sUm  to  be  charged  on  thtl 

Erish  of  St.  Anne  Soho :  they  otight  to  huve  demanded  that,  and  t§^ 
ve  stated  a  demand  of  it  iu  the  Writ 

^edne  {Peimdorf,  Serjt.,  with  htm),  e6titra<^As  to  thd  objeeticm  to 
the  first  order.  [EitLK,  C.  J.*^The  question  of  its  retrospectivenesi 
cannot  ftrise  under  The  Metropolis  Local  Management  Act.] 

As  to  the  power  of  the  auditors  of  the  Sccoants  of  the  Distridl 
Board.  If  a  peremptory  writ  goes  for  the  sums  mentioned  in  the  two 
ofderd,  the  amount  will  be  a  sum  received  after  stat  25  k  26  Yicti  a 
102,  came  into  operation,  add  therefore  liubject  to  thos^  Auditors  with 
tbepowers  given  to  them  by  th^l  Aet^    f&e  wai  then  stopped.] 

£ftLB,  C.  J.-^l  am  of  opinio^  that  the  judgment  of  the  Ooun  bdlow 
oueht  to  be  affirmed. 

This  is  a  mandamus  on  behAlf  tft  the  Vestry  of  dt<  Mftrylebone^ 
addressed  to  the  Board  of  Work^  tot  the  Str&hd  t>i^trict  The  Writ 
tontalnd  the  necessary  recitals  leading  to  eertaili  orders  of  the  Vestry, 
tod  oommands  the  defetdants  to  pay  the  sums  of  money  required  by 
the  reKtry  for  def^yin^  the  dlcpemM  incurred  by  them  in  execatltig 
the  Act  for  the  better  loc&l  mdttagemcnf  of  th^  Metropolis,  18  *  19 
Vict,  c  120,  in  ihe  part  of  the  parish  of  Si  AbM  Soho  placed  tfudef 
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tbeir  management  by  an  order  of  the  Metropolitan  Board  of  Works. 
The  return  of  the  defendants  raises  several  questions. 
*a5Sl  ''^ho  ^^3^  return  raises  the  substantial  question  which  the 
^  parties  to  this  litigation  wished  to  have  decided,  viz.,  whether 
the  parish  of  St.  Anne  Soho  comprises  that  part  of  Oxford  Street  on 
which  the  houses  on  the  south  side  abut  ad  medium  filum  ▼)».  The 
Act  of  80  Gar.  2,  which  makes  part  of  the  parish  of  St.  Martin-inthe* 
Fields  a  new  parish,  gives  its  boundaries.  According  to  the  strict 
meaning  of  the  words  ''  houses  and  grounds  abutting  on  and  upon  the 
said  road/*  taken  alone,  the  boundary  would  include  the  houses  and 
exclude  the  street.  But  the  case  sets  out  evidence  showing  that  the 
intention  of  the  Legislature  was  to  include  part  of  Oxford  Street  in 
the  parish  of  St.  Anne  Soho,  and  there  is  strong  evidence  leading  ^^ 
to  that  conclusion.  In  a  conveyance  of  a  close  Uie  expression  ''abut- 
ting on  a  highway"  commonly  carries  with  it  the  right  to  the  soil  ad 
medium  filum  vise ;  and  there  is  nothing  to  prevent  that  rule  of  con- 
struction being  applied  in  the  present  case.  The  jury  and  the  Coort 
below  came  to  the  conclusion  tnat  the  part  of  Oxford  Street  in  ques- 
tion is  in  the  parish  of  St.  Anne  Soho,  and  looking  at  the  evidence 
we  are  very  clear  that  is  a  proper  conclusion. 

The  second  return  does  not  object  to  the  payment  of  the  sums  of 
money  directed  by  the  orders  of  the  vestry  to  be  paid,  because  more 
was  demanded  than  was  right,  but  to  my  mind  raises  the  same  ques- 
tion as  the  first  return  in  another  form ;  [His  Lordship  read  it ;]  in 
other  words,  that  the  mone^  ordered  to  be  paid  was  for  the  repair  of 
that  part  of  Oxford  Street  in  the  parish  of  St.  Anne  Soho  which  was 
placed  under  the  management  of  the  vestry,  and  that  no  part  of  Oxford 
Street  was  in  that  parish. 

The  third  return  is,  that  the  defendants  have  not  paid  the  sums 
*6541  ^^^^^^^  because  the  first  order  includes  ^expenses  of  exe- 
J  cuting  the  Act  incurred  before  the  6th  March,  1857»  the  date 
of  the  order  of  the  Metropolitan  Board.  Supposing  the  order  were 
made  to  pay  a  debt  incurred  in  the  execution  of  works  before  that 
date,  there  are  several  answers  to  the  objection.  The  Metropolis 
Local  Management  Act  gives  to  Unions  and  districts  a  large  power  of 
self-government,  and  of  levying  rates ;  and  there  is  nothing  to  exclude 
the  power  of  levying  a  rate  to  pay  a  debt  of  this  description.  It  is 
clear  that  the  parish  of  St  Anne  Soho  ought  to  pay  for  these  repairs, 
either  to  the  vestry  of  St.  Marylebone,  or  to  some  other  body. 

But  whether  there  be  anything  in  that  objection  or  not,  or  in  the 
objection  that  the  mode  of  ascertaining  the  amount  was  by  taking  the 
sum  total  of  the  expenses  of  repairing  Oxford  Street,  and  then  charg- 
ing the  parish  of  St.  Anne. Soho  j/rith  an  .aliquot  part  proportioned  to 
the  length  of  the  street  in  the  parish,  or  in  any  other  objection  to  the 
amount  ordered  to  be  paid,  the  mandamus  is  to  pay  the  sum  or  sums 
of  money  which  the  vestry  require  for  defraymg  the  expense  of 
executing  the  Act,  and  if  any  sum  be  due  the  mandamus  ought  to  go. 
It  would  be  extremelv  pernicious  to  lay  down  that  if  an  item  which 
was  not  according  to  law  were  inserted  in  such  an  order  by  mistake, 
no  sum  of  monev  included  in  the  order  could  be  levied.  The  defend- 
ants were  bound  to  pay  what  was  due,  and  in  my  opinion  they  could 
not  refuse  to  pay  anything  because  part  of  the  sum  ordered  was  not 
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dae.    In  the  Court  below,  Blackburn,  J.,  puts  that  point:  be  saya^ 
''If  the  fact  of  an  order,  good  on  the  face  of  it,  having  been  made  for 
ft  sum  erroneously  arrived  at,  were  to  make  the  order  void,  so  that 
any  ratepayer  could  object  to  his  quota,  it  would  be  extremely  incon- 
venient.   At  the  same  time,  *if  it  were  in  the  arbitrary  power  t^^kk 
of  a  vestry  to  impose  what  sum  they  pleased  on  another  parish,   '- 
tbcj  also  would  be  extremely  inconvenient  f{(i)  and  he  suggests  a ' 
remedy.    But  the  demand  of  a  larger  sum  than  is  due  is  no  ground 
for  refusing  as  much  as  is  due.    In  2  Inst^50S,  in  commenting  on  the  ^ 
statute  of  Quia  Emptores,  18  Edw.  1,  c.  2,  by  which,  on  the  sale  of  ^ 
lands  the  rent  due  to  the  lord  is  to  be  apportioned,  if  the  lord  brings 
bis  assise,  Lord  Coke  says,  "  In  this  case,  albeit  the  plaintiflf  did  mis- 
take the  just  residue  upon  the  apportionment,  yet  shall  be  recover  so  . 
much  as  is  found  by  the  jury  to  oe  due;  for  it  were  too  bard,  and  a 
cause  of  multiplication  of  suits,  and  against  the  meaning  of  the  makers  ' 
of  this  Act,  that  the  lord  should  be  driven  in  his  assise  or  avowry, 
&c,  to  hit  the  just  sum  due  upon  the  apportionment,  but  though  he. 
demand  more,  yet  shall  he  recover  but  that  just  sum."    The  principle 
of  the  law  of  mandamus  is  consistent  with  that  view;  and  therefore- 
the  defendants  were  not  at  liberty  to  refuse  payment  of  any  sum. 

Much  has  been  said  about  the  power  of  the  auditors  of  the  accounts  • 
of  the  District  Board  to  aflford  rearess  if  the  order  is  for  too  much.  I 
do  not  say  that  under  stat  18  &  19  Vict.  o.  120,  they  have  power  to 
relieve  the  parish  of  St.  Anne  Soho.  The  further  provisions  as  to 
their  power  in  stat.  26  k  26  Vict.  o.  102,  s.  88,  are  a  statutory  decla- 
ration  of  the  state  of  the  law  under  the  previous  statute.  We  under- 
stand  that  the  attention. of  the  Legislature  has  been  called  to  the* 
propriety  of  not  leaving  the  parish  subject  without  appeal  to  the 
Testry  under  which  it  is  placed.  But  if  there  be  no  appeal  against 
the  order  of  the  vestry  of  St.  Marylebone,  4here  is  no  tribunal  which 
has  jnriadiotion  to  say  ^whether  the  sums  of  money  ordered  v^kka 
tfe  due  or  not,  and  their  order  is  conclusive.  ,        ^ 

The  writ  will  go  for  the  amount  justly  due.    If  that  were  tendered,  < 
there  would  be  an  answer  to  an  application  for  an  attachment. 

WiLLES,  J.,  concurred. 

Braiiwbll,  B. — The  mandamus  does  not  command  the  defendants 
to  pay  any  specific  sum  of  money ;  but  only  the  sum  or  sums  which 
the  vestry  require  pursuant  to  these  orders.  We  have  not  before  us 
the  question  what  tne  figures  should  be,  and  are  not  in  a  condition  to 
pronounce  a  judgment  on  the  amount.  The  peremptory  mandamuii 
vould  go  for  the  expenses  actually  duo. 

Channsll  and  Pioott,  Bs.,  and  Ksatino,  J.,  concurred. 

Judgment  affirmed. 

(a)  83  L.  J.  It  C.  89.    Slaet  rtport«dy  anM,  pp.  sas,  650. 
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TABBY  ^.  T&fi  Ql^EAT  SHfP  dOUPAKY,  LIMITED. 

Nd^.  16: 

Marine  inMurance  paiiqf, — lAtp» — AffrtemeiU  io  keep  inwired. — Signing  juSgikAL 

iPeAding  ud  mstUm  It  wto  mgnwi  ilmt  the  prootedLiiigt  thottld  b«  itisMy  and  thai  too  j«df- 
ment  ifaoaU  be  ligned  if  a  mortgafe  on  the  ttetbn^anu^  iihif>  for  6S50L  were  iteliTered  Io  ^be 
plaintii^  wUhib  ohi  wl'eli,  ati\l  to  Ih'Ag  il  ihti  iittoiiiit  hBbTe  teinitiottM  #ai  kbfit  thinred.  i 
ptflley  Wai  thton  olShete^,  which  ekpM  «ii  Ihis  SSd  SIptbitabeh  Ott  th»  2td  iS^  ceettltty  of 
thi  defAiidablii  #roli  to  lAiniimAce  hlvl^eH  In  fienddn  to  eSbot  w  iuvhuMe,  b«t  ta  e0Bie%MB«e 
of  tome  doubt  4hoat  the  Itanlpv  Mid  thi  abiettee  of  the  leeretacy  of  the  faiittraiieo  Coapeay^ 
poUoioi  wen  not  iisttod  ttotil  the  80th,  ihoagh  dated  on  'the  i4ih  and  k7ih.  Ybbj  inn  'until 
ia  pnrsuanee  of  the  Inttrh^tiobl  glVM  oh  the  ^2d  tiid  the  klip*  tnk  ttib  MMi  ierh  dolit«rtd  ta 
that  day,  #hteii,  abcordih^  to  tlie  ^rtetfeift  oT  InAnhfidb  todit^ki^  ftHi  ebiiiid4i«d  WortoMt 
edfuigettietitt.  Th4  plaintiff  hatlo|  Uglied  Jdilgttefcil  iatt  iiMedhiiiMdtlott^  the  Ce«H  ieftwid 
to  iikterlbre^  m  the  dtofendaata  had  tet  perlbrautt  their  madertAking^  and  JndgmeiU  vai  not 
•igned  ag alnit  good  fhith« 

Ik  thiB  Term  (Noreitibef  6th)  Lri^  obtained  a  fule  calliD^  od  tfad 
^80 11  P^^^^^^  ^  ^^"^^  t^use  Why  thd  ^judgment  Biffhed  in  th^  lietioB, 
^  and  the  exeeutiott  iftsUidd  theirdoii,  ah^uid  ilot  bd  req[^eetivte^  sel 
a6{d(d. 

It  ap^ydftred  iVom  th«  affldatita  that  the  iicitioti  iras  brought  bj  the 

{illtintiff  to  t^cbver  the  balance  of  An  aeoouht  allege  to  b6  due  to  Itim 
rom  the  deftodantb,  ill  resp^t  of  storei  attpfdied  to  the  ateaih-Bbip 
Great  Sbitef tii  The  atdlibu  waa  fefbi-ndd  tb  arbitration,  and  ultimalelf 
it  Was  afj'anged  that  the  d^fbndants*  pleag  ahbuld  bd  Withdrawal  tho 
defebdntlt^  admittiag^  a  debt  bf  6860f^  bat  that  bo  judgment  afaoUld 
b^  fiigiied  if  that  aUm  K^ire  eeciiiM  to  the  plaiatiff  bj  mortjpge  cm 
the  shif),  atld  if  hia  interest  ao  to  bd  cMkted  m  the  ship  wBre  aecured 
liy  it  policy  bf  inearatiee.  The  terms  of  thb  agreement  wefe  einbodied 
in  the  foltowihg  membraadum  :^ 

'*  In  the  Queen's  Beaohi  Betweisn  Bbb^H  Borton  Parrel  plaiatifg 
and  Greitt  Ship  Odttipanjr,  Limited,  defenditntt. 

*^  We  hereby  consent  that  all  ftirthef  tortieeedings  herein  be  stayed, 
the  defhndant  withdrawing  ^leasi  no  juagmedt  16  be  Signed  if  mort- 
flrage  for  68501.  (oh  satne  terms  as  to  interest  and  inaarande  da  preseat 
debentures,  the  insurance  policies  to  be  in  comhion  form)  be  deliTi^ 
to  the  |)Iaifitiff  Within  one  week  aad  thd  cbsta  be  {^Kid  ofa  taxation,  and 
so  lofig  as  the  amooht  dbove  faientioaed  is  kept  inaured.  M;  fi. 
Lsviciisoiir,  defeadauy*  attorney:    28th  July^  1868;'' 

Ib  parsuahde  of  this  memorandtlm^  the  defendants*  pleas  wferewith^ 
dfawa^  the  piaifitiff'a  taxed  costs  were  paid,  a  mortgage  of  the  ship  fiv 
6350/.  was  duly  made  in  fayotti*  of  the  plaintiff)  and  policies  were 
duly  effected  ih  his  faVodf  to  eover  the  Amount  bf  his  debl^  which 
policies  oontinaed  In  force  until  the  23d  September,  1868. 
«6581  *^^  ^^^  ^^^  September,  1868,  the  Great  Eastern  arrived  at. 
^  Liverpool  from  New  York.  On  tte  22d,  the  secretary  of  the 
Company  sent  a  telegram  to  Messrs.  Rucker,  Offer  &  Co.,  London 
ship  and  insurance  brokers,  to  insure  89,0001.  for  two  calendar  months 
whilst  the  ship  should  be  in  harbour  in  the  port  of  Liverpool,  on  the 
interest  of  the  mortgagees  or  debenture  holders  in  The  Great  Eastern, 
valued  at  110,000JL;  and  in  a  letter  written  on  the  same  day  he  con* 
firmed  the  telegram,  and  rec^uested  them  to  have  one  policy  for  53501 
handed  to  the  pUintiff  and  in  the  meanwhile  to  inform  him  that  the/ 


aeal  raempraQ^  of  ooiUvaote  (cQjsmijQt^lj  c«Uedi  "slip»")foi^  p^K'ie^<P^ 
The  QvMt  Saalera,  fos  tW  9es^t  of  the  mortgfigeea  or  ciebenljafef 
VoMeis,  la  T^€^  0P9eii(a)  f^ud  Qeqieral  M^^nne  Iip^uvai^c^  ConapaiPO^'  ai»4 
lo  liktjdV;  aiMi  W90|e  |o  iolb^m  IM  plaintiff' t]x|it  )i>%i:^r4;D()e8  bad  ^^1% 

iBatractiooa  Ikejr^  ^mvVi  lia^^  Uifitt  «  polioy  ifoF  Ci3i^«  pai^  Q^f  ih^  a^me, 
Ob  tbo  a^mo  aaj^  tiiey  wckt?  to.  th&  sei^reHr;  of'  tVe  deft^.d^^pl^ 
iaqalrm^  wlMthas  tV  ppH97  ^Raa  \o,  hm^  1^  ti|Q^  or  pfami9m  ^^mpn 
Qa  tbe  884  tipue  aeore^iy/  of  ^b^  4eje&clAii;ts  veo^iT^d  {rqm  \^  vW^^9 
the  foHowing  kttev,  dated  tibe  a2d  :-^. 

^  Be^  Sirv  }  tr4]At  tW  tfO-nu)x>ipoiK'^  posl  ^iU  b]»i^  lii^  »,  pplio j  oi| 
TfaeOr^  Bpateri^  i^insl  ftvf^wbUe  iipb  bi^^bow>&^  I  Q^saot.  ^&r4 
to  ma  tbe  at'^hteal  mk ;  9^  aa^  it  992^  b^  iqi09Aye»^t  ibi^  ibe  ]Pto#i4 
fbc  me  fea  usa  m;  judgi«e9A  «t  ibe  ppeae^  jiAi^i^ei  X  9^aU'  %w^it  tb^ 
NQ^ipl  of  tbA  sVMnp  i^iaj?  uolU  ¥il^v«^J  m^f i^ii^  Yoimi  ^tteivtv^ 
10  tbU  wUl  oblige  Ywia  re^pectj^W  B.  ^WKQV  Pabbj." 

tQtt  (be  a^tb,  A©  aoQp^tdjiy*  ol  Ibft  defendj^R^  wote,  Vi  Mes^a,  r^ggg 
ft»ckec»  Offer  i  Go.,  tb«^  i|  yn^  a  tip^  poiicTk  ««d  tb^vefore  |bey  ^ 
masl  ineiif  tb9  ^dm^mli  stonn  cb4y  lo  mike  tbe  pc^9y  biivdi%'f  and^ 
reiershig^  to  ^bft  le^tej?  reoeWed  fv^m  the  pliiAMi^  capjveased^  a.  bop% 
tibat  Ibey  bi^d  satisfied  tb^  ]9li»iati9f  (baA  tbe  itt9ii^n9.9(89  bad  beea  pii^ 
perlji  ^feq^  Upm  veoeivNa^.  tbia  anawe^  from  tbe  m^i^9^f  of  1^ 
Mfeadao^  Measia,  Buckery  O&n-  &  Co^  gave  \h9  neoeafifii^^  dl]'^^ol^l 
&r  tbe  eompletioQ^  and  ataipapi^g  of  tbe  i^ioiep* 

Sevang  applvoaAiwa^  vo»&  xoMe  by  the  pkiiiiiMifl^  ta  U^a^^  Sw^li^i 
Mbr.  4e  Oa  ft>r«  tbe  pojioiaa^  bet  wees,  the  23d  wd  98^  ^Jftbp^ujir  ««((^ii% 
aad  OB  tbe  latter  cbiy  b^  i^stVQctad  bia  attonaiey  to  aigO;  jtudgf)^  ap4 
issue  execution.  Judgment  was  signed  apooJ^Hii^^f  epd  qb  tbe  2^ 
foflpea^ioA  <tf  llieQi^t  Ea^teci^  w^a  tabeB  by  tbe  sbei^  \^Bdei^  a^w^rit 
lasiied  tbereoB*  Tbe^  defieodaetar  iniB^ediat^y  telegimbad  ^  M'^sp^^ 
Biicber,  Offer  ik  Q^,  iBtbrming  tbe^^  theraofi  a^.  oot  tb#  $Qth  the  seor 
>otaiy  of  ^be.  GoDirany  received  fron  them  9^  letteiTi  da1|ed  tbo  29tb, 
ABtiogr  that  it  unWmiately  buppened  thf^t  tb^  aoer^tjiBijry  9^  tibe  1% 
mrance  Company  was  out  of  town  and  could  not  sign  the  poliay>  but 
thoT  bad  Sfi^ep^  the  ptoU^  ^  1^ldertakillg^  tQ  gfive^tbe;  pplfpy  tQi  \\ai 
and  BO  oBe^  elao,  ^mi  ba^d  o^^  hiiA  SA  order-  OB^  tbe  I^^iv^nge  Cp% 
Pwy. 

Ob  the  V^  Mei0fB«  ]j(uokei\  OO^r  &  Co.  deliTesed  t<^  th^  pla^tif 
tvro  ppiiciea  of  inam^aq^  ob.  Irhe  Great  SaatprB^  <^pe:  of  The  O^ie^t^ 
iQd  Qeoecal  Ma^i^e  In,attc%noe  Compaq  for  ^00/.,  dfM^  tbe  %^Ah^  tbf 
€ibpr  of  Lfeyd's  for  OsSP^  d^ted  the  ?#h.  'Pber^  m9#  no  eirideace..  w 
Ux  wheo  the  polipies  weiie  aotBally  aJgBed:  vfi^  the  fiifstr  of  t^^ae  d^t^ 
%MB  paobiihly  iaoorw^  asr^M^^  27th.  im.  Sf^pday :  but  itr  wa#  r^^^^ 
aduutted  oa  tbe  aifrmaeot  that  the  ^vsic  Bap^ad*  policy  was^  b<^  ^ 
ttgaed  earlier  tipfiB.  tbe  SHtth^  Tb^se  polkiear were  isaued  iu^  j^u^raoMipf 
of  the  meoiorfi^dBi  aigxMsd  ob  ^e  22di  b^mI  stated  thfit  ^  in^uraAoi^ 
coameaeed-  fnoro.  that  day. 

Mpnktg^fi  Smith,  and  J:  Mi  Soward  sbow^^d  cau^.rr-firsV  Tb# 
IwaBtB^  of  the  pavtiea  wbw  t^  cmteved  ii^.  ^9^  (HMEyppaptr  M^a^  tib^t 
tiba  piawiiC  a)ioii)d  bam  %  %al  iBoykia^^iaa  m  tjbi^^.  sbjip  offeoM  ai^ 
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an  actibn  on '  tbe  policy  in  a  Court  of  law  in  case  of  the  ship  being 
lost.  The  ship  was  not  legally  insured  from  the  23d  to  the  27th  Sep* 
tember,  and  therefore,  according  to  the  terms  of  the  consent,  the  pliin- 
tiff  was  entitled  to  sign  judgment.  The  facts  that  the  proposal  for  tbe 
insurance  of  the  ship  had  been  accepted,  and  that  the  defendants  bad 
obtained  slips  from  Lloyd's,  did  not  amount  to  a  compliance  with  tbe 
terms  of  the  agreement,  so  long  as  the  policy  was  not  executed :  Xenoi 
w.  Wickham,  14  C.  B.  N.  S.  485  (E.  C.  L.  B.  vol.  108).  The  slips  were 
a  purely  honorary  engagement,  and  therefor  the  insurance  was  not 
legally  effected.  Stat  86  G.  8,  c.  68,  s.  14,  enacts,  "No  insurance  made 
or  entered  into  in  Great  Britain,  in  respect  whereof  any  duty  is  by 
this  Act  made  payable,  nor  any  contract  or  agreement  for  such  insur- 
ance as  aforesaid,  shall  be  pleaded  or  given  in  evidence  in  any  Courts 
er  admitt^  in  any  Court  to  be  good,  useful,  or  available  in  law  or 
equity,  unless  the  vellum,  parchment,  or  paper  on  which  such  insnr- 
ance  shall  be  engrossed,  printed,  or  written,  ehall  be  duly  stamped 
*5fil1  ^^^  ^  lawM  stamp  to  denote  the  rate  or  duty  as  by  this  Act 
.  ^  -I  is  directed,"  *&c.,  and  prohibits  the  stamping  after  the  insurance 
or  contract  for  insurance  has  been  engrossed,  printed,  or  written. 
[They  also  dted  stat.  54  G.  8,  c.  144.]  In  1  Arnould  on  Marine  In- 
surance, pp.  60-51,  2d  ed.,  it  is  said,  "  It  is  the  practice  with  under^ 
writers  in  this  country  to  subscribe  a  slip,  or  short  memorandum,  of 
the  proposed  insurance,  which,  according  to  the  statement  of  one  of  a 
special  jury  to  Lord  Eenyon,  is  considered  to  be  binding  on  tbe 
parties  in  the  ordinary  course  of  business :  but  Lord  Kenyon  said, 
that  whatever  obligation  of  this  kind  tkert  might  be  in  point  of  honour 
and  good  faith,  the  underwriter  certainly  would  not  be  bound  in  law, 
for  the  assured  in  order  to  snpport  his  claim  in  a  C!ourt  of  justieo 
must  produce  a  stamped  policy.'' 

Secondly.  The  condition  upon  which  the  plaintiff  agreed  to  stay 
immediate  execution  was  broKcn,  and  this  Court  has  no  power  to 
relieve  against  the  judgment  which  has  been  signed:  as  it  is  not 
alleged  that  there  has  b^n  any  want  of  good  faith  in  the  plaintiff  or 
bis  agent;  and  no  reason  is  given  for  the  delay  in  delivering  tbe 
policies. 

Lush,  in  support  of  the  rule. — ^First  The  signing  judgment  was 
in  violation  or  the  terms  of  the  agreement,  inasmuch  as  the  contract 
was  actually  fulfilled.  The  meaning  of  tbe  parties  was  that  there 
should  be  an  insurance  of  the  ship  in  commercial  language,  and  in 
that  language  a  ship  is  insured  as  soon  as  the  proposal  to  insure  if 
accepted  by  the  underwriters  and  the  slip  is  issued.  In  1  Arnould  on 
Marine  Insurance,  p.  96,  2d  ed.,  it  is  said,  "  Any  person  having  pro- 
perty to  insure  has  only  to  go  to  the  manager  [of  tbe  insurance  (>>m- 
«5A21  P^^3^1  ^"^  ^^^  ^^®  particulars  of  the  risk  to  be  insured:  ^tbe . 
^  premium  being  agreed  upon,  the  manager  writes  out  a  memo- 
randum for  the  policy,  which  the  party  signs,  and  he  is  thus  provi* 
sionally  insured.  The  Companies  procure  the  stamp,  and  write  out 
the  policy,  which  is  ready  for  delivery  in  four  or  five  days."  In  a 
note  to  the  word  '* insurea,"  indeed,  tbe  author  adds  ''not  legally;  see 
Turpin  v.  Bilton,  5  M.  &  G.  456 ;"  but  the  Court  will  consider  wbat 
IB  the  universal  mercantile  practice.  Here  the  intention  of  the  partiea 
was  that  the  plaint^  shoald  be  in  the  same  position  as  the  other  mort* 
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gagees,  and  that  was  the  case  for  the  three  days  dnring  which  the  »hip 
was  not  legally  insured.  It  is  not  stipulated  that  the  policy  shall  be 
handed  over  immediately,  which  indeed  could  not  be  done.  [CocK- 
BUBN,  C.  J. — The  terms  of  the  agreement  are,  to  keep  the  amount  of 
the  mortgage-money  insured,  not  to  get  a  policy  effected.]  That  has 
been  kept  insured  in  a  mercantile  sense.  [Blackburn,  J. — This  is 
an  agreement  between  two  attorneys,  which  is  not  to  be  construed  as 
merchants  would  construe  it.]  It  is  an  agreement  with  respect  to  a 
mercantile  matter.  These  were  valid  policies  in  every  respect,  except 
that  they  could  not  be  sued  upon  by  reason  of  the  stamp  laws. 

Secondly.  This  Court  has  an  equitable  jurisdiction  to  relieve 
against  the  judgment,  no  damage  having  occurred  to  the  plaintiff  from 
the  delay  between  the  signing  of  the  slips  and  the  execution  of  the 
policies.  If  the  plaintiff  had  said  that  he  would  not  wait,  or  bad  not 
accepted  the  undertaking  of  the  brokers  to  give  the  policies,  the  de- 
fendants might  have  got  them  or  have  countermanded  them.  Stat.  22 
k  23  Vict  'c.  85,  s.  4,  gives  a  Court  of  equity  power  to  relieve  against 
a  forfeiture  for  breach  of  a  covenant  or  condition  to  insure  r«gAD 
'against  loss  or  damage  by  fire,  ^' where  no  loss  or  damage  by  '- 
fire  has  happened,  and  the  breach  has,  in  the  opinion  of  the  Court, 
been  committed  through  accident  or  mistake,  or  otherwise  without 
fraud  or  gross  negligence,  and  there  is  an  insurance  on  foot  at  the  time 
of  the  application  to  the  Court  in .  conformity  with  the  covenant  to 
insure.*'  [Blackbubn,  J. — ^That  statute  applies  only  to  real  pro- 
perty.] In  the  case  of  personal  property,  this  Court  may  adopt  the 
principle  of  that  enactment.  fCocKBUBN,  C.  J. — ^This  is  not  a  ease 
of  forfeiture,  but  a  contract,  the  terms  of  which  must  be  construed 
strictly  between  both  parties.] 

CocxBURN,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  plaintiff,  who  was  a  creditor  of  the  Company,  brought  an  action 
to  recover  money  alleged  to  be  due  for  stores  furnished  to  the  defend* 
ants'  ship ;  it  was  agreed  that  the  proceedings  should  be  stayed,  and 
that  no  judgment  should  be  signed  if  certain  terms  were  complied 
with.  The  terms  in  consideration  of  which  the  plaintiff  stayea  his 
action  were,  that  he  should  have  the  security  of  a  mortgage  on  the 
ship  for  an  amount  agreed  on,  and  that  he  should  be  put  in  the  same 
position  as  the  other  mortgagees  of  the  ship  as  to  interest  and  insur* 
ance  to  cover  that  amount.  The  question  is  whether  the  plaintiff's 
interest  was  so  kept  insured.  It  appears  that  upon  the  first  polioy 
expiring  a  period  of  several  days  elapsed,  during  which  there  was  no 
policy  on  the  ship,  so  that  during  that  interval  the  plaintiff  would 
nave  had  no  rieht  of  action  against  an  underwriter  if  the  ship  had 
been  lost.  On  the  other  hand,  slips  were  actually  signed  and  issued, 
ftod  this,  according  to  the  practice  of  insurance  Companies  and  r#K^ 
*underwriters,  is  an  honourable  engagement,  which  never  fails  '- 
to  be  fulfilled  when  a  proper  claim  is  made.  But  when  I  ask  myself 
whether  such  an  engagement  by  the  underwriter  amounts  to  an  insor* 
iQoe  according  to  the  terms  of  this  agreement,  I  must  say  that  it  does 
fiot.  It  could  not  be  enforced  at  law  or  in  ecjuity,  because  the  Stamp 
Act  intervenes;  and  therefore  the  plaintiff's  interest  for  several  days 
was  not  kept  insured;  and  we  ought  not  to  set  aside  the  judgment 
uileas  there  has  been  no  breach  of  the  agreement  on  the  part  of  the 
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c(^remc^i|t9,  ov  there^  )^8i  tiei^q,  ^  Uitk  o^  th^  pi^rt  of  \h^  plaintiff 
^hero  M(aa  ao^.pg  i^  Us^cif  «K>ja4uoi  of  tl^  pkiutiCf  ^  prevent  the 
de^^ts  &oin  Uj^ing  ^djt  9|^q  t^  Ij^^p  t^e  plaiatiff's  iDterest 
i^9MT^4  It  is  indeed  possible  \hm  tb^J  inaj  li^ve  goive  on  aod  com- 
]>i(M^4  t]?^  in^ar^uQe,  because  tb^  plAtutilT  diql  nptl  iafprm  lihem  that  he 
Bifi^i\i  aigq  j,^(^gflile^t^  unless  tbiejr  d^liYcirecl  to  him  ^  policy  by  a  par- 
t^u)ar  time;  but  tho^  question.  i||,  o^ot  wbetber  tb^  conduct  of  the 
I^Siiiptiff  is  generous  ox  bStrsbi  but,  wliet|i^r  there  hasi  beea  a  compli- 
%Qoe  witb  tbe  |era^  of  tUe  9g7Q^ix\eQt« 

WiOQ'^KAN,  J.r-rrXkis  ifi^le,  Vftft  granji^d  upo^  twQ  grounds:  first, 
tjb«t  tbe  defeadaQt^t  b^ye  performed  tbeir  i^ndertakipg ;  an4«  secondly, 
t^t  the  judgnie^it  was.  sigu/^4  ^^mk  good  f^itU^  I^l  Py  opinion 
ly^h  grom^s  bay«  ^iltedr 

I'irst,  th/e  4&fend^i\ts  h%ve  np;(  performed  tb^lr  agreen^enl,  which 
ym  ^bsolutelj  tO)  keep  tbo  plainl^l^'s  inter^t  insuired  for  a.  pafticular 
WK>.¥i(ltn  It  IS  said  tbsrt  tbe  p^rtieoi  used  tjiie  hngui^e  in  the  ordiaarj 
fm^  giysA  tio  it  by  undej^writera,  wd  tb^t  tbey  i^eant,  not  an  actnal 
'•eO&T  Ws^r%no«^  h^t^  tih^l  sucb  9tep$.  sbQ.utd  b^  lak^n  *49  would  result 
^^  i^  obt^iaiiig  m  insi^a^ce,  But  ij^ere  is  notl^^g  in  ^be.  agrees 
rum^  to  wA^raat  tk^,  oo^struQl^^m^  ^^d  I  do  nolt  seip  that  there  ia 
Wy  b^'^sbJ'P  9M  ^b#^  defendants,  be!C9ii:V30  tbey  mi^bjk  We  taken  the 
l^o^s^ry  9tep^  so  soon  i^^tiq^  ^9a!^W  (b^npk  t(i>  Wq  the.  pQlicie$  signed 
^  4^ii^^4  m  %m^ 

Vhe  second  gco,un4[  is  not  ouuntf^jini^ble  ^  {ox  ii^m  19  notbing  to 
sliQw:'  that,  ia  ttbi^  int^vview^  bet^gre^n  the  plaintiff  and  the  insuraAce 
iM^e^s,.  \yhen  b;^  wpUedi  fop  the  poliaiesy  tbp  plointifif  assented  to  the 
(|^y  whi^b  toplf;  pla^  ^.  eating  tbi^m. 

Blackburn,  J. — There  was  an  absolute  enragement  b^  tb^  plain- 
(ifil  tbjiA  judginf^  <«(3m)i  ^  d^emimf^  abPuM  not  be  signed  so  long 
^.  bis  ivAerest.  W4^:  k^t  insx;^^:  V>  (k  oe^ptSiia  aQ90unt,  ^yad  a,Ubough  the 
alipB  wePQ  iaau^  i^nd  9lpp4^  v^ire.  take^^  Wding  to  the  insurance  of  th^ 
^ip,  Spud  altcboi^b  the  amo^unt  wo^ld  pi^obaply  b^ve  been  paid  i(  a 
i)^  b«yd  h^f^pea^.  the  plaintiff's  in.tie^^ti  wofi  not  kept  insuiDed  for  at 
If^t,  oiie  (jUy.  If  ^his  wQce  a9  ^Ptipn  against  the  defendants  for  not 
Ikieepmg'  the  plaintj^'s  iiM»cest,  insuired,  ^e  plaiatijQ^  not  being  able  to 
^o,W'  tbl^  he  b^d  si^sitajM^f^d  iiny  dai9()a^e  bom  tbe.  breach  of  contract, 
WfQiUd  pnly  reopifer  pae  f^^hing;  mim  dQu.bt  it  is  a  hard  thing  to 
i^y  thajt,  haying  sustained  only  %  w>noiinal  injury,  he  shotild  be  entitled 
^  siff,i|  j|u<^ncienti  for  6350i  ^aii  ^eU  tbe  ship.  But  tb^re.  is  no  ground 
^r  the  interfereiloe  of  thiS;  Court  to  ^Iea,se  the  Company  fh>nx  a  hard 
Wi^n,  A  Court^  of  ec^Hity  n^igbt  relieye  in  such  a.  ca^  upon.  som< 
Minciple  wbioh  %  do  npl^  ujiv^rst^nd ;  biil;  there;  is  no  o^se  in  which  a 
Oowt  of  hyf  has  exerQi3e4  il^  Qt^^uits^bli^.  j^uri^iQtion  on  the  ground 
libat  the  Q9^e  19: 9t  hard  one. 

*6661  '^^J^J^PB,  J*-^14r  Ifvsh  says  t^aic.  tbis  contract  is  tp.  be  ocm- 
^  ^  stsTued  acQprding  to.  qoi^H^ntile  u^age.  But^  it  i^  not  a  mercan- 
ty^^instrumeoA:  it  is  an  Qgreeme^l  made  between,  tbe  attorneys  fi>i 
tfbe  plaintiff  i^nd  defend^ts»  The  proper  construction  of  it  is  that 
^plaintiff's  interest  should  bA  l^ptiaQtmUly,  insured.;  and  that  oon- 
tMA  baa  90t  hjs^n.  pecformedt  ftule  discbaxgei 
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Bankrupieif.-^Iked  of  arrangemerU.^  Surely. —24  dh  25  Vid.  e.  134,  #.  192. 

Tb«  plsintiff  aootpted  »  bill  of  ezfihaage  for  tlie  aeootnmodfttion  of  the  defendant  While 
the  bill  vaf  ninning  (he  defendant  ezeented  adeed  of  arrangement  under  The  Bankmptoy  Aot, 
1861,  24  A  25  Vict  e.  134.  The  plainUir»  having  afterwards  talcen  np  and  paid  the  bill, 
brovf bt  an  aefion  against  the  defendant  to  reeorer  the  amount :  Held,  that  the  deed  was  no 
■aawer  to  the  action* 

Declakation  for  mooey  lent,  money  paid,  and  money  due  on 
accounts  stated. 
First  plea,  exoept  as  to  20Z.,  never  indebted. 
Second  plea,  to  tlie  residue  of  the  plainti£f's  claim,  that  after  the 
coining  into  operation  of  The  Bankruptcy  Act,  1861,  the  defendant 
being  indebted  to  divers  creditors  in  divers  sums  of  money  and 
being  unable  to  pay  the  said  debts,  a  deed  was  made  and  executed! 
between  the-  defendant  of  the  first  part,  and  J.  P.,  therein  called  "  tha^ 
said  trustee,^'  of  the  second  part,  and  the  several  persons,  companiesji 
and  copartnership  firms,  who  at  the  date  thereof  were  creditors  of  tbe 
defendant,  and  who  would  be  entitled  to  prove  under  an  adjudication 
of  bankruptcy  against  the  defendant  founaed  on  a  petition  filed  ouithe 
said  date,  of  the  third  part,  which  deed  was  *a  trust  deed  for  the  r«{^^- 
benefit  of  creditors  relating  to  the  debts  and  liabilities  of  the^  ^  ^^ 
defendant  as  such  debtor,  and  his  release  therefrom,  and  the  dlsti^bu- 
tion,  inspection,  management,  and  winding  up  of  his  estate,  within  the 
trae  intent  and  meaning  of  the  said  Act,  whereby  the  defendant  con- 
veyed all  his  estate  and  effects  to  the  said  trustee,  upon  trust,  among 
other  things,  to  pay  and  apply  the  same  in  payment  or  satisfaction 
of  tbe  debts  and  demands  of  the  creditors,  rateably  and  in  proportion 
to  the  amount  of  the  debts  owing  to  them ;  and  by  the  deed  each  and 
«Tery  of  the  creditors,  in  consideration  of  the  premises  and  of  certain 
covenants  in  the  deed  on  the  part  of  the  defendant  and  of  the  said 
trustee  respectively,  did,  amongst  other  things,  covenant  with  the 
defendant  not  to  arrest,  sue,  summon,  or  proceed  against  the  defend- 
ant, or  his  lands,  tenements,  goods,  chattels,  estate-,  or  effects  during  . 
the  continuance  of  the  license  in  the  deed  mentioned,  in  respect  of 
any  debt  or  demand  in  respect  whereof  he,  she,  or  they  might  be 
entitled  to  any  dividend  under  the  said  present^  and  that  if  be,  she, 
or  they  should  act  contrary  to  the  license,  or  the  true  intent  and  , 
cleaning  of  the  said  presents,  the  defendant  was  thereby  authorized 
and  empowered  to  plead  and  show  the  execution  by  him  of  tbe  deed 
as  an  accord  and  satisfaction  of  the  debt  or  demand  sought  to  be 
enforced,  and  in  bar  of  and  as  a  defence  to  any  and  all  proceedings 
brought  or  taken  in  breach  of  the  covenant.    The  plea  then  averrSi 
that  the  defendant  duly  executed  the  deed,  and  that  his  execution 
thereof  was  duly  attested,  and  that  afterwards  a  majority  in  number, 
representing  three-fourths  in  value  of  the  creditors  of  the  defendant  , 
whose  debts  respectively  amounted  to  10?.,  assented  to  and  approved 
the  *deed ;  that  the  trustee  executed  the  deed,  and  that  imme-   r*5go 
diately  on  the  execution  of  it  by  the  defendant  all  the  property   *• 
comprised  in  the  deed  of  which  the  defendant  could  give  or  order  ^ 
possession  was  given  to  the  said  trustee,  and  that  within  twenty -eight ' 
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days  from  the  day  of  execution  of  the  deed  by  the  defendant  the  same 
was  produced  and  left  (having  been  duly  stamped)  at  the  office  of  the 
Chief  Registrar,  and  was  duly  registered  according  to  the  Act,  and 
that,  together  with  the  deed,  was  delivered  to -the  Chief  Registrar  a 
certificate  by  the  said  trustee,  &c. :  of  all  which  and  of  which  deed 
the  plaintiff,  before  this  suit,  had  notice ;  that  the  causes  of  action 
were  certain  debts  and  demands  in  respect  whereof  the  plaintiff  was 
entitled  as  one  of  the  creditors  to  a  dividend  under  the  deed,  and  that 
the  deed  contained  everything,  &c.,  and  was  as  valid,  effectual,  and 
binding  on  all  the  creditors  of  the  defendant,  including  the  plaintifii 
as  if  they  were  parties  to  and  had  duly  executed  the  same. 

Issue  joined  on  both  pleas. 

On  the  trial,  before  Cockbum,  C.  J.,  at  the  London  Sittings  afler 
Trinity  Term,  it  appeared  that  the  action  was  brought  to  recovers 
stim  of  5001.  paid  by  the  plaintiff  for  the  defendant  m  respect  of  an 
accommodation  acceptance  given  by  the  plaintiff  to  the  defendant, 
which  the  defendant  had  been  unable  to  take  up.  This  bill  was 
running  at  the  date  of  the  deed  mentioned  in  the  second  plea;  and 
the  plaintiff  took  it  up  and  paid, it  after  the  deed  had  been  executed 
and  registered  at  the  office  of  the  Chief  Registrar.  The  validity  of 
the  deed  was  not  disputed ;  but  it  was  contended  that  the  plaintiff  was 
not  a  creditor  of  the  defendant  at  the  date  of  the  deed  within  the 
♦5691  ^^®^^^"g  ^f  "^^^  Bankruptcy  Act,  1861,  *24  k  25  Vict.  c.  134, 
J  s.  192,  so  as  to  be  bound  by  it.  .A  verdict  was  entered  for 
the  plaintiff  for  503t,  leave  being  reserved  to  enter  the  verdict  for  the 
defendant  on  the  second  plea. 

*  MelKsh  now  moved  accordingly. — Stat.  24  &  25  Vict.  c.  134,  s.  192, 
enacts  that  "  every  deed  or  instrument  made  pr  entered  into  between 
a  debtor  and  his  creditors,  or  any  of  them,  or  a  trustee  on  their  behalC 
relating  to  the  debts  or  liabilities  of  the  debtor,  and  his  release  there- 
from, or  the  distribution,  inspection,  management,  and  winding  up  of 
his  estate,  or  any  of  such  matters,  shall  be  as  valid  and  effectual  and 
binding  on  all  the  creditors  of  such  debtor  as  if  they  were  parties  to 
and  had  duly  executed  the  same,  provided  the  following  conditions 
be  observed;  &c."  The  object  of  this  enactment  was  to  discharge 
persons  who  entered  into  deeds  of  arrangement  in  conformity  with  its 
provisions  from  all  liability  in  respect  of  debts  as  well  to  sureties  as 
to  other  creditors.  Sect.  197,  which  also  uses  general  words'* the 
debtor  and  creditors,"  shows  that  it  was  intended  to  import  previous 
enactments  in  bankruptcy  law ;  and  if  the  defendant  had  been  bank- 
rupt the  plaintiff  would  be  entitled  to  prove  against  him  in  respect  of 
the  damages  for  breach  of  contract  in  not  holding  him  harmless  on 
the  bill.  [He  also  referred  to  stat.  12  &  13  Vict.  c.  106,  s.  103.] 
[Mellor,  J. — Stat.  24  &  26  Vict.  c.  134,  s.  192,  only  mentions 
"creditors:"  and  the  interpretation  clause,  sect.  229,  does  not  extend 
the  meaning  of  that  word.  Wightman,  J. — In  the  present  case,  there 
was  no  debt  at  the  time  of  the  execution  of  the  deed.]  The  bill  of 
exchange,  on  which  both  the  plaintiff  and  the  defendant  were  liable^ 
is  a  deot  within  the  statute :  that  the  holder  of  the  bill  could  not 
♦5701  *^^^®  ^^^  *^®  defendant  does  not  matter.  The  word  "credi- 
J  tor"  means  a  person  who  gives  credit  to  another.  [CocKBURKr 
C  J. — ^The  plaintiff  could  not  have  executed  the  composition-deed.] 
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If  a  debtor  is  not  discharged  as  against  his  sureties  the  arrangement 
is  a  failure 

CocKBU'.CN,  C.  J. — I  cannot  get  over  the  diflScaltv  that  sect.  192 
was  intended  to  meet  the  case  of  creditors  who  do  not  sign  the 
composition-deed,  but  are  bound  by  it  if  it  is  signed  by  the  requisite 
number;  and  was  not  intended  to  prejudice  the  remedy  of  previous 
creditors  who  could  not  have  signed  it.  In  the  present  case,  not  only 
bad  the  plaintiff  not  paid  the  bill  at  the  time  of  the  execution  of 
the  deed,  but  he  might  never  have  been  called  upon  to  pay  it  The 
case  of  a  sarety  is  omitted  in  this  enactment. 

WiGHT.iAN  and  Mellob,  Js.,  concurred.  Bule  refused. 


THE  QUEEN  v.  The  Wardens  and  Assistants  of  The  SADDLEBS' 

COMPANY.    JVbv.24. 

Mandamus. — Peremptory  wrii, — Motion  to  quash, 

ifttr  JndgmcDl  oa  »  writ  of  maodamtti  to  reiton  tbo  protoentor  to  tbo  olBee  of  AasUtaal 
•f  Th«  Soddlen'  Compaoj,  bo  lorred  soTeral  members  of  tbe  Company  witb  a  paper  writiag^ 
purporting  to  bo  a  peremptory  mandamus :  and  at  a  meeting  of  tbo  Coart  of  Asflittanta,  al 
vbteh  be  was  present,  tbe  paper  writing  was  read  as  a  eopy  of  tbe  peremptory  mandamus,  and 
die  defendants  restored  bim  and  paid  bim  fees  for  attending  tbe  Conrty  and  tbe  oosts  and 
<UMges  leeoTored  by  tbo  judgment  Tbe  paper  writing  was  a  fictitious  dooument  Tbe  proseentor 
Vii  titerwards  suspended  for  offensiTO  conduct  at  meetings  of  tbo  Court.  Ho  then  issued  a 
peiemptory  writ    Hold,  tbat  this  writ  was  unnecessaryi  and  it  was  quashed. 

In  this  Term  (Nov.  6),  Bochfort  Clarke  moved  for  a  rule  calling  on 
tbe  prosecutor,   Elay  Dinsdale,  to  show  cause  why  a  peremptory 
manaamus,  issued  on  the  28th  ^October,  1863,  should  not  be  r^^rr-t 
quashed  and  the  service  set  aside,  and  why  the  defendants  '- 
should  not  be  discharged  from  making  a  return  thereto. 

It  appeared  from  the  affidavit  that  on  the  25th  November,  1852,  a 
writ  of  mandamus  was  granted  by  this  Court,  on  the  application  of 
tbe  prosecutor,  commanding  the  defendants  to  restore  him  to  the  office 
of  Assistant  of  the  Company.  On  the  9th  June,  1860,  this  Court  gave 
judgment  for  the  prosecutor  upon  a  special  verdict,  and  adjudged  that 
a  peremptory  writ  of  mandamus  should  issue.(a)  The  judgment  of 
tbi8  Court  was  subsequently  reversed  by  the  Court  of  Exchequer 
Cbamber,  and  judgment  given  for  the  c(efendants.(2>)  On  the  28tk 
July,  1868,  the  House  of  Lords  reversed  the  judgment  of  the  Excbe* 
quer  Chamber  and  affirmed  the  judgment  of  this  Court.(e) 

On  the  12th  August,  the  Court  of  Assistants  proceeded  to  consider 
tbe  propriety  of  at  once  restoring  the  prosecutor  to  bis  office  of  As* 
Bistant,  and  caused  him  to  be  summoned  to  attend  a  meeting  of  the 
Court  intended  to  be  held  on  the  14th. 

On  tbe  ISth,  the  prosecutor  served  on  the  Benter  Warden  of  the 
Company,  and  on  divers  other  members,  a  paper  writing  purporting 
tc  be  a  peremptory  mandamus  issued  out  of  this  Court,  or  a  copy 

(a)  flea  80  L.  J.  Q.  S.  186 :  6  Jur.  K.  S.  1118. 
{h)  Sea  80  L.  J.  194 ,  7  Jar.  H.  S.  188. 
(t)  8aa  10  H.  I*.  Ca.  404 
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thereof,  (commanding  the  Company  to  Restore  nim  to  the  office  of  As- 
sistant. 

On  the  14th  the  intended  meeting  of  the  Court  of  Assistants  was 
daiy  held,  at  which  the  prosecutor  was  present,  and  the  clerk  of  the 
♦6721  Company,  not  then  knowing  that  the  paper  writing  served 
J  on  the  Renter  *Warden  and  other  memDers  of  the  Company 
was  a  false,  feigned,  or  fictitious  document,  by  order  of  the  Court  and 
in  the  presence  and  hearing  of  the  prosecutor  read  the  same  openly 
to  the  Court  as  and  for  a  copy  of  the  supposed  peremptory  mandamus, 
and  the  prosecutor  then  allowed  the  same  to  be  so  read,  and  did  not 
inform  the  Court,  or  any  member-of  it,  that  it  was  not  a  writ  or  copy 
of  a  writ  of  this  Court ;  whereupon  the  Court  of  Assistants,  suppos- 
ing and  believing  that  the  document'was  a  true  and  genuine  writ  of 
peremptory  mandamus  duly  issued  out  of  this  Court,  did  then  and 
there  restore  the  prosecutor  to  the  office  of  Assistant,  and  caused  him 
to  be  duly  paid  certain  fees  for  attending  the  Court  as  such  Assistant, 
and  did  also,  on  the  15th,  pay  to  his  attorney  the  amount  of  his  costs 
and  damages  recovered  by  him  in  and  by  the  judgment  of  this  Court, 
and  he  had  ever  since  the  14th  been  treated  by  the  Court  of  Assist- 
tats,  and  had  acted  and  attended  the  meetings  of  that  Court,  and  hid 
been  paid  his  fees,  as  such  Assistant. 

The  affidavit  further  stated  that  subsequently  the  prosecutor  was 
suspended  from  his  office  until  he  should  apologize  for  improper  con- 
duct towards  the  Court,  and  promise  to  conduct  himself  in  Court  with 
propriety  for  the  future. 

Rochfort  Clarke,  in  support  of  the  motion. — The  prosecutor,  having 
been  restored  to  his  office  in  obedience  to  the  judgment  of  the  Boose 
of  Lords  and  in  obedience  to  the  supposed  peremptory  writ,  it  was  an 
tinnecessary  proceeding  to  issue  this  peremptory  mandamus,  and  there- 
fore the  Court  will  quash  it.  [Cookbubn,  C.  J. — Is  there  any  instance 
in  which  it  has  been  held  that  the  defendants  could  not  return  to  a 
^5731  P^^^P^^y  ^^^^  matter  of  excuse  for  not  obeying  it?  Could 
^  they  not  'return  that  the  prosecutor  was  restored  before  it  was 
issued  ?]  In  Reg.  v.  Hudson,  9  Jur.  845  (see  also  8  Jur.  1136),  where 
a  mandamus  peremptory  in  the  first*  instance  had  issued  to  the  Keeper 
Df  the  Queen's  Prison  to  allow  to  a  prisoner  weekly  a  sum  for  food, 
bedding,  &c.,  and  Sir  F,  Theiiger  afterwards  applied  for  a  rule  to  quash 
the  writ,  or  that  the  defendant  be  allowed  to  make  a  return  to  it,  Lord 
2>enman  said,  "  We  cannot  receive  a  return  to  a  peremptory  manda- 
mus, but  you  may  take  a  rule  to  show  cause  why  the  writ  should  not 
be  quashed."  In  Tapping  on  Mandamus,  pp.  408-409,  it  is  said,  "If 
the  peremptory  writ  nave  prematurely  or  improperly  issued  a  role  to 
set  it  aside,  or  quash  it  with  costs,  may  be  obtained  on  motion.  So, 
if  it  have  been  unnecessarily  issued,"  citing  Hogg  v.  King's  Lynn 
(Mayor),  T.  24  G.  8 ;  Gude's  Cr.  Pr.  192.  Rule  nisi. 

Muddlesion  and  Gibbons  showed  cause. — ^The  meaning  of  the  pe- 
remptory writ  is  that  the  prosecutor  shall  be  restored  to  all  the  emoluJ 
ments  of  his  offioe.  [Cockburn,  C.  J. — It  is  not  for  us  to  decide  on 
this  mandamus  whether  the  prosecutor  is  entitled  to  any  back  fees. 
There  is  no  substantial  diffi)renoe  between  admitting  and  restoring :  it 
28  not  stated  on  the  affidavit  that  there  is  any  difference  in  point  of 
rank  or  benefit  of  any  kind  between  a  senior  and  junior  Assistant 
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Boch/ort  Clarke. — The  Liverymen  have  no  right  to  be  elected  to  the 
Coart  of  Assistants  by  seniority.  Beg.  v.  Fisher  (see  post,  p.  575,  note) ; 
and  there  is  no  precedence  amongst  the  Assistants.] 

Boch/ort  Clark  and  Giffard  were  not  called  on  to  support  the  rule. 

*CocKBUBN,  C.  J.— -As  it  is  not  shown  that  the  prosecutor  is  r^^nA 
in  a  worse  position  than  he  was  before  he  was  removed,  this  '- 
peremptory  writ  roust  be  quashed.    He  is  calling  upon  the  defend- 
ants to  do  over  again  what  they  have  already  done. 

WiGHTMAN,  J. — The  defendants,  with  the  consent  of  the  prosecu- 
tor, have  done  voluntarily  that  which  they  ought  to  do  if  this  peremp- 
tory writ  issued,  and  therefore  it  is  unnecessary. 

Blackburn,  J. — It  is  not  shown  that  anything  remains  to  be  done 
by  the  defendants  which  they  are  enjoined  to  do  by  peremptory  man- 
damus; therefore  the  issuing  of  it  is  a  mere  waste  of  time  and  ex- 
pense. 

Mellor,  J.,  concurred.  Bule  absolute. 

In  Hilary  Term,  1864,  Gibbons  obtained  a  rule  calling  upon  the 
defendants  to  show  cause  why  a  peremptory  mandamus  should  not 
issue  and  a  return  thereto  be  made  within  four  days,  on  the  ground 
that  the  prosecutor  had  never  been  restored  to  the  office  of  Assistant 
of  the  Company,  inasmuch  as  his  back  fees  and  other  emoluments  had 
not  been  paid  to  him,  or,  having  been  restored,  had  been  since  sus- 
pended or  removed. 

Boch/ort  Clarke  and  Giffard  showed  cause. 

Gibbons,  in  support  of  the  rule. 

CocKBURN,  C.  J. — ^If  the  prosecutor  has  been  deprived  *of  r^R^R 
any  fees  to  which  he  is  entitled,  or  has  since  the  jud^nient  in  *• 
his  favour  and  his  restoration  been  improperly  suspended  or  removed, 
hLs  remedy  is  by  action  or  a  fresh  mandamus. 

Blackburn  and  Mkllor,  Js.,  concurred. 

Rule  discharged,  with  costs. 


The  QUEEN  v,  FISHER  and  Others,    [ifoy  0,  1862.] 

Quo  warranto. — Charter^ — Usage. — By-law. — CUy  o/  London. — Company,— Coun 

o/  Alderman, 

1.  Th«  charter  of  the  Saddlert'  Company  proridei  (hat.  In  eaae  of  Taeao^  in  the  olBee  of 
AMiiUata,  it  shall  be  lawAil  for  the  Wardens  and  Assistants,  at  their  pleasure,  to  elect  one 
other  of  the  eommonalty ;  and  that  the  Wardens  and  Assistants  in  all  things  appertaining  to 
the  good  rale  and  government  of  the  Company,  should  he  subject  and  obedient  to  the  Lord 
Hsyor  and  Coart  of  Aldermen  of  the  oily  of  London.  An  applieant  for  a  quo  warranto  relied, 
anoag  other  things,  upon  an  alleged  usage  and  practice  of  the  Company  to  elect  by  seniority. 
The  Coart  refused  to  make  the  rule  absolute,  as  the  OTidenee  would  not  warrant  a  jury  in 
lading  the  existence  of  a  by-law  to  that  effect. 

2.  SmbU  that  such  a  by-law  would  be  roid  as  being  inconsistent  with  the  charter. 

t.  Held,  that  the  Lord  If  ay  or  and  Court  of  Aldermen  could  not  control  this  Court  in  the 
•Kereise  of  its  Jurisdiction  over  the  corporate  rights  of  the  Company. 

In  Hilary  Term,  1862,  Huddlesion  obtained  a  rule  calling  upon  Joseph  Edward 
X  Uher,  Henry  Heylin,  Edward  Griffiths,  and  Charles  Wills  to  show  cause  why  an  in- 
formation in  the  nature  of  a  quo  warranto  should  not  be  exhibited  against  them,  to 
•how  by  what  authority  they  claimed  to  exercise  the  office  of  Assistants  of  the  Sad- 
olers'  Company. 

The  rule  was  obtained  on  the  application  of  John  Barlow  Burton,  upon  affidavits 


675  REGINA  v.  FISHER.    [E.  T.  1862.] 

which  stated  thnt  the  applicant  was  the  senior  liyerjman,  that  by  the  ancient  nssge 
and  practice  of  the  Company,  and  according  to  a  decision  of  the  Coart  of  Aldemen 
in  1705,  within  twenty  years  after  the  charter  granted  to  the  Company  by  Charles  IL. 
the  election  of  new  members  to  the  Court  of  Assistants  was  mode  by  thai  Court 
from  the  li?ery  according  to  seniority,  if  in  a  state  of  solrency  and  of  good  character 
and  repute. 

The  affidavit  in  answer  stated  that  there  was  no  entry  of  the  Assiatanfcs  erer 
having  been  elected  according  to  seniority,  except  in  four  instances,  since  the  yesr 
1719,  and  that  there  did  not  exist,  and  never  had  existed,  any  custom,  resolutioii, 
or  by-law  of  the  corporation,  whereby  any  election  of  Wardens  or  Assistants  bj 
seniority  was  reauired. 

Rochfort  Clarke  showed  cause,  and  referred  to  several  instances  of  elections  ss 
recorded  in  the  minute-books  of  the  Company,  which  the  relator  had  obtained  an  o^ 
der  to  inspect  (In  re  Burton  and  the  Saddlers'  Company,  31  L.  J.  Q.  B.  62),  showing 
tnat  there  was  no  uniform  usage  *or  practice  as  to  the  election  of  Assistants 
*576]  by  seniority,  and  contended  that  there  were  no  facts  from  which  a  by-Uw 
to  that  effect  could  be  presumed  ever  to  have  existed ;  and  thai  if  such  t 
by4aw  had  been  made  it  woula  be  biyd,  as  bein^  contrary  to  the  dauae  in  the  char- 
ter, which  provides  that  as  to  the  election  of  Assistants  in  the  case  of  death,  retire- 
ment, or  removal  from  office,  '*  it  ma^  and  shall  be  lawful  to  the  Wardens  or  Keepers, 
and  the  rest  of  the  Assistants  then  living,  or  the  greater  part  of  them  then  present, 
whereof  one  of  the  Wardens  or  Keepers  of  the  art  or  mystery  aforesaid  for  tne  time 
being  shall  be  one  at  their  pleasure  [ad  libitum  suum]  from  time  to  time  and  at  all 
times  hereafter  to  elect  and  nominate  one  other  or  more  of  the  commonalty  of  the  art 
or  mystery  aforesaid  for  the  time  being,  in  the  place  or  places  of  him  or  them  so 
dead  or  removed  as  aforesaid."  He  also  urged  that  the  Court  of  Aldermen  bad  no 
power  to  compel  the  Court  of  Assistants  to  fill  up  vacancies  otherwise  than  as  the 
charter  directed.    He  was  then  stopped. 

HuddUsioH  and  Gibbons  supported  the  rule;  and,  in  addition  to  the  groondf 
stated  when  it  was  moved,  relied  on  the  proclamation  issued  by  James  II.  a  few  davs 
before  his  departure  from  England  (a  copy  of  which  was  entered  in  the  books  of  the 
Company),  by  which  His  Majesty  declared  his  royal  will  and  pleasure  that  the 
Court  of  Assistants  should  cause  so  many  of  the  persons  who,  at  the  respective  times 
of  the  surrenders  of  the  charters,  were  of  the  Assistants  of  the  respective  Companies 
as  would  complete  and  fill  up  the  numbers  reserved  and  appointed  by  thoee  charters, 
to  be  a^in  restored  and  forthwith  admitted,  according  to  their  senioritiee,  in  their 
respective  Companies,  except  such  as  were  specially  named.     [Crom pton,  J. — The 

E reclamation  does  not  touch  the  election  of  the .  Assistants.  Many  oorporatiooi 
aving  surrendered  their  franchises  to  the  Crown  through  the  influence  of  Lord 
Chief  Justice  Jeffreys,  the  object  of  that  proclamation  was  to  restore  the  old  corpora- 
tors in  the  order  of  their  seniority  as  they  were  in  the  corporation  before.]  [Thej 
cited  Newling  v.  Francis,  3  T.  R.  189,  196,  198,  per  Lord  Kenyon  and  Ashurst,  Jn 
and  Rex  v.  Amery,  2  T.  R.  515.]  [Blackburn,  J. — The  proclamation  set  out  in 
Newling  v.  Francis  was  for  restoring  to  municipal  corporations  their  ancient  charters, 
which  had  been  surrendered  under  the  force  or  quo  warranto.]  The  Court  of  Alder- 
men is  a  Court  of  appeal  from  the  Courts  of  the  city  Companies ;  and  in  1705,  upon 
the  complaint  of  certain  members  of  the  Company  against  the  Master,  Wardens,  and 
Assistants  for  admitting  their  jnniors  to  be  Assistants,  contrary  to  the  ancient  ueaee 
and  practice  of  the  Company,  the  Court  of  Aldermen  resolved  to  recommend  to  the 
Master,  Wardens,  and  Assistants  that  they  do  elect  and  admit  the  persons  complain- 
ing to  be  Assistants,  and  to  have  their  places  according  to  their  seniorities  as  thev 
stood  on  the  livery  *roU.  This  decision  is  binding  upon  the  Court  of 
*577]  Assistants  by  virtue  of  the  following  clause  in  the  charter:  '*  And  further 
we  will  and  command  for  us,  our  lieirs  and  successors,  the  Wardens  or 
Keepers,  Assistants  or  Commonalty  of  the  mystery  or  art  aforesaid,  that  they  and 
their  successors,  from  time  to  time  and  at  all  times  hereafter,  in  all  things  appc^ 
taining  to  the  good  rule  and  government  of  the  city  of  London  and  the  Companj 
aforesaid,  may  and  shall  be  sulject  and  obedient  to  the  Lord  Mayor  and  Coort  of 
Aldermen  of  the  city  of  London  for  the  time  being:''  Haddock's  Case,  T.  Raym. 
435  ;  Rex  v.  The  Vice^hancellor,  Ac,  of  Cambridge,  3  Burr.  1647,  1656,  1557.  per 
Lord  Mansfield.  [Croh ptok,  J. — That  clause  in  the  charter  would  not  transfer  to 
the  Court  of  Aldermen  the  prerogative  jurisdiction  and  control  which  this  Court  baa 
over  corporations  b}r  quo  warranto.  The  Court  of  Aldermen  might  settle  questions  of 
precedence  and  things  of  that  kind,  but  not  the  rights  of  corporate  bodies.]    The 
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Court  will  make  the  rale  absolute  if  a  fair  doobt  is  raised  as  to  the  existence  of  a 
lost  bj-law :  Rex  v.  Mein,  3  T.  R.  596,  5dd-9,  per  Lord  Kenyon. 

CocKBoaif ,  G.  J. — If  we  made  ibis  rule  absolute  there  would  be  a  return  that  the 
parties  whose  title  is  sought  to  be  impugned  hod  been  elected  conformably  to  the 
eharter.  And  if  the  relator  set  up  a  by-law^  qualifying  the  eeneral  terms  of  the 
charter,  and  making  seniority  the  qualification  for  election,  the  answer  would  be 
that  there  was  no  snob  by4aw.  The  question  then  is,  whether  there  is  prim&  facie 
eridence  of  the  existence  of  such  a  by-law,  sueh  as  ought  to  be  submitted  to  a  Jury. 
The  affidaTit  on  the  part  of  the  Gompanjr  positively  negatives  the  existence  of  any 
such  by-law.  And  from  the  entries  in  its  books  it  appears  that  the  practice  has 
been  by  no  means  uniform :  on  the  contrary,  there  are  several  instances  of  election 
by  polling,  by  scoring,  and  sometimes  by  ballot.  As  to  what  took  place  before  the 
doart  of  Aldermen  in  1705,  that  Court,  being  appealed  to  in  a  matter  over  which 
they  had  no  jurisdiction,  acted  as  mediators,and  recommended  the  Court  of  Assist- 
ants to  adopt  the  rule  of  electing  the  senior  liveryman.  That  rule  seems  to  have 
been  acted  upon  until  the  effect  6f  the  decision  supposed  to  be  bindine  had  worn 
off.  There  is  do  evidence  to  be  left  to  a  jury  upon  whioh  they  would  be  waarranted 
in  coming  to  the  oonelosion  that  there  ever  hod  been  such  a  by-law  as  that  supposed, 
and,  if  a  juir  came  to  that  oondusion,  their  verdict  would  be  unsatisfactory,  and 
oasht  not  to  be  allowed  to  stand. 

CaoHPTOsr,  J. — ^When  upon  the  application  made  to  me  in  the  Bail  Court  (In  re 
Burton  and  the  Saddlers'  Company,  31  L.  J.  Q.  B.  52),  I  gave  leave  to  search  the' 
minute-books  of  the  CcMnpaoy  touching  the  course  of  former  elections,  in  order  to  see 
whether  there  was  any  trace  of  a  bylaw  like  that  set  up,  I  entertained  great  doubt 
how  far  such  a  *by4aw  would  be  good  against  the  charter.  If  there 
were  evidence  proper  to  be  submitted  to  a  jury  of  the  existence  of  such  a  [*578 
by-law,  we  ought  to  make  this  rale  absolute,  m  order  that  the  validity  of 
it  might  be  tried.  But,  upon  the  evidence  before  us,  I  think  the  applicant  could  not 
altimatelv  succeed  in  establishing  the  existence  of  such  a  by-law,  and  therefore  ii 
mast  be  discharged. 

Blackbusn  and  Mxllos,  Js.,  concurred. 

Rule  discharged,  with  costs.  ■ 


In  the  matter  of  a  Plaint  between  FOBDHAM  the  Younger  v. 

.  AKERS,    Nov.  24. 

CoiMify  Court.'-Jurisdiction.'-Beplevin.--7^lU  in  ^uesfibfi.— 19  df  20  Viei.  e.  108,  r 

67. 

Tht  County  Court  has  jarfidietion  to  try  an  actioii  of  replarin  though  title  is  ia  question, 
nbjeet  to  the  power  of  removal  by  the  definidaDt  wider  stat.  19  A  20  Viet  e.  108,  e.  67. 

In  this  Term  (Nov.  5th)  Philhrick  obtained  a  rule  calling  on  Wil- 
liam Gardon,  Esq.,  Judge  of  the  County  Court  of  Essex,  holden  at 
Waltham  Abbey,  upon  notice  of  the  rule  to  be  given  to  the  registrar 
of  the  Court  and  the  defendant,  to  show  cause  why  the  judge  should 
not  hear  and  determine  a  plaint  or  action  of  replevin  in  that  Court 
between  the  plaintiff  and  the  defendant. 

The  plaint  was  issued  in  the  County  Court  of  Essex  to  try  the 
right  of  the  defendant  to  distrain  and  impound  cattle  of  the  plaintiff, 
which  the  defendant  had  distrained  damage  feasant. 

It  appeared  that  the  defendant's  land  adjoined  certain  Lammas  land 
over  which  the  plaintiff  claimed  a  right  of  common  of  pasture ;  and  that 
the  cattle  of  the  plaintiff,  placed  by  him  upon  that  land  in  the  exer- 
cise of  his  alleged  right  of  common,  had  strayed  on  the  defendant's 
land  through  a  gap  in  the  fence. 

*The  defendant  disputed  the  plaintiff's  right  to  put  his  cattle  r*5^ 
tipon  the  Lammas  land ;  and  the  Judge  thereupon  required  the  ^     *' 
parties  to  sign  a  consent  in  writing,  under  stat.  19  &  20  Vict.  o.  103, 
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••  25,  to  bis  having  power  to  decide  tbe  claim,  which  not  being  done, 
be  held  that  he  had  no  jurisdiction  to  try  the  case,  inasmuch  as  the 
title  to  an  inooi*poreal  hereditament  was  in  question. 

Bulwer  showed  cause. — The  County  Court  has  not  more  extensive 
jurisdiction  in  replevin  than  in  other  actions,  nor  than  the  sheriff's 
Court  had.  Before  stat.  9  &  10  Yiot.  c.  95,  either  party  might  have 
removed  the  action  of  replevin  fVom  the  sheriff's  Court  to  a  superior 
Court,  and  if,  in  the  course  of  proceeding  before  the  sheriff,  any  right 
of  freehold  came  in  question,  the  sheriff  could  proceed  no  farther:  3 
Bl.  Com.  149.  By  stat.  9  &  10  Vict.  c.  95,  s.  119,  which  enacts  that 
all  actions  of  replevin  which  shall  be  brought  in  the  County  Court 
*' shall  be  brought  without  writ  in  a  Court  held  undef  this  Act,'Mt 
was  not  intended  to  do  more  than  give  to  the  County  Court  Judge 
the  jurisdiction  previously  exercised  by  the  sheriffl  By  sect.  121, 
either  party  making  a  declaration  that  the  title  to  any  corporeal  or 
incorporeal  hereditament  is  in  question,  and  becomiog  bound  to  prose- 
eute  the  suit  with  effect,  may  remove  the  action.  In  Reg.  v.  Raines, 
1  E.  &  B.  855  (E.  C.  L.  R.  vol.  72),  it  was  held  that  notwithstanding 
sect.  58,  which  provided  that  the  County  Court  should  not  have  cog- 
nisance of  anv  action  in  which  title  should  be  in  question,  it  might 
^till  be  tried  there,  if  not  removed  under  sect.  121.  But  stat.  19  k  20 
Yict.  c.  108,  s.  2,  repeals  the  enactments  specified  in  Schedule  A. 
*5801  ^°°^^^  ^  ^^'  among  which  is  sect  121  of  stat.  *9  k  10  YicL 
^  c.  95 ;  and  sect.  8  enacts  that  both  that  Act  and  tbe  other 
County  Court  Acts  '*  shall  be  read  and  construed  as  one  Act,  as  if  the 
several  provisions  in  the  said  recited  Acts  contained,  not  inconsistent 
with  the  provisions  of  this  Act,  were  repealed  and  re-enacted  in  this 
Act."  Sect.  28  gives  the  County  Court  jurisdiction  to  try  any  actioa 
if  both  parties  agree.  But,  if  title  comes  in  question,  sect.  58  of  stat. 
9  &  10  Vict.  c.  95,  remains  in  force,  or  rather  is  re-enacted  by  stat  19 
&  20  Vict.  c.  108,  s.  8 :  and  this  must  apply  to  the  action  of  replevin, 
since  sect.  65  of  the  later  statute  gives  the  superior  Courts  concurrent 
jurisdiction  with  the  County  Court  in  actions  of  replevin  upon  the 
replevisor  giving  security,  among  other  things,  to  prove  that  he  bad 
good  ground  for  believing  that  title  was  in  question.  [He  also  referred 
to  sects.  66,  67.] 

Philbrick,  contra.— Reg.  v.  Raines,  1  B.  &  B.  855  (E.  C.  L.  R.  vol 
72),  decided  that  in  replevin,  though  title  was  in  question,  the  actioa 
could  not  be  removed  from  the  County  Court  except  under  sect  121 
of  stat  9  &  10  Vict  c.  95 ;  and  that  construction  was  recognised  by 
Erie,  J.,  in  Tummons  v.  Ogle,  6  E.  &  B.  571,  582  (E.  C.  L.  R.  vol.  88). 
The  same  doctrine  applies  to  replevin  under  stat.  19  &  20  Vict  c.  lOS. 
Inasmuch  as,  by  stat.  19  &  20  Vict  c.  108,  s.  65,  the  action  of  replevin 
may  be  commenced  in  any  superior  Court,  it  was  necessary  to  repeal 
sect.  121  of  stat  9  &  10  Yict  c.  95,  and  the  new  enactments  in  stat.  19 
k  20  Yict  c.  108,  merely  alter  the  condition  in  the  bond;  and  by  sect 
65,  if  the  replevisor  commences  proceedings  in  the  superior  Court,  he 
must  give  security,  among  other  things,  to  prove  that  he  had  good 
i^KQi-i  ground  *for  believing  that  title  was  in  question.  And  by  sect 
-'  67,  if  the  action  bein^  brought  in  the  County  Court  is  removed 
by  the  defendant  he  must  give  security  to  the  same  effect    If  he  does 


4  BEST  &  SMITH.    Q.  B.  681 


not  remove  it  under  that  section  the  County  Court  Judge  has  joris^ 
diction  to  try  it. 

CocKBUBN,  C.  J. — ^Section  58  of  stat.  9  &  10  Vict.  c.  95,  applies  to 
personal  actions  in  general :  sects.  119,  120,  121  apply  to  replevin, 
of  which  sect.  121  is  repealed  by  stat.  19  &  20  Vict.  c.  108,  s.  2,  and 
sect.  67  substituted  for  it.  The  later  Act  contains  sections  from  the 
63d  to  the  68th,  relating  exclusively  to  replevin.  If  the  plaintiff 
brings  his  action  in  the  County  Court  and  it  is  not  removed  by  the 
defendant  under  sect  67,  this  statute  permits  the  trial  of  it  by  the 
County  Court. 

WiGHTMAy,  J. — ^The  County  Court  has  jurisdiction  to  try  an  action 
of  replevin,  subject  to  the  right  of  the  defendant  to  remove  it  under 
sect.  67  of  Stat.  19  &  20  Vict.  c.  108. 

Mellob,  J. — And  sect.  68  gives  an  appeal  from  the  decision  of  thd 
County  Court,  when  the  amount  of  rent  or  damage  exceeds  20Z.,  unless 
the  parties  agree  under  sect.  69  that  the  decision  of  the  Judge  shall 
be  final.  Bule  absolute. 


O'NEILL  and  GALBBAITH,  Appellants,  KRUGER,  Respondent. 

Nov.  7. 

{Reported,  antd,  p.  889.] 


*Ex  parte  LA  MERT.    Nov.  24.  [*582 

Jicadamus, — Medical  practitioner, — Register.-^  Qeneral  Council.— 21  <k  22  Vici,  r. 

90, «.  29. 

By  lUt  21  k  22  Vict  e.  90,1.29,  if  a  medical  praetitioner  shall,  after  dae  inquiry,  be  Jodged  bj 
A«  General  Coimeil  of  Medical  Edacation  and  Registration  of  ibe  United  Kingdom  to  haTO 
^MB  "  guilty  of  infamons  conduct  in  any  profeflaional  respect,"  they  may,  if  tbey  see  fit,  erase 
bit  aaoie  from  the  register.  Where  a  medical  officer  has  been  so  ac^udged  guilty  by  the 
6en«rtl  Council,  and  his  name  erased  from  the  register,  a  mandamus  will  not  lie  to  restore  iL 

Montagu  Chambers  ( W.  T.  Barnard  with  him)  moved  for  a  rule 
calling  on  the  General  Council  of  Medical  Education  and  Registration 
of  the  United  Kingdom  to  show  caase  why  a  mandamus  should  not 
issue  commanding  them  to  restore  the  name  of  the  applicant  to  the 
Medical  Register. 

The  affidavits  stated  that  the  applicant  was  a  duly  qualified  medical 
practitioner,  and  that  shortly  after  the  passing  of  The  Medical  Act,  21 
k  22  Yict.  0.  90,  his  name  was  placed  on  the  Medical  Register  as 
Licentiate  of  Apothecaries'  Hall.  On  the  22d  April,  1868,  he  received 
from  the  Registrar  of  the  General  Council  of  Medical  Education  and 
Begistration  of  the  United  Kingdom,  constituted  by  that  Act,  a  letter 
communicating  a  statement  submitted  for  their  consideration,  pur- 
porting to  show  that  he  had  been  guilty  of  infamous  conduct  in  a 
professional  respect :  First,  in  publishing  or  causing  to  be  published 
an  indecent  and  unprofessional  treatise,  entitled  *^  Self-preservation,  a 
popular  treatise  on  the  core  of  nervous  and  physical  debility/'  &c. ; 
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Second,  in  haying  falsely  pretended,  botb  on  the  title  page  of  tbe 
treatise  and  by  advertisements  in  the  public  newspapers,  that  his  son, 
*5S^1  ^  licentiate  of  the  Boyal  College  of  Physicians  *of  Edinburgh, 
-'  was  a  joint  author  and  publisher  of  that  treatise ;  informiog 
him  that  on  a  day  and  hour  named  the  General  Council  would  meet 
at  the  Royal  College  of  Physicians,  in  Pall  Mall  East,  London,  and 
would  then  and  there  institute  an  investigation  into  the  truth  of  the 
allegations  with  a  view  to  determine  whether  his  name  ought  to  be 
erased  from  the  Medical  Register ;  and  inviting  him  to  be  present  at 
the  investigation. 

On  the  receipt  of  the  letter  Mr.  La  Mert  applied  to  the  Council  for 
a  copy  of  the  evidence  on  which  they  were  proceeding  against  bim, 
and  he  was  furnished  with  it.  He  then  applied  to  the  Council  to  be 
heard  before  them  by  counsel  on  his  behalf  to  which  he  received  ao 
answer  that  the  Council  must  adhere  to  the  rule  on  which  they  had 
hitherto  acted  of  not  hearing  counsel ;  that  he  could  be  heard  by  him- 
self or  his  solicitor ;  and  that  no  counsel  would  attend  on  behalf  of 
the  Medical  Council.  He  thereupon  wrote  an  answer  to  the  chargC} 
which  was  laid  before  the  Council  on  the  day  of  hearing. 

On  the  27th  be  received  a  letter  from  the  Registrar,  transmitting  the 
copy  of  a  resolution  passed  by  the  Council  to  the  effect  that  it  bad 
been  proved  to  their  satisfaction  that  he  had  been  guilty  of  infamous 
conduct  in  a  professional  respect  on  both  charges,  and  that  his  name 
be  erased  from  the  Medical  Register,  and  the  Registrar  directed  to 
erase  the  same  accordingly. 

By  Stat.  21  &  22  Vict.  c.  90,  s.  29,  "  if  any  registered  medical  prac- 
titioner shall  be  convicted  in  England  or  Ireland  of  any  felony  or  mis- 
demeanor, or  in  Scotland  of  any  crime  or  offence,  or  shall  after  due 
inquiry  be  judged  by  the  General  Council  to  have  been  guilty  of  in- 
*5841  ^^"^^^^  conduct  in  any  professional  respect,  the  General  Council 
^  *may,  if  they  see  fit,  direct  the  Registrar  to  erase  the  name  of 
such  medical  practitioner  from  the  register." 

Montagu  Chambers,  in  support  of  the  application,  contended  that 
the  affidavits  showed  that  the  applicant  had  not  been  guilty  of  in£i- 
mous  conduct  in  any  professional  respect,  and  that  there  had  been  no 
due  inquiry  into  the  truth  of  the  allegations  against  him.  [Black- 
burn, J. — The  Council  did  not  refuse  to  hear  what  the  applicant  had 
to  say:  they  only  refused  to  hear  counsel.  Cockburn,  C.  J.— Wbat 
authority  have  we  to  review  the  decision  of  the  Medical  Council  ?] 
Mandamus  lies  where  the  subject  has  no  other  remedy  to  be  restored 
to  a  right  to  which  he  is  entitled  under  an  Act  of  Parliament 
[Blackburn,  J. — If  it  were  impossible  that  a  medical  book  could  be 
'  indecent,  I  should  be  in  favour  of  granting  the  rule.  But  inasmuch 
as  it  is  possible  to  publish  a  book  purporting  to  be  a  medical  book, 
which  may  be  of  an  indecent  and  improper  character,  I  think  we  have 
no  more  power  to  inquire  into  the  judgment  of  the  Medical  Council 
than  into  a  conviction  for  felony  or  misdemeanor  under  the  first  part 
of  the  section.] 

Cockburn,  C.  J.— We  are  all  agreed  that  sect.  29  of  stat  21  &  22 
Vict.  c.  90,  makes  the  Medical  Council  the  sole  judges  whetber  a 
medical  practitioner  on  the  register  has  been  "guiltv  of  infisimous  con- 
duot  in  any  professional  respect."    They  have  decided  that  the  appU- 
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cant  has  been  guilty  of  such  eondact  in  respect  of  the  publication  of 
this  book,  which  may  or  may  not  justify  the  judgment  passed  upon  it 
by  them,  but  the  Legislature,  considering  *them  the  best  judges  r^eoe 
in  such  a  matter,  have  left  the  matter  in  their  arbitrament,  and  '- 
therefore  we  cannot  interfere. 
WiGHTUAN,  Blackburk,  and  Mbllor,  Js.,  concurred.  . 

Bule  refused.(a) 

(a)  Sm  Reg.  9.  The  General  Coanoil  of  Medieal  EdaeeUon  and  BegUtraiion,  SO  L.  J.  Q.  B. 
SOI ;  7  Jar.  N.  8.  798. 


HUDSON,  Appellant,  MacEAE,  Respondent.    Nov.  14. 

24  &  25  Vki,  c.  96,  #.  24. — Angling,— JurUdidion  ofj^ittieti. — Claim  of  rigki.-^ 

Non^namgMe  river, — Bona  fidta. — Mtn»  rm. 

lo  aiMfrer  to  tn  infonnatioo  before  two  jostioef  under  stot  S4  k  25  Viet  c.  98,  R.  24,  for 
lelawfally  and  wilfally  attempting  to  take  fish  in  water  where  another  person  had  a  private 
right  of  fishery,  by  angling  at  an  hoor  not  between  the  beginning  of  the  last  boor  before  snn- 
rise  and  the  eiplration  of  the  first  hour  after  snnset,  the  aeensed  justified  under  a  supposed 
right  on  the  part  of  the  publie  to  fish  in  that  water. 

1.  Concessum :  that  sneh  a  right  of  fishing  by  the  publio  in  a  non-naTigable  river  could  nol 
•zist  in  law. 

2.  Held,  thai  the  accused  Justifying  himself  under  the  bonfi  fide,  though  mistaken  notion, 
of  sneh  a  right,  did  not  make  such  a  claim  of  right,  as  ousted  the  jnrisdiotion  of  the  justices. 

1  Held,  that  it  was  no  defenoe  that,  the  aocuaed  baring  acted  without  eriminal  intent,  there 
VIS  10  mens 


Cass  stated  under  20  &  21  Vict  c.  48. 

An  information  was  laid  by  the  respondent  against  the  appellant, 
before  two  justices  of  the  peace  for  the  countj  of  Surrey,  sitting  at 
Croydon,  in  that  county,  which  alleged  that  he,  at  the  parish  of  Car- 
sbalton,  in  the  county  of  Surrey,  on  the  2d  July,  1868,  by  angling  at 
a  certain  hour  not  between  the  beginning  of  the  last  hour  before  sun- 
set and  the  expiration  of  the  first  hour  after  sunset,  unlawfully  and 
wilfully  attempted  to  take  fish  in  certain  water  in  which  Samuel  Gur- 
ney,  Esq.,  then  and  there  had  a  private  right  of  fishery ;  contrary  to 
8tat.  24  &  25  Vict.  c.  98,  s.  24. 

•On  this  information  the  appellant  was  convicted,  and  ordered  regog 
to  pay  a  fine  of  \b,  and  costs,  and  in  default  to  be  imprisoned  ^ 
for  twenty-four  hours,  subject  to  the  following  case. 

*' All  the  facts  and  charges  set  forth  in  the  information  are  admitted 
and  are  to  be  taken  as  proved,  reserving  only  the  question  whether 
the  act  of  the  appellant  therein  complained  of  was  or  was  not  illegal 
and  contrary  to  tne  statute  therein  referred  to. 

"At  that  part  of  the  river  Wandle,  where  it  separates  the  parishes 
of  Mitcham  and  Carshalton  in  the  county  of  Surrey,  there  is  on  the 
Mitcham  side  of  the  stream  a  dwelling-house  and  garden  which  are 
occupied  by  one  William  MacRae  under  a  lease  from  Samuel  Gurney, 
Esq.,  M.  P.  The  land  on  the  other  side  of  the  river  is  in  the  parish 
of  Carshalton,  and  immediately  adjoining  the  river  and  running  along 
its  bank  there  is  a  public  footpath. 

*'  On  the  occasion  in  question  the  appellant  was  fishing  from  thia 
footpath. 
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"The  Wandle  is  a  non-navigable  river. 

*'  Many  persons,  some  residing  at  Mitchanif  some  at  Garshalton,  and 
others  at  a  distance  from  those  places,  have  for  many  years,  some  for 
sixty  years  and  upwards  and  others  for  less  periods,  fished  at  their 
pleasure  and  without  interruption  in  tlie  said  river  by  angling  from 
the  footpath  above  mentioned,  and  it  was  stated  in  evidence  that '  the 
public  had  fished  there  for  sixty  years  and  upwards/ 

'*  The  defence  of  the  appellant  was  that  under  the  above  circum- 
stances he  had  a  right,  as  one  of  the  public,  to  fish  in  that  part  of  the 
river  above  described  from  the  said  footpath  ;  and  that,  he  making  a 
claim  bonS  fide  to  that  right,  our  jurisdiction  was  ousted. 
*''M^  *'*  ^^  were  of  opinion  that  the  appellant  had  acted  and 
^  -i  made  his  said  claim  under  the  bon&  fide  but  mistaken  suppo- 
sition that  he  had  such  a  right.  But  we  were  of  opinion  that  such  a 
right  could  not,  under  the  above  circumstances,  be  acquired  in  a  non- 
navigable  river.  And  that  it  was  not  sufficient  to  oust  our  jurisdic- 
tion that  the  appellant  mistakenly  supposed  that  he  possessed  it  and 
bonfi  fide  claimed  it. 

'*  The  questions  of  law  arising  on  the  above  case  for  the  opinion  of 
Her  Majesty^s  Court  of  Queen's  Bench  are,  First,  whether  the  claim 
by  the  appellant  as  one  of  the  public  and  under  the  above  circum- 
stances to  fish  at  the  place  in  question  was  such  an  assertion  of  right 
as  ousted  our  jurisdiction.  Secondly.  And  if  not,  whether  our  deci- 
sion against  the  validity  of  the  claim  was  right  in  law.'' 

Stat.  24  &  2d  Yict.  c.  96,  s.  24,  is  as  follows  :— 

''  Whosoever  shall  unlawfully  and  wilfully  take  or  destroy  any  fish 
in  any  water  which  shall  run  through  or  be  in  any  land  adjoining  or 
belonging  to  the  dwelliug-house  of  any  person  being  the  owner  of 
such  water,  or  having  a  right  of  fishery  therein,  shall  be  guilty  of  a 
misdemeanor;  and  whosoever  shall  unlawfully  and  wilfully  take  or 
destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any  water  not  being 
such  as  hereinbefore  mentioned,  but  which  shall  be  private  property, 
or  in  which  there  shall  be  any  private  right  of  fishery,  shall,  on  con- 
viction thereof  before  a  justice  of  the  peace,  forfeit  and  pay,  over  and 
above  the  value  of  the  fish  taken  or  destroyed  (if  any),  such  sum  of 
money,  not  exceeding  52.,  as  to  the  justice  shall  seem  meet:  Pro- 
vided, that  nothing  hereinbefore  contained  shall  extend  to  any  person 
*o881  *^^S^^°S  between  the  beginning  of  the  last  hour  before  san- 
-'  rise  and  the  expiration  of  the  first  hour  after  sunset;  but 
whosoever  shall  by  angling  between  the  beginning  of  the  last  hoar 
before  sunrise  and  the  expiration  of  the  first  hour  after  sunset  unlaw- 
fully and  wilfully  take  or  destroy,  or  attempt  to  take  or  destroy,  any 
fish  in  any  such  water  as  first  mentioned,  shall,  on  conviction  before 
a  justice  of  the  peace,  forfeit  and  pay  any  sum  not  exceeding  621,  and. 
if  in  any  such  water  as  last  mentioned,  he  shall,  on  the  like  convic- 
tion, forfeit  and  pay  any  sum  not  exceeding  2L,  as  to  the  justice  shall 
seem  meet;  and  if  the  boundary  of  any  parish,  township,  or  vill  shall 
happen  to  be  in  or  by  the  side  of  any  such  water  as  is  in  this  section 
before  mentioned,  it  shall  be  sufficient  to  prove  that  the  offence  was 
committed  either  in  the  parish,  township,  or  vill  named  in  the  indict- 
ment or  information,  or  in  any  parish,  towriship,  or  vill  adjoining 
thereto." 
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Mellish,  for  the  respondent. — The  appellant  seeks  to  oust  the 
jurisdiction  of  the  justices  by  setting  up  a  right  which  can  have  no 
existence  in  law,(a)  and  his  bonfi  fide  oelief  in  its  existence  is  imma- 
terial. Leatt  V.  Vine,  80  L.  J.  M.  C.  207,  decided  oh  stat.  1  &  2  W. 
4,  c.  32,  s.  80,  is  an  authority.  That  statute  imposes  a  penalty 
recoverable  before  a  justice  of  the  peace  on  any  person  trespassing  in 
the  daytime  on  land  in  pursuit  of  game,  with  a  proviso  "  that  any 
person  charged  with  any  such  trespass  shall  be  at  liberty  to  prove, 
by  way  of  defence,  any  matter  which  would  have  been  a  defence  to 
an  ♦action  at  law  for  such  trespass ;  &c."  On  an  information  r*cog 
under  this  enactment,  the  defendant  claimed  a  right  to  shoot  ^ 
over  the  place  in  question,  on  the  ground  that  he  and  everybody  that 
chose  haa  always  shot  there  until  some  late  instances  of  interruption 
by  the  gamekeepers,  and  declared  his  readiness  to  try  the  right  with 
tbe  landlord  of  the  occupier  of  the  land.  Wightman,  J.,  sitting  in  the 
Bail  Court,  decided  that  this  was  not  such  a  bonfi  fide  claim  of  right 
as  ousted  the  jurisdiction  of  the  justices;  holding  that  a  mere  belief 
in  such  a  right  is  not  sufScient,  but  that  at  all  events  that  was  a  point 
for  the  justices  in  the  first  instance  to  determine,  and  unless  they 
should  clearl V  appear  to  be  in  the  wrong  the  Court  would  not  interfere 
with  their  discretion.  A  similar  decision  was  come  to  in  Cornwell 
V.  Sanders,  3  B.  &  S.  206  (E.  0.  L.  R.  vol.  118),  which  is  supported  by 
Calcraft  v.  Gibbs,  5  T.  B.  19,  there  referred  to,  decided  on  a  former 
Game  Act. 

Philbrickj  for  the  appellant. — Although  it  must  be  conceded  that 
the  right  set  up  could  not  exist  in  law,  still  the  appellant,  having 
acted  as  he  did  under  a  bonfi  fide  claim  of  supposed  I'ight,  cannot  be 
said  to  have  acted  "  unlawfully  and  wilfully"  within  the  meaning  of 
the  statute :  Reg.  v.  Gridland,  7  E.  &  B.  858  (B.  C.  L.  B.  vol.  90), 
Beg.  V.  Stimpson,  ant^  801.  But  there  is  another  objection  to  this 
conviction.  The  act  charged  is  a  criminal  one,  and  it  is  a  well- 
established  principle  of  law  that  there  can  be  no  crime  where  there  is 
no  "mens  m,"  or  criminal  intent;  and  that  cannot  exist  where  a 
man  acts  under  a  bonfi  fide  belief  that  he  had  a  right  to  do  what  he 
did.  ♦Taylor,  appt.,  Newman,  respt.,  anti  89,  was  decided  on  ^^^KQA 
the  28d  section  of  stat.  24  &  25  Vict.  c.  96,  which  inflicts  a  ■•  ^^" 
penalty  on  whomsoever  *' shall  unlawfully  and  wilfully  kill,  &c.,  any 
hoQse  dove  or  pigeon  under  siich  circumstances  as  shall  not  amount 
to  larceny  at  common  law."  There  house-pigeons  kept  by  A.  were 
in  the  habit  in  the  daytime  of  feeding  upon  the  land  of  fe.  He  servedi 
liotice  on  A.  requesting  that  he  would  immediately  cause  them  to  bd 
tleslroyed,  or  prevent  them  from  doing  further  injury  to  his  (B.'s)  crops, 
if  not  he  would  be  compelled  in  self-defence  to  destroy  them.  After 
this  he  found  them  feeding  on  his  land,  and  killed  one :  and  it  was 
held  that  he  had  not  unlawfully  Icilled  it  within  the  meaning  of  that 
section. 

Mtllhh,  in  reply,  was  directed  by  the  Court  to  confine  himself  to 
the  last  points— The  24th  section  of  stat.  24  &  25  Vict.  c.  96,  does  not 
^  the  term  "  maliciously,"  but  "  unlawfully  and  wilfully,"  which  do 
not  necessarily  mean  "  criminally"  or  with  a  mens  rea.  Taylor,  appt., 
Newman,  respt,  is  inapplicable,  having  been  decided  on  the  28d 

(a)  Bm  attewud't  CMa,  0  Co.  59  h,  Baa  Abr,  Ctufomt  (C). 
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section  of  the  statate,  the  language  of  which  dififers  from  that  of  the 
24th  section.  The  former  was  passed  for  the  protection  of  property 
not  the  subject  of  larceny  at  common  law,  although  partaking  of  the 
nature  of  it,  whereas,  under  the  section  now  in  question,  the  offence 
consists  in  a  mere  trespass  without  any  criminal  intention.  (He  was 
then  stopped.) 

Blackburn,  J. — ^This  conviction  is  right  on  the  two  points  which 
♦5911  ^*^®  raised.    The  first  question  which  *the  justices  meant 

^  to  submit  to  us  was  this.  It  appears  that  the  appellant  was 
fishing  in  a  private  river  with  every  circumstance  necessary  to  warrant 
conviction:  but  he  showed  in  his  defence  that  for  many  years  the 
public  at  larse  fished  there  under  the  notion  of  a  right  The  justices 
nave  found  that  he  acted  under  the  bon&  fide  belief  in  that  right,  but 
then  in  point  of  law  such  a  right  could  not  be  obtained  in  a  non- 
navigable  river;  and  this  answers  their  second  question. 

The  rule  laid  down  several  times  in  this  Court,  as  appears  from 
Paley  on  Convictions,  4th  ed.,  pp.  41,  117,  &c.,  and  approved  of 
though  not  always  followed  in  practice,  is,  that  on  informations  before 
justices  of  the  peace,  if  the  title  to  property  comes  in  question,  then,  as 
the  justices  are  not  competent  to  try  the  question  of  title,  they  ought 
not  to  convict,  and  if  they  do,  their  conviction  will  be  set  aside.  Bat 
for  this  purpose  it  is  requisite  that  the  title  to  the  property  should 
really  come  in  question ;  and  therefore,  when  a  roan  sets  up  a  right 
iu  law,  the  title  to  property  comes  in  question,  and  if  there  is  evidence 
to  support  it  the  justices  should  hold  their  hands.  But  when  the 
claim  set  up  is  of  a  right  which  could  by  no  possibility  exist,  it  cannot 
be  said  that  the  right  of  property  comes  in  Question :  there  is  then 
nothing  more  than  this,  that  the  man  has  got  in  nis  head  an  unfounded 
notion  of  a  right  impossible  in  law.  That  was  so  in  the  case  of  Beg. 
V.  Cridland,  7  E.  &  B.  868  (E.  C.  L.  R.  vol.  90),  which  was  a  convic- 
tion  under  a  Game  Act,  where  a  man  set  up  for  defence  that  he  had 
shot  over  the  land  for  forty  years ;  that  was  impossible  in  point  of 
law,  for  he  could  not  acquire  a  right  to  shoot  in  gross.  So  here  is  a 
♦5921  ^on-navigable  river,  where  the  public  could  not  possibly  *have 
-'  a  right  of  fishing.  In  Beg.  v.  Stimpson,  anti  801,  where  the 
defendant  set  up  a  claim  to  fish  on  the  part  of  the  public,  it  appeared 
that  the  claim  of  right  was  not  merely  a  colourable  one,  for  there  the 
very  distinction  to  which  I  have  alluded  arose,  the  right  of  property 
did  come  in  question  and  constituted  a  real  issue  between  the  palrties. 

Then  comes  the  second  ipo\x\t.  This  was  not  before  the  justices,  but 
is  now  put  forward  by  Mr.  Philbrick,  that  what  was  here  charged  is 
a  crime,  and  therefore,  if  the  appellant  honestly  thought  he  bad  a 
right  to  do  this,  the  wicked  intention  necessary  to  constitute  a  crime 
is  absent  and  he  cannot  be  convicted.  And  if  a  mens  rea  were  an 
ingredient  here,  that  argument  would  be  true  enough.  But  what  Mr. 
MelUsh  says  is  also  true,  that  the  words  of  the  24th  section  of  stat  24 
&  25  Vict.  c.  96,  differ  from  those  of  the  28d.  The  case  of  Taylor, 
appt.,  Newman,  respt.,  anti  89,  arose  under  the  28d  section,  which 
enacts  that  whosoever  kills  pigeons  unlawfully,  under  circumstances 
not  equivalent  to  larceny  at  common  law,  shall  be  subject  to  a  penalty, 
and  this  Court,  consisting  of  the  same  two  Judges  who  are  now  present, 
thought  theui  and  I  think  still,  that  that  section  was  meant  to  apply 
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wbere  the  offence  was  larceny  at  the  common  law,  in  all  except  this,  that 
pigeons  being  fersd  natursB  are  not  the  subject  of  it,  in  the  same  way 
as  carrying  off  a  dog  is  not ;  and  therefore  where  a  man  shot  a  pigeon 
as  a  trespasser  under  circirm stances  not  at  all  resembling  such  larceny 
he  was  not  within  the  Act.  But  that  does  not  apply  here  where  the 
word  larceny  at  common  law  or  an  equivalent  to  it  is  not  in  the 
section. 

♦Mbllob,  J.    (The  only  other  Judge  present.) — I  am  of  the  r«5nQ 
same  opinion  on  both  points.    As  to  the  first,  I  have  once  or  ^ 
twice  in  the  Bail  Court  acted  on  the  doctrine  laid  down  in  the 
decisions  referred  to. 

As  to  the  other  point,  I  quite  agree  in  the  distinction  which  has 
been  pointed  out.  I  think  we  were  right  in  our  decision  in  Taylor, 
appt,  Newman,  respt.,  antfe  89,  and  I  agree  with  my  brother  Black* 
burn  that  the  object  of  the  Legislature  in  using  the  words  "  unlaw- 
fully and  wilfully"  in  the  24th  section,  was  to  give  additional  protec- 
tion to  rights  of  fishing,  so  that  the  section  was  levelled  against 
something  in  the  nature  of  poaching. 

Judgment  for  the  respondent. 


The  QUEEN  v.  The  RECEIVER  for  the  METROPOLITAN 

POLICE  DISTRICT.    Nov.  14. 

MdropolUan  Foliee, — 2  ^  3  Vici,  e.  47,  s.  22-3. — Superannuation  fund. — Secretary 

cf  SlaU. 

An  allowuiee  granted  bj  order  of  tbe  Secretary  of  State  to  an  oiBoer  or  constable  of  th« 
Metropolitan  Police,  cbarged  on  tbe  superannnaiion  Aind  created  by  ftat  3  A  S  Viet.  e.  47,  u. 
tt-l,  if  not  |»ayable  as  matter  of  right,  and  may  be  reyoked  at  any  time  by  the  Secretary  of 
Bute  in  his  diseretion. 

A  BULB  vrvA  granted  by  this  Courts  calling  on  the  Receiver  for  the 
Metropolitan  Police  District  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  directed  to  him,  commanding  him  to  pay  or  issue  a 
warrant  or  order  for  the  payment  to  Colin  Alexander  Milne  Grant  of 
tvo  several  sums  of  15Z.  IS*.,  and  *15i.  lo*.,  being  two  quar-  r^cg^ 
terlj  instalments  of  a  certain  pension  or  superannuation  allow-  '- 
ance  granted  to  him  under  and  by  virtue  of  the  statute  2  &  8  Vict, 
c.  \1. 

On  this  rule  coming  on  to  be  argued  it  was  ordered  by  the  Court 
that  the  writ  should  issue,  and  that  a  special  case  should  be  stated  for 
the  opinion  of  this  Court,  the  only  question  therein  to  be  whether  the 
grant  to  the  said  Colin  Alexander  Milne  Grant  of  the  said  superan- 
nuation allowance  is  permanent  or  revocable. 

Colin  Alexander  Milne  Grant  was  a  constable  and  served  as  such 
continuously,  and  with  diligence  and  fidelity,  in  the  Metropolitan 
Police  Force,  for  upwards  of  twentj'  years,  that  is  to  say,  from  the  9th 
day  of  March,  1840,  until  he  was,  in  the  year  1850,  appointed  to  the 
rank  of  Inspector  in  the  Force,  and  from  thence,  as  such  inspector,  up 
to  and  until  the  1st  September,  1860. 

He  was  admitted  into  the  Police  Force  upon  the  condition  appli- 
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cable  to  all  members  of  the  Force  and  made  known  to  bim  at  the 
trme  of  his  appointment  that  the  Commissioners  might  if  they  thought 
fit  dismiss  him  without  assigning  any  reason. 

After  the  passing  of  the  2  &  8  Vict.  c.  47,  a  fund  called  the  *'  Police 
Superannuation  Fund"  was  duly  formed,  and  invested  in  the  name  of 
the  Receiver,  under  and  according  to  the  provisions  of  that  statute, 
and  during  the  whole  of  the  service  of  Colin  Alexander  Milne  Grant 
there  was,  in  pursuance  of  the  provisions  in  that  behalf  contained  in 
the  statute,  compulsorily  deducted  from  his  pay  a  sum  at  the  rate  of 
22.  10^.  per  cent,  towards  and  for  the  purposes  of  the  fund. 
*^Q'1  ^^^  ^^^  rules  and  practice  on  the  said  1st  September  and 
^J  still  in  force  with  respect  to  the  payment  of  pensions  and  super- 
annuation allowanees  to  constables  of  the  Police  Force,  aiid  of  the 
office  of  the  Receiver,  all  pensions  and  superannuation  allowances 
ordered  by  the  Secretary  of  State  to  be  paid  out  of  the  fund  under 
and  in  pursuance  of  the  statute  were  and  are  payable  and  paid  by  the 
receiver  by  quarterly  instalments. 

For  some  years  previous  to  the  SOth  August,  1860|  Colin  Alexander 
Milne  Grant  had  suffered  severely  from  repeated  attacks  of  bronchitis 
and  rheumatism,  and  in  consequence  thereof  had  been  frequently  in- 
capacitated from  the  performance  of  his  duty,  and  placed  on  the  sick 
list  by  the  surgeon  of  the  division  of  Police  to  which  he  was  then 
attached.  And  on  the  16th  August,  1860,  he  was  examined  by  his 
then  divisional  surgeon,  Mr.  F.  D.  Tothill,  who  then  gave  to  the  said 
Coihmissioners  of  Police  the  following  certificate. 
"  Divisional  Surgeon. 

"  The  16th  day  of  August,  1860. 

"I  certify  that  Police  Inspector  Colin  Alexander  Milne  Grant,  Na 

of  the  C.  Division,  is  incapable  of  the  further  discharge  of  the 

duties  of  his  office  from  an  infirmity  of  body  arising  from  frequent 

attacks  of  bronchitis  with  chronic  rheumatism  affecting  the  large 

joints." 

Signed,        "  F.  D.  Tothill,  Surgeon." 

"  To  the  Commissioners  of  Police." 
And  on  the  17th  August,  1860,  Colin  Alexander  Milne  Grant  was 
examined  by  the  surgeon  in  chief  of  the  Police  Force,  Sir  Johu 
*5961  ^^^^^^''^  Fisher,  who  then  told  him  that  he  would  have  to  be 
^  re-examined  at  the  end  *of  twelve  months,  and  gave  to  the 
Commissioners  of  Police  the  following  certificate. 
" Surgeon  in  Chief.  '*  The  17th  dav  of  August,  18W. 

"  I  certify  that  Inspector  Colin  Alexander  Milne  Grant,  No. 
of  the  C.  Division,  is  permanently  incapable  of  the  further  discharge 
of  the  duties  of  his  office  from  an  infirmity  of  body  arising  from 
chronic  bronchitis  and  chronic  rheumatism.    To  be  re-examined  at 
the  expiration  of  twelve  months." 

(Signed)        '*  J.  W.  Fisher,  Surgeon  in  Chief." 

"  To  the  Commissioners  of  Police." 

And  thereupon  the  then  Commissioner  of  Police  of  the  Metropolis, 
D.  Labalmondiere,  Esq.,  sent  to  the  then  Secretary  of  State  the  medi- 
cal certificates  above  set  forth,  together  with  the  following  recom- 
mendation and  certificate. 
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"  Metropolitan  Police  OiBcOi 
"4,  Whitehall  Place, 
"Sir,  "  August  24th,  1860. 

''I  havB  the  honour  to  state,  for  the  information  of  Secretary 
Sir  George  Lewis,  that  the  Police  constables  named  in  the  annexed 
list  bare  applied  for  leave  to  retire  upon  superannuation  allowances 
under  the  provisions  of  2  &  S  Yict.  c.  47,  s.  28,  and  the  medical  cer- 
tificates of  their  unfitness  for  further  service  in  the  Police  are  en- 
closed. 

"  The  constables  have  served  in  the  Police  for  the  period  stated  in 
the  List,  in  which  their  respective  ages  and  yearly  amount  of  pay  are 
also  specified. 

''  I  beg  leave  to  recommend  that  superannuation  allowances  may  be 
gninted  to  these  constables,  who  have  performed  their  duty  with  dili- 
gence and  fidelity,  and  *whom  I  hereby  certify  to  be  incapable  r^-'oy 
from  the  causes  stated  in  the  respective  medical  certificates  to  ■*  ^ 
discharge  the  duties  of  their  office. 

"  I  have  the  honour  to  be.  Sir, 
"  Your  most  obedient  servant, 
**  H.  Waddington,  Esq."  (Signed)        '*  D.  Labalhoioiibbs." 
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"To  be  re-oxuninod  bj  Ibe  Snrgoon  in  ohief  al  tbo  expiration  ol  IveYre HMMMbe." 

And  thereupon,  on  the  80th  August,  1860,  the  then  Sieeretary  of 
State  wrote  the  following  letter  to  the  Beceiver  of  Polieew 

"  Sir,  ''  Whitehall,  80th  August,  1860. 

"I  am  directed  by  Secretary  Sir  George  Lewis  to  inform  you 
for  your  guidance  that  upon  the  recommendation  of  the  Commissioner 
of  Police  he  has  been  pleased  to  grant  allowances  to  the  following 
officers  who  are  certified  to  be  worn  out  and  unfit  tot  further  duty 
after  a  Police  service  of  above  fifteen  years. 

"  Sufetarmuation  allowance, 

"  Inspector  Colin  Alexander  Milne  Grant,  687. 

"  I  am,  &c., 
"  The  Beceiver  of  Police."  "  H.  Waddingtow." 

The  pay  of  Colin  Alexander  Milne  Grant  at  the  time  of  the  making 
of  this  order  amounted  to  1187. 6«.  per  annum. 

Thereupon  Colin  Alexander  Milne  Grant  received  *from   r#xAQ 
tbe  Commissioners  of  Police  the  following  certificate.  L 

'*  Metropolitan  Police. 
^  "This  is  to  certify  that  Colin  Alexander  Milne  Grant,  C.  Division, 
joined  the  Metropolitan  Police  as  Constable  on  the  9tb  day  of  Haroh^ 
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1840,  and  resigned  bis  appointment  as  Inspector  on  tbe  Ist  day  of 
September,  1860,  baving  been  allowed  a  pension  of  681.  per  annum. 
His  conduct  was  very  good. 

"  Solomon'  Hankant,  Superintendent, 
"  Wm.  C.  Harris,  Commissioner  of  Police  of  the 
Metropolis. 
'*  Given  under  my  band  and  seal  of  tbe  Metropolitan  Police.**   (l.  s.) 
"  Wbitehall  Place,  6tb  day  of  September,  1860." 

The  retirement  of  Colin  Alexander  Milne  Grant  was  notified  accord- 
ing to  the  usual  practice  in  such  cases  in  the  General  Police  Ordera^ 
signed  by  the  chief  of  the  Commissioners  of  Police,  as  follows. 
"  Pensions. — C.  Inspector  Grant.    Worn  out." 
'^  Besignations. — C.  Inspector  Grant    Certificate,  No.  1." 

In  ac^rdance  with  tbe  custom  of  the  Police  Force  upon  the  per- 
manent retirement  of  an  Inspector,  which  custom  is  acquiesced  in  but 
not  officially  sanctioned  by  the  Chief  Commissioner,  a  voluntary  con- 
tribution was  made  by  the  greater  part  of  the  Inspectors  of  the  Forces 
amounting  to  the  sum  of  892. 16«.,  for  the  benefit  of  Colin  Alexander 
Milne  Grant.  It  is  not  the  custom  to  make  such  contributions  in  cases 
of  mere  temporary  xetirement. 

The  superannuation  allowance  was  duly  paid  by  tbe  Beceiver  to 
Colin  Alexander  Milne  Grant  up  to  the  end  of  the  year  1861  by 
quarterly  instalments. 

*5991  ^Aftef*  the  expiraUon  of  a  year  from  the  granting  of  the 
^  allowance,  viz.,  on  the  24th  October,  1861,  Colin  Alexander 
Milne  Grant  was  again  examined  by  Sir  John  William  Fisher,  who 
was  of  opinion  and  reported  to  the  Commissioner  of  Police  that  he  was 
able  to  resume  his  duty,  and  he  was  then  required  to  resume  duty,  but 
refused  to  do  so ;  and  therefore  the  Commissioner  reported  to  the  then 
Secretary  of  State  that  Colin  Alexander  Milne  Grant  had  been  re-ex- 
amined by  the  chief  surgeon  of  the  force,  and  had  been  reported  by 
him  to  be  fit  to  resume  his  duty  in  the  foice  but  refused  to  do  sa 
And  the  then  Secretary  of  State  then  authorized  the  Beceiver  to  dis* 
continue  the  payment  of  the  superannuation  allowance. 

Subject  to  the  effect  (if  any)  of  such  authority  of  the  Secretary  of 
State,  two  sums  of  Ibl,  15^.  and  \bl.  16«.,  being  two  further  quarterly 
instalments  of  the  allowance,  became  payable  respectively  on  the  Ist 
January,  1862,  and  the  1st  April,  1862,  and  the  payment  of  the  same 
was  afterwards  duly  demanded  of  the  Beceiver  by  Colin  Alexander 
Milne  Grant. 

It  was  admitted  for  tbe  purposes  of  the  ^ase,  althougb  not  as  a  fact 
for  any  other  purpose,  that  at  the  times  when  the  said  sums  so  be- 
came due  and  at  the  time  of  such  demand  of  payment  by  Colin  Alex- 
ander Milne  Grant,  the  Beceiver  had  in  his  hands  and  at  his  dispossi 
funds  properly  and  in  pursuance  of  the  statutes  in  that  behalf  appli- 
cable to  the  payment  of  all  such  superannuation  allowances  as  the 
allowance  so  granted  to  Colin  Alexander  Milne  Grant  sufiicient  for 
the  payment  of  that  allowance  and  of  the  said  two  sums  of  162.  Ifii. 

*6001  ^^^  ^^^'  ^^'^  ^^^  ^^  Beceiver,  when  payment  of  those  sums 
^  *wa8  so  demanded  as  aforesaid,  absolutely  refused  to  pay  tbe 
same  respectively  on  the  ground  of  the  authority  from  the  Secretary 
«f  State  to  discontinue  the  allowance. 
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The  question  for  tbe  Court  was,  Whether  tlie  grant  of  this  super- 
annuation allowance  was  permanent  or  revocable. 

Hawkins  (Holl  with  him)»  for  the  prosecution. — The  grant  of  this 
SQperannuation  allowance  to  the  police  constable  was  permanent  and, 
irrevocable.  The  question  depends  on  stat.  2  &  8  Tict.  c.  47,  ** for 
further  improving  the  Police  in  and  near  the  Metropolis;"  sect.  22  of 
which  enacts :  "  There  shall  be  deducted  from  the  pay  of  every  consta- 
ble belonging  to  tbe  Metropolitan  Police  Force  a  sum  after  such  yearly 
rate  as  the  Secretary  of  State  shall  direct,  not  being  a  greater  rate 
than  21,  10s,  in  1007.,  which  sum  so  deducted,  and  also  the  moneys 
accruing  from  stoppages  from  any  of  the  said  constables  during  sick- 
ness, and  fines  imposed  on  any  of  the  said  constables  for  misconduct| 
and  from  any  portion  of  the  fines  imposed  by  any  magistrate  upon 
drunken  persons,  or  for  assanlts  upon  Police  constables,  as  shall  be. 
directed  to  be  paid  to  the  Receiver  for  the  benefit  of  this  fund,  and 
all  moneys  arising  from  the  sale  of  worn  or  cast  clothing  supplied  for . 
the  use  of  the  Police,  shall  from  time  to  time  be  invested  in  govern- 
ment stock  by  and  in  the  name  of  the  Beceiver,  and  the  interest  and 
dividends  thereof,  or  so  much  of  the  same  as  shall  not  be  required  for 
tbe  purposes  hereinafter  mentioned,  shall  be  likewise  invested  in  such 
stock,  and  accumulate  so  as  to  form  a  fund  to  be  called  '  The  Police 
Superannuation  Fund,'  and  shall  be  applied  from  time  to  time  for 
^payment  of  such  superannuation  or  retiring  allowances  or  r»gAi 
gratuities  as  mav  be  ordered  by  the  Secretary  of  State  at  any  ^ 
time  to  any  of  the  said  constables  as  hereinafter  provided." 

Sect.  2S.  "It  shall  be  lawful  for  the  Secretary  of  State  to  order 
that  any  of  the  said  constables  may  be  superannuated,  and  receive 
thereupon  out  of  the  Police  Superannuation  Fund  a  yearly  allowance, . 
subject  to  the  following  conditions,  and  not  exceeding  the  following 
proportions ;  that  is  to  say,  if  he  shall  have  served  with  diligence 
and  fidelity  for  fifteen  years,  and  less  than  twenty  years,  an  annual . 
Bom  not  more  than  half  his  pay ;  if  for  twenty  years  or  upwards  an 
annual  sum  not  more  than  two-thirds  of  his  pav ;  provided,  that  if  he  . 
shall  be  under  sixtv  years  of  age  it  shall  not  oe  lawful  to  grant  any 
sneh  allowance,  unless  upon  the  certificate  of  the  said  Coramissipners 
of  Police  that  he  is  incapable,  from  infirmity  of  mind  or  body,  to  dis- . 
charge  the  duties  of  his  office ;  provided  also,  that  if  any  constable  , 
shall  be  disabled  by  any  wound  or  injury  received  in  the  actual  exe« 
cation  of  the  duty  of  his  office,  it  shall  be  lawful  to  grant  to  him  any 
allowance  not  more  than  the  whole  of  his  pay ;  but  nothing  herein 
contained  shall  be  construed  to  entitle  any  constable  absolutely  to  any 
superannuation  allowance,  or  to  prevent  him  from  being  dismissed 
without  superannuation  allowance." 

The  Secretary  of  State  is  to  decide  once  for  all  whether  a  Police . 
constable  is  entitled  to  an  allowance  chargeable  on  this  superannua- 
tion fund;  but  if  he  decides  in  the  affirmative  tbe  allowance  becomes 
permanent  and  claimable  as  a  matter  of  right.  **  Superannuation"  is 
defined  in  Webster's  Dictionary  "  the  state  of  being  too  old  for  office 
or  business,  or  of  being  ^disqualified  by  old  age."  At  the  r^fyM 
time  of  the  re-examination  of  the  applicant  he  was  no  longer  ^ 
a  member  of  the  Police  Force,  and  could  not  have  been  sent  back  to 
do  duty  as  such.    His  refusal  to  be  examined  might  subject  him  to 
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penalties,  but  could  not  deprive  him  of  his  superannuation  allow- 
ance. 

By  sect.  15,  "No  constable  belonging  to  the  Metropolitan  Police 
Force  shall  be  at  liberty  to  resign  his  oiBce,  or  to  withdraw  himself 
from  the  duties  thereof,  unless  expressly  allowed  so  to  do,  in  writing 
by  the  superintendent  under  whom  he  may  be  placed,  or  unless  he 
shall  give  such  superintendent  one  calendar  month's  notice  of  his 
ibtention ;  and  every  constable  who  shall  so  resign  or  withdraw  him- 
self without  such  leave  or  notice  shall  be  liable  to  forfeit  all  arrears 
of  pay  then  due  to  him  or  to  a  penalty  of  not  more  than  5t" 

Field,  for  the  defendant. — First.  Under  no  circumstances  is  a  super- 
atinuation  allowance  to  a  member  of  the  Metropolitan  Police  Force 
permanent  and  irrevocable. 

*  There  are  several  Acts  relative  to  the  Metropolitan  Police.  The 
flrst  is  the  10  G.  4,  c.  44,  by  sect.  6  of  which  the  justices  of  the  peace 
for  the  Metropolitan  Police  District  are  empowered,  subject  to  the 
approbation  of  one  of  the  Secretaries  of  State,  to  frame  orders  and 
regulations  for  the  general  government  of  the  Police  Force,  &C.,  for 
preventing  neglect  or  abuse,  and  rendering  the  force  efficient  in  the 
discharge  of  all  its  duties ;  and  to  suspend  or  dismiss  from  his  em- 
ployment any  man  belonging  to  the  Force  whom  they  shall  think 
remiss  or  negligent  in  the  discharge  of  his  duty,  or  otherwise  unfit 
*6031  ^^^  ^^*        ^^'  ^^  provides  for  the  payment  *of  the  salaries  and 

^  -I  allowances  to  be  paid  to  them«  [He  also  referred  to  stat  S  & 
4  W.  4,  0*  89.]  Stat.  20  k  21  Vict.  c.  64,  s.  15,  enacts,  *'In  case  the 
Police  Superannuation  Fond  [provided  by  stat.  2  &  3  Yict.  a  47,] 
shall  at  anv  time  be  insufficient  for  payment  of  the  superannuation  or 
retiring  allowances  which  may  be  ordered  to  be  paid  thereout  under 
the  provisions  of  the  Acts  relating  to  the  Police  of  the  Metropolis,  it 
Bfaall  be  lawAil  for  one  of  Her  Majesty's  principal  Secretaries  of  State, 
by  warrant  under  his  hand,  to  authorize  and  direct  the  payment  by 
the  Beceiver  for  the  Metropolitan  Police  District,  out  of  any  moneys 
applicable  towards  defraying  the  charge  of  the  Metropolitan  Police, 
of  such  sum  or  sums  from  time  to  time  as  may  be  necessary  to  make 
good  the  deficiency  of  the  said  Police  Superannuation  Fund." 

'  The  allowance  charged  on  this  superannuation  fund  is  described  in 
sfect.  28  of  stat.  2  &  8  Vict.  c.  47,  as  a  "  yearly,"  not  a  "  permanent" 
one,  and  the  funds  out  of  which  it  is  bestowed  arise  from  yearly  pay- 
ments. Public  officers  in  general  hold  office  during  good  bahaviour. 
"Permanent"  is  thus  denned  in  Webster's  Dictionary,  "Durable; 
liisting;  continuing  in  the  same  state,  or  without  any  change  that 
d^troys  the  form  or  nature  of  the  thing.  .  .  .  Human  laws  and 
institutions  may  be  to  a  degree  permanent,  but  they  are  subject  to 
change  and  overthrow.  We  speak  of  a  permanent  wall  or  building, 
9l permanent  bridge,  when  they  are  so  constructed  as  to  endure  long; 
in  which  examples,  permanent  is  equivalent  to  durable  or  lasting,  but 
nbt  to  undecaying  or  unalterable."  In  Hobson  v.  The  Mayor,  Ac,  of 
♦6041   ^^^^'  4  E.  &  B.  986  (E.  C.  L.  B.  vol.  82),  *which  was  decided 

^  ^  upon  stat.  11  k  12  Vict  c.  14,  "for  authorizing  a  Borough 
I^ce  Superannuation  Fund,"  on  it  being  ai^ed  bv  counsel  that  to 
be  ''superannuated^  means  "to  retire  on  a  pension,"  Lord  Campbell 
B^id,  "  If  it  does,  the  plaintiff  is  right.    But  does  it  not  mean  to  receive 


4  BEST  &  SMITH.    Q.  B.  604 

anything  out  of  the  Police  Superannuation  Fund?"  [Hatvkiiu.—r 
According  to  the  report  of  that  case  in  24  L.  J.  Q.  B.  261,  Er-e,  J., 
sajs,  p.  253,  *'* Superannuated'  means  having  an  annuity  for  certain 
periods  of  service,  the  least  of  which  is  fifteen  years."]  [Blackburn; 
J. — He  was  then  speaking  of  the  meaning  of  "Superannuation,"  not 
as  it  is  in  the  English  language,  but  in  that  particular  statute.  Are 
there  any  decisions  on  the  Metropolitan  Police  Acts  upon  this  subject  7] 
None  have  been  found.  [He  also  referred  to  Bex  v.  The  Lords 
Commissioners  of  the  Treasury,  4  A.  &  E.  984  (E.  C.  L.  R.  vol.  31), 
decided  under  stat.  3  G.  4,  c.  118,  passed  to  amend  the  50  6.  3,  c.  117, 
for  directing  that  accounts  of  increase  and  diminution  of  public 
salaries,  pensions,  and  allowances  should  be  annually  laid  before 
Parliament,  and  for  regulating  and  controlling  the  granting  and  pay- 
ing them.  Mbllor,  J. — By  stat.  9  &  10  Vict.  c.  66,  s.  4,  justices  of 
the  peace  are  required  to  state  in  their  warrant  of  removal  of  a 
pauper  disabled  by  sickness  or  accident,  that  they  are  satisfied  that 
it  will  produce  permanent  disability.]  It  never  could  have  been  the 
intention  of  the  Legislature  that  the  recipient  of  a  superannuation 
allowance  under  the  Metropolitan  Police  Acts  was  to  retain  it»  even 
though  he  were  to  commit  a  crime,  or  come  into  possession  of  a 
fortune,  or  be  appointed  to  a  government  ofiice,  or  obtain  some  other 
valuable  employment. 

Secondly.  But  at  all  events  the  superannuation  ^allowance  in  r»/»/)<-' 
this  case  was  granted  subject  to  the  condition  that  the  recipient  '-  ^ 
was  to  come  up  for  re-examination  at  the  end  of  the  year,  when  the 
Secretary  of  State  might,  if  he  pleased,  put  an  end  to  it. 

Hawkins,  in  reply. — Stat.  10  G.  4,  c.  44,  does  not  touch  this  ques- 
tioD ;  and  the  cases  that  have  been  referred  to  were  not  decided  on 
any  of  the  Metropolitan  Police  Acts.  The  intention  of  those  Acts 
was  that  a  superannuated  police  officer  should  feel  that,  as  a  reward 
for  good  service,  he  had  a  provision  for  his  old  age.  A  retired  Lon 
Chancellor  does  not  lose  his  pension  in  the  event  of  his  coming  intc 
a  fortune. 

Blackburn,  J. — ^This  case  depends  on  various  sections  of  tht 
statutes  passed  for  regulating  the  Police  of  the  Metropolis,  and  oj 
looking  at  them  we  are  bound  to  give  judgment  for  the  defendant 
It  is  objected  that  there  is  no  legal  right  on  the  part  of  this 
superannuated  officer  to  be  paid  this  superannuation  annuity,  but  that 
the  Secretary  of  State  may  revoke  the  order  granting^it. 

In  stat.  10  G.  4,  c.  44,  s.  12,  we  find  that  the  Receiver  for  the 
Metropolitan  Police  District,  who  gets  the  police  fund  from  various 
sources^  was  to  apply  it  to  many  purposes,  and,  among  others,  for 
that  of  allowances  to  persons  worn  out  and  disabled  in  the  service. 
Now  the  allowance  under  that  statute  was  clearly  not  payable  as  a 
inatter  of  right,  was  not  a  vested  interest  in  the  police  officer,  but  was 
a  precarious  allowance  depending  on  the  will  of  the  Secretary  of 
State.  I  pass  over  the  statutes  passed  in  the  mean  time  to  supplement 
this  first  Act,  as  they  have  not  much  bearing  here. 

Then  comes  stat.  2  &  S  Vict.  c.  47,  by  sect.  22  of  ♦which  rtaria 
the  "  Police  Superannuation  Fund"  is  created.    This  arises  '• 
in  part  from  deductions  from  the  pay  of  police  constables,  and  is 
directed  to  be  applied  from  time  to  time  for  the  payment  of  such 
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superannuttion  or  retiring  allowances  or  gratuities  as  may  be  ordered 
by  the  Secretary  of  State  at  any  time  to  any  of  them.  We  have 
taerefore  to  see  whether  the  Secretary  of  State  has  made  an  order  to 
enable  this  man  to  have  this  allowance  for  life.  For  that  purpose  we 
must  look  at  the  next  section  (the  28d),  under  which  tne  order  is 
made. 

A  constable  under  the  Metropolitan  Police  Acts  does  not  hold  his 
office  during  life,  but  it  is  an  office  from  which  he  may  retire  at  one 
minute's  notice,  and  on  the  other  hand  he  may  be  dismissed  by  his 
superior  officer  in  the  same  way,  without  assigning  any  cause.  That 
office  is  consequently  a  precarious  one,  ana  one  would  therefore 
suppose  that  any  allowance  in  the  nature  of  a  gratuity  for  past  ser- 
vices in  it  is  equally  so,  and  there  is  nothing  in  the  statute  to  show 
that  it  is  anythmg  more.  Sect.  22  makes  a  fund,  which,  being  partly 
derived  from  the  salaries  of  constables,  might  lead  one  to  suppose 
that  the  allowances  to  them  out  of  it  should  be  theirs  as  of  right,  and 
that  is  the  strongest  argument  on  the  part  of  Mr.  Hawkins.  In  Hob- 
son  V.  The  Mayor,  &c.,  of  Hull,  4  E.  &  B.  486  (E.  C.  L.  R.  vol.  82\ 
there  was  a  superannuation  fund  created  by  a  statute,  and  the  consta- 
bles there  had  a  right  to  their  allowance  out  of  it, — it  was  not  a  matter 
of  discretion.  But  do  the  Legislature  say  that  here  7  On  the  contrary, 
it  is  clear  enough  that  the  annuities  are  to  be  granted  by  the  Secretary 
of  State  on  certain  conditions  pointed  out  in  the  23d  section.  The 
Secretary  of  State  may  order  the  allowance,  though  he  is  not 
*6071   *^^°^  ^^  ^^  ^'    ^^^  point  in  Mr.  Fields  argument  was, 

-'  that  although  the  certificate  of  the  Commissioners  of  Police 
stated  this  man  to  be  permanently  disabled,  still,  as  there  was  added 
at  the  bottom  of  it  that  he  was  to  be  re-examined  at  the  end  of  the 
year  it  did  not  amount  to  an  absolute  certificate  of  disability.  I 
cannot  come  to  that  conclusion.  I  think  the  certificate  only  means 
that  the  Commissioners  of  Police  and  the  doctors  might  reconsider 
the  man^s  case  at  the  end  of  the  year,  and  the  Secretary  of  State  do 
what  was  necessary  to  set  matters  right.  Sect.  28  does  not  give  any 
powers  to  render  permanent  what  was  precarious  before ;  and  although 
the  money  forming  this  fund  is  partly  supplied  by  deductions  from 
the  pay  of  the  constables,  the  Legislature  adds,  "Nothing  herein 
contained  shall  be  construed  to  entitle  any  constable  absolutely  to  any 
superannuation  allowance,  or  to  prevent  him  from  being  dismissed 
without  superannuation  allowance."  At  first  I  thought  that  mere 
tautology ;  but,  looking  at  it  more  closely  (although  I  think  it  might 
have  been  better  expressed),  it  means  two  things:  first,  that  the 
Secretary  of  State  is  to  make  the  order,  and,  secondly,  that  nothing 
in  the  Act  shall  be  construed  as  saying  that  the  constable  has  any 
abisolute  right  to  the  allowance.  Admitting  that  the  Secretary  of 
State  has  power  to  revoke  the  order,  still  in  the  immense  majority  of 
cases  he  would  not  revoke  it  without  good  reason,  so  that,  for  practi- 
cal  purposes,  the  allowance  may  be  considered  as  for  life.  In  this 
particular  case  the  reason  is  obvious,  because  the  allowance  was 
granted  on  condition  of  subsequent  examination,  on  which  it  was 
found  that  the  man^s  health  was  restored.  That  makes  the  taking  it 
tiOQo-x  away  the  less  ungracious.    But  these  allowances  are  *made 

J  from  year  to  year,  unless  the  Home  Secretary  revoke  them ; 
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t^d,  if  he  does,  a  Court  of  law  cannot  inquire  whether  the  act  were 
ft  gracious  one  or  not. 
MsLLOBy  J.  (the  only  other  Judge  present),  concurred. 

Judgment  for  the  defendant 


TIPPING  V.  The  ST.  HELEN'S  SMELTING  COMPANY 

(LIMITED).    Nov.i. 

NuUanee  to  Umd. — NbxiauM  vapours. — Bamford  r,  TSimley,  %  B.dc  8,  66. 

In  ta  aetioq  for  a  BaiMnoa  to  a  noftaagOi  dwelllng-houie,  and  premuet  eansod  by  noxioM 
Yaponn  proeeeding  firom  smelting-worki  upon  land  of  the  defendant*,  to  which  the  defendants 
pleaded  the  general  iarae,  the  Judge  laid  down  the  law  to  the  Jnry,  that  ererj  man  ia  boand  to 
lie  his  own  property  in  anoh  a  manner  aa  not  to  injure  the  property  of  hia  neighbour,  nnleaa 
\j  the  lapae  of  a  oertain  period  of  time,  he  haa  acquired  a  presoriptiTO  right  to  do  ao.  Bui 
that  the  law  doea  not  regard  trifling  ineouTenieneea ;  OTerything  mnat  be  looked  at  from ,» 
leaionable  point  of  view;  and  therefore,  in  an  action  for  nuiianee  to  property  by  noxiouf 
rapoura  ariatng  on  the  land  of  another,  the  injury  to  be  actionable  muat  be  anoh  ai  yiaibly  to 
dimiaiflh  the  Talue  of  the  property  and  the  comfort  and  enjoyment  of  it.  That,  in  determla- 
iDg  that  queation  the  time,  locality,  and  all  the  ciroumataneea  ahonld  be  taken  into  conaidera- 
tloB ;  that  in  eonntiea  where  great  worka  hare  been  erected  and  carried  on,  which  are  the  meana 
of  dcTeloping  the  national  wealth,  peraona  muat  not  itand  on  extreme  righta  and  bring  actiona 
in  reipeet  of  every  matter  of  annoyance,  aa,  if  that  were  ao,  bniineaa  could  not  be  carried  en 
ia  thoae  plaeea.  And  he  directed  them  to  And  accordingly.  Held  by  thia  Court,  and  aflirmed 
by  the  Exchequer  Chamber,  no  miadirection,  aa  being  in  accordance  with  the  deeiaion  of  the 
majority  of  the  Court  of  Sxehequer  Chamber  in  Bamford  v.  Tumley,  3  B.  A  8.  66. 

This  was  an  action  for  a  nuisance,  which  was  commenced 
on  the  25th  May,  1863.  The  declaration  alleged  that,  "before 
and  at  the  time  of  the  committing  of  the  grievances  hereinafter 
mentioned,  the  plaintiff  was  possessed  of  a  messuage  and  dwelling- 
house  and  premises,  with  the  appurtenances  thereof,  in  which 
he  then  dwelt,  and  still  dwells,  with  his  servants,  and  of  gardens 
and  parks,  and  farms,  land  and  messuages  thereon,  adjoining 
*aDd  near  to  the  said  dwelling-house,  and  was  also  entitled  to  r^aQ^ 
the  reversion  of  certain  other  lands  and  premises  near  and  ^ 
adjoining  thereto,  which  were  then  respectively  in  the  possession  of 
certain  persons  as  tenants  to  the  plaintiff:  Yet  the  defendants,  con- 
triving and  intending  to  injure  and  annoy  the  plaintiff,  erected  and 
made  and  used,  and  continued  to  use,  certain  smelting-works  upon 
certain  land  of  the  defendants,  near  to  the  plaintiff's  said  dwelling- 
house,  messuages,  lands,  and  premises,  and  wrongfully  and  injuriously 
caused  to  issue  and  proceed  from  the  said  smelting-works  large  quan- 
tities of  offensive,  noxious,  poisonous,  and  unwholesome  smokes, 
stinks,  stenches,  gases,  and  other  vapours  and  noxious  matters,  and  to 
fipread  and  diffuse  themselves  over,  upon,  into,  through,  and  about  the 
plaintiff's  said  dwelling-house,  messuages,  lands,  and  premises  respect- 
ively, and  impregnate  and  corrupt  the  air,  and  settle  and  deposit 
themselves  on  the  soil  and  surface  of  the  said  lands  and  premises 
respectively,  and  on  the  hedges,  trees,  shrubs,  fruits,  crops,  and  herb- 
age thereon."  Averment :  that,  '*  by  reason  of  the  defendants'  said 
acts,  the  said  hedges,  trees,  shrubs,  fruits,  and  herbage  were  greatly 
injured  and  deteriorated  in  value  and  destroyed,  and  the  cattle  and 
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Mire-8tock  of  the  plaintiff  on  tho  said  lands  and  premises  became 
unhealthy  and  diseased,  and  the  plaintiff  and  his  servants  became 
disordered  and  sick,  and  the  plaintift'^s  said  dwelling-house  and  pre- 
xniees  were  less  comfortable  and  wholesome  and  fit  for  habitation,  and 
the  plaintiff  has  been  prevented  from  having  so  beneficial  and  healthy 
a  tise  and  occupation  of  the  said  lands  and  premises  as  he  otherwise 
would  have  haOi  and  the  plaintiff'«  reversion  in  the  said  reversionary 
*&^(y}  ^^^^  ^^^  premises  was  and  is  injured  and  ^affected  in  like 
-I  manner  and  permanently  depreciated  in  value.  And  the  plaia* 
tiff  was  and  is  otherwise  greatly  injured  and  damnified."  The  decla- 
ration concluded  by  claiming  6000/L 

Flea :  Not  guilty. 

Issue. 
,     On  the  trial,  before  Mellor,  J.,  at  the  Liverpool  Summer  Assizes  in 
186S,  it  appeared  that  the  plaintiff  was  a  cotton-spinner  at  Wigan, 
'who^  in  1860  and  1861,  became  the  owner  by  purchase  of  a  mansion- 
house  and  about  1800  acres  of  land,  being  parcel  of  an  estate  called 
'  The  Bold  Hall  Estate,  and  resided  there  occasionally.   The  defendants 
are  a  Joint  Stock  Company  "Limited,"  establish^  under  the  Joint 
Stock  Companies  Acts,  1856, 1857, 1858,  and  incorporated  on  the  20th 
June,  1862.    Some  copper-works  of  the  defendants,  called  The  Bold 
Copper  Works,  had  been  erected  at  a  short  distance  from  the  property 
of  the  plaintiff  before  it  was  purchased  by  him,  and  the  damage  com- 
plained of  was  caused  by  the  vapour  sent  forth  by  the  chimney  of 
those  works.    On  some  parts  of  the  case  there  was  a  considerable 
conflict  of  evidence. 

The  learned  Judge  laid  down  the  law  to  the  jury  thus.  That  erery 
man  is  bound  to  use  his  own  property  in  such  a  manner  as  not  to 
injure  the  property  of  his  neighbour,  unless,  by  the  lapse  of  a  certaia 
period  of  time,  he  has  acquired  a  prescriptive  right  to  do  sa  Bat 
that  the  law  does  not  regard  trifling  inconveniences;  everything  must 
be  looked  at  from  a  reasonable  point  of  view ;  and  therefore,  in  an 
action  for  nuisance  to  property  by  noxious  vapours  arising  on  the 
land  of  another,  the  injury  to  be  actionable  must  be  such  as  visibly  to 
diminish  the  value  of  the  property  and  the  comfort  and  enjoyment  of 
*6111  ^^*  ^^^^^*  ^°  determining  *that  question  the  time,  locality,  and 
^  all  the  circumstances  should  be  taken  into  consideration ;  that 
in  counties  where  great  works  have  been  erected  and  carried  on,  wliich 
are  the  means  of  developing  the  national  wealth,  persons  must  not 
•tand  on  extreme  rights  and  bring  actions  in  respect  of  every  matter 
of  annoyance,  as,  if  that  were  so,  business  could  not  be  carried  on  in 
those  places.    And  he  directed  them  to  find  accordingly. 

The  jury  found  for  the  plaintiff,  damages  8612. 18«.  1|</.,  adding,  in 
answer  to  questions  put  by  the  learned  Judge  at  the  request  of  the 
defendants'  oounsel:  1.  That  the  enjoyment  of  the  plaintiff's  property 
was  sensibly  diminished.  2.  That  the  business  carried  on  by  the 
defendants  was  an  ordinary  business  for  smelting  oopper,  and  con- 
ducted in  a  proper  manner,  in  as  good  a  manner  as  possible ;  and  3. 
That  it  was  not  carried  on  in  a  proper  place. 

Edward  James  (Hindmareh  and  Webster  with  him)  moved  for  a  nev 
trial,  on  the  ground  of  misdirection. — [Msllor,  J. — ^You  wanted  me 
at  the  trial  to  direct  the  jury  according  to  the  judgment  of  the  Lord 
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Chief  Baron,  in  Bamford  v.  Turnlej,  8  B.  &  S.  66  (E.  0.  L.  B.  vol. 
113),  in  the  Exchequer  Chamber,  but  I  directed  them  in  accordance 
with  that  of  the  majority  of  the  Court  in  that  case.]     The  learned 
Judge  ought  to  have  directed  the  attention  of  the  jury  to  the  circum- 
stances of  the  case.    First.  The  plaintiff  came  to  the  nuisance,  which, 
although  not  in  itself  an  answer  to  the  action,  still  forms  an  element 
in  the  question.    Secondly.  The  nature  of  the  plaintiff^s  enjoyment 
of  his  property.     An  action  of  nuisance  brought  by  a  person  in 
respect  of  land  enjoyed  by  bimself  and  his  ^family  for  centu-  r*aio 
ries  rests  on  a  different  foundation  from  one  brought  by  a   '- 
person  who  has  only  recently  acquired  land.    Thirdly.  The  action 
was  brought  for  an  act  of  nuisance  in  a  place  where  works  beneficial 
to  the  public  are  common ;  there  the  right  to  maintain  such  actions 
would  enable  any  private  individual  to  put  down  the  works  of  a 
whole  locality.    Fourthly.  The  advantage  probably  resulting  to  the 
plaintiff's  property  from  the  vicinity  of  such  works.    Bamford  v. 
Turnley,  8  B.  &  S.  66  (E.  C.  L.  R.  vol.  118),  is  not  at  variance  with 
this ;  and,  if  it  were,  the  language  of  the  Judges  in  Cavey  v.  Ledbitter, 
13  C.  B.  N.  S.  470  (E.  C.  L.  B.  vol.  106),  intimates  that  the  grounds 
of  the  decision  of  the  Exchequer  Chamber  in  that  case  have  been 
misapprehended.     [CoCKBURN,  C.  J. — I  thought  Hole  t^.  Barlow,  4  C. 
B.  N.  S.  884  (E.  C.  L.  B.  vol.  98),  was  overruled  by  that  decision.] 
The  Judges  of  the  Common  Pleas  doubted  that.    Erie,  C.  J.,  in  deliv- 
ering his  judgment,  says,  p.  476: — "The  learned  Judge  directed  the 
jury  to  find  for  the  plaintiff,  if  there  was  annoyance  to  a  substantive 
degree;  and  he  refused  to  ask  them  whether  the  bricks  had  been 
burned  in  a  convenient  place:  and  the  question  for  us  is,  whether  this 
refusal  was  a  misdirection.    My  answer  is  in  the  negative, — it  having 
been  decided  in  Bamford  v.  Tarnley  that  to  put  such  a  question  was 
a  misdirection.    And,  as  a  similar  question  is  assumed  to  have  been 
left  to  the  jury  in  Hole  r.  Barlow,  it  follows  that  there  was  a  similar 
misdirection  in  that  case  also  in  the  same  respect.  But,  beyond  deciding 
that  the  form  of  question  adopted  in  this  case  was  wrong,  the  judgment 
in  the  Exchequer  Chamber  does  not  extend.  In  the  present  case,  if  the 
objection  had  been  that  the  learned  Judge  told  the  jury  to  consider  solely 
the  ^evidence  adduced  to  show  discomfort  to  the  plaintiff,  and  r«g-f  o 
not  to  take  into  their  consideration,  in  whole  or  in  part,  any  evi-   ^ 
dence  showing  that  the  act  complained  of  was  an  act  of  ownership  on 
the  part  of  the  defendant,  which  was  clearly  lawful  if  it  did  not  cause 
actionable  discomfort  to  a  neighbour,  and  was  done  with  full  attention 
to  prevent  discomfort  in  respect  of  time  and  place  and  manner  and 
degree,  I  think  that  a  misdirection  would  be  made  out.     It  seems  to 
me  that  the  affairs  of  life  in  a  dense  neighbourhood  cannot  be  carried 
on  without  mutual  sacrifices  of  comfort ;  and  that,  in  all  actions  for 
discomfort,  the  law  must  regard  the  principle  of  mutual  adjunment: 
and  the  notion  that  the  degree  of  discomfort  which  might  sustain  an 
action  under  some  circumstances  murt  therefore  do  so  under  all  cir- 
cumstances, is  as  untenable  as  the  notion  that,  if  the  .act  complained 
of  was  done  in  a  convenient  time  and  place,  it  must  therefore  be  justi- 
fied, whatever  was  the  degree  of  annoyance  that  was  occasioned 
thereby.    I  would  add  that  the  judgment  of  Willes,  J.,  in  Hole  t\ 
Barlow  appears  to  me  sound,  although  the  question  left  by  Bylei,  J., 
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has  been  decided  to  be  wrong."  And  Bjles,  J.,  in  the  same  case,  p 
478,  does  not  seem  disposed  to  acknowledge  that  his  ruling  in  Hole  r. 
Barlow  was  incorrect  His  direction  in  that  case  was,  p.  335,  "No 
action  lies  for  the  use,  the  reasonable  use,  of  a  lawful  trade  in  a  con- 
venient and  proper  place,  even  though  some  one  may  suffer  annojaDce 
from  its  being  so  carried  on,"  and  the  Court  of  Common  Pleas  affirms 
that  ruling.  [Mellob,  J. — In  «  case  at  Leicester,  before  Willes,  J^ 
in  which  I  was  counsel,  he  said  that  some  expressions  are  attribated 
to  him  in  Hole  v.  Barlow,  4  C.  B.  N.  S.  884  (E.  C.  L.  R.  vol  n), 
*rti  ±1  which  he  did  not  use.  Cockbubn,  C.  J. — *Is  Bamford  v.  Turn- 
^^*J  ley,  8  B.  &  S.  66  (E.  C.  L.  B.  vol.  118).  going  to  the  House  of 
Lords?]  It  is  believed  not.  In  The  Wanstead  Board  of  Health, 
appts.,  Hill,  respt.,  1  C.  B.  N.  S.  479  (E.  C.  L.  B.  vol.  87).  immediately 
succeeding  the  former  case,  it  was  held  that  brick  burning  is  not 
necessarily  a  noxious  or  offensive  business,  trade,  or  manufacture 
within  The  Public  Health  Act,  1848, 11  &  12  Vict.  c.  63.  In  deliver- 
ing  his  judgment  Willes,  J.,  says,  p.  484 : — "  The  case  of  Hole  v.  Bar- 
low, I  may  observe,  has  been  misunderstood.  The  judgment  of  at 
least  one  of  the  judges  in  that  case  proceeded  on  the  ground  that  a 
man's  enjoyment  of  his  own  property  is  neces3arily  in  some  degree 
subservient  to  the  general  good  of  the  public.  It  is  still,  I  apprehend, 
an  open  question,  which  must  one  day  be  determined  by  the  highest 
tribunal,  whether  one  who  carries  on  a  business  under  reasonable 
circumstances  of  place,  time,  and  otherwise,  can  be  said  to  be  guilty 
of  an  actionable  nuisance.  According  to  Chief  Baron  Corny ns  and 
Hole  V,  Barlow,  he  may :  according  to  some  of  the  Judges  in  the 
Exchequer  Chamber,  he  may  not.  I  do  not  pretend  to  offer  an  opiniofi 
upon  a  subject  which  has  been  considered  doubtful  by  so  many  supe- 
rior intellects."  [CoGKBUBN,  C.  J. — What  he  meant  ther^  was,  that 
the  question  must  be  taken  to  the  highest  tribunal, — not  that  it  is  an 
open  question  of  law.  Blacxbukn,  J. — We  must  go  according  to 
the  decision  of  the  Exchequer  Chamber  in  Bamford  v.  Turnley,  what- 
ever might  be  said  of  that  case  in  a  Court  having  jurisdiction  to 
review  it.] 

CocKBURN,  C.  J. — There  ought  to  be  no  rule.  The  direction  of 
my  brother  Mellor  cannot  be  found  fault  with  if  looked  at  by  the 
*6151  ^^S^^  ^^  ^^^  decision  of  the  ^majority  of  the  Judges  of  the  Ex- 
J  chequer  Chamber  in  Bamford  r.  Turnley.  That  decision  over- 
ruled the  previous  one  of  the  Common  Pleas  in  Hole  v.  Barlow,  and 
establishes  that,  where  a  case  of  nuisance  is  sought  to  be  made  out,  it 
is  not  a  right  question  to  put  to  the  jury  to  say  whether  the  place 
where  the  act  was  done  was  a  proper  and  convenient  one  for  the  pur- 
r  pose,  or  whether  the  doing  it  in  that  place  was  a  reasonable  use  by 
the  defendant  of  his  own  land.  And  if  that  question  is  to  be  excluded 
with  respect  to  the  relative  positions  of  the  plaintiff  and  defendant,  as 
private  individuals,  it  is  likewise  inconsistent  with  sound  reason  to 
say  that  the  matter  can  be  considered  with  reference  to  the  interest 
of  the  public.  It  is  new  to  me  to  hear  that,  without  compensation,  an 
individual  is  precluded  from  redress  for  private  injury  on  account  of 
a  benefit  to  the  public  arising  from  that  injury.  If  that  is  an  answer 
in  the  case  of  B.,  it  will  likewise  be  so  in  those  of  C,  D.,  E.,  and  so 
on.    That  appears  to  me  to  be  getting  out  of  the  decision  of  the 
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Exchecjner  Chamber  in  Bamford  v.  Turnley.  On  that  deoision  I 
express  no  opinion.  I  am  boand  by  it  and  mast  act  on  it.  For  the 
present  purpose,  it  is  only  necessary  to  say  that,  according  to  the 
decision  in  that  case,  the  summing  up  of  my  brother  Mellor  was  right; 
and,  if  it  was  wrong  in  any  respect,  the  error  is  one  of  which  the  other 
fiide  is  the  only  party  entitled  to  complain.  But  as  the  question  is  of 
the  greatest  importance,  we  will  give  Mr.  Jame$  leave  to  appeal. 
WiGHTMAN,  Blackbubn,  and  Mellob,  Js.,  concurring, 

Bule  refused. 


*IN  THE  EXCHEQUER  CHAMBER.  [♦Bie 

TIPPING  V.  The  ST.  HELEN'S  SMELTING  COMPANY 

(LIMITED.)    Nov.  26. 

Vor  bMid-noto,  tee  antd,  p.  608. 

The  defendants  haying  appealed  against  the  above  decision, 

Edward  James  {Htndmarch  and  Webster  with  him),  for  the  defend- 
ants, repeated  his  argument  in  the  Court  below,  and  cited  Barwell  v. 
Brooks,  coram  Shadwell  Y.  CJ{a) 

ifellish  (with  whom  were  Brett  and  Jfiltoard),  for  the  plaintiff,  was 
not  called  on. 

The  Coubt:  consisting  of  Erie,  C.  J.,  Pollock,  C.  B.,  and  Channell, 
B.,— Byles  and  Keating,  Js.,  Bramwell  and  Pigott,  Bs.,  having  left 
the  Court  before  the  conclusion  of  the  argument:  held,  that  no  misdi- 
rection appeared  in  the  charge  of  Mellor,  J.,  and,  consequently,  the 
judgment  of  the  Court  below  must  be  affirmed ;  Pollock,  C.  B.,  observ- 
ing that,  although  he  had  expressed  a  different  opinion  in  Bamford  v. 
Turnley,  8  B.  &  S.  66  (E.  C.  L.  B.  vol.  118),  he  felt  himself  in  this 
Court  bouad  by  the  judgment  of  the  majority  of  its  members  on  that 
occasion.  Judgment  affirmed. 

(a)  Nota  to  Walter  v.  Mh,  16  Jnr.  418.    Sm  i1m  4  D«  Oez  A  Sm.  818,  835. 


♦WILLIAMS  V.  GIBBONS.    Nov.  12.  [*617 

Absconding  Debtors  Arrest  Act,  14  dh  15  Vict,  c.  52. — Capitu, — Arrest. 

^«T«  a  penon  amstod  bj  foree  of  a  warrani  iiraod  nnder  The  Abfoonding  Debton  Arrett 
Aet,  1961, 14  a  16  Viot  0.  62,  fi  difobarg«d  in  oontoqaooet  of  no  eapias  having  been  iuaed 
vithia  leren  daya,  be  may  be  arretted  again  on  a  capias  iuned  after  that  period  on  the  tame 
atUritls:  oTermling  Hasten  v.  Johnson,  8  Ezoh.  tZ.-f 

Ox  the  12th  October,  1868,  a  warrant  to  arrest  the  defendant  under 
^e  Absconding  Debtors  Arrest  Act,  14  &  16  Yict.  c.  62,  was  granted 
^J  the  Judge  of  a  County  Court,  by  force  of  which  the  defendant  was 
arrested  on  the  14th.  A  writ  of  summons  for  the  same  cause  of 
action  had  been  previously  sued  out  of  this  Court.  A  capias  not 
hayiov  been  issued  within  the  seven  days  required  by  the  statute,  the 
defendant  was  discharged  out  of  custody,  but  a  capias  was  subse- 


617  WILLIAMS  v.  QIBBONS.    M.  T.  1863. 

quently  issued  on  the  same  materials  on  which  the  warrant  was 
granted,  and  the  defendant  was  arrested  under  it  Application  for 
his  discharge  out  of  custody  was  made  to  Wightman,  J^  at  Chambers 
who  referred  the  parties  to  the  Court 

McIrUyre  moved  for  a  rule  accordingly. — The  language  of  The 
Absconding  Debtors  Arrest  Act,  1851,  14  k  16  Yict.  c  52,  s.  1, 
shows  that  a  capias  issued  after  a  warrant  for  arrest  under  that  Act 
is  only  a  continuance  of  the  warrant,  and  consequently  when,  by  the 
lapse  of  seven  days,  the  warrant  has  spent  its  force,  the  capias  falls  to 
the  ground.  [Blackburn,  J. — Sect  8  says  that  the  warrant  is  to  be 
auxiliary  to  the  capias.]  They  may  be  reciprocally  so  to  each  other. 
*6181  [Wightman,  J. — Suppose  the  *defendant  were  discharged  oat 
-I  of  custody  because  the  warrant  wag  defective  on  the  face  of  it. 
would  that  prevent  a  capias  being  issued  ?]  Perhaps  not.  If  a  capias 
is  bad  a  second  mav  be  issued.  Masters  v.  Johnson,  8  Exch.  63,t  U 
in  point  It  was  there  held  that,  under  The  Abscouding  Debtors 
Arrest  Act,  1851,  where  the  capias  is  obtained  on  the  same  materials 
as  the  warrant,  the  capias  must  be  issued  and  served  within  seren 
days  after  the  warrant  is  obtained,  otherwise  both  warrant  and  capias 
are  void,  and  the  party  is  entitled  to  his  discharge  from  custody,  or  to 
have  the  money  deposited  by  him  in  lieu  of  bail  restored.  That  judg- 
ment proceeds  on  the  ground  that  that  limitation  is  imposed  by  the 
statute,  and  that  to  arrest  a  defendant  under  the  above  ciroorastances 
would  be  a  violation  of  the  principle  not  allowing  a  person  ''bii 
vexari  pro  efidein  eaus&,"  the  warrant  being  but  the  first  part  of  the 
capias  and  introductory  to  it  [He  also  cited  Hughes  v.  GrifSth,  32 
L.  J.  C.  P.  47,  18  C.  B.  N.  S.  824  (E.  C.  L.  E.  vol.  106),  where  it  wm 
held  that  when  the  seven  days  expired  on  Gtood  Friday,  a  capias 
issued  the  following  Wednesilay  was  in  time,  as  being  the  next  prac- 
ticable day.]  [Blackburn,  J. — That  caae  does  not  overrule  Masters 
V.  Johnson,  but  some  observations  of  the  Judges  sliow  that  they  looked 
on  it  with  doubt  and  suspicion.] 

Chray  showed  cause  in  the  first  instance. — The  old  process  of  oom- 
mencing  a  suit  was,  in  this  Court  by  latitat,  and  in  the  Common  Pleas 
by  capias,  neither  of  which  was  issued  on  the  ground  that  the  defend- 
ant meditated  flight,  and  no  arrest  was  actually  made  unless  in  actions 
*Aldl  ^^  trespass,  or  the  party  neglected  to  *obey  the  process  of  the 
^^J  Court  Stat.  1  &  2  Vict  c.  110  abolished  these  writs,  sect  1, 
and  substituted  the  writ  of  summons,  sect.  %,  It  likewise,  by  sect  S, 
enabled  a  Judge  to  allow  a  capias  to  be  issued  if  the  defendant  medi- 
tated flight,  but  this  was  only  an  incidental  step  in  the  cause,  and 
might  be  resorted  to  at  any  stage  of  it.  And  if,  after  a  capias  under 
that  Act  was  granted,  the  defendant  could  satisfy  a  Judge  that  he  had 
no  intention  of  going  abroad,  he  would  be  discharged,  but  then  a  new. 
capias  might  issue  if  it  afterwards  appeared  that  he  had  such  intention. 
This  state  of  the  practice  was  open  to  the  inconvenience  that  a  capias 
could  not  be  applied  for  until  a  writ  of  summons  was  issued,  and  in 
the  mean  time  the  debtor  might  have  gone  away.  To  remedy  this 
The  Absconding  Debtors  Arrest  Act,  1851,  14  k  15  Vict  c  52,  vas 
passed ;  sect.  1  of  which  provides  that  if  a  person  who  has  a  claim 
against  another  can  satisfy  a  Commissioner  of  the  Court  of  Bankruptcy, 
or  a  County  Court  Judge,  that  his  debtor  means  to  flee^  a  warrant  ruq 
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issae  ander  which  he  may  be  detained  for  seren  days  in  order  to  give 
the  creditor  the  opportunity  of  applying  for  a  capias.  But  this  is  no 
proceeding  in  the  action;  for  the  proviso  in  the  section  says  that  the 
creditor,  *4n  cases  where  no  action  shall  be  pending,  shall,  before  the 
issuing  of  aach  writ  of  capias,  cause  a  writ  of  summons  to  be  issued 
out  of  some  one  of  the  Superior  Courts  of  law  against  such  debtor,  &c., 
and  such  debtor,  &c.,  shall,  if  in  custody,  be  served  with  such  writ  of 
capias,  within  seven  days  from  the  dcUe  of  such  warrant J^  But, 
although  the  debtor  has  not  been  arrested  within  the  seven  days 
limited  by  the  warranty  he  may  still  be  arrested  on  a  capias.  The 
decision  of  the  Court  of  Exchequer,  in  Masters  v.  Johnson,  proceeded 
on  the  fallacy  that  the  warrant  of  the  ^Commissioner  in  Bank-  r^aort 
ruptcj,  or  of  the  County  Court  Judge,  is  the  beginning  of  an  ^ 
action  of  which  the  capias  is  only  a  continuation.  [Wightman,  J. — 
Sect.  6  says,  "  As  soon  as  the  person  so  arrested  as  aforesaid  has  been 
taken  into  custody,  or  detained,  under  the  writ  of  capias  hereinbefore 
mentioned,  the  force  and  eSeot  of  the  said  warrant  so  granted  as  afore- 
said shall  immediately  cease  and  determine,  and  the  said  sheriff  shall 
hold  the  said  person  under  or  by  virtue  of  the  said  writ  of  capias,  in 
like  manner  as  if  the  said  person  had  been  first  arrested  under  and  by 
Tjrtoe  of  the  same."  The  warrant  is  only  to  enable  the  sheriff  to  hoid 
him  until  a  capias  can  be  sued  out.] 

Melntyre,  in  support  of  the  rule. — Sect.  1  of  The  Absconding 
Debtors  Arrest  Act,  1851,  renders  it  imperative  on  the  creditor,  who 
has  obtained  a  warrant  under  it,  to  issue  his  capias  forihvnth.  The 
arrest  under  this  warrant  is  the  same  as  a  first  arrest  on  a  capias. 

WiQHTMAN,  J. — The  defendant  in  this  case  was  arrested  in  the  first 
instance  by  force  of  a  warrant  issued  under  stat.  14  k  15  Yict.  c.  52, 
which  recited  that  the  laws  then  in  force  for  the  arrest  of  debtors 
absconding  from  England  were  insufficient  and  inadequate  for  that 
purpose,  by  reason  of  the  delav  occasioned  in  obtaining  the  necessary 
process.  It  may  be,  as  probably  was  the  case  here,  that  if  a  plaintiff 
were  to  apply  for  a  capias  in  the  first  instance  the  defendant  would 
get  oat  of  the  jurisdiction  before  it  could  be  executed,  and  it  was 
therefore  essential  to  provide  means  for  stopping  him  until  that  pro- 
cess could  be  procured.  But  then,  in  order  to  make  an  arrest  under 
ft  *  warrant  issued  by  force  of  that  statute  binding,  it  is  necessary  r«g9| 
that  a  capias  shall  be  issued  forthwith.  This  was  not  done  ^  "^ 
here,  but  one  was  issued  on  the  same  materials  as  those  before  the 
County  Court  Judge,  and  which  were  considered  sufficient,  not  merely 
by  him,  but  by  the  Judge  of  the  superior  Court  who  made  the  order 
for  issuing  the  capias.  After  the  defendant  had  been  discharged,  in 
coDsequenceof  the  plaintiff  not  having  taken  the  necessary  proceedings 
within  the  seven  days  allowed  by  the  statute  for  executing  the  warrant, 
^  was  arrested  again  under  a  capias.  The  objection  mmle  is,  that  he 
Goald  not  lawfully  be  arrested  under  that  capias;  that  a  capias,  under 
SQch  circumstances,  is  a  mere  continuation  of  the  proceeding  before 
^he  County  Court  Judge,  and,  as  that  failed,  that  which  followed  it 
&iled  also.  That  does  not  appear  to  be  a  true  ground,  for  sect.  8  says : 
"The  warrant  or  warrants  which  shall  be  issued  by  virtue  of  this  Act 
shall  be  auxiliary  only  to  the  processes  now  in  use,  and  shall  be 
wholly  void  and  of  none  effect  whatsoever,  as  a  protection  to  the 


621  WILLIAMS  v.  GIBBONS.    M.  T.  1868. 


person  on  whose  behalf  such  warrant  shall  have  issued,  unless  sQch 
writ  of  capias  shall  be  issued  and  served  in  manner  aforesaid."  The 
assistance  thus  given  by  the  statute  fails,  because  the  capias  was  nol 
issued  in  proper  time,  but  I  cannot  see  in  that  any  sufficient  reason 
for  saying  that  the  writ  was  affected  at  all  by  what  occurred  under 
the  warrant.  If  the  defendant  had  gone  away  it  would  be  impossible 
to  do  anything,  but,  as  he  was  still  in  England  and,  in  the  opinion  of 
the  Judge,  about  to  abscond,  he  might  be  taken  on  a  capias. 
*B9^1  ^^^  ^^  Masters  v.  Johnson,  in  the  Exchequer,  8  Excb.i 

■'  63,t  *was  relied  on  by  the  defendant,  and  there  that  Court  cer- 
tainly seem  to  have  considered  such  a  proceeding  as  the  present 
irregular.  Alderson,  B.,  in  delivering  the  judgment,  says,  at  p.  68, 
"  This  capias  was  applied  for,  not  on  independent  grounds,  but  on  the 
same  grounds  on  which  the  Commissioner's  warrant  was  originallj 
obtained."  That  may  have  been  so,  but  it  makes  no  difference,  for 
the  only  object  of  the  capias  is  to  prevent  the  defendant's  absconding. 
He  goes  on,  "  It  is  in  truth  a  part  of,  and  a  completion  of  that  pro- 
ceeding ;  and  inasmuch  as  it  did  not  comply  with  the  Act  by  being 
issued  and  served  within  the  limited  time,  we  think  that  the  defend- 
ant could  not  legally  be  arrested  and  detained  under  it."  The  defend- 
ant could  not  be  detained  under  the  warrant,  but  why  not  on  an  inde- 
pendent proceeding,  if  the  Judge  was  satisfied  that  he  was  about  to 
abscond  7  Alderson,  B.,  proceeds : — "  We  think,  therefore,  that  this 
falls  within  the  principle  of  not  allowing  a  defendant  bis  vexari  pro 
eddem  causfi.  Tnat  does  not  apply.  Here  the  defendant  is  about  to 
go  abroad,  and  the  Judge  is  satisfied  of  that  fact.  A  man  being  twice 
taken  into  custody  for  the  same  cause  of  action  on  the  same  ground 
is  quite  a  different  thing.  This  is  not  the  same  cause  of  action ;  bat 
he  was  taken  because  he  was  going  abroad,  and  yet  if  Mr.  Mclntyrt  is 
right,  and  the  attempts  to  take  him  were  ineffectual,  he  might  go 
abroad  at  any  other  time  with  impunity.*  However  the  judgment  of 
the  Exchequer  is  qualified  to  a  certain  extent,  "  We  do  not  say  that 
no  fresh  capias  can  issue;  on  the  contrary,  if  applied  for  on  fresh 
grounds  at  any  time  afterwards,  it  will  be  valid,  and  the  defendant 
may  lawfully  be  detained  under  it."  There  is  however  a  subsequent 
*6231  ^^  ^^  ^^^  Common  Pleas  of  *Hughes  v.  Griffith,  82  L.  J.  C. 

"■  P.  47,  where  the  Judges  of  that  Court  seem,  not  expressly  in- 
deed by  their  judgment,  for  it  was  not  necessary  there  to  aecide  the 
precise  point  now  before  us,  but  by  their  expressed  opinions,  to  donbt 
the  above  case  in  the  Exchequer.  There,  on  the  same  objection  being 
urged  that  is  made  here,  Erie,  C.  J.,  in  the  course  of  the  argument, 
asks,  p.  48,  "Why  may  not  the  craiitor  have  an  original  capias T 
And  Williams,  J.,  adds,  "  If  there  is  a  sufficient  affidavit  of  debt  and 
of  there  being  probable  cause  to  believe  that  the  debtor  is  about  to . 
leave  the  country,  I  do  not  see  why  the  capias  should  be  set  aside 
because  the  proceedings  under  the  Absconding  Debtors  Arrest  Act 
were  informal."  Then,  adverting  to  the  point  in  the  judgment  of  the 
Exchequer  that  fresh  materials  should  have  been  obtained,  Erie,  G. 
J.,  says,  ''  I  cannot  understand  what  is  meant  by  fresh  materials ;  the 
debt  is  the  same,  and  the  intention  to  go  abroad  continues.*^  Williairs, 
J.,  observes,  *'  Though  there  be  the  same  mtdiUUio  fugm^  you  say  it 
must  be  proved  by  ai£ferent  facts*" 
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For  the  above  reasons  I  differ  from  the  Court  of  Exchequer  in 
that  case,  and  therefore  it  appears  to  me  that  this  rule  should  be  dis- 
charged. 

Blacebubk,  J. — ^I  am  of  the  same  opinion.  I  agree  with  Mr. 
Melntyre  in  thinking  that  the  decision  in  Masters  v.  Johnson,  8  Exch. 
63,t  is  quite  in  point  in  his  favour,  so  that  we  cannot  discharge  this 
role  without  saying  that  we  differ  from  the  opinion  of  the  Exchequex 
in  that  case.  If  this  were  a  case  in  which  a  writ  of  error  or  an  appeal 
lay,  the  decision  of  a  Court  of  co-ordinate  jurisdiction  would  bind  us.  i 
But  being  a  case  where  neither  does,  *the  Court  must  decide  r^MA. 
fur  itself.  The  decision  of  a  Court  of  co-ordinate  jurisdiction  *- 
is  always  worthy  of  attention,  but  if  we  see  its  decision  clearly  wrong 
we  must  not  follow  it. 

Let  us  look,  then,  as  Mr.  Chray  has  invited  us,  to  the  state  of  things 
hefore  The  Absconding  Debtors  Arrest  Act,  1851,  14  k  15  Vict.  c. 
52.  In  a  superior  Court  the  writ  of  summons  commenced  the  action. 
The  capias  entitled  the  plaintiff  to  have  the  defendant  arrested  by 
order  of  a  Judge,  but  that  could  not  be  done  before  a  writ  of  sum* 
mons  was  issued.  That  being  so,  where  a  debtor  in  the  provinces 
was  about  to  go  abroad  the  necessity  of  sending  to  London  to  get  a 
writ  of  capias  must  have  occupied  some  little  time,  during  which  he 
might  have  disappeared.  Taking  this  into  view,  the  Legislature 
pa^ed  The  Absconding  Debtors  Arrest  Act,  1851,  which  provides 
that,  although  no  action  has  been  commenced,  if  the  creditor  can 
satisfy  the  Judge  of  a  local  tribunal,  t.  e.  a  Commissioner  of  Bank* 
ruptcy  or  a  County  Court  Judge,  that  the  debtor  is  going  abroad,  he 
may  issue  a  warrant  under  which  the  debtor  may  be  arrested  and  de* 
tained.  But  then  it  provides  that  the  party  who  has  caused  him  to 
be  arrested  or  detained  must  commence  an  action  in  the  superior 
Court,  and  get  a  Jgdge  to  issue  a  capias,  otherwise  the  debtor  shall  be 
discharged,  and  the  party  who  caused  him  to  be  arrested  or  detained 
will  not  be  protected. 

Then  comes  the  question.  Does  the  fact  of  the  capias  not  having 
been  issued  within  seven  days  invalidate  the  capias,  or  does  it  simply 
reader  void  the  detention  under  the  warrant,  which,  by  the  express 
language  of  the  8d  section  of  the  Act,  is  to  be  auxiliary  to  the  process 
of  the  superior  Court?  There  is  nothing  in  the  *  Absconding  r*go5 
Debtors  Arrest  Act,  1851,  which  says  that  the  capias  is  limited  ^ 
in  its  power  because  there  has  been  a  warrant  issued  under  The  AV 
sconding  Debtors  Act.  The  capias  remains,  as  under  stat.  1  &  2  Vict. 
c.  110,  part  of  the  proceedings  of  the  superior  Court.  Suppose  the 
affidavit  of  a  cause  of  action  had  said  nothing  about  the  warrant,  that 
would  not  affect  the  capias.  The  Absconding  Debtors  Arrest  Act, 
1^1,  is  merely  this,  that  it  gives  additional  power  to  arrest,  within 
the  limit  of  seven  days,  which  is  obviously  to  enable  the  creditor  to 
procare  the  process  of  the  superior  Court. 

Masters  v,  Johnson,  8  Exch.  6S,t  has  been  relied  on.  In  giving 
judgment,  p.  68,  Alderson,  B.,  says,  "  This  capias  was  applied  for,  not 
on  independent  grounds,  but  on  the  same  grounds  on  which  the  Com- 
missioner's warrant  was  originally  obtained.  It  is  in  truth  a  part  of, 
and  a  completion  of  that  proceeding;  and  inasmuch  as  it  did  not  com* 
ply  with  the  Act  by  being  issued  and  served  within  the  limited  time^ 
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wd  think  that  the  defendant  conld  not  legally  be  arrested  and  detained 
under  it.^'  If  the  capias  were  in  truth  a  convpletton  of  the  vamnt 
given  by  the  local  tribunal,  I  should  agree  in  that  conclusion.  But  it 
appears  to  me  very  plain  that,  instead  of  the  capias  being  a  oompl^ 
tion  of  the  warrant,  the  warrant  is  an  auxiliary  proceeding  to  the 
capias.  I  therefore  think,  with  every  respect  for  the  eminent  Judges 
who  decided  that  case,  that  the  judgment  of  the  Court  of  Excheqnt^ 
was  decidedly  wrong. 

Mellor,  J. — I  hesitate  to  differ  from  the  considered  judgment  of 
«A9fi1  ^^®  Exchequer  in  Masters  v.  Johnson ;  *but,  with  all  possible 
J  respect  for  the  Judges  who  delivered  it,  I  am  satisfied  that  it 
proceeded  on  a  misapprehension  of  the  efiect  of  these  two  statates. 
From  what  Mr.  Gray  has  said,  it  plainly  appears  that  a  warrant  issued 
under  The  AbsoonAng  Debtors  Arrest  Act,  1851,  which  gives  power 
to  arrest  a  debtor  on  showing  that  he  meditates  flight,  is  anxiliary  to 
the  process  of  a  superior  Court.  The  preamble  of  that  Act  speaks 
of  the  delay  incurred  in  procuring  a  capias,  during  which  the  debtor 
might  escape ;  and  provides  against  this  by  allowing  the  creditor  to 
have  recourse  to  a  Commissioner  of  Bankruptey  or  a  County  Court 
Judge.  But  it  only  gives  them  power  to  issue  a  warrant  which  shall 
be  effective  for  seven  days.  If  the  capias  is  not  obtained  in  that  time, 
the  detention  under  the  warrant  becomes  illegal,  and  the  party  obtain- 
ing it  is  not  protected.  If  it  is  obtained  within  that  time,  the  proceed- 
ings thenceforth  will  be  taken  as  they  would  have  been  before  the 
issuing  of  the  warrant.  Therefore  the  doubts  thrown  out  by  the  two 
Judges  of  the  Common  Pleas  in  Hughes  v.  Orifflth,  82  L.  J.  C.  P.  47, 
13  C.  B.  N.  S.  824,  are  well  founded ;  and,  being  under  the  necessity 
of  determining  whether  we  will  abide  by  the  decision  of  the  Exche- 
quer, I  must  say  that  I  cannot  abide  by  it  Bale  discharged. 


»g2r]  *PEEK  V.  The  NOBTH  STAFPOEDSHIEE  Railway  Com- 
-•  pany.    Nov.  25. 

CosU  on  appeal  to  Exchequer  Cfhaniber, 

A  plaintiff  obtained  Jndgment  in  tbii  Conrt,  which  waa  NTened  by  the  Ezoheqver  ChsBl)«r 
on  app«al.  On  appeal  to  the  Hoa80  of  Lords,  the  Judgment  of  the  Exeheqaer  Chamber  wii 
rerersed,  and  that  of  this  Court  afflrmed.  Held,  that  the  plaintiff  waa  entitled  in  this  Coaitto 
reeoYer  the  coita  of  the  proeeedinge  in  the  Bzofaeqner  Chamber. 

This  was  an  action  for  negligence,  in  which  judgment  was  given 
by  this  Court  in  favour  of  the  plaintiff:  E.  B.  k  E.  958.  The  defend- 
ant took  the  case  by  appeal  into  the  Court  of  Exchequer  Chamber,  by 
which  that  judgment  was  reversed:  Id.  986,  1008.  The  plaintiff 
ajipealed  against  that  reversal  to  the  House  of  Lords,  which  reversed 
the  judgment  of  the  Court  of  Exchequer  Chamber,  and  affirmed  the 
judgment  of  this  Court  (10  H.  L.  Ca.  478,  588),  making  no  order  as 
tor  costs. 

H.  James^  on  the  19th  November,  obtained  a  rule  to  tax  the  plain- 
tiff his  costs  of  the  proceedings  in  the  Exchequer  Chamber,  citing 
Cooper  r.  Slade,  28  L.  J.  Q.  B.  82,  where  Lord  Campbell  says,  p.  83, 
"  If  the  judgment  of  the  House  of  Lords  had  been  a  ^mple  a&manct 
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of  the  jadgment  in  this  Court,  the  plaintiff  would  hare  been  entitled  \ 
to  the  costs  he  asks ;"  namely,  the  costs  of  a  bill  of  exceptions  in  the  . 
Excheqaer  Chamber,  which  had  reversed  the  jadgment  of  this  Court 
and  awarded  a  venire  de  novo. 

*  Quoin  showed  cause. — The  House  of  Lords,  by  which  the  r«gog 
cause  was  finally  decided,  has  made  no  order  as  to  costs,  and  '- 
the  plaintiff  is  not  entitled  to  those  of  the  proceedings  in  the  Exche- 
quer Chamber,  whose  judgment  was  against  him.  The  general  rule 
is  that  where  judgment  is  reversed  on  error  each  party  pays  his  own 
costa.  [WiGHTXAN,  J.,  referred  to  Beg.  Gen.  as  to  Pleading,  Trin.  T. 
1853,  reg.  25 : — *'  The  costs  of  proceedings  in  error  shall  be  taxed  and 
allowed  as  costs  in  the  cause."]  That  rule  does  not  apply  to  a  case 
like  the  present,  where  costs  were  not  allowable  by  the  law  as  it  pre- 
Tioasly  stood :  Fisher  v.  Bridges,  4  E.  &  B.  666  (E.  C.  L.  B.  vol.  82^. 
[Blackbubn,  J. — That  case  was  in  error,  not  on  appeal  His  Lord- 
ship referred  to  Young  v.  Moeller,  6  E.  &  B.  681  (E.  C.  L.  B.  vol.  88).J 
It  might  be  otherwise  if  the  Exchequer  Chamber  had  affirmed  the 
judgment  of  this  Court.  The  dictum  attributed  to  Lord  Campbell 
ia  Cooper  v.  Slade,  28  L.  J.  Q.  B.  82,  83,  is  not  to  be  found  in  the 
report  of  the  same  case  in  1  E.  &  E.  886,  889,  and  the  iudgroent  pro- 
ceeded on  the  ground  that  the  plaintiff^  though  a  successful  party  in  the 
Hoase  of  Lor^  was  not  entitled  to  the  costs  of  the  proceeainffs  in  the 
Exchequer  Chamber  under  the  circumstances.  [He  mentionea  Adams 
v.MeredeWy  3  Y.  &  J.  419, f  where,  a  plaintiff  having  obtained  a  verdict, 
the  Court  of  Exchequer  arrested  the  judgment^  which  was  reversed 
by  the  Exchequer  Chamber  on  error,  and  it  was  held  that  the  plains 
tiff  was  entitled  to  the  costs  of  the  motion  in  arrest  of  judgment,  and 
that  they  must  be  taxed  by  the  officer  of  the  Court  of  Exchequer.  ' 
WiGHTMAN,  J. — That  case  seems  to  govern  this.  The  House  of  Lords 
gave  the  decision  which  the  Exchequer  Chamber  ought  to  have 
*gi?en.  CocKBURN,  C.  J. — ^The  effect  of  it  is  to  put  the  plain-  pgog 
tiff  in  the  same  position  as  if  the  Exchequer  Chamber  had  ^ 
affirmed  the  judgment  of  this  Court.] 

H,  James  was  not  called  on  to  support  the  rule. 

Per  CuBiAM.    (CocKBUBN,  C.  J.,  WiQHTMAK  and  Blackburn,  Js.) 

Bule  absolute. 


The  QUEEN  v.  The  Inhabitants  of  STAPLETON.    Nov.  6, 

^MaU. — BeBefidaloecnpaiion. — ^remtHshdd  in  imuifor  a  charily. — Sehoohnatter, 

Tnuiees, 

liU^  tnd  pmniMi  wen,  nndor  the  luioUon  of  the  Oonrt  of  Chaaooiy,  in  1859,  eonreyed  to 
ftoffccs  npoo  the  truitf  of  a  aottlemont  made  by  one  B.  C,  in  1708,  end  inbjeot  to  n  lobeae 
ud  order  of  the  Conil  of  Cheneery  for  carrying  out  the  lerae.  Under  thii  Mtcloment  and 
KbiBM  the  feoffees  held  the  premi8ei  in  trust  to  permit  the  Master,  Wardens,  Assistenu  and 
CoBiBeotlty  of  the  Merchant  Venturers  of  Bristol  to  hold  and  enjoy  the  same  for  a  renidenoe 
^  s  eertiin  number  of  poor  boys,  a  schoolmaster  and  neeessary  serrants  to  inhabit  in,  and 
i^  a  school  to  teach  the  boys,  the  trustees  to  And  and  provide  for  their  board  and  lodginf 
^^^  sad  ultimately  put  them  out  as  apprentices ;  a  specified  number  of  those  boys  to  be  the 
*^  of  freemen  of  Bristol,  or  bom  within  that  city ;  the  rest  might  be  bom  elsewhere,  but  a 
ynfermee  to  be  giren  to  the  founder's  kin  and  name ;  all  to  be  eduoated  in  the  tenets  of  the 
Chirdi  of  Bagla^d.  A  portion  of  the  ptemlief  haTlsg  beea  appropriated  to  -the  use  of  the 
B.  4  B.,  VOL.  IV.— 28 
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■9koolmftst«r  for  tMi  porpeie  :  bald,  that  ho  wai  lisUa  to  bt  rated  to  Um  rtltof  of  Um  poor  at 
•odnpiar  of  tho  portion  of  the  pramlaas  appropriatad  to  his  n*^,  aad  the  tnutoef  ae  oee^ian 
•f  thefeoidM. 

Two  cases  arising  on  appeals  to  tbe  Quarter  Sessions  of  Gloucester 
shire,  against  a  poor-rate  made  in  October,  1861,  for  the  parish  of 
Sfapleton,  in  that  county,  were  stated  for  the  opinion  of  this  Court 

Eowultt's  CasJj. 

Richard  Rowlatt  and  others^  trustees  under  the  will  of  Edward 
Colston,  deceased,  were  rated  as  "  oceupiers  of  ft  bouse,  garden,  and 
premises." 

*A^m  *^y  i^^^^^^^^^  o{  lease  and  release,  dated  respeotirelj  the 
^^-1  24th  and  26th  Korember,  1708^  Edward  Colston,  of  London, 
merchant,  conveyed  to  certiiin  persons  (thereinafter  designated  "  the 
feoffees"),  and  to  their  heirs  and  assies,  for  ever,  certaia  manors, 
lands,  and  hereditaments  therein  particularly  described,  end  also  a 
capital  messua^  then  and  since  known  as  The  Great  House,  in  the 
parish  of  St.  Augastine,  in  the  city  of  Bristol,  upon  trust  to  per- 
mit the  Master,  Wardens,  Assistants,  and  Commonalty  of  Merchant 
Venturers  within  the  city  of  Briatol,  and  their  Mccessora^  for  erer 
(thereini^r  designated  "  the  trustees"),  to  hold  atd  enjoy  the  capital 
messuage,  &c.,  upon  the  trusts  following,  that  is  to  say,  that  The 
Great  House  should  be  for  evet  used,  enjoyed,  and  employed  for  a 
house,  habitation^  and  abiding-place  for  fifty  poor  boys  (by  a  subse- 
quent endowment  in  the  same  deed  increased  to  100  poor  boys),  and 
one  or  more  schoolmiister  or  schoolmasters,  and  for  the  necessary  ser- 
vants to  inhabit  in,  and  for  a  school  to  teach  the  boys;  and  to  find 
and  provide  for  such  boys  meat^  drink^  washing,  and  lodging,  and 
clothing  of  all  sorts»  both  linen  and  woollen ;  and  to  place  snch  boys 
apprentices  from  time  to  time,  when  and  as  they  should  become 
capable,  and  to  pay  lOZ.  to  a  master  with  each  boy  when  he  should  be 
so  placed  and  apprenticed,  and  a  convenient  allowance  fo^  such  school* 
masters  at  the  aiscretion  of  the  trustees,  who  might  from  time  to  time 
displace  such  schoolmaster  and  schoolmasters  if  they  should  think  fit, 
ana  also  from  tidie  to  time  repair  The  Great  House;  and  to  pay  and 
discb^rge  all  the  before-mentioned  liabilities  out  of  the  rents,  issues, 
and  profits  of  the  said  manors,  &c.,  thereby  conveyed. 
^6311  ^^  ^^^  further  provided,  that  any  vacancy  among  "^the  boys 
-I  should  be  filled  up  by  Edward  Colston,  the  founder  and  visitor, 
during  his  life,  and  that,  from  and  after  his  decease,  one  half  of  tbe 
number  of  boys  were  to  be  chosen  by  **  the  trustees  and  their  sao- 
ce^ors  from  time  to  time,"  and  the  other  half,  after  the  decease  9f  the 
executors  of  Edward  Colston,  by  Francis  Colston  and  eleven  others 
therein  named  (and  therein  and  thereinafter  designated  "  the  nomi 
nees"X  and  their  successors,  from  time  to  time. 

It  was  further  provided  that  all  the  boys  should  be  ordered, 
governed,  placed,  and  upon  just  cause  displaced,  by  the  trustees;  and 
that  the  poor  boys  should  be  the  sons  of  freemen  of  Bristol,  or  bora 
within  the  city,  save  twenty  of  the  boys  appointed  by  the  nominees; 
which  twenty  boys  might  be  of  any  other  place,  with  a  provision  in 
fintour  of  boys  akin  to  or  of  the  name  of  Edward  Colston. 

The  indenture  of  release  eoutaiiied  a  olanae  of  forfeiture  in  favour 
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of  Christ's  Hospital,  in  casd  of  eeitain  defaults  oa  the  part  of  the 
troatees  and  nominees ;  and  further  provided/  that  as  well  the  master 
and  masters  of  the  said  school  as  the  said  poor  bojs  should  be  subieel 
to,  and  guided  and  governed  by,  the  rules,  orders,  and  directioft# 
fflcntioned  in  the  second  schedule  thereto  annexed. 

Among  these  rules  were  the  following  :-^ 

7.  The  master  shall  be  one  that  keeps  good  order  iti  his  familv. 

18.  The  parents  shall  sublimit  their  cnildren  to  the  rules  of  the  hou^se 
and  discipline  of  the  school  when  guilty  of  any  fault,  without  doming 
to  complain ;  but  that  no  injury  ttiay  be  done  to  them  by  their  master 
it  will  be  necessary  that  the  Hall  appoint  a  committee  of  *8ome  r«gd  a 
of  their  members  to  visit  them  monthly,  or  at  least  once  every  ■- 
quarter,  who  shall  inquire  into  their  behaviour,  and  how  they  are 
treated  by  their  master  as  to  provisions,  &c.,  who  shall  take  a  daily 
note  of  such  faults  as  they  are  gailty  of,  and  at  the  visitation  acquaint 
the  committee  of  them;  and  if  they  find  that  after  due  ^monitioti 
bath  been  given  then  they  remidti  incorrigible,  then  their  crimes  shiafi 
be  represented  to  a  general  court  of  the  Hall ;  and,  if  they  are  heinotis 
and  often  repeated,  they  shall  have  power  bv  the  Inajority  of  thmf 
Toiees  to  displace  thetn,  and  take  from  them  their  school  clothes. 

19.  No  child  shall  be  takeft  but  sudh  as  are  real  objects  of  ehaniy^ 
and  whose  parents  will  willingly  stibmrt  them  to  the  rules  and  eduea<> 
tioQ  of  the  DOUse ;  that  none  be  taken  in  until  they  be  of  the  full  age 
of  seven,  or  rather  eight  years,  not  exceeding  nine  and  ten  when 
oldest,  and  that  they  be  not  continued  longer  than  seven  vears.  They 
shall  wear  their  bands,  eaps,  and  clothes,  and  other  marks  of  distitic- 
tion  every  day. 

Oa  the  Ist  August,  1842,  the  Master  of  the  Bolls,  on  an  information 
filed  by  the  Attorney-General,  made  a  decree,  declaring  that  the  lan^ 
tenements,  hereditaments,  and  premises  comprised  in  the  indenture  of 
aettlement  of  1708,  were  held  on  the  charitable  purposes  therein 
expressed,  and  that  '*  the  trustees"  were  not  entitled  to  appropriaite 
the  rents  and  profits  to  their  own  use ;  and  ordering  a  Scheme  for  the 
lAanageuent  of  the  oharity,  and  the  application  of  the  rents  and  profile 
hereof. 

On  the  2d  May,  1859,  the  Master  of  the  Bolls,  on  the  Application 
of  the  trostees,  declared  that  it  was  fit  and  proper,  and  for  the  benefit 
of  the  charity,  that  it  *shouId  be  removed  n-dm  the  said  Greaft  r«go« 
Hcase  in  St.  Augustine's  Back,  in  the  city  of  Bristol,  to  the  ^ 
premises  comprised  in  the  assessment,  the  subject  of  the  present 
tppeal;  and  that  a  conditional  contract  for  the  purposes  thereof 
eatefed  into  by  the  trustees  should  be  completed  and  carried  into 
tSset  And  it  was  ordered  that  the  scheme  hereinafter  mentioned 
^boold  be  the  scheme  for  the  future  regulation  of  the  charity,  andl 
that  the  removal  of  the  school  should  be  completed,  and  the  necessary 
^^vatiotts  in  the  premises  effected,  by  the  trustees,  with  the  junction 
*Bd  direction  of  tne  Court 

The  following  were  portions  of  the  scheme. 

1.  That  the  charity  and  the  lands  and  property  thereof  shoirfd 
QWinoe  under  the  roana^emeni  and  control  of  the  Society  ef  ik^ 
Mmhant  Ventarers,  therera  designated  ^  the  trusfeees.** 

1  That  ihe  tnsteea  should,  with  the  sAnetion  Mnd  direetioa  ef  lAe 
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Goart,  ooraplete  on  behalf  of  the  charity  the  purchase  of  the  houses 
and  premises  at  Stapleton,  and  that  the  messuage  and  premises  should 
thenceforth  from  the  date  of  such  completion  be  called  Colston's 
Hospital. 

8.  That  the  trustees  might  borrow  money  upon  mortgage,  and  sell 
The  Great  House  and  premises. 

6.  That  the  trustees  should,  with  the  sanction  of  the  Court  of  Chan- 
cery, make  such  alterations  in  the  messuage  and  premises  and  land  at 
Stapleton  as  should  be  necessary  for  the  adaptation  thereof  to  the 
purposes  of  the  hospital  or  free  school. 

11.  That  the  proportion  of  eighty  town  and  twenty  country  boys, 
as  constituted  by  Edward  Colston,  should  not  be  interfered  with,  but 
*fiS41   ^^^  ^^®  "existing  limitation  *of  eligibility  by  birth  of  town 

-'   boys  should  be  extended  to  the  limits  of  the  present  borough. 

12.  That  the  surplus  of  the  charity  income  whicn  should  remain 
undisposed  of  after  making  the  payments  and  investments  therein- 
before directed  to  be  made,  should  be  applied  in  adding  to  the  number 
of  boys  in  the  existing  school  such  a  number  as  the  surplus  income 
of  the  charity  should  from  time  to  time  be  sufficient  for. 

The  conditional  contract  for  purchase  was  completed  on  the  14th 
July,  1869,  when  the  premises  were  conveyed  to  the  present  "  feoffees'' 
of  the  estates  comprised  in  the  settlement  of  1708,  upon  the  trusts 
thereof,  and  subject  to  the  above  order  and  scheme.  The  alterations 
and  additions  which  had  been  made  to  the  school  premises  received 
the  sanction  and  approval  of  the  Court  of  Chancery. 

.  The  trustees  and  nominees  hold  monthly  and  other  visitations  of 
the  school,  for  the  purposes  thereof;  but  the  trustees  conduct  all 
business  in  reference  to  the  school  and  the  trust  estates,  which  it  is 
not  necessary  to  conduct  in  the  school  premises,  in  their  common 
Hall,  in  the  city  of  Bristol. 

^  Boys  have  been,  and  may  continue  to  be,  admitted  to  the  hospital 
fi:om  the  respondent  parish.  The  messuage  and  premises  and  land 
are  situate  in  that  parish,  and  up  to  the  time  of  the  removal  of  the 
school  to  the  premises,  were  always  rated  for  the  support  of  the  poor 
of  the  parish,  and,  in  consequence  of  their  value,  materially  contributed 
to  such  support. 

Out  of  tne  nine  acres  and  twenty ^two  perches  which  were  purchased, 
two  acres  and  thirty»nine  perches  are  let  off  to  a  tenant,  who  is  sepa- 
*^351  ^^^7  assessed.  The  residue  *of  the  land  purchased  consists 
^  only  of  the  house  and  offices,  roads,  playgrounds,  shrubberies* 
a  bathing-place,  about  a  quarter  of  an  acre  of  pleasure-ground  or 
gfirden  in  tix>nt  of  the  master's  rooms,  of  which  he  has  the  exclusive 
enjoyment,  and  to  which  he  has  a  separate  entrance,  the  boys  being 
shut  out  from  it,  and  about  a  quarter  of  an  acre  of  garden-grouDd, 
cultivated  by  the  boys  themselves  for  their  amusement. 

.  No  profit  is  made  by  the  sale  of  vegetables  or  fruit,  but  the  whole 
produce  of  the  garden,  which  is  very  trivial,  is  consumed  by  the  boys 
themselves,  or  the  establishment. 

iThe  master's  apartments  consist  of  three  sitting-rooms  on  the 
l^und  floor,  with  three  bed-chambers  above.  The  lower  rooms  open 
into  a  passage,  which  communicates  with,  the  general  dining-hall,  and 
a^  passage  oa  th^  upper-floor  communicates  with  the  dormitorips 
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through  the  doorways,  which  are  opened  or  closed  at  the  discretion 
of  the  head  master.  The  trustees  and  nominees  have  access  to  all 
parts  of  the  establishment,  including  the  master^s  rooms. 

The  establishment  consists  of  120  b  ;ys,  five  under-masters,  and 
seven  servants.  The  head  master  is  appointed  during  the  pleasure 
of  the  trustees,  and  receives  a  salary  of  200  guineas  per  annum,  and 
has  meals  for  himself  and  his  family  from  the  schooJhouse  kitchen, 
beyond  which  any  extras  are  provided  by  himself,  lie  receives  no 
perquisites  from  the  pupils,  nor  any  profit  from  the  land.  Although 
the  master's  wife,  who  resides  with  him,  holds  no  appointment  in  th^ 
employ  of  the  trustees,  she  in  fact  discharges  all  those  duties  in  the 
household  which,  if  the  master  were  not  a  married  man,  would  de* 
volve  upon  a  matron  to  ^discharge.  Since  the  death  of  his  r«ziq^ 
two  children,  the  appellant  had  two  nieces,  as  frequent  visitors,  ^ 
residing  with  him  in  his  apartments,  and  on  some  occasions  his  mother* 
in-law. 

The  parish  officers  of  Stapleton  rated  the  head  master,  as  occupier 
of  the  house,  garden,  and  premises  used  for  the  purpose  of  the  hospi- 
tal or  free  school,  including  his  apartments,  as  well  as  the  premises 
used  for  school  purposes. 

The  Court  of  Quarter  Sessions  amended  the  rate  by  striking  out 
the  name  of  Richard  Bowlatt,  on  the  ground  that  he  had  no  beneficial 
interest  in  the  premises;  subject  to  the  opinion  of  this  Court  as  to 
whether  he  was  liable  to  be  rated.  If  the  Court  should  be  of  opinion 
that  he  was,  then  the  original  rate  was  to  be  affirmed ;  if  not,  then  the 
rate  as  amended  below  should  stand. 

Gbesn's  Cask. 

Frederick  William  Green  and  others  the  Merchants  and  other  Yen« 
turers,  feoffees,  nominees,  trustees  of  Colston's  School,  were  rated  as 
the  occupiers  of  a  house  and  premises. 

These  were  the  trustees  of  the  school  mentioned  in  the  preceding 
case,  the  facts  of  which  were  taken  as  incorporated  into  the  present; 
and  who  were  rated  for  the  rest  of  the  house  and  premises  not  appro- 
priated to  the  use  of  Richard  Rowlatt.  It  also  appeared  that,  by  the 
rales  of  the  founder,  the  bovs  were  all  to  be  educated  in  the  tenets 
of  the  Church  of  England. 

Id  this  case  also  the  Quarter  Sessions  amended  the  rate  by  striking 
OQt  the  names  of  those  persons  on  the  ground  that  they  had  no  bene- 
ficial interest  in  the  premises;  subject  to  the  opinion  of  this  Court  as 
to  ^whether  they  were  liable  to  be  rated.  If  so,  the  original  r^oQ*f 
rate  was  to  be  affirmed;  if  not,  then  the  rate  as  amended  ^ 
below  should  stand. 

These  cases  were  argued  at  the  Sittings  in  banc  after  Trinity  Term, 
on  the  26th  June,  before  Wightman  and  Blackburn,  Js. 

W.  H.  Cooke,  for  the  appellants. — This  case  falls  within  the  prin- 
ciple that  the  trustees  or  servants  of  a  charity  living  upon  its  premises 
liave  no  beneficial  occupation  to  render  them  rateable  to  the  relief  of 
the  poor.  [He  cited  Rex  r.  St.  Luke's  Hospital,  2  Burr.  1068 ;  1  W. 
Bl.  249 ;  Bex  v.  Waldo,  Cald.  858 ;  Reg.  v.  The  Baptist  Missionary 
Society,  10  Q.  B.  884  (E.  C.  L.  R.  vol.  69);  Reg.  v.  Temple,  2  E.  &  B. 
160  (B.  C.  L.  R.  voT.  75) ;  Reg.  v.  The  Licensed  Victuallers'  Society, 
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1  B.  Ic  &  71  (E.  C.  L.  B.  vol.  101).]  [Wigbtman,  J.,  referred  to  Tbt 
0overnors  of  the  Bristol  Poor  v.  Wait  5  A.  &  E.  1  (E.  C.  L.  R.  voL 
81),  and  Bex  v.  St.  Giles,  York,  S  B.  4  Ad.  573  (E.  C.  L.  R  vol.  23).] 

Gray  {Gilmare  Evans  with  Lira),  for  the  respondents. — Where  a 
bailding  is  held  for  a  public  purpose  there  is  no  oocupmion  within  the 
meaning  of  the  laws  for  the  relief  of  thp  poor.  Bat  it  is  othervise 
in  the  ease  of  a  private  charity  sueh  as  this,  where  the  trustees  have 
the  management  of  the  funds.  ''Beneficial  occupation*'  does  not 
necessarily  mean  ^'  actual  profit ;"  the  capacity  to  turn  an  occupatioa 
to  a  beneficial  account,  even  though  subject  to  a  trust,  is  suffiqient 
[He  relied  on  the  observations  of  Hill,  J.,  in  Beg.  v.  The  Licensed 
*6881  Victuallers'  ♦Society,  1  B.  &  S.  71.  76  (E.  C.  L.  B.  vol.  101)^ 
^  and  those  of  Lord  Denmau  delivering  the  judgment  of  the 
Court  in  The  Governors  of  the  Bristol  Poor  v.  Wait,  5  A.  &  £.  1,  8^ 
9  (E.  C.  L.  B.  vol.  31).] 

W.  H,  Cooke  replied.  Cur.  adv-  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Blacrbubn,  J. — The  questioa  in  these  coses  is,  whetber  the  rate 
in  respect  of  the  houae  and  premises  occupied  as  Colston  School  is  good. 

It  appears  from  the  statement  in  the  case  that  the  premises  in  ques- 
tion, were,  under  the  sanction  of  the  Court  of  Chancery,  in  1859, 
conveyed  to  feoffees,  upon  the  truste  of  a  settlement  made  by  Edward 
Colston,  and  subject  to  a  scheme  and  order  of  the  Court  of  Chancer/ 
fior  carrying  out  those  trusts. 

The  effect  of  the  settlement  and  scheme  is,  that  the  feoffees  hold 
the  premises  in  trust  to  permit  tbo  Master,  Wardens,  and  Assistants 
and  Commonalty  of  the  Merchant  Venturers  of  Bristol  (called  in  tbe 
case  "  the  trustees")  to  hold  and  enjoy  the  same  for  a  residence  for 
100  poor  boys,  a  scnoolmaster,  and  necessary  servants  to  inhabit  in, 
and  for  a  school  to  teach  the  boys;  the  trustees  are  to  find  and  to 
provide  for  them  board  and  lodging  tbere^  and  ultimately  to  put  them 
out  as  apprentices.  Of  these  boys  eighty  are  to  be  the  sons  of  free- 
men of  Bristol,  or  born  within  that  city ;  twenty  may  be  born  in  aoy 
other  place,  but  a  preference  is  to  be  given  to  those  who  are  of  kia 
to  the  founder.  All  must  be  poor,  and  all  of  the  Church  of  England. 
*6391  *^^®  premises  are  used  for  this  purpose.  The  present 
^  schoolmaster,  Mr.  Bowlatt,  has  been  rated  to  the  relief  of  the 
poor  of  the  parish  as  occupier  of  that  portion  of  the  premises  used 
as  his  residence ;  and  the  trustee^  have  been  rated  as  occupiers  of  tbe 
portion  appropriated  for  the  boys,  servants,  and  schoolhouse  and  play- 
ground. It  does  not  appear  on  the  case  that  the  portion  occupied  by 
the  schoolmaster  is  in  excess  of  what  would  be  reasonably  appropria- 
ted to  the  accommodation  of  such  a  functionary. 

No  question  is  raised  as  to  whether  the  nature  of  the  schoolmaster  s 
enjoyment  is  sufficiently  exclusive  to  make  him  an  occupier,  or  whether 
it  is  merely  an  enjoyment  as  lodger  or  inmate  under  the  trostees 
The  only  question  raised  is,  whether  the  fact  that  the  premises  are 
held  for  the  purposes  of  Colston^s  School  prevents  the  occupatioa 
from  being  beneficial,  so  as  to  be  rateable. 

We  think  the  rates  are  good.  It  is  now  settled  that,  where  lands 
are  occupied  for  public  purposes,  as  for  instance  as  court-houses, 
prison^  and  the  lifce,  so  tnat  (to  adopt  tbe  language  of  the  Court  ia 


4  BEST  k  SMITH.    Q.  B.  999 


•^^^•fWV 


The  Queen  v.  The  Guardians  of  the  Wallingford  Union,  10  A.  &  fiL 
259,  269  (£.  C.  L  B.  yoI.  87) )  the  public  is  the  occupier,  '*  while  thoM 
who  would  otherwise  have  been  the  occupiers  are  in  the  situation  ox 
public  servants,  recovers,  and  managers  for  the  public  benefit,  with- 
out any  interest  of  their  own,"  there  can  be  no  rate  imposed ;  for  the 
rate  must  be  upon  the  occupier,  and  the  occupier  in  such  oases,  the 
public,  cannot  bo  rated.  But  in  the  present  case  it  cannot  be  saii 
that  the  purpose  for  which  these  premises  are  occupied  is  public  in 
any  sense  of  the  word.  They  are  occupied  for  the  purposes  of  a 
highly  laudable  charity,  but  one  of  a  strictly  private  naiarau 
^'he  recipients  of  the  charity  would  themselves  be  rateable  r^etAn 
if  they  had  an  exclusive  occupation :  Bex  v.  Green,  9  B.  &  G.  ^ 
203  (E.  0.  L.  B.  vol.  17). 

In  Bex  V.  St.  Luke's  Hospital,  2  Burr.  1068,  1  W.  Bl.  249, 
which  was  principally  relied  upon  in  the  argument  for  the  appel- 
lants, the  decision  went  on  the  ground  that  no  person  was  shown 
to  be  occupier  of  the  premises  in  question.  In  the  present  case  there 
is  no  such  difficulty,  as  by  the  express  terms  of  the  settlement,  as 
well  as  from  the  nature  of  the  thing,  the  trustees  are  to  be  in  ocoupik- 
tion  of  the  premises  for  the  purpose  of  carrying  out  the  eharity.  It 
is  true  that  Lord  Mansfiela,  in  the  case  rrferred  to,  uses  language 
which  has  been  understood  to  lay  down  the  proposition  that  whore 
the  occupants  of  land  are  bound  to  apply  it  for  the  benefit  of  a 
charity  they  are  not  rateable;  but  this  doctrine  has  not  recently 
been  adhered  to.  In  the  last  case  upon  the  subject,  Beg.  v.  The 
Licensed  Victuallers'  Society,  1  B.  &  S.  71  (B.  G.  L.  B.  vol.  101),  my 
brother  Hill  says,  p.  7.6,  ''  I  do  not  agree  that  there  is  no  distinction 
between  buildings  used  for  charitable,  and  buildings  used  for  publie, 

tmrposes.  In  the  former  case,  there  is  an  actual  occupier :  in  the 
atter  there  is  not ;"  and  my  brother  Grompton  referred  to  several 
recent  cases  in  which  that  distinction  had  been  pointed  out.  The 
Court  in  that  case  acted  upon  that  distinction,  and  we  think  we  ought 
to  follow  that  decision. 

The  consequence  is,  that  in  each  case  the  order  of  Sessions  muat 
be  quashed,  and  the  names  of  the  appellants  restored. 

Order  of  Sessions  quashed^ 
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Evidence, — AdmiuUm  by  conduct. — Deposition  (a  Cfkancery, 

la  u  ftcUoo  of  npleTin  for  Uking  abeop,  ^o  defandaat  «TOWod  for  damage  faat«iit  in  tho 
locDi  in  quo  held  by  him  aa  tenant  under  M.,.the  owner  in  fee.  On  tbii  avowry  iaine  waa 
takto.  At  the  trial  the  qaettion  waa,  whether  the  loeua  in  qao  waa  part  of  the  freehold  of  IL, 
vho  defended  the  aetion  in  tho  name  of  hia  tenani,  or  waa  part  of  the  property  of  the  lord  of 
tka  oaoor  within  wbieh  |be  loeaa  in  q«o  lay,  »nd  who  waa  the  rt »!  plaintiff,  though  not  naaed 
M  plaintiff  on  the  reeord.  In  anpport  of  hia  caae,  tho  plaintiff  offered  in  evidence  the  depeai- 
tioa  of  a  witneaa  in  a  Chancery  auit  between  one  E.  and  the  aaid  M.,  in  which  B.  aought  to  aet 
•side  t  purcbaae  by  him  ttom  M.  of  the  property  of  which  the  loeua  in  quo  waa  alleged  to  form 
part,  on  the  ground  that  M.,  having  taken  advantage  ef  hia  aitntdon  u  aoUailor  tp  B.,  did 
Mt  give  fnll  value  for  the  property.  Thia  depoaition  waa  uken  under  the  old  ayatem  in  Ch«n- 
•ary  prevlona  to  atal.  \h  k  II  Viet  e.  86,  namely,  by  aa  examiner  awom  to  aecrecy ;  but  wi& 
piblieatioB  before  the  hearing  of  the  cauaaiy  anbseqnently  to  which  both  p^rtiea  had  aceeaa  to 
^  depoaition,  neither  being  huund  at  the  hearing  to  read  or  nae  the  arideBoe  of  any  witeeife. 
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US  an  admiasion  by  oondact  of  tba  truth  of  tbe  atatementa  oontained 
in  the  depositioo. 

The  defendant's  eonnsel,  on  the  argument,  said  that  there  was  do 
case  in  which  a  deposition  of  a  witness,  whether  taken  in  Chancerj, 
Of  under  a  commission  in  a  suit  at  law,  had  ever  been  admitted  as  evi- 
dence for  a  person  who  was  neither  party  nor  privy  to  that  suit;  that 
depositions  in  Chancery  had  been  rejected  in  tne  time  of  Charles  11^ 
in  Bushworth  v.  The  Countess  of  Pembroke,  Hard.  472,  and  again  bj 
Tindal,  C.  J.,  in  Atkins  v.  Humphreys,  1  Moo.  &  B.  523,  and  that, 
during  that  long  interval,  it  had  always  been  considered  to  be  the  law 
that  depositions  could  not  be  given  in  evidence  against  any  one  who 
was  not  party  or  privy  to  the  suit;  and  could  not  be  evidence /or 
any  one  who  was  not  a  party  or  privy  to  it,  for  reasons  most  forcibly 
given  in  Gilbert  on  Evidence,  p.  61,  4th  ad.  Chief  Baron  Gilbert  there 
says : — **  A  man  shall  never  take  advantage  of  a  deposition  that  wu 
not  party  to  the  suit,  for  i#be  cannot  be  prejudiced  by  the  deposition, 
*M&]  ^^  ^^^'^  never  receive  any  ^advanta^e  from  it,  for  this  would 
^  create  the  greatest  mischief  that  could  be;  for  then  a  man  that 
never  was  party  to  the  Chancery  proceedings,  might  use  against  his 
adversary  all  the  depositions  that  made  against  him,  and  he  in  his 
own  advantage  could  not  use  th^  depositions  that  made  for  him,  be- 
cause the  other  party  not  being  oonoerned  in  the  suit,  bad  not  the 
liberty  to  cross-ezamin^  and  therefore  oannot  be  encountered  with 
any  depositions  out  of  the  cause." 

All  this  was  not  denied  by  the  counsel  for  the  plaintifiT,  but  they 
said  it  bad  application  only  to  depositions  used  in  the  original  suit 
against  a  party,  and  sought  to  be  made  evidence  against  him  because 
taken  upon  oath  and  suQect  to  cross-ezamination,  and  that  this  writ- 
ten statement  was  admissible,  not  because  it  was  on  oath  and  subject 
to  cross-examination,  but  because  it  had  been  used  and  read  by  Mej* 
rick's  counsel,  which,  it  was  said,  made  it  evidence  against  him  to  the 
aame  extent  and  on  the  same  principle  as  if  there  had  been  evidence 
that  Meyrack  had  himself  said,  *'  I  have  read  Harris's  deposition,  ii 
is  every  word  of  it  correct." 

For  this  reliance  Was  placed  on  the  cases  of  Brickell  v.  Hulse,  7  A. 
&  E.  464  (£.  C.  L.  B.  vol.  S4),  and  Gardner  v.  Moult,  10  A.  &  K  464 
(B.  C.  L.  B.  vol.  87). 

In  Brickell  v.  Hulse  the  question  at  the  trial  appears  to  have  been 
whether  there  was  legal  evidence  that  one  James  White,  who  had 
seized  the  ^oods  of  the  plaintiff  under  one  of  several  writs  of  execu- 
tion issued  against  him,  was  the  bailiff  of  the  defendant,  the  high 
aheri£  To  connect  White  with  the  defendant,  the  plaintiff  proved  that 
in  the  Vacation  the  defendant  applied  to  a  Judge  at  Chambers  to 
extend  the  time  for  returning  the  writs,  in  order  that  an  application 
*647]  °^^S^^  ^  made  *in  Term  timd  under  the  Interpleader  Act; 
^  that  the  time  was  extended  accordingly ;  and  that  on  the  appli- 
cation at  Chambers  the  defendant  had  put  in  an  affidavit  of  Jama 
White,  produced  at  the  trial,  and  from  which  it  appeared  that  White 
bad  seized  the  goods  as  officer  to  the  defendant,  and  had  been  in  pcir 
aession  of  them.  White  was  in  Court  at  the  time  of  the  trial.  The 
evidence  was  objected  to,  but  received.  A  new  trial  was  moved  for, 
but  a  rule  was  refused.    Lord  Denman  gives  as  his  reason  that  toero 
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was  nothing  to  difitingaish  tbe  affidavii  1^09  used  from  a  statement 
made  by  the  p^rtj  himself.  He  proceeds,  p.  456,  to  distinguish  i^ 
fix)m  the  case  of  a  deposition  in  an  equity  suit  on  a  ground  as  he  says 
^  founded  on  the  nature  of  the  proceedings  in  equity,  A  party  who 
uses  such  depositions  does  not  know,  beforehaud,  what  they  are:  if 
he  did,  such  eases  would  stand  on  the  sam^  footing  as  the  present, 
He  ean  only  refer  to  what  be  expects  will  be  produ^ :  it  ia  like  the 
ease  of  a  witness  called  at  Nisi  Priua,  whose  evidence  does  not  bind 
the  party  calling  him."  The  reason  for  this  distincUpn  is  (as  will  pre- 
sently bie  shown)  a  mistaken  one.  Still  it  appears  clear  that  Lord 
Denman  did  not  suppose  that  a  deposition  eould  be  used  a^  evid  ^ 
against  the  party  producing  it  in  another  suit 

In  Gardner  v.  Moult,  10  A.  &  £.  464  (E.  C.  L.  B.  vol.  37),  a  depositiu.* 
made  in  bankruptcy  on  which  a  fiat  waa  issued  was  admitted  in 
evidence  against  the  defendants  to  prove  an  act  of  bankruptcv,  oq 
proof  that  their  solicitor  had  sent  Hay,  the  person  who  made  the  depo* 
sition,  to  make  it.  It  was  held  that  the  evidence  was  admissiblci 
Lord  Denman  saying,  p.  468,  ""So  doubt  a  party  in  a  cause  is  not 
boand  by  all  that  *his  witnesses  say  at  Nisi  Prius,  or  in  the  rma±a 
depositions  in  Chancery.  But  the  defendants  are  here  bound  '- 
by  the  particular  statement  which  their  agent  was  sent  to  make." 
Aad  Patteson,  J^  sajs,  "  The  distinction  pointed  out  in  Brickell  v« 
Httlse,  7  A.  4  £.  464  (£.  G.  L.  B.  vol  34),  is  a  sound  one,  and  I  do  not 
intend  to  depart  from  it ;  but  it  is  not  material  by  what  name  the 
document  is  called.  It  is  in  substance  an  affidavit  within  the  mean* 
*  iDg  of  the  distinction  there  laid  down,  though  called  a  deposition* 
Hay  therein  makes  a  statement  of  facts,  which  the  petitioning  credit- 
ors  had  previously  oacertained  from  him  that  ho  was  able  to  make. 
He  says  nothing  but  what  they  knew  he  would  soy,  and  was  subject 
to  BO  cross-examination."  Here  again  a  distinction  is  recognised  and 
insisted  upon  between  evidence  called  by  the  party  to  a  former  suit^ 
which  it  is  conceded  would  not  be  available  for  strangers,  and  an  affi« 
davit  or  thing  equivalent  to  an  affidavit  which  is  admissible. 

The  authority  of  these  two  decisions  was  questioned  by  a  learned 
Irish  Judge,  Crampton,  J.,  in  White  v.  Dowling,  8  Irish  Law  Bep.  128, 
181,  but  was  recognised  in  the  same  case  by  Perrin,  J.  In  Pritchard 
V.  Bagshawe,  11  G.  B.  469  (E.  C.  L.  R.  vol.  18),  they  were  assumed  by 
the  Court,  as  well  as  by  the  very  able  counsel  who  was  there  arguing, 
to  be  binding  authorities ;  and  in  the  considered  judgment  of  the  Court 
of  Exchequer  in  Boileau  v.  Butlin,  2  Exch.  666,t  they  are  recognised, 
but  they  are  explained  on  a  principle  which  seems  satisfactory,  and 
.  which  it  is  important  for  the  decision  of  this  case  to  keep  in  mind* 
Parke,  B.,  speaking  of  Brickell  v.  Hulse  and  Gardner  v.  Moult,  says. 
p.  680,  "  In  the  first  of  the  above-mentioned  caaes  it  may  be  presumea 
that  the  ^defi&ndant  prepared  the  affidavit,  which  he  afterwards  p^g 
exhibited  as  true ;  at  all  events  that  he  exhibited  it /or  the  pur^  ^ 
pwe  of  proving  a  certain  faei.  In  the  second,  it  must  be  taken  that  he 
seot  the  servant  to  prove  a  particular  act  0/ bankruptcy  ;  for,  if  he  sent 
bim  to  be  examined  as  a  witness,  and  to  give  evidence  generally  as  to 
any  act  to  which  the  Commissioner  might  examine  him,  there  could 
be  no  reason  for  holding  that  his  answers  would  be  evidence  against 
the  party,  any  more  than  there  would  be  for  receiving  the  evidence 
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of  a  witness  examined  bj  a  party  in  an  ordinary  trial  at  law,  as  an 
implied  admission  by  him,  which,  it  is  conceded,  can  never  be  done^ 

In  all  these  cases  it  is  agreed  that  a  party,  by  using  the  evidence 
of  a  witness,  does  not  make  any  admission  that  the  answers  of  that 
witness  are  true,  so  as  to  make  them  evidence  against  him  afterwards. 
On  the  argument  before  us  the  counsel  for  the  plaintiff  succeeded  in 
showing  that  Lord  Denman,  in  Brickell  v.  Hulse,  7  A.  &  E.  454  (R 
C.  L.  R.  vol.  84),  had  misapprehended  the  course  of  practice  under 
the  old  system  in  Chancerv,  for  that,  though  it  was  true  that  till  pab- 
lication  the  deposition  of  the  witness  was  kept  secret,  yet  that  between 
publication  and  the  hearing  of  the  cause  the  depositions  were  not 
secret,  so  that  the  counsel  at  the  time  of  the  hearing  either  refrained  from 
using  them  or  used  them  with  full  knowledge  of  their  contents;  and 
they  argued,  founding  themselves  on  what  was  said  by  Lord  Denman, 
that  there  is  a  distinction  between  the  evidence  of  a  witness  examined 
vivfi  voce,  the  full  effect  of  whose  testimony  must  always  be  unoertaia 
till  the  cross-examination  is  over,  and  the  deposition  of  a  witness 
examined  under  the  old  system  *in  Chancery ;  or  under  a  Com- 
mission, or  before  the  Master  at  common  law,  whose  evidence 
is  completely  known  before  the  counsel  puts  it  in.  But  though  Lord 
Denman  there  put  the  distinction  on  a  mistaken  ground,  there  is  a 
distinction  recognised  in  that  case,  and  it  seems  to  me  that  the  true 
distinction  is  that  pointed  out  in  Boileau  v,  Rutlin,  2  Exch.  665,  680,t 
and  which  appears  to  have  been  in  the  mind  of  Patteson,  J.,  in  Gard- 
ner  v.  Moult,  10  A.  &  E.  464,  468  (E.  C.  L.  R.  vol.  37),  namely,  the 
distinction  between  a  statement  of  a  particular  fact,  through  the  means 
of  an  affidavit  or  otherwise,  and  tne  production  of  evidence  in  the 
cause,  and  that  the  distinction  does  not  depend  on  the  question  whether 
the  evidence  is  written  or  vivfi  voce.  Where  evidence  is  tendered,  the 
party,  through  his  counsel,  asserts  that  the  testimony  which  the  wit- 
ness has  given,  or  is  expected  to  give,  is  legal  evidence  from  which 
an  inference  favourable  to  his  client  in  that  particular  suit  mav,  as  be 
thinks,  be  drawn ;  he  does  not  assert  that  it  is  all  accurate ;  indeed,  as 
was  pointed  out  in  the  course  of  the  argument,  it  is  quite  conceivable 
that  ninety-nine  assertions  out  of  the  hundred  in  the  evidence  may  be 
unfavourable  to  the  cause  of  the  party  producing  it»  but  that  he  trasts 
to  convince  the  tribunal  that  they  are  either  immaterial  or  inaccurate, 
and  uses  the  deposition  solely  to  furnish  evidence  of  the  hundredth 
and  this  may  be  safely  done  if  the  whole  evidence  before  the  Court  xt 
taken  together.  But,  if  the  using  such  a  deposition  is  to  be  considered 
as  asserting  the  accuracy  of  the  whole  of  it,  so  as  to  make  it  evidence 
against  the  party  at  all  times,  and  in  all  suits,  and  for  all  persons, 
counsel  must  consider  its  possible  bearing  on  all  the  afiairs  of  their 
«ft"11  ^^i^"^>  ^^^  ^^  client  cannot  safely  ^intrust  his  cause  to  a 

^  ^  counsel  without  instructing  him  fully,  not  only  as  to  the  caase 
in  question  but  also  as  to  all  his  other  affairs.  We  all  know  that  in 
practice  counsel  never  are  so  instructed,  and  never  do,  when  consider- 
ing whether  they  will  use  a  deposition  or  not,  consider  its  bearing  on 
any  but  the  cause  in  hand. 

And  the  extent  to  which  the  doctrine  may  be  carried  is  very  start- 
ling. In  this  very  case,  according  to  the  argument  of  the  plaintiff^s 
counsel,  the  Marquis  of  Bute  must  be  taken  to  have  admitted  that  all 
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the  statements  in  the  answer  in  Edwards  v.  Mejrick  are  true,  and  in 
any  fatare  snit  by  the  Marquis  that  answer  may  be  read  as  evidence 
against  him  by  any  person  as  evidence  of  every  statement  in  it.  It  is 
clear  that  this  would  produce  a  most  unjust  result,  unless  the  whole 
coarse  of  the  present  cause  be  explained,  so  as  to  show  that  all  that 
his  counsel  meant  to  prove  was  that  Tarren  Ysgwydd  Gwyn  was  not 
parcel  of  Mr.  Meyrick's  estate.  But  such  an  explanation  is  at  Nisi 
Prius  impracticable.  It  seems  therefore  that,  if  the  deposition  were 
admitted,  the  mischief  so  forcibly  pointed  out  by  Chief  Baron  Gilbert 
would  inevitably  result.  It  would  create  the  greatest  mischief,  for 
the  other  side  might  use  against  the  Marquis  all  the  depositions  that 
made  against  him,  and  he  in  his  own  advantage  could  not  use  the 
depositions  that  made  for  him. 

If  I  am  right  in  the  principle  which  I  have  been  expounding  it 
applies  to  the  present  case.  The  deposition  of  the  witness  was  one 
which  the  party  in  Chancery  must  have  used  as  an  entire  deposition, 
making  it  all  evidence,  so  that  he  equally  asserted  or  did  not  assert 
the  accuracy  of  *every  statement  in  it,  and  either  the  whole  r«a'o 
deposition  is  made  evidence  for  a  stranger,  or  no  part  of  it  is.  ^ 
The  relevancy  of  the  part  of  the  deposition  relied  on  to  the  issue  in 
Chancery  goes  to  the  weight  of  the  evidence  if  admissible,  but  does 
not  in  my  mind  affect  its  admissibility. 

For  the  reasons  I  have  given  it  seems  to  me  that,  on  principle, 
using  the  evidence  of  a  witness  in  a  suit,  whether  that  evidence  be 
Tiv&  voce  or  reduced  to  writing,  is  not  to  be  considered  as  an  admis« 
sion  of  the  accuracy  of  the  statements  in  that  evidence  so  as  to  make 
those  statements  evidence  against  him  for  strangers;  and  as  it  is 
admitted  that  there  is  no  case  as  yet  in  which  such  evidence  has  been 
received,  I  think  that  we  ought  not  now  to  sanction  its  receipt,  and 
consequently  that  the  rule  ought  to  be  made  absolute  for  a  new  trial. 

Crompton,  J. — The  only  question  in  these  cases  was  whether  my 
brother  Wilde  was  right  in  receiving  in  evidence  certain  depositions 
which  had  been  used  by  the  defendant  in  a  previous  suit  in  Chancery. 

It  appeared  that  the  depositions  in  question  had  been  used  by  tne 
real  defendant  in  these  actions  in  a  previous  suit  in  Chancery  insti* 
tQted  by  a  stranger  to  all  the  parties  in  the  present  action,  and  that 
they  had  been  so  used  by  the  defendant  for  the  purpose  of  proving, 
against  the  plaintiff  in  that  Chancery  suit,  the  small  extent  of  the 
acreage  of  the  farm  in  question,  which  it  was  the  object  of  the  plain* 
tiff  to  make  out  in  the  present  action,  so  that  both  the  defendant  in 
the  suit  with  the  stranger  and  the  plaintiff  in  the  present  action  sought 
to  nse  the  same  depositions  for  the  same  purpose. 

*It  appeared  also  that  the  depositions  in  the  Chancery  suit  rtaM 
had  been  published  some  time  before  the  hearing  of  the  suit^  '- 
that  they  had  been  in  the  hands  of  the  advisers  of  the  defendant^  whose 
counsel  read  in  evidence  at  the  hearing  such  only  of  the  depositions 
aa  he  thought  fit  to  read.  It  was  shown  that  this  was  the  old  system 
of  giving  depositions  in  evidence  on  the  hearing  of  a  cause  in  Chancery, 
aad  that  it  has  been  a  mistake  to  suppose  that  the  parties  reading 
depositions  in  evidence  at  the  hearing  of  a  Chancery  suit  were  not 
aware  of  the  exact  written  evidence  they  were  about  to  offer,  so  as  to 
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bd  in  ibe  situation  of  a  part5[  at  Nisi  Prins,  who  eantiot  tell  what  maj 
bd  the  exact  eyidence  of  a  witness  be  oalls  to  give  his  testimony. 

Depositions  taken  in  judicial  proceedings,  when  a  jwrty  has  hsd  an 
opportunity  of  cross-examining,  are  in  many  cases  admissible  as 
geeondarff  evidence  against  such  party  or  his  privy,  for  the  othw 
party  or  his  privy.  It  was  not  contended  that  the  depositioos  in 
question  were  admissible  within  the  class  of  cases  in  which  deposi- 
tions are  so  admissible,  the  present  plaintiff  being  an  entire  stranger 
to  the  parties  in  the  original  sait ;  bnt  it  was  Contended  that  they  werd« 
admissible  as  primary  evidence  as  admissions  by  conduct  within  the 
class  of  eases  where  a  party  has,  by  using  a  document  or  otherwise^ 
admitted  the  truth  of  a  matter  therein  stated,  just  as  much,  except  ia 
degree  and  weight  of  evidence,  as  if  he  had  expressly  declared  by 
word  of  mouth  Uiat  it  was  true.  The  admissibility  of  such  evidenoe 
does  not  depend  on  the  regularity  of  the  judicial  proceedings,  or  on 
the  parties  in  the  suit  being  or  not  being  parties  in  the  former  smt, 
or  on  there  having  been  ao  opportunity  <^  cross-examination,  or 
*te41  *°P^^  ^^^  primary  evidenoe  being  shown  to  be  unattainable, 
-'  but  such  evidence  is  eontended  to  be  admissible  as  primary 
evidenoe  as  a  statement  made  by  the  person,  just  as  if  the  present 
defendant  had  expressly  stated  that  the  aereage  in  question  had  been 
of  the  smaller  dimensions. 

Many  eases  were  cited  before  us  in  which  depositions  in  former 
suits  have  been  rcgeeted,  bnt  in  those  cases  they  were  always  rejected 
as  depositions  on  the  ground  of  the  absence  of  the  reauisite  conditions 
under  which  depositions,  as  such,  are  receivable ;  and  in  all  the  cases, 
except  one  at  Nisi  Prius,  Atkins  v.  Humphreys,  1  Moo.  k  &.  628, 
they  would  seem  not  to  have  been  offered  «nder  oircumstaaces  whieh 
would  have  raised  the  question  of  their  betnf  receivable  as  admiasions 
under  the  doctrine  as  to  the  admission  of  docnmenta  by  oonduet  to 
which  I  have  alluded. 

In  that  case  also  the  question  was  treated  as  a  question  of  the  admisBi* 
bility  of  the  document  as  a  deposition.  The  doctrine  now  in  ques- 
tion was  not  adverted  to,  and  it  will  be  seen  that  the  text  writers 
question  whether  the  document  would  not  have  been  receivable  as  an 
admission  except  for  the  mistaken  notion  of  the  parties  not  knowing 
what  the  deponent  would  prove,  which  I  shall  afterwards  alluded  te^ 
and  on  which  ground  alone  they  siiggest  that  the  rejection  might  be 
supported. 

See  the  query  made  as  to  this  decision  in  note  (ti)  of  the  3d  editiosa 
of  Starkie  on  Evidenoe,  vol.  1,  page  812,  referring  to  the  observations 
of  Mr.  Phillipps  on  the  same  case  in  the  8th  edition  of  his  Treatise  on 
Evidence,  p.  671.  Mr.  Taylor,  in  the  2d  edition  of  his  Treatise  on 
Evidence,  p.  897,  remarks  that,  '*It  might  appear  at  first  sight  thi^ 
*6o61  ^^^^  depositions,  having  been  used  *by  the  part^  himself 
-■  against  whom  they  were  offered  in  evidence,  would,  in  spite  of 
a'want  of  mutuality,  be  receivable  as  admissions,  and  the  oorreotnesa 
of  this  decision  has  consequently  been  questioned  by  more  than  one 
able  writer  on  the  law  of  evidence ;  but  the  Court  of  Queen's  Bench 
has  given  the  true  answer  to  this  argument,  by  pointing  ont  that » 
pftrty,  who,  prior  to  the  1st  of  November,  1862,  used  depofisttoas  m 
equity,  did  not  know  beforehand  what  they  were^  and  therefore  was 
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no  further  bound  by  their  contents,  than  he  would  have  been  by  the 
yiv&  Yoce  testimony  of  a  witness  whom  he  might  have  called  at  Nisi 
Prius."  I  was  entirely  satisfied,  in  the  course  of  the  argument,  that 
the  Courts  and  Judges  who  have  relied  on  the  supposed  want  o( 
knowledge  of  the  contents  of  depositions  read  by  the  parties  tendering 
them  in  evidence  at  the  hearing  of  a  cause  in  equity,  proceeded  on  a 
mistake  of  practice,  the  depositions  being  in  the  hanas  of  the  party 
after  publication,  and  it  being  for  him  to  select  what  portion  of  the 
depositions  he  chooses  to  read,  and  this  was  proved  at  the  trial  to 
have  been  the  case  in  the  suit  in  equity  in  which  the  depositions  In 
question  were  read. 

That  documents  admitted  by  a  party  or  used  in  evidence  by  him 
are  generally  receivable  as  admissions,  has  been  established  by  many 
modern  Cases,  and  though,  in  'the  discussion  of  such  cases,  it  has  been 
repeatedly  assumed  that  depositions  in  Chancery,  which  have  been 
used  by  the  party  against  wnom  they  are  offered,  would  not  be  evi- 
dence, It  has  Deen  laid  down  that  they  would  be  so  admissible,  except 
for  the  mistaken  notion,  above  referred  to,  that  their  contents  are 
unknown  to  the  party,  like  the  evidence  of  the  Witness  he  is  calling 
at  Nisi  Prius. 

•In  Brickell  v.  Hulse,  7  A.  &  E.  464  (E.  C.  L.  R.  vol.  84),  ^g^ 
Lord  Denman  says,  p.  456,  "It  is  very  important  that  this  *•  ^^^ 
question  should  not  be  left  subject  to  doubt.    There  can,  I  think,  be 
no  question  but  that  a  statement  which  a  party  produces  on  his  oWil 
behalf,   whethet  on  oath  or  not,   becomes  evidence  against  hitff. 
There  is  nothing  to  distinguish  it  ttom  a  statement  made  by  the  party 
himself.    RushWorth  v.  The  Countess  of  Pembroke,  Hard.  472,  at 
first  seems  opposed  to  this  vie^;  for  thefe  the  defendant  was  not 
permitted  to  use  any  of  the  depositions  made  in  at  equity  suit,  where 
the  plaintiff  had    been    defendant    That  decision,   however,   waa 
founded  on  the  nature  of  the  proceedings  in  equity.    A  party  who 
uses  such  depositions  does  not  know,  beforehand,  what  they  are :  if 
be  did,  such  cases  Would  stand  on  the  same  footing  as  the  present. 
He  can  only  refer  to  what  he  expects  will  be  produced :  it  is  like  the 
case  of  a  witness  called  at  Nisi  Prius,  whose  evidence  does  not  bind 
the  party  calling  him.    It  is  quite  different  from  a  case  where  a  party 
proauces,  as  part  of  his  own  statement,  an  affidavit  of  which  he  knows 
the  contents.      Mr.  Justice  Patteson,  in  the  same  case,  p.  457,  lays  it 
down  positively  that  "when  a  party,  for  any  purpose,  produces  ft 
dbcument  containing  certain  statements,  such  statetnents  are,  as  against 
him,  evidence  of  the  facts  which  they  contain.'^    Mr.  Justice  Coleridge 
remarks  that  the  defendant  ''arms  himself  with  a  statement,  which  he 
makes  his  own,  and  uses.    That  is  clearly  evidence  against  him  after- 
wards of  the  facts  in  the  statement.    The  statement  may  be  of  more 
or  less  avail.''    The  same  learned  Judge  afterwards,  in  the  course  of 
his  judgment  in  the  same  case  says,  ''  As  to  the  depositions  in  equity, 
they  stand  on  the  same  footing  with  viv£  Voce  evidence  ^given   rt 0x7 
in  a  Court  of  law.    A  man  does  not  make  all  that  is  said  bv  a  I* 
witness  whom  he  calls  evidence  against  him  hereafter.    In  Chancery, 
the  depositions  are  sealed  up  from  the  time  of  their  being  taken  until 
pablication  passes.    That  is  like  the  ease  of  a  party  calling  a  witness^ 
whote  evidence  he  do^'  not  hear  till  il  is  given.    The  present  is  the 
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case  of  a  party  using  a  statement  which  he  has  seen  before  he  uses  it, 
and  which  is  neither  the  more  nor  the  less  admissible  for  being  made 
upon  oath.''  There  could  hardly  be  a  stronger  recognition  of  the 
principle  now  contended  for  by  the  plaintiff  than  the  above  judgments 
of  the  three  learned  Judges. 

In  the  subsequent  case  of  Gardner  v.  Moult,  10  A.  &  E.  464  (E.  C. 
L.  R.  vol.  87),  Patteson,  J.,  distinctly  recognises  the  above  doctrine, 
saying,  p.  468,  "  The  distinction  pointed  out  in  Brickell  v.  Holse,  7 

A.  &  E.  454  (E.  C.  L.  R.  vol.  84),  is  a  sound  one,  and  I  do  not  intend 
to  depart  from  it ;  but  it  is  not  material  by  what  name  the  document 
is  called.  It  is  in  substance  an  affidavit  within  the  meaning  of  the 
distinction  there  laid  down,  though  called  a  deposition.''  It  would 
certainly  be  a  strange  distinction,  as  pointed  out  by  Mr.  James  in  his 
very  able  argument,  if  it  were  to  be  held  that  a  deposition  read  as 
this  was  read  is  not  evidence,  but  that  an  affidavit  when  the  Court  is 
proceeding  on  affidavits  is  evidence  against  the  party  using  it.  It 
must  always  be  remembered  that  it  is  not  the  obtaining  the  affidavit 
or  deposition,  hut  the  making  use  of  it  as  true  with  knowledge  cf  the 

.  contents^  which  is  the  ground  on  which  such  evidence  is  supposed  to 
be  receivable.  These  cases  are  commented  upon  and  rightly'  explained 
*658]  ^^  ^^^  Court  of  Exchequer  in  the  case  *of  Boileau  v.  Rutlin,  2 
-'  Exch.  665,t  as  instances  of  admissions  by  conduct.  Parke,  B., 
said,  in  delivering  the  judgment  of  the  Court  in  that  case,  p.  680,  "In 
the  first  of  the  aoove-mentioned  cases  it  may  be  presumed  that  the 
defendant  prepared  the  affidavit,  which  he  afterwards  exhibited  as 
true :  at  all  events,  that  he  exhibited  it  for  the  purpose  of  proving  a 
certain  fact^  In  the  present  case  the  depositions  seem  to  me  clearly 
to  have  been  used  for  the  purpose  of  proving  the  very  fact  which  the 
plaintiff  sought  now  to  prove,  as  against  the  now  real  defendant,  by 
these  depositions. 

The  most  recent  case  on  the  subject,  Pritchard  v,  Bagshawe,  11  C. 

B.  459  (E.  C.  L.  B.  vol.  73),  is  a  very  strong  case  to  establish  that 
every  document  knowingly  used  as  true  by  a  party  in  a  suit  is  evi- 
dence against  him.  In  that  case  an  abstract  of  title  and  affidavit  had 
been  used  by  the  defendant  before  a  Master  in  Chancery  in  a  sait 
with  a  third  party,  and  the  same  were  afterwards  offered  by  the 
plaintiff  in  evidence  in  the  action  by  the  plaintiff,  a  stranger  to  the 
suit  in  equity.  The  very  learned  counsel  for  the  defendants,  in 
moving  for  a  rule  for  a  new  trial,  was  obliged  to  concede  that,  the 
affidavit  having  been  used  by  the  defendants  in  the  Chancery  snit, 
was  no  doubt  admissible  as  against  them,  but  he  insisted  that  the 
abstract  of  title  stood  upon  a  different  footing.  Sir  John  Jervis,  then 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  observed,  p.  463, 
that  ^*  it  would  be  a  dangerous  principle  to  lay  down  that  a  statement 
made  by  a  party  is  not  evidence  against  him,  because  it  is  not  quite 
full:"  and  the  Court  refused  to  grant  a  rule  on  the  ground  of  the 
reception  of  either  of  these  documents. 

♦6591  *^'  °^*y  ^®  observed,  with  reference  to  one  branch  of  Mr. 
^  Orove^s  argument,  that  the  affidavit  in  this  case  seems  probably 
to.  have  been  used  by  the  legal  adviser,  and  not  bv  the  party ;  as  was 
certainly  the  case  in  Gardner  v.  Moult,  where  tne  solicitor  was  the 
party  sending  the  witness  and  using  the  deposition,  and  the  Court  of 


Qneea't  Benob,  and  afterwarcb  tiie  Cp«rt  of  £j(olieqtt«r,  i&  iheyr 
lemarks  upon  that  oase  in  Boileau  v.  Batliiif  treated  tae  aot  of  tht 
lolicitor  am  the  aot  of  the  partj. 

Upon  this  atate  ot  the  authorities  I  fed  bound  to  hold  thai  a  doQ^r 
meat,  knowingly  uaed  as  true  by  a  party  in  a  Couft  of  justice,  if 
evidenoe  against  him  as  an  admission,  even  for  a  stranger  to  the  priov 
proceedings,  at  all  events  when  it  appears  to  have  been  used  for  the 
very  purpose  of  proving  the  very  fact  for  the  proving  of  which  it  14 
off^ed  in  evidenoe  in  the  subsequent  suit.  J  think  also  that  it  now 
appears  that  such  depositions  as  those  in  questiou  do  uot  &I1  within 
the  dass  of  cases  which  establish,  as  a  kind  of  exception,  that  a  part^ 
is  not  bound  by  evidence  which  he  adduces  without  kpowing  what  ^ 
mav  ium  out  to  he,  as  in  the  common  .caae  of  the  evidence  of  witne^pes 
called  at  Nisi  Fxius  by  a  party  who  .cannot  taU  sirhat  they  will  sav. 

I  am  quite  ^eosible  of  the  d^ulties  and  ipoQ]:^yeniences  whigh 
have  been  suggested  as  likely  to  ari^e,  and  have  had  and  still  havf 
great  doubts  upon  the  question,  and  I  am  ^^fy  glad  that  the  partiea 
vili  have  the  opportunity  of  having  it  diacuased  a^d  settled  m  &  Court 
of  error.  At  present  <the  caae  a^ms  to  me  to  &U  within  the  principfo 
eatablidied  by  tiie  weight  jof  the  autboritiea»  and  J,  certaiol;^  am  i^<^ 
prefMured  to  decide  *that  my  birother  Wilde  was  wrong  iu  r#MA 
reeeiving  the  evidenoe ;  and  I  therefore  ihipk  that  this  rula  ^  ^ 
fihonld  be  discharged. 

CocKBURzr,  C.  J. — ^I  am  of  opinion  that  tJ^e  depositions  qpoi|»  wl^idi 
&e  nmsent  c[uefltion  arises  were  properly  received  in  evidence. 

The  depositions  in  questioD  were  maae  in  a  suit  in  ChaiK^«ry  pi 
Edwards  9.  Mey ride,  in  which  the  real  defendant  in  the  present  action, 
Mr.  Mejrrick,  was  defendant,  and  which  was  a  suit  instituted  by  ihf 
plaintiff  Edwards  to  set  aaide  a  purchase  from  him  by  Meyrick  of  the 
estate  in  which  the  locus  in  quo  in  dispute  iu  the  present  action  is, 
according  to  Mr.  Meyrick's  pres^it  contention,  sitnate,  on  the  ground 
tUt  Mr.  Meyrick,  having  b^n  ihe  solicitor  of  the  y^idor,  had  takeo 
advantage  of  that  position,  and  had  not  giyen  full  vatoe  for  the  estate. 
In  order  to  negative  the  allegatLon  of  ii»adequacy  of  price,  it  becamf 
inaterial  to  Mr.  Meyrick  to  Ireduce  as  much  as  possible  the  acreage 
tad  value  of  the  estate ;  aod  the  depositions  in  question  were  takeu 
tad  naed  in  the  suit  for  the  purpose  of  -fiiang  the  acreage  at  a  giveu 
tmoaat,  and  materially  lowering  the  vtklm* 

Near  the  contest  in  the  pcesent  Astion  bein^  whether  an  eztensivii 
tract  of  mountain  land  forms  part  of  Mr.  Meyrick^s  estate,  or  belongp 
fo  the  Marquis  of  Bute,  as  lord  of  the  maoor ;  aod  it  being  clear  thai 
if  (he  acreage  and  vakus  of  the  estate  were  whftt  vas  contended  in  iht$ 
Chancery  suit  by  the  defendant,  the  locus  jn  quo,  in  respect  of  which 
for  the  purpose  of  the  preaeut  aetion  the  jr/^l  d^efeudaut,  Mr.  Mevrick, 
tuerts  a  right  of  ownership,  could  not  poa^bly  be  included  in  It,  the 
depositions  were  ^offered  in  evidence  op  the  part  o£lh^  pJaintiff  r^o^i 
^  the  purpose  of  proving  what,  according  to  the  defei^dant's  '- 
^  showing,  the  ext^it  a^d  value  x^  the  j^M»  really  was.  I  am 
^  opiaion  thai  these  depositioi^s  yere  pr^>per}y  admitted  jLn  the  preasAi 
*6^  as  assertions  miade  by  the  i»al  de&ivWv  Ufiyrisk,  as  to  facta 
iii^nal  to  :the  issue  in  itbe  actioa* 
It  cannot  be  doubted  that  a^mauVi  MfftriioM  AT  udmi^aipiis,  whaihw 
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ta^At  in  the  course  of  a  jadicial  proceeding  or  otherwise,  and  ii  Uw 
former  case  whether  he  was  himself  a  partj  to  such  proceeding  or 
not,  may  be  given  in  evidence  against  him  in  any  suit  or  action  ia 
which  the  fact  so  asserted  or  admitted  becomes  material  to  the  issae 
to  be  determined.  And  in  principle  there  can  be  no  difference 
whether  the  assertion  or  admission  be  made  by  the  party  himaelf  who 
is  sought  to  be  affected  by  it»  or  by  some  one  employed,  directed,  or 
invited  by  him  to  make  the  particular  statement  on  his  behalf.  In 
like  manner,  a  man  who  brings  forward  another  for  the  purpose  of 
asserting  or  proving  some  fact  on  his  behalf,  whether  in  a  Court  of 
justice  or  elsewhere,  must  be  taken  himself  to  assert  the  fiict  which 
he  thus  seeks  to  establish. 

In  Brickell  v.  Hulse,  7  A.  &  E.  454  (E.  C.  L.  R  vol.  84),  which  was 
an  action  against  a  sheriff,  an  aflMavit  used  by  the  defendant  with  a 
view  to  obtaining  interpleader  process,  for  which  purpose  it  was 
necessary  to  show  that  the  goods,  the  subject-matter  oi  the  action,  had 
been  seized  by  an  officer  of  the  sheriff,  was  held  admissible  on  the 
trial  of  the  action  to  establish  this  fact  against  the  defendant,  on  the 
ground  that  such  an  affidavit  was  equivalent  to  the  statement  of  the 
party  himself.  So,  in  Gardner  v.  Moult,  10  A.  k  E.  464  (B.  G.  L.  B. 
*6621  ^^^'  ^^^'  ^  deposition  *made  by  a  witness,  who  was  sent  by  tha 
^  solicitor  of  the  defendant  to  prove  an  act  of  bankruptcy  with 
a  view  to  a  fiat,  was  held  admissible  in  an  action  by  the  assignees  of 
the  bankrupt  against  the  petitioning  creditor. 

These  cases  appear  to  me  fully  to  establish  the  proposition  that, 
where  a  witness  is  called  for  the  purpose  of  proving  a  particular  fact, 
this  amounts  to  an  assertion  of  toat  fact  by  the  party  who  so  uses  his 
testimony.  While  I  concur  in  the  position  tnat  the  evidence  of  a 
witness  called  on  a  trial  is  not,  necessarily,  or  to  the  full  extent  to 
which  it  may  go,  admissible  against  the  party  calling  him,  in  a  future 
proceeding,  yet,  if  it  can  be  shown  that  the  witness  was  called  to 
prove  a  specific  fact,  it  appears  to  me  that  this  would  be  admissibla 
as  an  assertion  of  such  fact  by  the  party  calling  the  witness*  Thus, 
if,  in  Qardner  v.  Moult,  the  evidence  of  the  witness  who  was  seat  to 
prove  the  act  of  bankruptcy,  instead  of  being  taken  in  the  form  of  a 
deposition,  could,  according  to  the  procedure  of  that  Court,  have  beea 
taken  orally,  it  would,  in  my  judgment,  have  been  equally  receivabla 
as  being  in  effect  the  statement  of  the  party  using  it.  On  the  other 
hand,  as  I  have  already  said,  I  entirely  concur  in  the  position  that  it 
is  not  because  a  witness  is  called  for  the  purpose  of  proving  a  parties- 
lar  fact  or  facts  that  all  he  may  say  becomes  admissible  in  any  future 
proceeding  against  the  party  calling  him.  And  in  this  respect  I  see 
no  valid  distinction  between  oral  and  written  testimony.  It  haa^ 
indeed,  been  said  that  a  party  calling  a  witness  to  be  examined  ia 
Court,  may,  in  many  instances,  be  ignorant  how  far  the  witness  maj 
make  statements  unfavourable  to  the  party  calling  him,  while  a  partjr 
*66S1  ^^^"S  A  written  ^deposition  does  so  with  a  full  knowledge  of 
^  what  it  contains,  and  after  full  opportunity  of  balancing  the 
advantages  and  disadvantages  of  using  it.  But  it  must  be  borae  in 
mind  that  the  party,  in  the  one  case  calling  the  witness^  in  the  other 
usin^  the  deposition,  may  do  ao  not  only  without  the  intention  of 
abiding  by  all  the  witneaa  may  uj^  bat  with  the  delilierate  intentioa 
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of  calling  oa  the  Court  or  jury  to  disbelieve  so  much  of  the  eridenee 
as  makes  against  him.  Just  as,  at  Nisi  Prius,  a  party  is  sometimes 
under  the  necessity  of  calling  a  doubtful  or  even  a  hostile  witness,  in 
order  to  prove  some  part  of  his  case  which  cannot  otherwise  be  made 
oat,  and,  m  the  event  of  adverse  statements  being  made  by  the  witness, 
seeks  to  induce  the  jury  to  reject  them  as  unworthy  of  belief,  or  as 
contradicted  by  the  rest  of  the  evidence,  so,  in  the  case  of  written 
evidence,  a  deposition  or  affidavit  may,  under  similar  circumstances, 
be  used  with  a  view  to  the  adoption  of  a  part  and  the  rejection  of  the 
rest    It  would  be  in  the  highest  degree  unreasonable  to  suffer  the 

Earty  using  the  evidence  to  be  affected  by  that  portion  which  he  may 
ave  repudiated  or  disregarded,  on  the  ground  that  the  statements  of 
the  witness  must  be  taken  to  be  his.  Bearing  in  mind  that  the  true 
ground  on  which  such  evidence  is  admissible  is,  that  a  party  seeking 
to  establish  a  fact  by  evidence  in  a  Court  of  justice  njust  be  taken  to 
assert  the  fact  he  so  seeks  to  prove,  it  seems  to  me  to  follow ;  on  the 
one  hand,  that  oral  evidence,  so  far  as  it  shall  appear  to  have  been 
used  to  establish  a  specific  fact,  will  be  evidence  against  the  party 
Qsing  it,  as  an  assertion  of  that  fact ;  and,  on  the  other,  that  written 
evidence  will  be  admissible  against  the  party  using  it  in  a  subsequent 
proceeding  with  a  different  *party,  not  for  the  purpose  of  prov-  ri^aa± 
log  all  the  statements  it  may  contain,  but  only  so  far  as  it  shall  '• 
appear  to  have  been  used  to  establish  a  given  fact  or  facts.  It  is  not 
because  a  witness  may  have  been  called,  or  a  deposition  mav  have 
been  used,  that  all  the  statements  made  are  to  be  considered  as  Laving 
been  adopted  by  the  party  using  the  evidence.  In  order  to  render 
this  species  of  evidence  admissible  as  the  assertion  of  a  particular 
fact  by  the  party  usiug  it,  it  must  appear,  either  from  the  evidence 
itself,  or  from  extrinsic  circumstances,  that  it  was  used  for  the  purpose 
of  proving  such  fact. 

In  the  present  instance  it  sufficiently  app^rs,  both  from  the  deposi- 
tions themselves,  and  also  from  the  answer  of  the  defendant  in  the 
sait,  that  the  depositions  were  used  for  the  express  purpose  of  estab- 
lishing the  more  limited  acreage  and  value  of  the  estate.  This  being 
so,  the  depositions  were,  in  my  judgment,  admissible  in  the  present 
action,  as  showing  the  assertion  by  the  defendant  in  a  former  Ic^gal 
proceeding  of  facts  material  to  the  case  of  the  plaintiff  in  the  present 
action. 

I  am  not  insensible  to  the  inconvenience  that  may  result  from  the 
admission  of  evidence  of  this  sort.  The  evidence  may  have  utterly 
failed  in  its  effect  in  the  original  suit;  the  fact  which  was  sought  to 
be  established  may  have  been  disproved  by  other  evidence ;  the  deci- 
sion of  the  Court  or  jury  may  have  been  adverse ;  the  party  may  long 
since  have  abandoned  the  ground  he  formerly  took:  the  production  f>t* 
such  evidence  in  a  subsequent  suit  may  lead  to  collateral  issues  in  the 
shape  of  inquiry  into  all  the  circumstances  and  bearings  of  the  first: 
counsel,  too,  may  possibly  be  embarrassed  in  the  conduct  of  a  r«^x 
^caase  as  regar(u  the  production  of  evidence  by  having  to  con-  '-  • 
nder  what  may  be  its  effect  on  the  interests  of  their  client  beyond  the 
present  proceeding.  But  many  of  these  difficulties  would  obviously 
apply  in  the  case  of  statements  made  by  the  party  irrespective  of  legal 
P^^^<»edings,  which,  if  relevant  to  the  matter  in  dispute,  no  one  can 


'»i  RIOBABDS  t.  WMtffAN.    H.T.  1868. 

'  deny  to  be  admis^ble  «gaiD8t  him.  All  f beie  difioollieg  ^zut  eqiaflj 
^  in  the  ease  of  aftdavits  and  depo«itioDg  in  bankruptojr,  iK>tb  of  which 
'  hare  been  held  to  be  admissible.  The  difficulty  ib  which  it  is  sag- 
>  geated  that  counsel  would  be  placed  ia  the  ooaduot  of  a  came  becomes 
.  obvioa^lj  redueed  to  a  matter  of  small  impo^Uaoe  when  the  adnussi 
'  bility  of  the  depositioii  is  limited  bj  the  quc^liftcation  to  which,  in  mj 

view,  it  shosla  be  aubjeot,  namely,  that  it  oon  only  be  oaed  against 
.  the  party  to  the  extent  of  the  purpose  for  which  it  was  used  by  him 
'  in  the  former  suit. 

To  me  it  appeam  tiiat  so  soon  as  the  principle  is  admitted  that  cri* 

dence  giyen  for  the  purpose  of  proving  a  particular  fact  may  be  after- 

*  wards  received  against  the  pfttty  piwucing  it,  as  fa»ving  been  in 
'-  effect  his  statement,  the  admisaibility  of  depositions  used  in  a  suit  in 

equity  under  similar  circumstances  must  necessarily  follow.    The 

f  round  upon  wliich  it  bas  been  thought  in  Courts  of  lav  that  such 
epositions  were  not  admissible,  namely,  that  the  party  sending  the 

witness  before  the  examiner  had  no  <^portu&ity  of  seeing  the  evideoce 
'  till  it  was  produced  in  Court,  proves  to  have  been  foundS  on  «n  eotire 
'  misapprehension  of  the  practice  of  Courts  of  equity.  I4  was  shovn 
« incontrovertildy,  in  Ihe  course  of  the  mrgument  Wore  us  in  the  pre- 
/  nffkt  case,  ^at  ut  |be  time  the  suit  of  Sawaids  «.  Meymsk  was  pend- 

*6&61  ^^^'  ^^  parties  to  a  suit  in  equity,  after  fmblicataon  of  the 
^  '^^evidence,  were  entitled  to  use  or  to  inject  auch  depo8iti<Nis  as 

(b^y  thought  fit.  It  is  plain  from  the  language  of  Lord  Denman..  aod 
:  of  Patteson  and  C<4eridge,  Js.,  in  BrickeU  «.  Qutae,  7  A.  4  K  4di 
'  4M-8  (E.  C.  L.  B.  vol.  84),  that  had  those  learned  Judges  been  aware 
'  <tf  the  real  state  of  the  practice  in  equity,  they  would  Imi  ve  considered 
'  depositions  in  an  cquit^  auit  aa  atanding  on  the  si^ne  footing  as  a§- 

davits  and  depesitioBs  in  bankruptcy. 

I  feel  it  scarcely  necessary  to  notice  the  objection  that  oonnsel  in  a 

suit  are  not  authorized  to  af^  their  client  beyond  the  limits  of  the 
'  cause  immediately  in  hand.    The  same  argument  might  be  urged  ia 

the  case  of  affidavits  and  of  depositions  in  banfcrfiptcy,  the  admitsi- 
'  bility  of  which  cannot  now  be  denied.    But,  in  my  opinion,  a  oouasel 

*  ^conducting  a  cause  must  be  taken^  ^  to  the  ^production  nnd  use  ef 
'  oyidenoe,  to  be  acting  upon  instructions  from  his  iriient,  und  as  repre- 
'  reciting  the  client,  and,  ii  evidence  is  produced  4o  establish  «  particular 

fact,  that  fiict  must  be  considered  as  asserted  by  the  party  ia  the 
'  eiiuse. 

'For  these  reasons  I  am  of  opinion  that  the  evidence  was  righdj 
'  received,  and  consequetttly  that  this  rule  mcist  be  disohaiiged. 

Bula  dttchaiged. 

Gabb  And  Anodier  v.  jSir  Mqse3  MotrnOTOW,  Bart.  {Nov.  17),  aod 
^▲BB  and  Anotiher  v.  Thje  Botai;*  £xc94^09  AdS^Bi^ ck  Cobpora- 
HON  (Nov.  20),  will  be  r^ortied  with  Uie  pf^oeedii^  in  th^  jExche- 
'  ^tnor  Chamber. 
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•IN  THE  EXCHEQUEJB  CHAMBER.  [•667 

The  QUEEN,  on  the  proeeention  of  the  Burial  Board  of  AMEBS- 
HAM,  V.  The  Overseers  of  COLESHlLU    [N'w.  29, 1864.} 

BMfi0i  AbI,  18  4b  10  VkU  e.  128.^ilintAM  uniUd  far  eeclmaiUcal  purpow, 

1.  ConeeMQiB,  thai  where  two  psrlfhei  of  pUaei  Heh  m^\AtMthig  iUr  oirn  pout,  aiV  ««IM 
togtther  for  eeelesUttieal  parft^feei,  %  Burial  Bocf4  fb^  (he  whole  dlitritfty  appoti^le<i  hjr  th«  . 
rote  of  the  YesCry,  or  meeting  in  the  natnrtf  of  s  Ti4rti^»  ft  ptt^\f  tfOttitttvted,  h^  tirtoe  of 
itak  16  4  19  Viet.  o.  128,  reaa  in  eOnneetlotf  wKh  ifrit.  16  4  16  Viet.  o.  89. 

1  Held,  in  such  a  eaie,  that  In  the'  eOatrlk«l  fbr  pr6rt[d)ttf  for  tbi  etpeovei  of  (be  ^vrial-  ^ 
froand,  the  Burial  Board  ooght  to  fix  the  tUtk  payaWe  onoe  tbt  all)— not  to  fix  oiSe  defiMM 
proportion  for  the  amonnt  to  Whtbl  each  of  the'  t#d  pAlih«i  Or  plieetf  !i  to  b#  OhiiFgiMlIe  1* 
fstare. 

1  Held,  in  fiieh  a  t^  that  #here  m^fMf  Ir  tmitovred  hf  fW  Burial  Board  f o^irdi  the  ' 
cxpeosei  of  proriding  t^O  bdriat-^rOrfnd',  the  dMd  ihotld  cha^  th«  ew  boiTO#0d  dpoa  the 
fatara  ratei  Of  the  one  part  of  the  parish,  iAd  atio  «po«  tho  ftf  tnfe  ratii  of  the  ofli#r  piafU 

Ebrob  having  been  brought  on  the  judgment  in  thift  r^^i^ a  • 
case,  reported  vol.  2,  p.  825,(rf)  it  Wad  heard  ♦before  Efl^,  0,  J^  ^    ^ 

(o)  The  ease  M  oUt  tii  (ha  ife^ti  c/f  the  prdeeodtngi  in  the  Coatt  bcilo#,  p.  829,  tt  thM 
originiUlj  settlod  by  th«i  ar&Mrittor.    It  #ar  aftet#a«d«  $hnt  haek  to  h!ii  to  itate  the  foeta  itt  a  * 
borc  summary  manner,  aild  ott  (ktf  NMnd  sfafedMBf  tMr  Oese  #ai  arg^ild  and  fb^  jttdgtaefit 
•f  the  Coaft  pro6teded.    The  f^poHet**  Wenr  sit|ipl1ed  iHth  the  firVI  ease  ottiy,  and  thei«  waa 
svihing  either  in  it  or  the  arguments  dt  thU  Jndgmetft  «o  fbdieaW  the  OxlsMea  of  My  othet. 

Tbe  leeond  tfa^e  #ai  aS  folloWt. 

1.  AmcrshaiA;  otherwtM  Agttohdoiblitt  (#ht6li  M  ttw  patpotet  of  ikUmtt,  ihd  lWth«M  - 
pvrpoics  only,  is  called  Amanham  prop«r),  ii  te  ^  Oott«rlMB  Of  Biiliklllglltii  «»d  Hettiirdf  ' 
tkd  Bdjoins  Coleshit!. 

1  Tbe  two  conetitnte,  for  alt  eeelettaitloal  |i«tpOf4^,  oae-^lba  pirMi  of  Amortdiisi  and 
they  bare  one  choreh  only;  thfi  i«  M  tbefr  Joint  Me,  ahd  li  Mteilly  slMiM  Ih  Aasefibaim 
{•Toper. 

5.  Adjoittlag  th«  ehnfeh  Is  a  dlMr^yaM^  HhWh  wM,  dp  M  IM  9$Mtltf,  lift,  tho  pifM 
^rUUgfoand  for  both  plaees.    fhere  iNrfa  thre^  dtsient^ri^  ehi^tM  tif  AuMrAam  ffiroper^  and  • 
tbere  were  burial-plaees  eonneeted  #!th  Chem,  hot  fMre  «rai'BO  hMd*]^ldde  itt  Colaeh{ll« 

4.  Amertbav  proper  Mas  abo«C  SliO*M  ihhaMtaiies,  and  m  rileiife  valM  of  Md6<.  ColMfll 
aboQt  606  inhabiunu,  and  i  ratoaUO  Tahta  of  IT58I. 

6.  Eaeh  of  the  said  ptiMt  separatrfy"  maintaMi  Ka  podr/  ^pMiillif  !tf  o4rtf  ofeitaew^ 
isrr«Tort  of  highways,  assessors  of  taxes  and  constables,  and  makes  ont  its  own  Jwy  NstaaA^ 
liiti  6f  Yoieri    Amorshaia  proper  retttrni  i#d,  isd  OobshtB  ofcd»  iMmb^t  ie  tho  hoaM  of 
pirdlaai. 

5.  The  ratepayers  of  Amersham  proper  and  o^  OdleMhlll  IfsrTtf  iMMf  MOifitdflMd  Id  ilMit  ta. 
•M  rcttij,  and  transact  all  hasiaoss  ntnaBy  tfasiaoMi  al  *  pftfrish  fUMf,  «EOepllaf  tflv  said 
itpante  matters. 

7.  The  imtepajers  of  Coleshill  hare  been  aeeastooMd  to  meet  se|MgM«ty  ftr  Mali  iap«rMa' 
■atlerf. 

8.  The  rttepaydrt  of  Aih^shaih  hdrls  IliO  biMn  deodAoiMd  fo  dMMl  iepa^aleiy  Iw  M6k 
Nparate  matters,  but  hard  oceafloAally  traotdoted  s«eti  riiaften  at  iaeli  gdnerdi  toatty* 

9.  Bj  orders  of  thO  Queea  hi  Connell  of  the  21H  Jn«y  dad  Hill  At|Mt»  IfW,  MspeeHtaty, 
tlie  laid  burial-gronnds  were,  with  exeepfiOnt  not  liiatarfal  W  tMi  edde^  dIoMd  fimb  the  Isl 
JiaiUTy,  I860. 

10.  The  vestry  of  thd  two  places  dtd,  en  the  f th  OetbbOf,  l«6t,  Ott  d  Mi^tittla«  signed  by 
n«re  tban  ten  ratepayers,  in  fact  resolTe»  **  That  a  bttriat-gl^»«ad  lfce(«ld  bd  p^ottded,  wader  tha. 
Banal  Acts  in  force  in  ^n^land,  forr  the  said  pkf ilih  of  AideHhadi,''  add  did  la  ftidt  #■  the  fist 
^ober,  185:^,  appoint  a  Bartal  Board  la  parsttanee  of  the  said  Aet*  fo^  Ihd  ddld  parish. 

IK  The  approrat  ot  oae  of  Ile^  Majesty's  prHidpal  S«»retarSai  of  Stale  was  ablalaed,  aa 
nqaired  bj  the  Vth  section  of  the  SO  A  21  Vict  o.  81,  to  fha  appotnUaetil  of  tha  said  Board. 

12.  PfeTlonsly  to  the  said  approrat  tde  Tostty  eterk  had  traaemlMid  to  tha  Seetelaiy  of 
^a  the  folIoWla^  i*esolatfofl,  ^*  That  it  lir  InOxpOdieal  to  provMe  a  atfpiMtd  hnrial-greaad  for 
ftt  hamlet  of  CoIeehiU,  bat  that  a  bnrlal-ground  be  prorided  fOr  that  portion  of  the  hamlei 
<<  CMhm  #htth  is  it  tiM  pariih  of  Aiadrsham,  la  Ifad  eMiMji  of  Haftd  JelMly  ivl« 
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Pollock,  C.  B.,  By]  is  and  Keating,  Jb.,  and  Bramwell,  Channel!,  and 
J       *J.  A.  RuBsell  {Griffits  with  him),  for  the  defendants  (having 

of  Ibe  parUli  of  Amenbam  whleb  if  in  tbe  eonnty  of  Bnoki."  And  tbis  rMolntSon  wts  iMtaml 
In  iadoeing  fbo  Seotetarj  of  Stnto  to  give  bis  opproTaU 

18.  Tbe  laid  reaolotion  wm  in  fact  agreed  to  al  a  meeting  of  tbe  ratepayers  of  CoIeikiU, 
hold  on  tbe  19tb  Oetober,  1857,  in  tbe  nsnal  manner  of  tbe  said  separate  meetingSp  and  aihr 
dm  and  suffleient  notice ;  tbe  rector  of  Amersbam  was  obairman  tbereof. 

14.  Tbe  said  Burial  Board  did  in  faot  ebarge  tbe  bamlet  of  Coletbtll  witb  tbe  pajntBt  of 
tbo  said  moo^  witb  interest  in  tbe  said  writ  in  tbat  liebalf  mentioned. 

16.  Tbe  said  requisition  was  not  signed  hj  any  ratepajer  aotuallj  residing  In  Colesbni,  vai 
altbongb  soreral  ratepayers  of  Colesbill  took  a  part  in  tbe  prooeediogs  of  tbe  meeting  of  the 
9tb  Oetolier,  no  aotnal  resident  of  Colesbill  did  so. 

16.  Tbe  minutes  of  tbe  meeting  of  tbe  19tb  October  were  signed  by  tbe  ebairman  only;  tht 
ratepayers  present  usually  sign  tbem.  Tbe  resolution  was  carried  by  twelre  against  ten,  tod 
Iwo  only  of  tbe  minority  aotnally  resided  in  ColesbilU  At  tbis  meeting  Mr.  James  Cbristaai, 
m  resident  of  Colesbill,  gare  tbe  following  notice : — "  I,  James  Cbristmas,  on  bebalf  of  th» 
hamlet  of  Colesbill,  demand  a  poll  of  tbe  bamlet  upon  tbe  proceedings  of  tbis  Teetry,  beld  this 
19th  October,  1867."  And  thereupon  tbe  meeting  was  adjourned  to  the  Slst  of  October,  for 
taking  a  polL 

On  tbe  next  day  tbe  said  James  Christmas  fare  to  tbe  cbairmaa  and  to  tbe  orencer  of 
Colesbill  tbe  following  notice : — 

^  To  tbe  overseers  of  tbe  hamlet  of  Colesbill,  In  the  county  of  Hertford,  and  the  Ber.  Joka 
Tyrwbitt  Drake^  tbe  chairman  of  tbe  Tostry  meeting  held  in  and  for  tbe  said  bamlet  on  tbe 
19tb  Oeloher,  1867.  I  hereby  giro  you  notice  tbat  I  abandon  the  demand  of  a  poll  made  by 
tarn  of  tbe  said  Tcstry  meeting,  holdea  In  and  for  the  said  hamlet  of  CidoshiU,  on  the  19tb  rf 
October  instant,  and  tbat  I  do  so  on  tbe  following  grounds. 

"  (1.)  Tbat  tbe  resolution  proposed  and  seconded  at  the  said  Tsatry,  and  upon  wbieb  I 
demand  a  poll,  was  not  a  resolution  tbat  could  be  legally  put  and  carried  at  such  restry  nader 
tha  notioe  in  puriuattco  of  which  such  reatiy  was  holden. 

"(S.)  Tbat  the  owners  of  property  within  tbe  said  hamlet,  not  being  tbe  occupiers  tbtreoC 
who  TOted  at  such  restry  upon  tbe  said  resolution,  were  not  duly  or  legally  qualified  to  do  is, 
inasmuch  as  the  prorisions  of  tbe  Act  of  Parliament  of  tbe  13  A  14  Vict  c  99,  whereby  the 
▼estry  of  any  parish  may  from  time  to  time  declare  tbat  tbe  owners  of  certain  tencncoti 
withia  tho  parish  shall  be  assessed  to  tbo  rates  for  the  relief  of  tbe  poor,  in  respect  of  meb 
tanemants,  Instead  of  tbo  occupiers  tbereoi^  bad  not,  prerlously  to  such  owners  being  rated  to 
Ihe  relief  of  the  poor  of  the  said  hamlet,  been  complied  witb. 

"  (S.)  Tbat  inasmuch  as  tbe  said  restry  meeting  stands  adjourned  generally  untfl  TnAaj 
next,  the  S3d  of  October  Instant,  it  Is  not  lawful  for  a  poll  of  tbe  bamlet  to  be  taken  upon  sbj 
resolution  on  a  sul^ect  proposed  at  sueh  restry^  oBtil  the  proceedings  of  such  restry  iball  be 
anally  elosed. 

"  (4.)  Tbat  tbo  poll  baring  been  commenced  on  Monday,  the  19th  of  October  instsal,  sad 
tbe  fortber  taking  tbereof  adjourned  until  Wednesday,  the  Slst  of  October  Instant,  ii  iU^ 
•Bd  had  for  want  of  continuance  in  such  polling.'' 

In  eonsequence  tbereof  tha  said  poll  was  not  proceeded  with. 

Other  resident  ratepayers  protested  at  tbe  said  meeting  tbat  it  was  illegal,  and  they  relheed 
to  sign  the  minutes  tbereof. 

17.  On  the  election  of  tbe  members  of  tbe  Burial  Board,  flro-twelfths  in  ralne  of  tbe  rata- 
payen  of  Colesbill  polled ;  among  these  were  two  who  resided  in  ColesbilL  Tbe  ddbadeat, 
Thomas  Ires  (one  of  the  orerseers  of  Colesbill),  who  came  to  reside  in  Colesbill  on  tbe  day  of 
tbe  polling,  and  one  other  rwldent  In  Colesbill,  also  roted,  they  baring  been  then  and  there  eerer- 
ally  rated  on  their  own  claims.  Of  the  nine  members  of  tbe  Board  four  are  rated  in  Coletbill,  but 
all  are  resident  in  Asccrsbam  proper,  and  none  in  ColesbilL 

18.  Tbo  seal  of  tbe  Board  has  the  following  Inscription.  ''  The  Burial  Board  of  AnMrehsa 
in  tbo  oonntiee  of  Buckingham  and  Hertford." 

.  19.  Tbe  appointment  of  tbe  restry  clerk  was  ordered  by  an  order  addressed  "  To  tbe  cbsrvb- 
wardens  and  orerseers  of  tbe  poor  of  the  parish  of  Amersbam,  in  tbe  county  of  Buckiagbsm" 
He  dees  not  interfere  in  any  matter  relating  exdusirely  to  Colesbill,  and  his  salary  ie  paid 
exdusirely  from  tbe  rates  of  Amersbam  proper. 
Tbe  pleadings  appended  berfto  are  to  form  part  of  this  case.    (See  rot.  S,  p.  825.) 
The  deed  of  the  6th  October,  1868^  mny  be  referred  to,  if  necessary,  as  part  of  this  oasa 
(See  tbis  deed,  rol.  S,  p.  868.) 
The  dcfondnnts  contend  that,  by  reason  of  tbe  Ibets  contained  in  paragn^bs  16  to  1^  and 
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abftiidotied  the  first  point  on  wbicli  the  ^judgment  of  the  t^a^q 
Oourt  below  proceedea,  namely,  the  proper  constitution  of  the  *- 
Buiial  Board). — The  second  *and  third  points  depend  on  the  r^ofj^ 
construction  of  stat.  18  k  19  Vict.  c.  128,  entitled  "An  Act  I-  ^' 
further  to  amend  the  lavs  concerning  the  burial  of  the  dead  in  Eng- 
land/' sect.  11  of  which  enacts:  '^  Where  a  parish  or  place  has  been 
united  with  any  other  parish  or  place,  parishes  or  places,  for  all  or 
any  ecclesiastical  purposes,' or  where  two  or  more  parishes  or  placea. 
have  heretofore  had  a  church  or  a  burial-ground  for  their  joint'  use, 
or  where  the  inhabitants  of  several  parishes  or  places  have  been 
accustomed  to  meet  in  one  vestry  for  purposes  common  to  such  seve- 
ral  parishes  or  places,  it  shall  be  lawful  for  the  vestry  or  any  meeting 
in  the  nature  of  a  vestry  of  such  several  parishes  or  places  in  any  of 
the  cases  aforesaid,  and  whether  any  one  or  more  of  such  parishes  or 
places  do  or  do  not  separately  maintain  its  own  poor,  to  appoint  a* 
Burial  Board,  and  from  time  to  time  to  supply  vacancies  therem,  and 
to  exercise  the  same  powers  of  authorization,  approval,  and  sanction^ 
in  relation  to  such  Burial  Board,  and  such  other  powers  as  under  the 
said  Acts  and  this  Act  are  vested  in  the  vestry  of  a  parish  or  place- 
separately  maintaining   its  own   poor ;  and  the  Burial   Board  so 
appointed  shall  have  all  the  powers  for  providing  a  burial-ground  for 
the  common  use  of  such  several  parishes  or  places,  and  for  facilitating 
interments  and  otherwise,  as  if  such  several  parishes  or  places  had 
been  a  parish  separately  maintaining  its  own  poor ;  and  the  expenses 
of  the  Burial  Board  appointed  under  this  provision  shall  be  borne  by 
the  several  parishes  or  places  for  which  such  Board  is  appointed,  and 
shall  be  apportioned  among  them  by  such  Burial  Board  in  proportion, 
to  the  value  of  the  property  in  such  several  parishes  or  places  as 
rated  to  the  relief  of  the  poor;  and  the  sums  required  by  the  Burial 
Board  *in  respect  of  the  portion  of  such  expenses  to  be  borne  r#g«To 
by  any  such  parish  or  place  shall  be  paid  out  of  the  rates  for  ^ 
the  relief  of  the  poor  in  such  parish  or  place,  in  Hke  manner  as  if  such 
Burial  Board  had  been  appointed  for  such  parish  or  place  alone.'' 
The  contract  for  providing  for  the  expenses  of  the  Burial  Board  ought 
to  have  fixed  one  definite  proportion  for  the  amount  to  which  the 

Crish  of  Amersham  and  the  hamlet  of  Coleshill  respectively  should 
charged  in  future;  and,  on  the  same  principle,  when  money  was 
horrowed  by  the  Board  the  deed  should  nave  charged  the  sum  bor« 
rowed  upon  the  future  rates  of  each  part  of  the  parish  respectively. 

O^Mdlky,  control,  was  not  called  on. 

Erlb,  C.  J. — I  do  not  see  in  what  other  way  the  deed  could  have 
been  framed  so  as  to  carry  out  the  intention  of  the  parties ;  and  this 
very  proceeding  is  a  proof  of  that,  because  it  appears  from  the  man- 
damus before  us  that  the  hamlet  of  Coleshill  is  now  sought  to  be 
charged  only  with  its  proportion  of  the  expenses  of  the  Board.  As 
to  fixing  the  definite  proportions  to  be  borne  by  Amersham  and 

•tbcnriM,  tbe  BorUI  Board  wu  not  legmllj  oonttitatod,  and  that  tb«  aaid  Board  had  no  power 
to  eliarg«  tba  haalot  of  Coloihill  with  the  paymont  of  the  aaid  money,  with  intareit,  or  anj 
pirt  thoraof. 

The  qncttloa  for  fha  opinion  of  the  Coori  waa.  Whether  the  laid  Board  had  the  power  to 
ebtrge  the  raid  hAaalet  with  the  pajment  of  the  aaid  monejf,  and  whether  it  did  legally  do  ao. 

If  theee  queetioni  were  aniwered  in  the  afflrmative,  the  rerdiet  fonnd  for  the  proaecvtoif 
vai  to  itaad:  otherwiae  the  rerdiei  wae  to  be  Mt  Mide  and  entartd  for  the  dafeadaata. 
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Qpleflfaill  respteiively  in  fiitnre^  it  i6  to  bd  remembered  that  tMr 
positions  ttii^bt  b6  reversed,  so  tbaft  tbe  part  of  the  united  piriah 
ffbiofa  is  now-  tbe  richer  might  bedome  tbe  poorer. 
The  rest  of  the  Oonrt  conovrrring)  /udgment  affirmed. 
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In  this  Term^ 

William  Henry  Cooke,  John  Oraj,  and  John  Jtosepb  Powell,  Esqi, 
were  appointed  of  Her  Majesty's  Counsel  learned  in  the  law 

In  the  Vacation^ 
*  Sir  William  Wigbtman,  ]^nigbt,  one  of  tbe  Justices  of  ibis  Court, 
died  suddenly  at  York,  Deo.  10,  where  ne  was  holding  tbe  Winter 
Special  Oommjssio&  of  oy^  and  terminer  and  gaol  delivery  for  that 
eounty. 

Mr.  Justice  Wightmlm  was  succeeded  in  bis  office  by  William 
8hee,  Esq.,  the  Queen's  Seijeant 

Bbbert    Porrett    Collier,  Esq^  her   MqestyV   Solicitor-Oeneral, 
leceived  the  honour  of  Knie^thood* 
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CASES 

AEQVED  AKB  DETEBMINED 

THE  QUEEN'S  BENCH, 


Silfl.rq  <£nm, 


The  Jadges  who  usaally  aat  in  Banc  in  this  Term  were : 

CoCKBtlAN,  0.  t^. 

Cboxptok,  J. 


BliktSSOKSf  J. 
MSLLOB,  Ji 


WISHART  and  Another  v.  FOWLER.    Jan.  IS. 

Bankn^iey  Act,  1801,  21  ^  25  Tici.  t.  134,  i.  Id4.— iW  d/  diiiffnment.— 

iUm. 

The  Baokraptey  Aet,  1861»  34  A  S'5  Viet  0.  1S4,  ■!  HM,  eniete  tbtt  ^rcr^  deed  by  yii\th  t 
Mtor,  not  bdag  a  bwknipi,  m«Mi  ft«/y  artfe.ttge«Miit  Witb  bit  eroiitdri  for  th*  diittiblitiony 
tt.,  *r  Us  tttetfe^  "than,  #ltbte  t«r«iity-«l|^t  d«yt  from  cud  slier  tb*  exe«ntloii  Ibereef  b/ 
ne^  debtor,  or  vUblo  raeb  ftniber  tiai#  rii  tbe  Cdnrt  lo  Londott  ibftll  allow,  be  re^ittertd  ia 
tbt  Coart  of  Bsokniptoy ;  and  in  default  ibereof  iball  not  be  received  in  eyid^nce."  ifeld, 
tbat  tbe  Court  of  Bankruptoj  bai  powef  to  allow  ftiHber  tftbe  fbr  regitftralioik  after  tbt' 
tnacy^gfat  daya  fav?«  alapitd ;  ttaA  ibat  •  dMd  to  ttf^krterad  to  adiaiMlbla  ib  ^rldetaee. 

• 

Intebplsabiir  issue  to  try  whether  certain  goods  seized  by  th^ 
sheriff  of  London  on  the  27th  January,  1868,  under  a  writ  of  fieri 
facind,  at  the  suit  of  the  plaintiff  against  one  Samuel  Oriffiths,  werei 
tt  the  time  *of  the  seizure  the  property  oi  the  plaintiff  as  r^atfr 
against  the  defendant.  I  oo 

On  the  trial,  before  Wightman,  J.,  at  the  London  Sittings  in  Easter 
Term,  1868,  it  appeared  that  tbe  plaintiffs  claimed  under  a  deed  of 
arrangement,  dated  the  26th  January,  1863,  and  made  between  Samuel 
Griffiths,  the  debtor,  of  the  first  part,  Frederick  Augustus  Wishari 
and  James  Jonathan  Griffiths,  trustees,  of  the  second  part,  and  the 
Mvertl  other  creditors  of  the  debtor  of  tbe  third  part :  by  which  ther 
^htor  assigned  all  his  sfock  in  trade,  furniture,  and  other  personal 
estate  to  F.  A.  Wishart  and  J.  J.  Griffiths*  trustees/  upon  trust  for  tbe 
h«ne6t  of  his  creditors.  The  deed  was  eleouted  by  the  deUor  on  the 
26th  January,  and  by  the  plaintilfe,  as  tnistiees^  on  the  27th;  but  th< 
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assent  and  approval  of  the  deed  by  a  majoritj  in  number  represent 
ing  three-fourths  in  value  of  the  creditors  of  the  defendant  whose 
debts  respectively  amounted  to  102.,  was  not  obtained  until  the  23d 
February,  the  last  of  the  twenty-eight  days  within  which  the  deed 
ought  to  have  been  registered  pursuant  to  sects.  192  and  194  of  The 
Bankruptcy  Act,  1861,  24  &  26  Yictr.  c.  184.  An  application  was 
made  on  that  day  to  Commissioner  Goulburn  that  the  Chief  Begistrar 
should  be  at  liberty  to  register  the  deed  upon  the  verification  thereof 
by  affidavit,  without  requiring  the. account  of  the  debts  to  be  verified 
by  the  oath  of  the  debtor  himself,  on  the  ground  that  he  had  absconded 
shortly  after  the  execution  of  the  deed,  aud  that  his  plaoe  of  abode 
was  unknown.  This  application  was  refused,  as  well  as  another  made 
at  the  same  time  to  enlarge  the  time  for  registering  the  deed.  On  tbe 
25th  another  application  to  enlarge  the  time  was  made  to  Commis* 
sioner  Holroyd,  on  which  it  was  ordered,  *'That  the  said  Frederick 
*6761  ^^S^^^^^  Wishart  and  James  Jonathan   '^Griffiths  shall  be 

^  allowed  further  time  until  the  2d  March  next  inclusive  for  the 
registration  of  the  deed  of  assignment,  so  that  it  may  be  receivable  in 
evidence  under  the  194th  section  of  the  said  Act ;  but  this  order  is  in 
no  way  to  interfere  with  the  4th  condition  of  the  192d  section  of  the 
Act."  The  deed  was  accordingly  registered  on  the  2d  March,  1863. 
There  was  also  an  affidavit  in  the  Court  of  Bankruptcy  that  the  value 
of  the  property,  credits,  estate,  and  effects  mentioned  in  the  deed  did 
not  exceed  8002. 

It  was  objected  for  the  defendant  that  the  deed,  not  having  been 
duly  registered,  was  inadmissible  in  evidence ;  and  thereupon  a  ver- 
dict was  entered  for  the  defendant,  leave  being  reserved  to  move  to 
enter  a  verdict  for  the  plaintifb  if  the  Court  should  be  of  opinion 
that  the  deed  was  properly  receivable  in  evidence. 

In  the  same  Term,  Sir  O.  Honyman  obtained  a  rule  acoordinglj, 
citing  Lord  Ward  v.  Lumley,  5  H.  &  N.  656.t 
.  Barnard  and  Ernest  Seed  showed  cause. — The  Bankruptcy  Act, 
1861,  24  k  25  Yict.  c.  184,  s.  194,  enacts  that  "every  deed,  instru- 
ment, or  agreement  whatsoever,  by  which  a  debtor,  not  being  a  bank- 
rupt, conveys  or  covenants  or  agrees  to  convey  his  estate  and  effects, 
or  the  principal  part  thereof,  for  the  benefit  of  bis  creditors,  or  makes 
any  arrangement  or  agreement  with  his  creditors,  or  any  person  on 
tibeir  behalf,  for  the  distribution,  inspection,  conduct,  management,  or 
winding  up  of  his  affairs  Or  estate,  or  the  release  or  discharge  of  such 
debtor  from  his  debts  or  liabilities,  shall,  within  twenty-eight  days 
from  and  after  the  execution  thereof  by  such  debtor,  or  wiUiin  such 
*6771  ^^^^^^^  ^'"^®  ^^  ^^^  Court  in  London  shall  allow,  be  registered 

^  in  the  Court  of  Bankruptcy ;  and  in  ^default  thereof  shall  not 
be  received  in  evidence."  By  seot.  192,  one  of  the  conditions  of  the 
deed  being  valid  is  that,  within  twenty-eight  days  from  the  day  of  its 
execution  by  the  debtor,  it  shall  be  produced  and  left  at  the  oince  of 
the  Chief  Registrar  for  the  purpose  of  being  registered.  An  applica- 
tion to  extend  the  time  for  registering  a  de^  under  sect.  194  mast  be 
made  before  the  twenty-eight  days  have  expired,  and  can  only  be  made 
once.  It  is  true  that  in  Lord  Ward  v.  Lumley,  5  H.  &  N.*656,t  the 
Court  of  Exchequer  allowed  an  appeal  under  sect.  87  of  the  Common 
Law  Procedure  Act,  1854,  though  the  application  was  not  made  until 
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after  tbe  expiration  of  the  ti  Jie  limited.  But  ao  appeal  affects  only 
the  two  parties  to  an  action ;  and  it  was  not  intended  that  a  Commis- 
flioner  in  bankruptcy  shou.d  have  the  same  power  as  one  of  the 
Coarts  at  Westminster:  he  has  only  the  same  sort  of  power  which  an 
arbitrator  has.  If  such  an  application  could  be  valid  after  the  twenty- 
eight  days,  the  trustees  might  stand  by,  and,  having  allowed  execu- 
tion by  some  creditors  to  be  levied,  register  the  deed  as  against  the 
rest.  [CocKBUBN,  C.  J. — If  the  application  was  not  made  until  a  con- 
siderable time  after  the  expiration  of  the  twenty-eight  days,  the  Com- 
missioner would  not  in  tne  exercise  of  a  sound  discretion  grant  it. 
The  intention  of  the  Legislature  that  these  deeds  should  not  be  kept 
in  suspense,  is  consistent  with  a  power  to  enlarge  the  time  being  given 
to  a  Court  in  which  they  have  confidence.]  The  time  cannot  be  said 
to  be  enlarged  or  extended  if  further  time  is  given  after  the  expira- 
tion of  the  twenty-eight  days.  The  Legislature  intended  that  there 
should  be  a  register  of  such  deeds  which  creditors  might  search. 
[CocKBUBN,  C.  J. — Suppose  the  time  were  extended  within  r^atrQ 
the  twenty-eight  *days,  the  creditors  would  not  have  notice  of  '■ 
it:  therefore  they  are  not  in  a  worse  position  by  allowing  the  time  to 
he  extended  after  the  expiration  of  the  twenty-eight  days.] 

Sir  G.  Honyman,  in  support  of  the  rule. — This  point  was  decided 
hy  the  Lord  Chancellor,  on  the  18th  February,  1868,  in  the  case  of  In 
re  Adamson,  in  which,  on  motion  by  Mr.  Sivainsan,  he  ordered  an 
extension  of  time  to  be  granted  for  registering  a  deed  after  Commis- 
sioner Holroyd  had  refused  it  on  the  ground  that,  the  application 
heing  made  to  him  after  the  expiration  of  the  twenty-eight  days,  he 
had  no  power  to  extend  the  time.  Lord  Ward  v.  Lumley,  6  H.  &  N. 
656,t  was  decided  on  similar  words  in  sect.  87  of  The  Common  Law 
Procedure  Act,  1854;  and  on  stat.  8  &  4  W.  4,  c.  42,  s.  89,  it  has 
heen  held  that,  though  an  arbitrator  cannot  enlarge  the  time  for  mak- 
ii^g  his  award  after  the  expiration  of  the  original  time,  yet  the  Court 
has  that  power :  Parbery  v.  Newnham,  7  M.  &  W.  878  ;t  Leslie  v. 
Bichardson,  6  C.  B.  878  (E.  C.  L.  R.  vol.  60) ;  Parkes  v.  Smith,  16  Q. 
B.  297  (E.  C.  L.  R.  vol.  69). 

CocKBURN,  C.  J. — It  could  hardly  have  been  the  intention  of  the 
Legislature  in  stat.  24  &  25  Yiot.  c.  184,  s.  194,  to  make  it  a  condition 
that  the  time  should  be  enlarged  during  the  twenty-eight  days. 
Although  there  may  be  some  inconvenience  in  the  matter  being  in 
fiheyance,  it  must  he  assumed  that  the  Commissioner,  in  exercising 
^is  power,  will  take  all  the  circumstances  into  ccmsideration,  and 
prevent  injustice  being  done  by  the  extension  of  the  time.  Inde- 
.pendently,  however,  of  our  own  view  of  that  enactment,  the  authorities 
are  strong  enough  to  warrant  us  in  making  this  rule  ^absolute.  r»ai^A 
I  refer  to  the  case  of  In  re  Adamson,  in  which  the  Lord  Chan-  ^ 
oellor  overruled  a  decision  of  Commissioner  Holroyd,  on  this  very 
point;  and  Lord  Ward  v.  Lumley,  6  H.  &  N.  656,t  decided  on  words 
in  sect.  87  of  The  Common  Law  Procedure  Act,  1854,  almast  iden- 
tical with  the  present,  as  well  as  the  decisions  on  similar  words  in 
stat  8  &  i  W.  4,  c.  42,  s.  89,  enabling  the  Courts  to  enlarge  the  time 
for  making  an  award. 

BucKBURN,  J. — There  is  nothing  in  the  words  of  stat.  24  &  25 
^ict.c.  134,  s.  194,  to  indicate  an  intention  that  the  allowance  of  further 
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tiine  rinr»t  be  mktt  o^  %h^  first  applieation,  wliicb  lA&y  bave  beea 
reAised  on  a  defect  in  the  materials ;  when  it  ia  afterw^ards  renewed 
th€l  CommtSfiibne^  Will  inquire  why  it  was  refased,  and  consider  the 
reA^^wed  application,  and  if  he  thinks  it  proper  he  may  allow  it 
Now  is  there  anything  in  the  words  of  thig  section  to  require  that  the 
application  should  be  made  Within  twenty-eight  days  from  tb«  execu- 
tion of  the  deed  by  the  debtor  7  l^ey  are  almost  identical  with  those 
in  sect.  87  of  The  Coriimon  Law  Proteedure  Act,  1864,  on  which  it 
waa  held,  in  Lord  Ward  v.  Lumley,  6  H<  &  N.  666,1  tfeat  one  of  the 
superior  Courts  at  Westminster,  Which  is  a  permanent  Court  as  con- 
trasted with  an  arbitrator  whose  funetions  are  temporary,  may  enlarge 
the  time  for  giving  notice  of  appeal  after  the  four  days  from  the  time 
of  the  decision  have  elapsed.  Here  the  Court  of  Bankruptcy  is  so 
equally  permanent  Court.  Tbete  are  cases  in  which  one  can  see  that 
it  would  be  desirable^,  and  in  whi^h  the  Legislature  probably  intended 
that  such  a  power  ^ould  be  exercised.  In  the  present  case  a  diffi- 
♦6^01  ^^'^y  arose,  owing  to  the  absence  of  the  debtor,  *whidi  it 
-I  might  hot  be  possible  to  overcome  until  the  2d  February.  Bat 
the  decision  in  the  case  of  la  re  Adantfson  is  probably  decisive,  if  I 
disagreed  with  it. 

Mbllob,  J. — It  is  a  mistake  to  liken  the  power  giTen  to  the  Com- 
missioners by  Stat.  24  k  25  Viet.  c.  184,  s.  IH  to  that  of  an  arbitrator, 
v4k)  is  appointed  only  for  »  particular  purpose :  his  pomtion  ia  diler- 
ent  from  that  of  a  Court  of  peimanetit  jurisdiction.  And  our  viev 
of  t^id  enMtitieiit  is  fi)rtifled  by  abundattt  authority. 

Bui6  absolute^ 


aUMM  «.  TYBIE.    Jam  !& 

Ship.-^lfdrtgdge.'^Fretghi.-^BiJi  of  lading  in  pari  pHiUed.—Slu^,^. 

In  December  1856,  8.  A  F.,  of  Lotidon,  ownen  o^  the  iliip  8.,  mortgaged  it  lo  the  pkiatif 
to  teeare  tbe  repayment  of  2500^.,  aod  anigped  to  him  all  the  fVelghti,  eamingt,  g«lM,  prolti, 
and  adtkbtagte  to  be  made,  eatiiedi  and  gotten'  by  the*  flitp,  and  antboriaed  him  to  demand  ead 
raeover  all  ttiini  dm  for  fMghi  and  aaittlligf  of  tha  tbip.  At  tfiii  time  the  8.  trai  «nd« 
charter-party  to  i ail  to  Cuba  aUd  back,  wbieb  Tojagd  the  peffoiteed,  and  on  her  aitirat  ii 
England  in  1857,  default  baring  been  made  in  payment  of  the  2500^,  the  plaintiff  pnt  afUp 
order  on  tbe  freight,  wberenpon  8.  A  F.  agreed  that  the  fVitnre  fkvlght  shoald  be  pM  to  hia, 
and  the  captain  wna  informed  of  thli  arrangemeot.  In  October,  18$7|  the  8.  «ra«  vnder  elart« 
to  carry  a  cargo  of  coals  to  tha  Wact  Indies,  aad  S.  A  F.  arranged  with  I.  4  C^  of  Lendcir 
merehatits,  for  a  pnrebase  of  timbar  at^  M.,  in  Coba,  to  be  supplied  by  T.  A  Co.,  and  to  be  fcat 
lu>me  in  tha  8.,  and  for  payment  of  which  I.  A  Co.  had  given  a  letter  of  credit  on  M.  A  Ce^ 
of  Havannth,  nndertaking  to  accept  their  drafts  for  the  cost  of  the  cargo,  vpon  prescotttiM 
altdlnst  the  shipping  doenment«  to  bo  Ibrwankd  to*  L  4  Co.  Owing  to  delay  In  the  ootwsrd 
Toyage,  T.  A  Co.  disposed  of  tho  timbbr  tbey  bad  appropriatad  as  the  8.'e  tmrgo,  and  vWn 
sba  reached  M.  there  was  no  cargo  ready.  Tbe  captain,  bowcfm  parchaa^d,  throvgh  T.  A  C^ 
a  cargo  on  aeconnt  of  his  ownars,  and  on  its  being  receired  on  board  gave  to  T.  4  Co.  t  bOl 
of  lading,  in  part  printed,  by  which  he  bound  himself  to  deliter  '*in  the  like  good  order  la  tbe 

said  port,  of  In  Soch  other  ray  msnlfest  may  appoint,  to  ordet ,  who  — ~  oil  faithftil  dslivtry 

ilNlreof  beiat  slveWn  lihall  pay  me  for  flreight  nd  oeiiTeyattce ."    T.  M  Co.  aent  an  Ibtmcs 

te  M.  A  C6.»  whieb  stated  that  the  goods  were  shipped  '*  by  order  of  M.  A  Co.,  of  HaTsnuK 
and  for  aoeonnt  of  risk  of  whom  it  may  concern.^  M.  A  Co.  paid  the  amount  of  tbe  inTokt 
in  their  account  with  T.  A  Co.,  and  drew  on  I.  4  Co.  for  the  amount,  and  sent  the  bill  of  ladi>| 
tb  GxetA.  I.  a  Co.  reftised  to  honour  the  Ulls,  aad  in  Consequence  M.  A  Co,  aitaagad  with  tke 
Aitod— t  to  aoeapi  ttd  takt  tbaih  «p  ibr  tin  hcnaont  af  tha  inrtvai ,  wbkii  ha  did,  raeeiviif  si 
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Oa  fsflM  tfmsftMn  X.  A  Co.  te  WUf  lll4iBS  w^ornd  in  lO^k  )>7  T.  ^  Co.  %.  k  F.  bcfM^ 
httkrapti.  Upon  m  ioterplo»d«^  |u«e  wbich  rful^d  the  qnestion  whether  tbo  plaintiff  .wai 
J^gallj  or  aqniUbly  oatiUod  to  *D7  fnlght  y  agaipst  the  defendant, 

}..  9e)d,  tiiat,  if  there  bad  be^n  no  mortgage  of  the  ebip,  8.  k  F.  would  bare  beeii  entitjed  to 
freight  M  against  the  defondaat,  and  therefore  the  plalatif,  iMi^g  laMo  poMeaiiioa  of  the 
•bip,  waa  antftted  lo  freight  ander  the  aaiignoMBt. 

t.  QaoKe,  whether,  if  t^e  bill  of  lading  bad  stated  i^t  cargo  to  be  ^hipped  on  account  of  the 
Avaera  of  Jie  jhip,  and  it  turned  out  that  the  cargo  ya^  not  to  be  .their  property,  there  would 
>e  a  daim  for  freight  at  law  or  in  equity. 

This  was  an  interpleader  issue  to  determiiie  the  right  to  freight 
alleged  to  be  payable  in.  respect  of  goods  ^rri^d  in  the  ship  Shakes- 
peare on  a  voyage  from  Manzanilla  to  I^ondou.  The  issue,  whic^ 
raised  the  qnestion  whether  the  plaintiff  was  legally  or  equitably 
entitled  to  any  freight  as  against  tne  defendant*  and  was  to  be  .deeiDed 
to  form  part  of  the  ease  after  mentioned,  4^ai90  on  for  trial  at  the 
London  sittings  alter  Hilary  Term,  18^2,  before  Cockburn,  C.  X, 
when  a  verdict  was,  by  consent,  found  for  tbe  plaintiff,  subject  to  tibte 
opinion  of  the  Court  upon  tbe  following  special  case. 

On  the  12th  D^ember,  1856,  Alfred  Skeene  aa(]  Archibald  Free- 
imin,  of  Old  Broad  Street,  wood-brokers^  and  owners  of  the  ship 
^akespeaf^,  borrowed  of  the  plaintiff  the  sum  of  2500Z.,  and  to  secure 
the  repaynwit  thereof  they,  by  indentu^  of  mortgage,  dated  the  12th 
aad  leistered  the  19th  December,  1856,  covenanted  to  pay  the 
plaintiff  the  sum  of  2500/.  on  the  8th  JunC;  1857,  |in4  thereby  mort- 
gaged to  the  plidntiff  sixty-four  shares,  of  which  they  were  the  owners, 
ia  (he  ship  Shakespeare  and  in  her  appurtenances. 

Skeene  &  Freeman,  as  au  additional  security  for  the  payment  of  the 
25002.,  by  another  indenture,  also  dated  the  12th  December,  1856,  did 
grant,  bEur^Uf  se]l,  and  *assi^n  unto  the  plaintiff,  his  execu-  rAago 
U)r8,  administrators,  and  assigns,  all  the  freights,  earnings,  '-  '- 
gains,  profits,  and  advantages  whataoeiver  to  be  made,  earned,  and 
gotten,  and  to  become  due  and  payable  by  or  by  means  ^r  for  4>r  (on 
account  of  the  ship  called  The  Shakespeare,  and  all  and  singular 
charjter-parties  and  contracts  ia  relation  tneretp,  an4  all  advantages  to 
be  had  or  derived  therefrom,  and  all  the  right,  title,  interest,  property, 
benefit,  claim,  and  demand  whatsoever,  at  law  and  in  equity,  of 
Alfred  Skeeno  and  Archibald  Freeman,  into,  upon,  or  out  of  t^e 
freights  and  earnings :  to  have  and  to  hold  the  freights,  {earnings,  a^d 
other  the  premises  assigned  unto  the  plaintil^  hU  executors,  aaminis* 
trators,  and  assigns,  upon  trust  for  t^e  payjuant  of  the  sum  of  250Q/ 
And  by  the  same  indenture  Alfred  Skeene  and  Archibald  Fro^^n 
did  authorize  and  empower  ^le  plai&tiff  to  dem«,nd  and  recover  i^l 
ETiins  of  money  which  were  then  or  might  itb^nceforjth  .become  duo  fpr 
freight  and  earnings  of  the  ship. 

At  the  time  these  mortgages  wete  executed  The  Shakespeare  w^s 
^der  charter-party  to  sail  to  Cuba  and  baok^  which  voyage  she  per- 
formed, and  on  her  arrival  in  England  in  1857  (de&ult  having  be^n 
^e  in  payment  of  the  26002.)  the  plfiintiff  put  a  stop-order  on  the 
freight,  whereupon  Skeene  k  Freeman  agreed  with  the  pUintiff  that 
tbe  future  freight  of  the  ship  should  be  paid  tt>  hiin,  and  Geor|ge 
Smart  Justice,  the  captain  c^  The  Shakespei^^  was  informed  pf  i^is 

wangement. 
Ia  1866  Skeene  k  Freeman  had,  through  Irving,  Ehsworth  k 
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Holmes,  of  London,  merchants,  purcbased  a  cargo  of  maboganj  M 
Manzanilla,  in  the  island  of  Cuba,  and  for  tbe  payment  of  which 
«fiR^1  Irving  &  Co.  bad  given  *a  letter  of  credit  on  their  correspoiMi* 
^  ents,  Morrison  k  (>>.,  of  Havannab,  undertaking  to  accept  their 
drafts  for  the  cost  of  the  cargo  upon  presentation  against  tbe  shipping 
documents  to  be  forwarded  to  them,  Irving  &  Co.  This  transaction 
was  completed  by  Skeene  &  Freeman  sending  a  vessel  for  tbe  cargo 
and  providing  for  the  acceptances  given  by  Irving  &  Co.  under  their 
guarantee.  In  the  month  of  October,  1857,  Tbe  Shakespeare  was, 
under  charter  to  carry  a  cargo  of  coals  froQi  Newport,  in  Wales,  to 
St.  Thomas',  in  the  West  Indies,  and  an  arrangement  was  made 
between  Irving  &  Co.  and  Skeene  k  Freeman  for  another  purchase  of 
timber  by  the  latter  in  the  same  way  as  before,  to  be  brought  to 
London  by  The  Shakespeare  on  her  return  voyage.  This  arrange- 
ment was  reduced  into  writing  in  the  following  letter,  written  bj 
Skeene  k  Freeman  to  Irving  k  Co. : — 

"London,  Slat  October,  1857. 
"Oentlemen.  The  Shakespeare  is  now  on  her  outward  passage  for 
the  West  Indies,  and,  afler  discharging  her  cargo  at  St  Thomas',  will 
probably  reach  the  south  side  of  Cuba  about  the  first  or  second  week 
m  January  next.  We  shall  feel  obliged  by  your  advising  year 
friends  at  Havannah  that  the  ship  will  be  at  Manzanilla  at  about  the 
time  mentioned,  that  they  may  have  ready,  as  explained  to  Mr.  Uor- 
rison,  a  cargo  of  mahogany  and  lancewood  spars  of  the  same  descrip- 
tion as  that  shipped  per  The  Frithrof  in  June  last."  [Then  followed 
instructions  as  to  the  quantity,  description,  and  measurement  of  the 
wood  which  was  to  form  the  cargo,  ana  the  charges  for  commission.] 
*'  We  are,  &c.,  Skkske  &  Frkkman." 

This  letter  was  forwarded  by  Irving  k  Co.  to  Morrison  k  Co.,  of 
Havannah,  in  the  following  letter : — 

»gg^n  ♦"  London,  81st  October,  1857. 

•I  "  Messrs.  Robert  Morrison  k  Co.,  Havanna. 
"Dear  Sirs. — We  enclose  a  letter  from  our  neighbours,  Messrs. 
Skeene  k  Freeman,  ordering  a  cargo  of  mahogany,  with  some  lance- 
wood spars  and  sabica,  for  their  ship  The  Shakespeare,  now  on  her 
way  to  St.  Thomas,  and  thence  to  Manzanilla,  where  your  friends  are 
authorized  to  purchase  and  ship  by  said  vessel  a  cargo  of  wood  of  the 
above  description,  strictly  within  the  letter  of  instructions  herein  con- 
tained. We  recommend  this  order  to  the  attention  of  yourselves  and 
friends  at  Manzanilla,  and  should  your  reimbursement  for  tbe  cost  be 
taken  upon  us,  as  in  the  case  of  the  Frithrof.  ^our  draft  on  us  at 
usance  will  meet  with  due  honour  on  presentation  against  shipping 
documents  and  timely  orders  for  insurance,  but  in  passing  this  order 
to  you  we  think  that  we  ought  not  to  incur  a  greater  responsibility 
than  that  of  not  parting  with  the  shipping  documents  when  received 
on  this  side  until  payment  of  the  cost  of  the  cargo,  as  we  act  as  mere 
agents  in  the  matter.  The  parties,  Messrs.  Skeene  k  Freeman,  ve 
believe  to  be  highly  respectable  and  trustworthy,  and  in  the  case  of  The 
Frithrof  the  drafts  were  timely  provided  for  by  them.     We  are,  &c^ 

*'  Ibvino,  Ebswobth  k  Holmss." 
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And  was  again  transmitted  by  them  to  their  correspondents  at  Manza* 
nilla,  Torres,  Beigadas  &  Co.,  by  whom  the  wood  had  been  supplied 
on  the  former  oocasion. 

The  Shakespeare  was,  at  the  time  these  letters  were  sent,  lying  al 
Newport,  taking  in  her  cargo  of  coals  for  St.  Thomas',  and  Skeene  & 
Freeman,  on  the  22d  October,  1857,  wrote  the  following  letter  to  Capt. 
Justice : — 

♦"  75,  Old  Broad  Street.  London,       [♦685 
"  22d  October,  1857. 
''Capt.  Justice,  of  Barqae  Shakespeare. 

"  Dear  Sir.  On  receipt  of  yoar  outward  freight  at  St.  Thomas'  you 
will  please  remit  the  same,  after  paying  your  disbursements  there,  to 
Charles  Gumm,  Esq.,  of  Change  Alley,  Cornhill,  London.  We  are,  kc., 

"  Skksnk  &  Frssmak." 

This  letter  the  plaintiff  forwarded  to  Capt.  Justice,  who  was  at  that 
time  aware  that  Mr.  Gumm  was  mortgagee  of  the  ship  and  freight^ 
and  he,  on  the  11th  November,  wrote  the  following  to  tne  plaintiff:-^ 

"Newport,  Nov.  4th,  1857. 
"Charles  Gumm,  Esq. 

"Dear  Sir.  I  acknowledge  the  receipt  of  your  note  of  the  10th 
inst.,  and  of  course  will  act  up  to  Messrs.  Skeene  ic  Freeman's  instruc- 
tions in  regard  to  remitting  you  the  freight  from  St.  Thomas',  after 
deducting  the  outward  disbursements.    I  am,  &c., 

"  Gko.  Justice,  Barque  Shakespeare." 

On  the  14th  November,  1857,  whilst  the  ship  was  still  lying  at 
Newport,  Skeene  &  Freeman  wrote  to  Captain  Justice  the  following 
letter: — 

"  London,  November  14th,  1857. 
''Captain  G.  Justice,  Barque  Shakespeare. 

"  bear  Sir.  With  respect  to  your  homeward  cargo  our  friends 
here  have  written  Messrs.  Torres  k  Co.  to  have  ready  for  shipment 
against  your  arrival  at  Manzanilla,  in  January  next,  a  cargo  of  250,000 
feet  mahogany  and  1500  lancewood  spars,  to  be  of  the  same  descrip- 
tion in  both  cases  as  recently  imported  here  by  the  Frithrof."  [Then 
followed  instructions  relating  to  the  *woods  to  be  shipped.]  r^^oa 
"We  roust  impress  you  to  be  particularly  cautious  that  on  no  *- 
consideration  must  our  name  transpire  in  the  transaction ;  and  you 
will  understand  that  the  cargo  will  be  for  account  of  Messrs.  Irving, 
Ebsworth  &  Holmes,  of  London,  by  whom  the  vessel  has  been  char* 
tered  and  cargo  purchased  of  Messrs.  Morrison  &  Co.,  of  Havanna,  the 
agents  of  Messrs.  Torres  &  Co.    We  are,  &c. 

•'  Skeenk  k  Freeman.'* 

The  statements  in  this  letter  that  The  Shakespeare  was  chartered 
hy  Irving,  Ebsworth  &  Holmes,  and  that  the  cargo  was  to  be  on  their 
account,  they  having  purchased  the  same  of  Morrison  &  Co.,  are 
wholly  without  foundation.  The  ship  had  never  been  chartered  by 
Irving,  Ebsworth  &  Holmes,  and  the  cargo  was  to  be  solely  on  account 
of  Skeene  k  Freeman. 

,  The  Shakespeare  was  detained  a  Yefvj  long  time  at  Newport  takii^ 
ia  htt  oargOi  and  aiWr  ahe  had  atarteld  on  her  outward  voyage  she 


wftSy  on  the  lOth  December,  1857,  obHgad  to  put  htck  agaio,  bavt 
her  cargo  discharged  nod  the  ebip  repaired,  so  that  ehe  did  oot  Ieay« 
Newport  oa  her  outward  voyage  to  St.  Thomaa'  (ill  the  ead  of  Decern* 
ber,  1867. 

On  the  lat  March,   1868^  Skeene  k  Freeroau  wrote  to  Giptoin 
Justice  (who  received  it  whilst  lying  ,at  St.  Thomas')  the  fbUowiog 
^  letter : — 

"  Dear  Sir.  We  hope  shoftly  to  beiu*  of  your  arrival  at  St.  Thomas, 
where  we  trust  you  will  get  quick  despatch.  You  will  proceed  with 
your  vessel  as  early  as  possible  to  Mansanilla  de  Cuba  and  addreu 
yourself  to  Messrs.  Torres  k  do.,  who  will  load  your  cargo  in  favour 
*B871  ^^  Messrs.  Irving,  Ebsworth  k  Holmes,  of  London,  by  *wbom 
^^  J  fall  instruotionB  will  be  sent  out  to  await  your  arrival.  By  the 
next  packet  we  shall  address  you  more  fully." 
.  The  Shakespeare  arrived  at  St.  Thomas  on  the  14th  March,  1858, 
and  was  detained  by  the  illness  of  the  crew  until  the  beginning  d 
May,  and  on  the  2d  May,  1858,  Captain  Justice,  previous  to  bis  sail- 
ing for  Manzanilla,  remitted  to  the  plaintiff  5502.,  part  of  the  amount 
of  the  outward  freight,  in  the  following  letter : — 

"St.  Thomas',  May  2d,  1858. 
^'Charles  Gumm,  Esq. 

.  TSir.  I  enclose  a  bill  to  the  ampunt  of  ^01,  having  to  retain  the 
balance  for  disbursements,  they  being  so  very  high  on  account  of  so 
much  sickness  here«  By  ^oond  and  third  mail  will  remit  the  second 
and  third  of  same  tenor  as  one  enclosed.  Please  acknowledge  the 
teme  to  Messrs.  Skeene  k  Freeman.    Yours,  &e., 

*'  G.  S.  JusnoJB,  Barque  Sbake^)eare.'' 

A  long  oprrespondenee  took  place  between  Torres,  Reigadas  k  C<x 
and  Morrison  k  Co.,  and  between  Morrison  k  Co.  and  Irving,  Ebs- 
,Wortb  k  Holmea,  from  which  it  appears  that  from  the  first  Irring  k 
\Co.  were  informed  that  the  order  given  by  Skeene  k  Freeman  could 
,not  be  executed,  but  that  Morrison  k  Co.  and  Torres,  Reigadas  &  Co. 
were  willing  to  proyide  for  the  ship  a  cargo  as  nearly  like  that 
.originally  orderea  as  possible.  Torres,  Reigadas  k  Co.  did  in  fact 
take  some  steps  towards  collecting  a  pargo  for  the  ship,  but  owing  to 
'the  long  delay  in  her  arrival  they  disposed  of  what  they  had  appro- 
priated as  The  Shakespeare^s  cargo.  Skeene  k  Freeman  were  kept 
icontinually  informed  by  Irving  &  ^o.  of  the  communications  of 
Morrison  k  Co. 

'^4881       *^^  *^^  ^^^^  AprU,  1858,  Skeene  k  Freeman  wrote  to 
^  Captain  Justice  a  Iftt^r  of  that  da^te^  of  which  the  following  is 
a»copy: — 

"  75,  Old  Broad  Street. 

^'Iiondon^lCA  April,  1858. 

<<  Captain  O.  S.  Justice. 

''.Sir.    We  duly  received  your  letter  annouiaoiw  your  Arrival  at  St 

Thomas',  where  we  trust  you  .would  have  good  ac^pnitoh.  We  bono 
.ftbat  you  will  use  every  jexer^n  to  ke^  down  (be  eiq^enaes  of  t^e 

ship  during  her  stay  at  St.  Thomas'  and  at  Ma^iy^illa,  ,apd  endeavoAr 
:if  possible  to  make  some  amends  ft>r  Ad  4iaaiitEOU0  pocamenoeaisot  of 
;ifao  wyage,    Wjs  :faave  a  letter  this  joapr^wg  ^!9Si  Iryin^  J^biiroKl^ 
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k  Co.,  giving  tis  extract  from  a  letter  from  Havanna  dated  the  22d 
Marchl  stating  tbe  cargo  intended  for  The  Shakespeare  wonid  bo 
disposed  of  in  conseqnencci  of  the  hon-ltrrival  of  the  yessel.  We  trust 
you  will  see  Messrs.  Torres  &  Co.  on  receipt  of  this,  and  do  all  that 
may  be  required  in  procuring  a  full  cargo  for  the  ship,  and  we  beg 
that  joa  will  see  that  the  wood  (mahogany  and  cedar)  is  properly 
measured  and  the  spars  fresh  and  large.  We  leave  you  to  do  the  best 
in  your  power  for  onr  interest,  as  you  are  so  well  acquainted  with  the 
port,  but  on  no  consideration  do  you  come  away  without  a  full  fiSLTgo, 
and  if  necessary  you  may  charter  the  vessel  at  65«.  a  load  if  yoi» 
canuot  do  better.    We  are,  &o«  "  Skssnk  &  Fbssman." 

Captain  Justice  reached  Hanzanilla  on  the  21st  May,  1858,  and 
then  received  Skeede  &  Freeman's  letter,  and  on  communicating  with 
Torres,  Beigadas  &  Go.  found  that  no  cargo  was  ready  for  him,  and 
he  then  wrote  to  Morrison  &  Ca  the  following  letter : — 

♦"  Manzanilla,  May  2l8t,  1858.  c^qqa 
"  Messrs.  Morrison  &  Co.,  ^ 

"Grentlemen.  The  Shakespeare  has  arrived  here,  and  I  ani  rather 
Burprised  at  there  not  beins  instructions  for  my  homeward  cargo,  as  I 
folly  expected  to  have  nothing  to  do  but  commence  loading;  but  if 

{OQ  have  not  instructions  please  let  me  know  as  early  as  possible,  aa 
may  form  my  future  plans  for  the  benefit  of  the  owners.  The  ship 
ia  in  quarantine  for  a  lew  days  at  present,  but  please  reply  as  early 
aa  possible.    I  remain,  &c., 

"  G.  S.  Justice,  Barque  Shakespeare.'^ 

Morrison  k  Co.  wrote  to  Captain  Justice  the  following  letiley  (tran»{ 
miuing  it  through  Torres,  Beigadas  k  Co.) : — 

''Havanna,  81st  May,  1858. 
'To  Captain  G.  S.  Justice,  Brit.  Ship  Shakespeare^  Manflsanilla. 

"Dear  Sir.  We  are  in  receipt  of  your  esteemed  favour  of  21st 
inst.,  and  have  carefully  noted  the  contents.  The  Ibng  delay  in  iher 
arrival  of  your  vessel,  besides  other  circumstance»  influencing  the 
matter,  compelled  us  to  inform  our  friends  in  London,  thrpugh  whom. 
we  received  your  owners'  orders  for  a  cargo  of  wood  for  The  Shake- 
speare, that  it  would  receive  another  destinaticNK  They  .answered  ua 
^  follows : — '  16th  April,  1858.  Your  remarks  respectting  the  wood 
cargo  for  The  Shakespeare  having  been  oomnunicated  to  the  partiea 
interested,  they  inform  us  that  instructions  h«ve  been  sent  to  the  cap-' 
tain  to  charter  his  vessel  should  the  cargo  originally  intended  for  hio^ 
l^ave  received  another  destination.'  Yo«urowters,  although  frequently 
requested  to  do  so,  have  never  givea  ws  instructions  what  should  ti^ 
done  in  the  event  of  the  present  contingency,  when  the  wood  intended 
for  your  vessel  has- been  otherwise  *disp6sed  of^  and  we  regret  r«AgA 
tbis  the  more  as  they  appear  to  hftve  left  you  also  without  '- 
orders.  Our  friends,  Messrs;  Torres,  Beigadas  &  Ca,  to  whom  we 
We  recommended  your  case,  will  no  doubt  have  much  pleasure  ia 
TeDdering  you  all  the  assistance  in  their  power,  and  in  the  case  of 
Tour  seeking  a  charter  we  take  the  liberty  of  naming  them  to  yoi»4i» 
teing  iu  an  excellent  position  to  assist  you^    We  are^  &c., 

'B..MoBRisoK&Oo:'^^ 

B.  4  8.,  VOL.  lY. — 25 


fl90  GUMM  «.  TTfilE.    H.  T.  1864. 

Wben  the  captain  found  Torres,  Beig^as  &  Co.  bad  no  cargo  for 
hira  he  offered  the  ship  for  charter  to  Ramirez  &  Co.  They  rrfosed 
to  take  her  on  charter,  and  the  captain  could  not  get  a  charter  from 
any  one  even  at  the  lowest  rates. 

In  consequence  of  not  being  able  to  charter  the  ship,  he  determined 
to  purchase  a  cargo  on  account  of  his  owners,  and  applied  to  Torres^ 
Beigadas  Ic  Co.  for  that  purpose,  and  such  purchase  was  acoordinglj 
made  in  the  manner  set  out  in  the  following  correspondence,  the  state- 
ments^ in  which,  as  to  matters  of  fact,  are  correct.  The  freight  in 
question  in  this  cause  is  the  freight  on  the  cargo  so  purchased  tQd 
paid  for  as  hereinafter  appears. 

Torres,  Beigadas  &  Co.  to  Morrison  &  Co. 

''  Manzanilla,  9th  Jane,  185& 
"  We  have  taken  notice  of  the  letter  which  you  sent  ns  for  GapL 
Justice,  and  taking  into  consideration  what  you  give  us  in  charge, 
that  we  may  do  all  that  may  be  possible  to  us  to  relieve  him  fram  so 
painful  a  situation,  we  have  agreed  to  give  him  20,000  feet  of  maho> 
gany,  100,000  of  cedar,  and  2000.  of  lancewood  spars,  that  they  may 
serve  him  as  ballast  to  proceed  to  England  (in  case  he  should  not  sqo- 
*6911  ^^^  ^^  completing  his  loading  here),  "^at  the  freight  of  4&^ 
\  which  he  has  accepted,  but  which  they  cannot  give  him  assur- 
ance pf  before  Saturday.  If  this  bargain  be  ratified  we  believe  that 
the  contrarieties  which  have  happened  to  this  vessel  will  have  been 
remedied  greatly,  and  that  the  owners  may  be  content.  We  believe 
it  unnecessarv  to  advise  you  that  when  we  despatch  The  Shakespeare 
we  shall  send  you  invoice  and  bill  of  lading  of  our  shipment  ana  dis- 
bursements drawing  on  you  for  the  amount." 

Torres^  Beigadas  k  Co.  to  Morrison  &  Co. 

"  Manzanilla,  18th  June,  1858. 
"  To^ay  we  have  to  advise  you  that  the  captain  of  The  Shake- 

Eeare,  not  having  obtained  the  freight  which  had  been  offered  to  bim, 
e  succeeded,  with  our  intervention,  in  contracting  with  Messrs.  Ba* 
mirez  &  Co.  for  one  part  of  mahogany  and  three  parts  of  cedar,  in 
such  manner  that  with  this  wood  and  that  which  we  have  sold  him, 
as  we  informed  you,  he  will  have  almost  a  complete  cargo  for  aocoant 
of  the  vessel,  if  not  conformably  with  the  desires  of  the  owners,  at 
least  with  the  greatest  advantages  which  could  be  hoped  for  in  the 
present  circumstances. 

«'  We  have  agreed  to  pay  Messrs.  Bamirez  &  Co.  the  amount  <^  the 
wood  which  the  captain  has  bought  of  them;  and  for  its  amount,  as 
well  as  ours  and  our  disbursements,  .we  shall  draw  upon  you  when  wo 
iend  you  the  bills  of  lading  and  invoice." 

•  * 

.     Capt.  Justice  to  Morrison  &  Co. 

"  Manzanilla,  18th  June,  1858. 
^'Gentlemen.  I  am  in  receipt  of  your  favour  of  the  Slst  ult,  and 
kave  carefully  noted  the  contents.  The  instructions  I  have  received 
from  London,  while  laying  .here,  was  to  charter  The  Shakespeare  ia 
aase  of  not  being  able  to  do  better,  or  in  case  of  the  cargo  intended 
«fi021  ^^^  *^^^  vessel  being  disposed  of  before  my  arrival,  which  has 
7^  been  the  oasa.  ^ut  not  oeing  able  to  charter,  and  no  charters 
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here  to  be  had,  even  at  tbe  lowest  freights,  and  instructions  not  to 
leave  Manzanilla  without  a  full  and  complete  cargo,  I  have  resolved 
to  buy  a  cargo  of  wood,  partly  from  Messrs.  Torres  &  Co.,  and  the 
remainder  from  Messrs.  Ramirez  &  Co.,  of  as  much  mahogany  as  I 
can  get,  and  the  remainder  cedar,  lapce-poles,  &;c.  There  will  be  about 
100,000  feet  of  mahogany  and  the  remainder  cedar  poles,  fustic,  &o., 
80  I  consider  to  have  done  what  is  best  for  the  importers'  interest, 
otherwise  the  ship  would  have  had  to  have  gone  home  in  ballast ;  all 
other  ports  being  overstocked  already  with  ships,  there  would  have 
been  no  chance  of  chartering  The  Shakespeare  anywhere  else  had  I 
proceeded  with  her.  I  commence  to  take  in  cargo  to-morrow,  giving 
those  parties  bills  in  favour  of  Messrs.  Irving,  Ebsworth  &  Holmes,  of 
London,  and  I  sincerely  hope  that  this  movement  will  meet  the  appro* 
bation  of  all  parties  concerned.  Yon  will  please  reply  to  this  as  early 
as  possible,  letting  me  know  your  opinion  of  this  transaction,  and  if 
it  meets  your  approval.    I  am,  &c., 

"  Geo.  S.  Justice,  Barque  Shakespeare.^' 

Morrison  k  Co.  wrote  to  Capt.  Justice,  in  answer,  the  following  let- 
ter:— 

"Capt  Geo.  S.  Justice,  British  barque  Shakespeare,  care  of  Messrs. 

Torres,  Reigadas  k  Co.,  Manzanilla. 

"  Havanna,  28d  June,  1868. 
*'Dear  Sir.  We  have  duly  received  your  valued  favour  of  the  18th 
inst.,  and  have  carefully  noted  its  interesting  contents.  As  far  as 
may  be  permitted  us  to  express  any  opinion  upon  the  course  you  have 
pursued  to  protect  the  interests  of  your  owners,  we  should  say  that 
we  think  you  '^have  done  the  best  under  the  circumstances.  r^Ago 
We  are  entirely  without  instructions  from  London,  and  we  *- 
merely  take  an  interest  in  the  matter  now  from  a  desire  of  being  ser- 
viceable to  and  saving  the  principals  in  the  business  as  much  from 
lom  as  possible.  We,  therefore,  trust  soon  to  hear  that  you  have 
completed  the  loading  of  your  vessel,  so  as  to  enable  her  to  return  to 
England ;  and  we  remain,  &c.  '^  B.  Morrison  &  Co/* 

Morrison  k  Co.  to  Torres,  Reigadas  &  Co. 

"Havanna,  17th  June,  1858. 
"We  have  received  your  favour  of  the  9th  inst.  We  note  the 
tgreement  which  you  have  made  with  the  captain  to  give  him  20,000 
of  mahogany,  100,000  of  cedar,  and  2000  lancewood  spars,  in  order 
to  serve  him  for  ballast  to  return  to  England,  in  case  he  should  not 
racceed  in  completing  the  cargo  of  The  Shakespeare,  at  a  freight  of 
45«.,  which  he  has  accepted;  and  we  take  this  opportunity  with 
pleasure,  in  the  name  of  the  owners  of  The  Shakespeare,  to  thank 
you  for  the  earnestness  with  which  you  cared  for  their  interest  We 
cannot  but  confidently  believe  that  they  will  be  thankful  for  the  sue- 
ooar  which  vou  have  given  to  their  vessel.  It  is  the  most  efficacious 
to  remedy  the  contrarieties  which  have  pursued  it.  In  conformity 
with  your  advice  we  prepare  to  give  all  honour  to  your  drafts  in  the 
terms  indicated  by  you." 

Morrison  &  Co.  to  Torres,  Beigadas  k  Co. 

*'  Havanna,  28d  June,  1858. 
"We  have  received  your  fiivoor  of  the  18th  inst.    We  note  your 
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disposition  for  loading  The  Shakespeare  with  which  we  are  agreed, 
ana  we  communicate  what  you  say  to  our  correspondents.  We 
enclose  a  letter  for  Capt.  Justice,  to  whom  you  will  be  good  enough 
to  deliver  it." 

^6941       *^^^  letter  to  CSapt.  Justice^  here  mentioned,  is  of  the  above 
J  date,  already  set  out. 

The  cargo  thus  purchased  was  then  shipped,  and  on  its  being 
received  on  board,  the  captain  gave  Torres,  Beigadaa  k  Co.  the  fol- 
lowing, in  part  printed,  bill  of  kding,  which  was  filled  up  by  them, 
and  is  in  the  Spanish  language,  of  which  the  following  is  a  transla- 
tion (the  original  annexed  to  be  taken  as  part  of  the  case) : — '*  I. 
George  S.  Justice,  captain  of  the  English  banjue  Shakespeare,  which 
now  lies  anchored  in  the  port  of  Manzanilla,  ready  to  make  her  voy- 
age for  that  of  Falmouth,  declare  that  I  have  received  on  board  the 
said  vessel,  and  under  cover  thereof,  and  from  Messrs.  Torres,  Reiga- 
das  k  Co.'*  [the  particulars  of  the  cargp  and  measurement  of  the 
wood  were  stated],  "  which  I  acknowledge  to  have  been  delivered  to 
me  to  my  entire  satisfaction,  and  bind  myself  on  my  arrival  in  safety 
with  my  said  vessel  to  deliver  in  the  like  good  order  in  the  said  por^ 

or  in  i\x6k  other  my  manifest  may  appoint,  to  order  -^ — ,  who 

on  faithful  delivery  thereof  being  shown  shall  pay  me  for  freight  and 

conveyance ;  to  the  due  fulfilment  whereof  which  I  bind  mj 

person  and  goods,  and  especially  the  said  vessel,  with  all  the  appur- 
tenances, according  to  the  practice  and  laws  of  commerce;  signing 
five  of  this  tenor,  whereof  one  only  to  be  accomplished.  Manzuiilla, 
17th  July,  1858." 

Torres^  Beigadas  k  Go.  sent  an  inyoice  to  Morrison  k  Co.,  headed 
as  follows : — "  Invoice  of  the  value  and  charges  of  the  effects  which 
we  have  shipped  on  the  English  barque  Shakespeare,  Capt.  Oeoi^ge 
S.  JusticCi  bound  to  Falmouth,  by  order  of  Messrs.  B.  Morrison  k 
Co.,  of  the  Biavanua,  and  for  aooount  of  risk  of  whom  it  may  con- 
cern ;"  and  they  sent  such  invoice  with  the  signed  bill  of  lading  in 
the  following  letter : — 

«AQfti  *"  Measn.  Torres,  Beigadas  k  Co,  to  Messrs.  Morrison  k  Co. 
*^^^J  •*  Manzanilla,  18th  July,  1858. 

''  The  Shakespeare  will  sail  to-night  for  her  destination,  and  we 
enclose  you  invoice  and  bill  of  lading,  in  duplicate^  of  ^e  cargo 
which  we  have  shipped,  the  measurement  in  detail  of  the  wood,  and 
the  receipt  of  the  captain  for  the  money  we  have  furnished  him  with. 
We  charge  you  with  20,660„86,  the  amount  of  the  invoice.  Tou  will 
see^  that  the  bills  of  lading  are  made  out  to  order,  in  order  that  you 
jaay  endorse  them  in  favour  of  the  proper  partv."  ^ 

The  captain  had,  in  the  interim,  sent  the  following  letter  to  Sbeene 
k  Freeman  :— 

"  Manzanilla,  July  4th,  1858. 

"  Messrs.  Skeene  k  Freeman, 

*'  Gentlemen.  I  received  your  letter  of  the  16th  April,  tod 
carefully  noted  the  contents.  As  has  been  already  stated*  in  ooD^^ 
quence  of  the  non-arrival  of  The  Shakespeare,  her  intended  cargo 
was  disposed  of;  therefore  I  was  placed  in  *an  awkward  positioo. 
Prerious  to  receiving  your  letter,  I  had  already  being  tryiiig  to  char* 
test^ but  oould  not  succeed,  there  being  no  cargo  faere^  widiaBoeof 
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getting  chartered,  even  at  very  low  ft^ighta.  The  inahc>^ny  here  is 
80  scarce  that  the  whole  belooging  to  all  partiea  would  only  make 
about  three  parts  of  a  cargo  for  the  ship. 

"  I  wrote  to  Messrs.  Morrison,  thinking  they  had  fresh  instructions 
about  another  cargo,  as  the  first  had  been  disposed  of.  Their  reply 
was,  that  I  had  been  sent  out  instructions  how  to  act  about  a  cargo, 
or  chartering  the  ship.  As  I  could  not  charter,  and  very  little  use  in 
going  away  from  here  to  seek  one  elsewhere,  nothing  appearing  in 
any  of  the  ports,  and  all  ports  *being  overstocked  wiui  ships,  r«ggQ  - 
and  nothing  for  them,  so  I  resolved  to  purchase  a  cargo  on  ^ 
ship^s  account,  from  who  I  could  get  it  from.  I  got  from  Messrs. 
Torres  &  Co.  about  26,000  feet  of  mahogany  and  2000  lance  poles. 
From  Ratnirez  815,000  feet  of  mahogany,  96,000  feet  of  cedar,  and 
20  tons  of  fustic,  and  not  being  able  to  get  more  mahogany  will  have 
to  fill  up  with  cedar  from  Me&srs.  Torres  &  Co.,  as  I  cannot  do  other- 
wise; and,  under  the  circumstances,  everything  has  been  done  for 
your  interest  that  can  be  done  on  my  part.  Now,  the  only  difficulty 
is  to  keep  your  name  out  of  the  transaction,  but  I  will  give  bills  on 
Messrs.  Irving,  Ebsworth  &  Co.,  of  London,  although  I  have  no 
iostruciions  ^  do  so.  I  could  not  have  acted  otherwise,  or  come 
home  in  ballast.  The  Shakespeare  is  better  than  half  loaded,  and 
expect  to  sail  from  here  about  the  15th  inst." 

No  bills  were  in  fact  drawn  by  the  captain ;  the  amount  of  the 
invoice  was  paid  by  Morrison  &  Co.  in  their  account  current  with 
Torres  &  Co. 

Morrison  &  Co.  transmitted  the  bills  of  lading  to  Irving,  Ebsworth 
k  Holmes,  and  drew  on  them  in  two  bills  for  42322. 4^.  Id,  the  amount 
of  the  cargo  put  on  board  the  ship,  and  the  amount  of  the  ship^s  dis- 
bursements. These  bills  were  presented  to  Irving  k  Co.  in  due  course 
for  acceptance,  but  they  refused  to  honour  them,  and  in  consequence 
of  such  refusal  Mr.  Morrison,  sen.,  of  the  firm  of  Morrison  of  The 
Havanna,  who  was  then  in  London,  arranged  with  the  defendant,  to 
accept  and  take  up  the  bills  for  the  honour  of  the  drawer.  He  did 
so,  receiving  at  the  same  time  the  bill  of  lading,  which  was  delivered 
by  Irving  k  Co.  to  him,  endorsed  in  *blank  by  Torres,  Beiga-  r^ggy 
das  k  &>•  The  bills  were  duly  paid  by  the  defendant  at  ^ 
maturity. 

On  the  28th  June,  1858,  in  London,  before  the  complete  loading  of 
the  ship  at  Manzanilla,  Skeene  k  Freeman  stopped  payment,  of  which 
notice  was  given  to  the  plain tifl;'  by  Irving  k  Co.  On  the  6th  July, 
1858,  Skeeoe  k  Freeman  were  adjudicated  bankrupts. 

At  the  end  of  September,  1858,  the  ship  arrivea  and  called  at  Fal- 
mouth for  orders,  and,  by  the  direction  of  the  assignees  of  Skeene  k 
Freeman,  Captain  Justice  brought  her  to  London  and  took  her  into 
the  West  Inaia  Dock,  but  at  Oravesend  the  plaintiff  took  possession 
of  the  ship  and  her  cargo,  and  placed  a  person  on  board  of  her.  Up 
to  this  time  (except  as  herein  appears)  the  plaintiff  had  not  taken  pos- 
session of  the  ship  as  mortgagee  or  owner. 

After  the  arrival  of  the  ship  in  dock  the  defendant  lodged  the  bill 
of  lading  with  the  Dock  Company,  and  under  the  endorsement  of 
Torres,  Keigadas  k  Co.,  wrote,  "  I  claim  the  cargo,  G.  S.  Tyrib,"  and 
then  caused  Captain  Justice  to  be  served  with  the  following  notice :— > 
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''To  the  Captain  of  the  ship  Shakespeare. 

'  As  solicitor  for  and  on  behalf  of  the  holder  of  the  bill  of  lading 
of  the  cargo  of  mahogany,  timber,  and  wood  on  board  your  vessel,  I 
hereby  give  you  notice  not  to  part  with  or  deliver  up  the  same,  or 
any  part  of  it,  except  on  the  proauction  of  such  bill  of  lading,  and  in 
the  event  of  your  parting  with  the  same,  or  any  part  of  it,  after  this 
notice,  you  will  be  held  liable  for  all  losses,  costs,  damages,  and 
expenses,  which  they  may  sustain  or  incur  in  consequence  of  yoor 
neglect  of  this  notice.    IHited  this        day  of  October,  1858. 

"  0.  Walton,  80,  Bucklersbury." 

^aggi  *The  cargo  having  been  landed  in  the  dock,  Captain  Jostice, 
^  on  the  27th  October,  lodged  with  the  Dock  Company  the  osaal 
stop  for  freight  under  the  8  &  9  Yict.  c.  91,  s.  51.  On  the  same  daj 
the  plaintiff  on  his  own  behalf  lodged  a  similar  stop  for  the  freight, 
claiming  the  same  as  mortgagee  of  the  ship. 

On  the  10th  December,  1858,  the  stop  put  on  the  cargo  by  Captain 
Justice  was  transferred  to  the  plaintiff  by  the  following  notice: — 

^*  To  the  Directors  of  The  East  and  West  India  Dock  Compan  j. 
Pursuant  to  Act  8  &  9  Yict.  c.  91,  a.  51,  the  undermentioned  goods, 
imported  in  the  month  of  October,  1858,  per  The  Shakespeare,  Cap- 
tain Justice,  from  Manzanilla  de  Cuba,  having  been  stopped  for  freight, 
subject  to  mv  directions,  you  are  hereby  authorized  to  transfer  the 
said  stop  to  the  order  of  Charles  Qumm. 


*"  Mark. 


Description  of  Goods. 


All  Goods  Landed, 

G.  S.  Justice." 


The  cargo  was  never  offered  to  the  assignees  of  Skeene  k  Freeman. 

The  plaintiff  claiming  the  freight,  and  the  defendant  denying  tbat 
any  was  payable,  the  defendant  from  time  to  time  as  he  reauired,  took 
the  whole  of  the  timber  out  of  the  dock,  and  paid  the  Dock  Company 
1984^.  10«.  5J.,  the  amount  claimed  by  the  plaintiff  for  freight,  the 
payment  of  each  instalment  of  freight  and  the  receipt  of  the  timber 
in  exchange  being  under  protest,  and  with  a  written  denial  of  the  lia- 
bility of  the  goods  to  any  freight 

^6991       *^^^  defendant  then  brought  two  actions  against  the  Com- 
-'  pany  to  recover  back  the  amount  so  paid,  and  the  Dock  Com- 
pany having  interpleaded  in  those  actions,  the  following  Judge's  order 
was  made : — 

"  Tyrie  v.  The  East  and  West  India  Dock  Company.— Tyrie  tr.Tho 
East  and  West  India  Dock  Company. — Upon  hearing  the  counsel  tor 
the  defendants,  for  the  plainti^  and  for  Charles  Gumm,  the  claimant, 
and  upon  reading  the  two  affidavits  of  George  Collier,  I  do  order  that 
the  defendants  do  invest  the  three  sums  for  which  these  actions  are 
brought  in  Exchequer  bills,  to  be  deposited  as  may  be  agreed  upon 
between  the  plaintiff  and  the  claimant,  to  abide  further  oraer  herein, 
and  that  all  further  proceedings  in  this  action  against  the  Dock  Com 
pany  be  stayed.    And  I  further  order  tbat  the  parties  do  proceed  to 
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the  trial  of  the  three  issues  in  which  the  claimant  Charles  Gnmrn  shall 
be  plaintiff,  and  the  now  plaintiff  herein  shall  be  defendant,  the  issues' 
to  be,  first,  whether  any  and  what  freight  is  payable  for  the  goods ; 
second,  whether  Gumm  is  entitled  to  any  freight  legally  or  equitably 
as  against  the  now  plaintiff;  third,  whether  the  captain  is  entitled  to 
any  freight  as  against  the  now  plaintiff.  And  I  further  order  that 
there  be  no  costs  to  the  Dock  Company,  and  that  the  costs  of  this 
application  as  between  Oumm  and  the  now  plaintiff,  including  costs' 
of  action  against  the  Dock  Company,  be  reserved.  And  I  further 
order  that  the  said  issue  be  delivered  in  three  weeks,  and  returned  by 
the  defendant  therein  in  ten  days,  and  be  tried  in  London.  And  I 
certify  this  to  be  a  proper  case  to  be  attended  by  counsel.  Dated  this- 
18th  November,  1859.  "  Charles  Crompton." 

The  defendant  having  received  the  goods  under  the  circumstances 
before  stated,  sold  them. 
^Should  freight  be  pavable,  the  gross  amount  was  18957.  4«.  t^^aa' 
The  Court  were  at  liberty  to  draw  anv  inference  fVom  the  '- 
facts  which  in  their  opinion  ought  to  be  drawn  by  a  jury. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plain* 
tiff  or  the  defendant  was  entitled  to  succeed  on  the  several  questions 
raised  by  the  interpleader  issue. 

Montague  Smith  {ff.  T.  Cole  with  him),  for  the  plaintiff. — The  plain- 
tiff, the  mortgagee,  having  in  1857,  done  what  was  equivalent  to 
taking  possession  of  the  ship,  became  entitled  to  accruing  freight 
tinder  the  assignment  of  the  freight  and  earnings.    In  Gardner  tf. 
Casenove,  1  H.  &  N.  42S,t  there  was  no  assignment  of  the  freight,  and 
the  mortgagee  had  not  taken  anv  step  to  get  possession  of  the  ship. 
[Blackburn,  J. — In  that  case  there  was  no  dispute  as  to  the  law  that 
if  there  was  an  absolute  assignment  of  the  ship  the  assignee  was 
entitled  to  all  the  earnings.    His  Lordship  read  the  judgment  of 
Bramwell,  B.,  p.  486.]     In  1857,  the  plaintiff  agreed  to  abandon  pos- 
session  of  the  ship,  on  the  arrangement  that  the  owners  should 
instruct  the  captain  to  pay  the  freight  to  him.    From  that  time  he 
was  in  the  place  of  absolute  owner.    Applying  the  test  of  Bramwell, 
B.,  in  Gardner  v.  Casenove,  1  H.  &  N.  423,  4S6it  the  ship  was  worked 
for  his  benefit.    The  only  question  is  whether  there  was  accruing 
freight  on  the  carriage  of  this  cargo  within  the  meaning  of  the  assign* 
meat  to  the  plaintiff^  or  the  defendant,  who  claims  from  Morrison  Ic 
Co.,  is  to  get  the  cargo  free  from  freight.    The  cargo  was  shipped  by 
the  captain  as  agent  for  the  ^mortgagee :  he  had  ceased  to  be  t^^ai 
agent  for  the  mortgagor  in  respect  of  freight  and  earnings.  ■- 
[Ulackburn,  J. — ^The  captain  is  the  servant  of  the  mortgagor  in  all 
contracts  which  he  makes.    Suppose  there  was  a  collision  at  sea,  and 
the  ship  sustained  damage,  he  could  not  pledge  the  credit  of  the  mort- 
gagee for  the  necessary  repairs.]     He  is  the  agent  both  of  the  mort- 
gagor and  the  mortgagee.     [Cockburn',  C.  J. — Even  if  this  cargo 
Were  shipped  for  the  mortgagors,  and  they  chose  to  ratify  the  con- 
tract, they  might  say  we  will  not  bring  home  a  cargo  in  our  ship 
without  treight.    The  ship  could  not  be  used  for  any  purpose  except 
that  of  the  owners*  without  earning  freight.] 

Lush  (Sir  0.  Homjman  with  him),  contri. — The  plaintiff,  not  having 
taken  actual  possession  of  the  ship  under  his  mortgage  till  after  the 
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transaction  in  question,  cannot  stand  in  ^  better  position  as  to  freight 
than  tlie  mortgagors,  Skeene  k  Freeman,  woula  have  stood  in.  la 
Alexander  V.  Simms,  6  De  G.  M.  k  G,  67,  a  part  owner  of  a  sbip^ 
whose  share  was  subject  to  a  mortgage,  agreed  with  the  other  part- 
owner,  bat  without  the  concurrence  of  the  mortgagee,  to  send  the  ship 
to  South  America  to  obtain  a  cargo  of  guano  on  a  joint  adventure, 
and  bring  it  to  England;  on  the  completion  of  the  voyage,  and  when 
the  cfirgo  w.as  about  to  be  discharged,  the  mort^gee  claimed  posses- 
sion ;  and  it  was  held  that  he  had  no  claim  against  the  owner  of  the 
nnmortgaged  share  for  freight.  [Cockbubn,  C.  J.— In  that  case  there 
was  no  8f)eoial  agreement^  as  here,  that  the  freight  should  belong  to 
the  mortgagee.]  The  only  effect  of  the  assignment  of  freight  is  to  give 
♦7091  ^^^  mortgagee  *the  right  to  it  without  the  trouble  of  taking 
-I  possession  of  the  ship.  Here,  the  goods  having  been  shipped 
on  account  of  the  owners  of  the  ship,  no  contract  to  pay  freight  for 
them  could  exist  The  captain^  not  being  able  to  get  a  charter,  pur- 
chased the  wood  on  the  owners'  account,  and  he  had  authority  to  do  so 
by  the  letter  of  the  16th  April,  1858.  [Blackburn,  J. — Under  such 
a  bill  of  lading  as  this,  the  goods  remain  the  property  of  the  vendor, 
as  was  held  in  Van  Gasteel  v.  Booker,  2  Exch.  691,t  which  rather 
shook  the  authority  of  Wait  v.  Baker,  Id.  1.]  The  blank  spaces  ia 
the  bill  of  lading  are  filled  up  by  a  line  drawn  through  them ;  and  it 
is  th^  9ame  as  if  there  was  a  series  of  ciphers,  and  then  it  would 
appear  that  the  parties  intended  that  no  freight  should  be  payable;  for 
it  IS  said  by  Lord  EUenborough,  in  Bobertson  v.  French,  4  East  130, 
136,  that  in  policies  of  insurance,  if  there  is  any  reasonable  doobt 
upon  the  sense  and  meaning  of  the  whole,  the  written  words  are  enti- 
tled to  have  a  greater  effect  attributed  to  them  than  to  the  printed 
words,  "  inasmuch  as  the  written  words  are  the  immediate  language 
and  terms  selected  by  the  parties  themselves  for  the  ei^ression  of  their 
meaning,  and  the  printed  words  are  a  general  formula  adapted  equally 
to  their  case  and  that  of  all  other  contracting  parties  upon  simihur 
occasions  and  subjects." 

Montague  Smith,  in  reply. — ^Assuming  that  the  captain  had  autho- 
rity to  purchase  the  wood  on  his  owners'  account,  still  according  to 
the  bill  of  lading  and  the  invoice  there  would  be  no  sale  to  them  of 
*7031  wood  *until  the  bills  of  exchange  were  accepted  in  EnglauL 
-'  [Crohpton,  J. — The  invoice,  which  is  a  very  important  docu- 
ment, leaves  the  property  in  the  cargo  floating  and  ambulatory;  it 
does  not  state  the  shipment  to  be  on  account  of  Morrison  k  Ca] 
Skeene  &  Freeman  could  not  have  sold  the  cargo  afloat.  [Blackbubx, 
J. — Not  so  as  to  give  a  right  to  take  possession :  that  will  not  be 
contended.]     [He  was  then  stopped.] 

CoGKBUBN,  C.  J. — The  question  is,  whether,  if  there  had  been  no 
mortgage  of  the  ship,  and  tne  propertv  in  it  bad  remained  in  Skeene 
k  Freeman,  the  mortgagors,  they  would  have  been  entitled  to  freight 
in  respect  of  the  carriage  of  this  cargo.  If  they  would  have  been  so 
entitled,  the  plainti£^  who  is  their  mortgagee,  has  a  right  to  succeed 
in  this  interpleader  issue ;  otherwise,  he  has  not  such  right.  I  think 
that  Skeene  k  Freeman,  under  the  circumstances,  would  nave  been  so 
^entitled.  I  assume,  in  favour  of  the  defendant,  that  the  captain  h«d 
iuthority  from  Skeene  k  Freeman  to  make  the  contract  for  the  ship- 
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ment  of  this  cargQ  of  wood/ to  ship  it  on  their  aocount,  and  convey  it 
to  England;  the  question  remains  whether  a  contract  was  ma^e 
hetween  the  sellers  of  the  wood  and  Skeene  Sc  Freeman,  or  any  ono 
on  their  behalf,  whereby  the  sellers  absolutely  parted  with  the  pro- 
perty in  the  wood,  ao  that  it  was  shipped  on  behalf  of  Skeene  &  Free*  • 
man^    I  do  not  think  there  was  any  such  contract    Where  goods  are 
shipped  on  account  of  the  owners  of  a  vessel^  no  question  about  freight, 
can  arise ;  and  a  mortgagee,  if  he  takes  possession  under  the  mortgage, 
caonot  claim  freight  in  respect  of  the  cargo  conveyed  in  the  vessel  on 
account  *of  the  owners.    But  the  question  here  is,  whether  the  rii7A4 
property  in  this  cargo  had  been  transferred  by  the  sellers  to  '- 
the  owners  of  the  vessel. 

The  captain  wanted  a  cargo  of  wood,  and  he  applied  to  the  sellers 
at  Manzanilla;  they,  not  knowing  him,  and  having  had  no  dealings 
or  connection  with  the  owners,  instead  of  selling  the  wood  to  him  on . 
behalf  of  the  owners,  put  themselves  in  auch  a  position  that  they  did 
not  part  with  the  property  in  or  control  over  it ;  so  that,  in  the  event . 
of  the  owners,  whom  the  captain  was  representing,  being  unable  or 
unwilling  to  perform  the  conditions  of  tne  contract,  one  of  the  most 
important  of  which  was  the  acceptance  of  the  wood,  the  property  in 
it  should  not  pass  to  them,  nor  should  it  even  be  necessary  for  the 
sellers  to  have  recourse  to  a  right  of  stoppage  in  transitu. 

We  must  look  to  the  bill  of  lading  to  see  what  the  contract  was 
with  reference  to  the  cargo,  and  the  terms  on  which  it  was  to  be  car* 
ried ;  and  there  we  find  that  the  captain  shipped  the  wood  on  behalf., 
of  the  sellers  and  bound  himself  to  deliver  it  in  like  g(^d  order;  so. 
that  it  is  a  regular  Qootract  entered  into  by  the  captain  with  the 
shippers  by  the  ordinary  means  of  a  bill  of  lading,  whereby  the  pro*, 
perty  in  and  the  control  of  the  cargo  remained  in  the  shippers,  who, 
by  their  order,  could  dispose  of  it  as  they  might  be  adyj^ed.  Mr* 
Lush  contended  that  this  was  not  the  effect  of  the  bill  of  lading;  and, 
if  he  could  have  made  out  that,  according  to  its  terms,  no  freight  wasr 
to  be  paid,  then  our  judgment  ought  to  be  for  the  defendant.  Hise 
eonteation  was  that  there  being  blanks  in  the  bill  o(  lading,  and  espe-. 
oially  one  after  the  words  "  freight  and  ^conveyance,"  and  those  r^kn^x 
blanks  being  filled  up  with  a  black  line,  all  the  printed  words  *-  • 
relating  to  freight  must  be  considered  as  struck  out.  There  is  nO: 
authority  for  that.  The  explanation  of  the  black  line  may  be  that  it 
was  drawn  with  the  intention  of  preventing  the  blank  space  being 
filled  up  in  a  manner  prejudicial  to  the  contracting  parties.  And,  if 
the  words  are  not  struck  out,  there  is,  in  the  bill  of  lading,  a  stipula- 
tion for  the  payment  of  freight.  This  view  of  the  bill  of  lading  is 
confirmed  by  the  invoice,  which  professes  that  the  goods  are  shipped 
*'  for  account  of  risk  of  whom  it  may  concern ;"  which  shows  that  it 
was  in  the  contemplation  of  the  sellers  that  the  intended  contract 
between  them  and  the  buyers,  the  owners  of  the  ship,  or  the  parties 
representing  them,  might  not  be  carried  out  by  the  latter,  and  that,  in 
order  to  provide  for  that  contingency,  the  whole  matter  should  be 
filming  and  ambulatory,  to  use  the  expression  of  my  brother 
Crompton. 

Inoependently  of  the  documents,  there  is  n^uoh  to  be  said  on  both 
sides.    Mr.  Lmh^  in  his  able  a:gment,  oontendjed  that  the  shipper^  at 
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Manzanilla  did  not  contemplate  a  Bpeculation  in  which  they  might 
have  to  sell  goods  in  the  London  market,  with  which  tbej  were  not 
connected.  On  the  other  hand,  they  may  have  been  desirous  of  sell- 
ing their  goods,  and  at  the  same  time  protecting  themselves  against 
the  proposed  bayers  not  being  ready  to  accept  the  bills  drawn  by  the 
captain,  and,  in  that  case,  intended  to  make  the  cargo  their  own ;  and, 
if  they  preferred  that  state  of  things,  the  captain  might  well  say,  ''If 
*7061  ^^^  eventually  take  the  cargo  as  your  own,  you  must  pay 
•1  ^freight."  I  think  therefore  that,  looking  at  the  documents; 
and  putting  aside  conjectures  about  probabilities,  there  is  a  stipulation 
for  payment  of  freight  by  the  party  whose  property  the  goods  should 
be ;  and,  the  cargo  naving  got  into  the  hands  of  the  defendant  as  the 
representative  of  those  for  whom  it  Was  originally  consigned,  and  who 
would  be  bound  to  pay  freight,  if  any,  under  the  bill  of  lading,  he 
also  is  bound  to  do  so,  and  our  judgment  ought  to  be  for  the  plaintiff 
Crompton,  J. — On  reading  the  case,  I  doubted  whether,  under  the 
circumstances,  any  freight  was  payable ;  but  I  have  now  come  to  the 
same  conclusion  as  the  Lord  Chief  Justice  that  the  plaintiff  is  entitled 
to  recover.  He  claims  as  the  party  who  is  admitted  to  be  entitled  to 
recover  freight,  if  any  is  to  be  paid.  On  the  other  hand,  the  defendant 
says,  ''I  claim  under  a  contract  of  sale  by  Morrison  &  Co.,  contained 
in  the  shipping  documents,  and  I  say  that  the  contract  was  that  these 
goods  should  be  carried  freight  free,  being  owners'  property.*'  I  do 
not  think  there  is  enough  in  the  case  to  make  out  that  there  was  such 
a  contract ;  and  I  am  not  quite  satisfied  that,  if  there  had  been  such  a 
contract,  and  if  the  cargo  turned  out  not  to  be  owners'  property,  there 
would  be  no  claim  for  freight.  The  captain  not  being  able  to  get  a 
charter  at  Manzanilla,  it  was  contemplated  that  goods  should  be  sent 
home,  which,  in  one  event  were  to  be  owners'  property,  and,  in  that 
event,  it  was  immaterial  to  say  anjrthing  about  freight,  because  the 
owner  would  not  pay  freight  to  himself,  though,  if  the  ship  were 
mortgaged,  it  woald  be  improper  that  the  earnings  should  not  be  paid 
to  the  mortgagee. 

*7071  *^^  ^^^  Question  whether  there  was  a  contract  that  these 
-'  goods  shoula  be  carried  without  pa^ine  freight,  and  whether 
the  party  from  whom  the  defendant  derives  title  nad  the  right  to  make 
such  a  contract,  I  think,  looking  at  the  documents  and  the  circnm- 
stances,  that  we  cannot  come  to  that  conclusion.  I  do  not  agree  with 
Mr.  Luih  in  the  extent  to  Which  he  pushes  the  doctrine  of  striking 
words  out  of  an  instrument  in  part  printed.  It  is  properly  laid  dowa 
in  2  Taylor  on  Evidence,  4th  ed.,  p.  960,  on  the  authority  of  Lord 
Ellenborough  in  Robertson  o.  French,  4  East  180, 136,  *'  If  the  instm- 
'  ment  consists  partly  of  a  printed  formula,  and  partly  of  written  words, 
and  any  reasonable  doubt  is  felt  as  to  the  meaning  of  the  whole,  the 
wriUen  wards  are  entitled  to  have  greater  effect  in  the  interpretation, 
than  those  which  are  printed."  But  for  this  purpose  there  mast  be 
an  inconsistency  between  the  written  and  the  printed  words,  and  there 
is  no  authority  for  saying  that  we  can  reject  printed  words  merely 
because  there  is  a  blank  filled  up  with  a  line.  I  should  not  be  satis- 
fied to  do  that  in  this  case,  unless,  as  Mr.  Lvsh  put  it,  the  blanks  meant 
a  series  of  noughts,  and  were  to  be  read  as  equivalent  to  saying  that 
nothing  was  to  be  paid  for  freight,  the  cargo  oeing  owners'  property^ 
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Bnt  I  cannot  so  read  them,  because  I  find  in  the  bill  of  lading  express 
words  printed,  and  not  strack  out,  that  freight  shall  be  paid  in  the 
usual  way.     I  therefore  think  that,  under  the  circumstances,  the 
mortgagee  has  a  right  to  say,  ''I  am  entitled  to  recover  something  in 
the  way  of  freight'     Then  the  invoice  states  the  shipment  to  be  by 
order  of  Morrison  k  Co.  "for  account  of  *ri8k  of  whom  it  may   r*7Ao 
concern.'*    That  shows  that  there  was  a  doubt  who  would  have  '- 
the  property  in  the  cargo ;  and  the  bill  of  lading  probably  means  to 
say,  "  We  are  not  quite  certain  that  this  cargo  will  be  taken  by  the 
shipowners,  in  which  case  it  would  be  properly  freight  free."    If  the 
proposed  buyer  were  to  reject  it,  or  they  did  not  like  htm,  or  he 
became  insolvent,  they  would  properly  take  the  bill  of  lading  and 
retain  control  over  it.    But  if  they  intended  the  cargo  to  be  abso- 
lutely his  property,  they  would  not  have  put  into  the  invoice  the 
words  **•  for  account  of  risk  of  whom  it  may  concern."    Those  words 
are  used  when  there  is  a  doubt  in  whom  the  insurable  interest  is; 
and  therefore  the  case  is  open  to  the  argument,  that  the  sellers  had  not 
an  absolute  intention  that  the  property  should  vest  in  the  vendee.    It 
id  the  usual  case  of  a  shipment  made  with  a  double  aspect.    When  a 
person  sends  his  own  ship,  as  a  man  may  send  his  own  cart  for  goods, 
there  is  no  contract  for  carriage ;  but  here  there  is  a  contract  for 
carriage  between  the  consignor  as  shipper  and  the  shipowners  or  their 
representative  that  the  shipowner,  as  carrier,  woula  take  due  and 
proper  care  of  the  goods,  that  he  would  not  do  anything  wrong  as  to 
the  stowage  of  them,  and  that  he  would  deliver  them  in  good  order. 
That  is  a  contract  for  carriage ;  and  then  is  this  such  a  curious  con* 
tract  of  that  nature  that,  if  the  cargo  turns  out  to  be  the  property  of 
the  consignors,  they  have  the  right  to  say  to  the  shipowner,  ''You 
are  liable  for  anything  that  may  happen,  for  every  default  of  your 
master  and  mariners,  and  for  non-delivery,  but  I  will  not  pay  you 
anj  freight''  ?    Certainly  that  is  not  a  contract  into  which  they  would 
be  likely  to  enter. 

^Supposing  this  had  been  a  contract  to  carry  freight  free,  r^^Qo 
being  owners'  property,  when  these  goods  were  put  on  the  •■ 
ship  to  come  to  England,  and  it  afterwards  turned  out  that  there  was 
a  mistake  with  regard  to  that,  I  am  not  satisfied  there  would  not  be  a 
claim  for  freight  at  law  or  in  equity.  The  shipowners  might  say, 
''  we  have  done  this  work  at  your  request,  there  has  been  a  mistake, 
and  we  have  a  right  to  detain  the  cargo  in  the  nature  of  a  lien." 
Upon  this  point  I  have  not  made  up  my  mind. 

Blackburn,  J. — ^The  plaintiflT  was  the  mortgagee  of  this  ship,  and 
-was  not  in  possession  of  it  at  the  time  when  it  went  to  the  West 
Indies,  nor  was  it  working  for  him  in  such  a  way  as  would  put  him 
in  the  position  of  a  mortgagee  in  possession.  At  the  time  the  goods 
were  shipped  at  Cuba  the  mortgagor  was  still  in  possession  of  his  ship, 
and  I  think  received  the  gooos  in  that  capacity ;  though  it  is  not 
necessary  to  decide  that  point.  But  when  the  ship  arrived  in  Eng* 
land,  and  had  been  ordered  from  Falmouth  to  London,  the  plaintiff, 
the  mortgagee,  took  actual  possession  of  it  at  Oravesend.  It  was 
admitted  that,  on  taking  possession  of  the  ship,  he  became  entitled  to 
all  freight  then  accruing;  the  principle  upon  which  that  depends 
being,  that  having  got  possession  of  the  ship,  and  having  a  lien  upon 
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it,  he  is  entitled  to  exercise  for  bis  own  benefit  every  right  which  the 
shipowner  would  have.  Alexander  v.  Simms,  6  De  O.  M.  &  G.  57, 
seems  to  show  that  besides  the  right  to  freight  he  would  have  a  right 
to  the  benefit  of  any  contract  made  by  the  owner  for  employing  the 
*7101  ^  P*  ^^^  ^^  ^  ^^^  necessary  to  consider  that  ^question, 
-'  because,  according  to  my  view,  there  was  freight  accruing 
nnder  the  contract  at  (he  time  the  plaintiff  took  possession  of  the 
ship ;  and  if  so  he  is  entitled  to  it. 

The  real  question  is,  whether  there  was  anv  contract  by  which 
freight  was  to  be  paid  by  the  person  who  took  these  goods.  The 
defendant,  as  holder  of  the  bill  of  lading,  had  a  right  under  it  to  take 
them.  If  he  had  a  right  to  take  them  freight  free,  without  discharg- 
ing any  lien,  nothing  has  occurred  to  give  the  plaintiff,  or  any  one 
dse,  a  right  to  detain  them  against  him.  But  I  come  to  the  concla- 
sion  that  the  contract  under  which  the  goods  were  originally  shipped, 
and  the  bill  of  lading,  gave  the  right  to  detain  them  until  freight  was 
paid.  When  the  goods  were  shipped  at  Manzanilla  they  belonged  to 
Torres,  Beigadas  k  Co.,  who  had  a  right  to  keep  them  or  part  with 
them  on  any  terms  and  with  any  stipulations.  Tne  material  facts  are 
these :  the  captain  of  the  ship  had  gone  out  by  the  order  of  his  owners 
to  receive  for  them  a  cargo  which  was  to  be  provided  for  them,  but 
when  he  arrived  out  the  cargo  was  not  there,  and  the  captain  could 
not  get  his  ship  chartered,  and  he  was  obliged  either  to  sail  away  in 
ballast,  or  fill  up  his  3hip  as  he  best  might.  Whether  the  captain  had 
authority  under  these  circumstances  to  purchase  a  cargo  I  do  not 
decide.  Mr.  Lu$h  argued,  on  the  construction  of  the  letters,  that  the 
captain  had  such  authority  from  the  shipowners :  Mr.  Smith  denied  it. 
I  rather  incline  to  think  that  he  had  not ;  but  assuming  that  he  had 
authority  to  make  the  bargain  a(  Manzanilla  with  Torres,  Reigadas  & 
Co.,  under  which  the  goods  were  actually  shipped,  and  supposing  tiiat 
*7111  .^'^^'^^  ^  Freeman  had  *made  thte  same  bargain  as  the  captain 
•I  did,  what  is  that  bargain  7  Torres,  Beigadas  k  Co.,  who  sap- 
plied  the  goods,  might,  if  they  pleased,  put  them  on  board  the  ship, 
aihd  sell  and  deliver  them  upon  credit^  or  they  might  make  a  bargain 
to  protect  themselves.  In  fact  they  put  the  goods  on  board,  but  they 
tpok  a  bill  of  lading  in  their  own  names^  the  effect  of  which  is,  th^ 
Torres,  ]^igadas  &  Co.  had  shipped  the  goods  to  be  delivered  to 

order :  then  there  is  a  blank  and  a  line  drawn  through  it, ''  who 

oin  faithful  delivery  thereof  beins  shown  shall  pay  me  for  freight  and 
conveyance:"  then  there  is  another  \)lank  ana  a  line  drawn  through 
it.  That,  on  the  face  of  it,  is  a  contract  between  the  captain  on  behalf 
of  his  owners  and  Torres,  Beigadas  k  Co.,  the  persons  expressed  to  be 
shippers,  and  is  in  law  a  contract  not  only  with  them  but  also  with 
their  principals,  if  they  had  any.  And  if  it  could  be  shown  that* 
Torres,  Beigadas  k  Co.,  in  putting  the  goods  on  board,  and  in  making 
that  contract,  were  acting  for  the  shipowners,  and  that  the  contract  to 
which  they  were  putting  their  own  names  was  made  bv  them  as  ageots 
for  the  shipowners,  there  would  be  no  contract  at  all.  That  was  the 
case  in  Van  Casteel  v.  Booker,  2  Exch.  691,t  where  Lord  Wensley- 
dale,  delivering  the  elaborate  judgment  of  the  Court,  pp.  708-709,  said, 
that  though  primfi  facie  the  bill  of  lading  is  a  contract  with  and  on 
behalf  of  the  vendor  or  consignor,  the  facts  might  show  that  he  pat 
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tbe  goods  on  board,  not  as  contraeting  for  himself,  but  as  agent  for 
tbe  sbipowners  (tbat  would  not  oontradict  tbe  bill  of  lading),  and  tbal 
in  leaving  tbe  question  to  tbe  jury,  three  facts  ♦were  to  be  r»«Ti« 
regarded ;  first,  the  form  of  the  bill  of  lading  expressed  to  be  '- 
freight  free^  and  tending  strongly  to  show  that  the  shipowners  wete 
the  parties  for  whom  thei  goods  were  put  on  board;  second,  the  lam 
guage  of  the  invoice  expressing  that  the  goods  were  shipped  '*  by 
order  and  for  the  account  and  risk"  of  thd  shipowners;  and  third 
(which  is  the  most  important),  the  immediate  forwarding  of  the  bill 
of  lading  to  the  shipowners^  which  showed  that  as  soon  as  they 
shipped  the  goods  they  renounced  their  intention  of  keeping  the  con-v 
trol  over  them ;  the  last  fact  being  only  material  as  showing  that 
intention,  because  the  insolvency  of  the  shipowners  happened  before 
the  bill  of  lading  arrived  in  this  country.  In  that  case  the  contract 
was  with  the  shipowners,  they  being  in  the  capacity  of  consignees^ 
and  therefore  operated  nothing.  But  in  the  present  case,  the  contract 
in  the  bill  of  lading  was  intended  to  operate :  Torres,  Reigadas  k  Co., 
at  Manzanilla,  made  their  bargain  with  the  captain  to  ship  for  the 
owners,  and  they  were  to  be  paid  by  the  drafts  of  Morrison  &  Ca{ 
they  did  not  like  to  act  upon  that  until  they  had  written  to  Morrison 
&  Go.  to  ask  whether  they  would  raitify  this  transaction  and  would 
ay  the  drafts.  The  captain  also  wrote  to  them ;  and  they  wrote 
k  to  say  that  they  would  do  so,  and  then  Torres,  Beigadas  k  Ca 

Iut  the  goods  on  board  and  made  out  an  invoice  which  they  sent  to 
[orrison  k  Co.,  in  which  they  said,  we  have  Morrison  k  Ck>.'s  direc* 
tioDs  to  ship,  on  account  of  those  whom  it  may  concern.  At  the  same 
time  they  made  out  the  bill  of  lading  to  their  own  order,  and  sent  it 
to  Morrison  k  Co.,  and  if  Morrison  k  Co.  had  chosen  to  refuse  to 
accept,  Torres,  Reigadas  k  Co.  would  have  had  *a  right  under  r«j^i  o 
that  bill  of  lading,  to  say  it  was  a  oontract  on  their  own  behalf  ^ 
to  protect  themselves. 

The  remaining  question  is,  what  are  the  terms  of  the  contract  ?  Mr. 
Imh  says,  that  bemuse  after  tbe  words  ''freight  and  conveyance^"  a 
blank  space  is  left  and  a  line  drawn  through  it,  we  are  to  consider  the 
words  "who  on  faithful  delivery  thereof  bein^  shown  shall  pay  me 
for  freight  and  conveyance,"  as  struck  out  of  the  bill  of  lading,  apd 
that  they  are  to  be  disregarded  as  being  no  part  of  the  contract.  I 
think  we  cannot  do  that.  The  object  of  drawing  the  line  through  the 
blank  space  was  to  prevent  any  one  improperly  putting  anything  in, 
as  was  done  in  Young  v.  Grote,  4  Bin^.  253  (E.  C.  L.  R.  vol.  18), 
where,  blank  spaces  having  been  left  in  a  check,  a  clerk  intrusted 
with  it  put  in  other  words  and  figures  and  got  tbe  forged  sum  from 
the  bankers.  It  has  been  doubted  whether  it  was  there  rightly  held 
that  the  loss  should  fall  on  the  customer  and  not  on  tbe  bankers  who 
Iiad  paid  the  check  without  authority  t  biU  whether  rightly  held  or 
Bot,  It  was  an  obvious  precaution  for  tbe  customer  not  to  draw  the 
^eck  so  as  to  facilitate  the  committal  of  fraud.  Then  I  do  not  agree 
with  the  proposition  of  Mr.  Luah,  that  the  printed  words  are  to  be 
treated  less  its  part  of  the  contract  than  the  other  words.  I  agree  with 
i&v  brother  Crompton,  tbat  where  there  are  formal  and  general  words 
which  are  the  usual  terms  of  a  contract,  and  there  are  other  special 
aad  peonliiar  wordi^.  awl  the  qji^sibii  i^  which  ure  tp  h^ye  mopt 
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weighty  the  terms  which  a  man  has  thought  of  for  himself  and  writtea 
into  the  contract,  if  they  conflict  and  cannot  be  reconciled  with  the 
printed  words,  ought  to  have  most  weight  And  that  is  what  Lord 
*7141  BUenborough  *6aid  in  Bobertson  i^.  French,  4  East  180, 13& 
■'  Here  the  written  contract  states  that  freight  is  to  be  paid, 
which  wonld  be  understood  to  mean  reasonable  freight  The  parties 
sending  the  goods  to  this  country  enter  into  an  agreement  with  the 
captain :  they  assume  it  to  be  a  matter  of  doubt  whether  the  captain 
can  bind  his  owners,  or  whether  they  will  ratify  his  act;  but  probably  % 
they  will,  in  which  case  the  parties  sending  the  goods  have  the  per- 
sonal liability  of  the  owners  for  the  payment  of  the  pric^  and  the 
goods  are  tk^  be  theirs.  But  they  also  contemplate  the  possibility,  that 
the  owners  may  not  choose  or  may  not  be  able  to  fulfil  the  contract, 
and  in  that  event,  besides  the  personal  liability  of  the  owners,  they 
contract  to  have  the  security  of  the  goods ;  still,  inasmuch  as  they  will 
be  in  London  of  more  value  than  in  Cuba,  it  would  be  too  good  a 
bargain  for  the  shippers  to  have  them  without  payment  of  what  if 
reasonable  for  carriage ;  and  if  they  thought  so  the  bill  of  lading 
would  be  drawn  as  it  is. 

I  participate  in  the  doubt  expressed  by  my  brother  Crompton  with 
reference  to  a  case  which  sometimes  happens,  where  a  bill  of  lading 
expresses  that  nothing  is  to  be  paid,  the  cargo  being  intended  to  be 
the  owners'  property,  and  yet  the  shippers  of  the  goods  keep  the  bill 
of  lading  to  protect  themselves,  and  the  question  is,  to  what  extent 
the  bankrupt  shipowners  or  their  assignees  are  to  be  remunerated  for 
the  use  of  tne  ship.    But  that  question  does  not  arise  here. 

Mellob,  J. — ^I  agree  with  the  judgment  of  the  Court  for  the  reasons 
given.  Judgment  for  the  plaintiff 


♦715]  ♦The  QUEEN  v.  HAGUE.    Jan.  16. 

Municipal  Corporation  Ad,  1859,  22  VitU.  e.  35,  s,  9.—EUetion  of  CbiradZlbf.— Ar- 

sanation. — Convieiion. 

Tfae  Municipal  Corporation  Act,  1859,  22  Viet  e.  85,  i.  9,  makes  It  an  offenoe  to  panoaati  w 
ladaea  another  to  personate  any  person  entiUed  to  rote  at  an  election  of  eoanoiUors,  er  frlialy 
assame  to  act  in  the  name  or  on  behalf  of  raeh  person,  or  wUftilly  make  a  iklse  aaswer  lo  taj 
of  the  qnestions  mentioned  in  the  Aot.  A.,  Induced  by  B.,  handed  to  the  oflleer  at  theplass 
of  Toting  a  nomination  paper  signed  by  C»  a  person  entitled  to  rote,  bat  when  asked  wbcthtf 
he  was  the  person  whose  name  was  signed  to  the  voting  paper  answered  "  No."    Held, 

1.  That  the  offence  of  personating  was  complete. 

2.  That  a  eonTiction  of  B.  for  the  offence  of  indneing  A.  io  penonate  need  not  set  eat  the 
means  of  Inducement. 

8.  That  it  was  not  necessary  that  the  oonriction  shoald  show  that  the  election  was  duly  hsli> 

Ok  appeal  to  the  Quarter  Sessions  for  the  West  Biding  of  York- 
shire, in  Januarv,  1863,  against  a  eonviotion  of  the  defendant  hj  two 
justices  of  the  borough  of  Sheffield,  under  The  Municipal  Gorport- 
tion  Ad,  1859,  22  Vict.  o.  86,  s.  9,  the  Quarter  Sessions  confirmed  the 
conviction  subject  to  a  case  for  the  opinion  of  this  Court. 

The  conviction  stated  that  the  defendant,  "  within  the  spaoe  of  six 
calendar  months  next  before  the  laying  of  the  infonnation  wherMm 
this  ooAviction  is  foundedi  to  wit»  on,  £^  in  the  West  Biding  afow 
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nid,  pending  a  certain  election  of  councillors  for  St.  Philip's  Ward, 
in  the  said  borough,  unlawfully  and  knowingly  did  induce  one  James 
Fogle  to  personate  one  George  Bamford,  then  being  a  burgess  of  the 
said  borough  then  entitled  to  vote  at  the  said  election,  against  the 
form  of  the  statute  in  such  case  made  and  provided,"  and  adjudge'^  the 
defendant  to  be  imprisoned  for  two  months. 

*0n  the  1st  November,  1862,  pending  the  annual  election  r^^iA 
of  town  councillors  the  defendant  gave  a  nomination -paper  (a  ^ 
copy  of  which  was  annexed  to  the  case)  signed  by  George  Bamford  to  ^ 
James  Fogle,  at  a  public-house  in  Sheffield,  and  asked  him  to  take  it ' 
to  the  schoolroom.  Bowling  Green  Street,  to  vote.  Fogle  looked  at 
the  paper,  and  said  it  was  not  hiis  name  that  was  on  it.  Hague  told 
\\m  to  vote  for  Wood  and  Trickett,  and  said  he  was  to  take  the  paper 
and  put  it  down  before  a  gentleman  he  would  see  sitting,  and  that 
they  would  eav  nothing  to  him.  Fogle  asked  Hague  if  he  should  get 
into  anv  trouole;  to  which  Hague  replied,  ''Oh  no,  there  was  one 
man  who  voted  eight  times  in  an  hour  at  the  previous  election.'' 
Fogle,  after  this,  took  the  nomination-paper  to  the  schoolroom  and  put 
it  into  the  hands  of  John  George  Bobson,  the  presiding  officer  there^ 
for  the  reception  of  votes  for  the  said  ward.  John  George  Bobson 
thereupon,  being  so  required  by  two  burgesses,  asked  Fogle  the  fol- 
lowing question,  ''Are  you  the  person  whose  name  is  signed  as  George 
Bamford  to  the  voting-paper  now  delivered  in  by  you?"  To  thi^s 
question  Fogle  answered  **  No."  The  name  of  George  Bamford  was 
at  the  time  on  the  burgess  roll  then  in  force.  The  voting- paper  was 
not  filed,  nor  was  the  vote  of  George  Bamford  recorded  in  the  election, 
in  consequence  of  the  paper  being  so  handed  to  John  George  Bobson 
by  Fogle. 

At  the  hearing  of  the  appeal  the  appellant  contended  that  the 
offence  within  the  meaning  of  the  statute  whereof  he  had  been  con* 
victed  had  not  been  committed  bv  him,  inasmuch  as  Fogle  did  not 
actually  vote,  nor  was  the  vote  of  George  Bamford  recorded,  at  the. 
election,  nor  had  Fogle  represented  himself  to  be  the  person  r^i^i  7 
*whose  name  was  on  the  voting-paper  as  entitled  to  vote,  nor  ^ 
had  the  offence  been  duly  and  sufficiently  set  forth,  as  no  particular 
act  of  inducing  had  been  specified  in  the  conviction. 

The  question  for  the  opinion  of  this  Court  was,  Whether  the  defend- 
ant had  committed  the  alleged  offence,  within  the  meaning  of  the 
statute,  of  inducing  Fogle  to  personate  George  Bamford  pending  the 
election,  and  whether  the  offence  of  inducing  was  duly  and  sufficiently 
set  forth  in  and  by  the  conviction. 

Stat.  22  Vict.  c.  85,  s.  9 :  "  If  pending  or  after  any  election  of  coun- 
cillors, auditors,  or  assessors,  any  person  shall  personate  or  induce 
any  other  person  to  personate  any  person  entitled  to  vote  at  such 
election  or  whose  name  is  on  the  burgess  roll  then  in  force,  or  falsely 
assume  to  act  in  the  name  or  on  behalf  of  any  person  so  entitled  to 
Tote,  or  wilfully  make  a  false  answer  to  any  of  the  questions  men- 
tioned  in  section  18  of  this  Act,(a)  he  shall  for  every  such  offence  be 

(a)  TIm  bill,  M  originally  latrodaMd  into  the  Houm  of  Commosi,  eoDfitled  of  twooty-two 
dtntM,  to  vbleh  others  were  added  in  that  Hoom.  In  the  Houae  of  Lords  aercral  elantei^ 
MidiBf  th«  ISth,  wtrs  dissfreed  toj  aad  the  amtndttents  made  in  that  Honst  wsie  agreed  t* 


liable,  on  convictioii  before  two  justices  in  petty  sessions,**  to  be  im- 
prisoned  for  any  period  not  exceeding  three  months. 

JS.  Fowler  appeared  in  support  of  the  conviction.    The  Coart  called 
npon 

^^lo^  ifauky  contri. — ^First.  The  facts  do  not  bring  the  *defeDd« 
•I  ant  within  stat.  22  Yict.  c.  85,  s.  9.  There  has  only  been  an 
Uttempt  to  personate,  and  therefore  the  defendant  was  not  guilty  of 
the  offence  of  inducing  Fogle  to  personate.  The  mode  of  conductiDg 
the  election  of  councillors  and  of  voting  is  prescribed  by  stat.  5  &6 
W.  4,  c.  76,  s.  82 ;  and  sect  84  superadds  the  ceremony  of  putting  cc^ 
tain  questions  to  the  voter.  [Cockburn,  G.  J. — If  it  is  not  required 
by  two  burgesses  that  those  questions  should  be  put,  the  act  of  voting 
is  complete  without  them.]  Stat.  22  Vict.  c.  85,  s.  9,  also  creates  the 
offence  of  falsely  assuming  to  act  in  the  name  of  a  person  entitled  to 
vote.  [Cbohpton,  J. — General  words  are  often  added  in  an  enact- 
ment ;  It  does  not  follow  that  the  words  preceding  them,  though  less 
general,  are  not  sufficient.  COCEBUI^,  C.  J. — I  can  conceive  a  case 
within  the  second  branch  of  the  section  and  not  within  the  first.  Sup* 
pose  a  man  got  a  nomination-paper  surreptitiously,  and  handed  it  to 
the  presiding  officer,  that  might  be  held  to  be  not  personating  tbe 
l>urgess  who  nad  signed  it.] 

Secondly.  The  conviction  is  bad  for  not  showine  that  the  election 
was  duly  held.  [He  referred  to  the  form  of  the  inaictment  in  Bex  ». 
Marsh,  6  A.  &  E.  286,  250,  note  (a).]  [Cbompton,  J.— The  puttbg 
in  the  first  count  there  could  do  no  harm ;  but  it  was  only  an  idea  of 
the  pleader.  Blackbubit,  J. — In  Beg.  t*.  Thompson,  2  Moo.  &  B.  3o5, 
.'there  were  several  counts  alleging  introductory  matter,  and  at  last  a 
short  one,  and  the  defendant  was  convicted  upon  it.] 

Thirdly.  The  conviction  should  have  set  out  the  acts  of  inducing; 
in  order  that  the  Court  might  see  that  the  offence  had  been  committed. 
[He  referred  to  the  cases  collected  in  the  notes  to  8  Chitt  Crim.  Law, 
♦7191  ^^^^0  *[Cockbubn,  C.J. — ^The  conviction  follows  the  words 
J  of  the  statute.]  The  word  *'  induce"  covers  a  multitude  of 
circumstances,  some  of  which  would  not  be  sufficient  to  constitute  tbe 
offence ;  the  means  must  be  such  as  would  reasonably  induce.  [Cock- 
BUBK,  C.  J. — In  Bex  v.  Fuller,  1  B.  &  P.  180,  it  was  held  on  a  case 
reserved  that  an  indictment  on  stat.  87  G.  8,  c.  70,  pursuing  the  words 
of  the  statute,  and  charging  that  the  defendant  endeavoured  to  incite 
a  soldier  to  mutiny,  was  good  without  specifying  the  means  employed. 
The  inducing  to  personate  here,  as  in  that  case  the  endeavour  to  incite^ 
is  but  a  conclusion  of  fact.] 

B,  Fowler  was  not  called  upon  to  reply. 

CocEBUBN,  C.  J. — Although  the  second  branch  of  stat.  22  Vict  c. 
85,  s.  9,  seems  to  point  to  a  distinction  between  the  present  case  and 
one  in  which  the  personation  is  completed  by  the  act  of  voting,  the 
offence  of  pretenaing  to  be  the  person  whose  signature  is  on  tbe 
nomination-paper  is  equally  great  whether  the  act  of  voting  was  per- 
petrated or  not.  The  first  branch  of  the  enactment  makes  it  an  ofience 
to  personate  or  induce  another  to  personate  a  person  entitled  to  vote; 

v.by  Ike  Houm  of  CommoM.   The  eflEeot  of  thU  vpon  Mct  9  wma  not  eoiuidered.   Bat  tbe  <ietetioM 
Bentioned  in  the  18th  eU«M  were  probably  the  aame  ma  thoie  in  itat  $A6W.  4,«,t^i>Mi 
Bee  itat  6  *  7  Vkt.  o.  18,  ai.  83,  84. 


.  4  fiBST  it  smrm.  o-  b.  ni 

■*- ■ ^  M  -  I^M  JM     I  -  ----- ■ . !-     ,        -  -  ^ 

fend  ID  order  to  support  the  atrgtiment  for  the  defendant  Ifhe  additionttl 
element  of  TOting  mu^  be  introduced  into  it.  The  second  branoh  of 
the  enactment  either  id  surplusage  or  it  conten^Iates  something  being 
done  which  would  not  amount  to  personation.  A  man  who  presents 
himself  to  the  officer  presiding  as  another  person  and  hands  in  a  nomi* 
nation-paper  signed  with  the  name  of  that  person,  commits  an  offence. 
The  giving  a  false  ^answer  to  any  one  of  the  questions  put  to  p^i^qa 
him  makes  him' guiltj  of  another  offence.  Bat  be  was  not  the  ^  ' 
less  been  guilty  of  a  personation  because  when  the  questions  employed 
io  detect  personation  are  put  to  him  there  is  one  to  which  he  will  not 
answer. 

CROJlFit>29;  J.*'— I  $m  entirely  of  the  sanie  opinion.  This  is  a  con* 
▼icticMi  for  inducing  a  person  to  personate  a  voter.  It  was  argue4 
that,  inorder  to^oonviet  of  that  offence,  it  was  necessary  that  that  per* 
son  should  have  personated  a  voter,  and  that  Fogle  did  not  personate 
Bamfordi  I  agree  in  the  major,  but  disagree  in  the  minor  premise. 
To  ''  personate*'  means  to  pretend  to  be  a  particular  person,  and  the 
moment  Eogle  banded  in  the  votiiig-«aper  purporting  to  be  Bamford^g 
he  personated' or  pretended  to  be  Bamford:  at  any  rate  there  waa 
abundant  evidence  for  the  magistrates  to  justify  the  conviction.  A 
person  does  not  purge  the  offence  of  personating  by  declining  to  go 
se  far  aa  falsely  to  aaawer  the  queations  put  to  him ;  and  it  is  not 
necessary*  that  a  person  ahould,  by  bis  personation,  succeed  in  givinff 
a  vote.  ' 

As  to  the  other  point  The  conviction  is  sufficient  without  setting 
Qut  the  means  used  by  the  defendant  to  induce  Fogle  to  personate. 
The  principle  by  i^hicK  to  deteiinine  whether  it  is  necessary  to  set 
out,  in  an  indictment  or  eonviction,  the  fiicts  constituting  the  offenee^ 
is  stated  in  Bex  v.  Fuller.  This  offence  is  analogous  to  that  of  aiding 
and  abetting,  where  it  is  not  necessary  to  set  out  the  facts  by  which 
the  aiding  and  abetting  were  carried  out.  It  is  bad  pleading  to  set 
out  eyidenoe.  And  it  never  was  necessary  to  set  out  f(W)ts  as  r^iyoi 
•part  of  a  conviction  except  so  far  as  to  enable  the  Court  to  see  '- 
that  the  alleged  oflenee  had  been  committed. 

Blackburn,  J. — As  soon  as  a  man  by  word,  act,  or  sign  holds 
himself  forth  as  a  person  entitled  to  vote  with  the  oloyject  of  passing 
himself  oft'  as  that  person,  and  exercising  the  right  which  that  person 
has,  be  has  personated  him;  and  as  fkr  as  the  offence  of  personating 
is  concerned,  it  matters  not  that  the  defendant  did  not  go  so  far  as  to 
obUiin  the  fruits  of  his  personation.  And  here  was  ample  evidenoe 
from  which  the  justices  have  properlv  drawn  the  conclusion  tbftt 
Fogle  did  personate,  and  thait  the  defendant  induced  him  to  personate. 

As  to  the  form  of  the  conviction,  I  agree  with  the  Lord  Chief 
Justice  and  my  brother  Crompton. 

Mkllor,  J. — When  a  man  takes  a  voting^paper  having  the  nam0 
of  another  person  on  it,  and  presents  it  to  the  officer  whose  duty  it  ia 
to  record  the  votes,  he  has  personated  that  voter,  though,  when  the 
statutory  questions  are  put  to  him,  he  does  not  persist  in  the  persona* 
tion.  The  enactment  in  stat.  22  Vict.  c.  85,  s.  9,  distinguishes  between 
M  act  of  personation  and  the  giving  a  false  answer  to  any  of  the 
^oestions,  and  awards  a  punishment  to  each. 

I  am  also  of  opinion  that  the  conviction  states  sufficient.  .  It  would 
B.  a  s.y  VOL.  IT.— 26 
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be  contrary  to  tha  rale  of  pleading  mentioned  by  my  brotber  Cromp- 
ton  to  set  forth  the  motives  or  temptation  which  the  defendant  em- 
ployed to  induce  Fogle  to  personate.  Conviction  %flfinn^ 
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" Bankrupiey  Act,  1861/'  2ide25  Vid.  c.  134,  «.  l^-^Compontum-deed.-^ 

honorum. 

.  DMlaration  on  a  promiitorj  nofeo.  First  pl«a,  bj  waj  of  eqnitmble  dofonea^  ttseept  m  to 
141. 10*.,  a  deed  mado  betweos  the  defoodant  and  the  MToral  penoai  being  hU  creditor!  wboihovM 
ezeoote  the  game,  relating  to  the  debti  and  liabilities  of  the  defendant  and  his  release  tkcnfrsB, 
whioh  reeited  that  the  creditors  signing,  being  amijoritj  in  nomber  repieaenting  three-feuthi 
In  Talne  of  the  creditors  of  the  defnidaat  whose  debts  respeetively  aaMvnted  to  IM.  aai 
■pwardSy  had  agreed  to  accept  a  composition  of  2a.  0d.  in  the  pound;  aad  in  eea- 
sideration  and  on  pajment  thereof,  or  whenever  thereafter  called  upon  for  tlie  parpoM^ 
seyerally  undertook  to  eieente  to  the  defendant  a  release  of  their  claims  and  demands  apoa 
him.  The  plea  arerred  that  a  mi^oritj  representing  three>foarths  In  ralno  of  the 
creditors  of  the  defendant,  whose  debts  respectirelj  amounted  to  101.  and  upwardly  did  in 
writing  assent  (o  and  approre  of  the  deed;  that  the  execution  of  the  deed  was  dnlj  attsstai; 
Ac. ;  and  that  the  defendant  offered  to  pay  the  composition,  and  brought  into  Court  under  ths 
next  plea  \il,  10«.  as  the  composition.  Held,  bj  the  Court  of  Bxehcquer  Chamber,  afirsabg 
the  Judgment  of  the  Queen's  Bench,  that  the  deed  flilfiUed  the  conditions  required  bj  sack 
J9S  of  "The  Bankruptcy  Act,  ISOl,"  ti  k  26  Vict  e.  184,  iuaamaeh  as  (1)  aU  tlM  etediM 
htfd  the  option  of  coming  in  and  signing,  and  the  requisite  migority  had  signed:  (2)  th» 
debtor  baring  the  option  of  paying  the  composition  to  some  and  leaving  the  others  at  VAmtj 
lo  recoTcr  their  debts,  did  not  make  the  deed  unequal :  (S)  a  cessio  bonorum  was  not  necessaiy. 

The  first  count  of  the  declaration  was  by  payee  against  maker  of 
a  promissory  note,  dated  the  80th  August,  1860,  for  1002^,  payable 
twelve  months  after  date.  There  were  also  counts  for  money  lenty 
interest,  and  on  accounts  stated. 

First  plea,  by  way  of  equitable  defence,  except  as  to  lH.  \(k^  parcel 
of  the  money  claimed,  that  after  the  accruing  of  the  plaintiflf's  daim, 
and  after  the  11th  October,  1861,  the  defendant  was  indebted  to  tbo 
plaintiff  and  divers  other  persons,  and  thereupon,  while  he  was  so 
indebted,  a  deed  bearing  date  the  8th  March,  1862,  was  made  and 
entered  into  by  and  between  the  defendant  of  the  one  part,  and  tha 
several  persons  being  creditors  of  the  defendant  who  should  execute 
*72S1  ^  aame  *of  the  other  part,  relating  to  the  debts  and  liabilities 
^  of  the  defendant  and  bis  release  therefrom,  which  deed,  with- 
put  the  schedule,  was  in  the  words  following,  that  is  to  say : — "  This 
indenture,  made  the  8th  day  of  March,  1862,  between  Joseph  Sobert 
Wilkin  Atkinson,  of,  &c.,  of  the  one  part,  and  the  undersigned  credit- 
ors of  the  said  J.  R.  W.  Atkinson  of  the  other  part :  Whereas  the 
said  J.  R.  W.  Atkinson  from  divers  causes  is  unable  to  pay  us  the 
said  several  creditors  full  20«»  in  the  pound :  and  whereas  the  said  J. 
JS.  W.  Atkinson  hath  applied  to  us  to  receive  and  take  a  compositioa 
of  2$.  6<L  in  the  pound  in  full  satisfaction  and  discharge  of  our  several 
and  respective  claims  and  demands  on  him,  payable  on  the  9th  dajof 
March,  1868,  which  we  the  several  creditors  signing  these  preseots 
have  agreed  to  do,  and  being  a  majority  in  number  representing  three- 
fourths  in  value  of  the  creditors  of  the  said  J.  R.  W.  Atkinscn,  whose 
debts  respectively  amount  to  lOL  and  upwards,  have  agreed  to  acoept 
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miob  eompoflitioQ  as  aforesaid ;  and  in  consideration  thereof,  and  on 

Iayment  tnereof,  or  whenever  thereafter  called  upon  for  the  pnrpose, 
ereby  severally  undertake  and  agree  to  execute  to  the  said  J.  B.  W. 
Atkinson  a  good  and  sufficient  release  in  the  law  of  our  several  and 
respective  claims  and  demands  on  him.  In  witness  whereof  the  par- 
ties hereto  have  respectively  subscribed  and  set  their  hands  and  seals. 
J.  R.  W.  Atkinson  (l.  s.)  Signed  by  the  said  J.  R.  W.  Atkinson  in 
the  presence  of  O.  M.  Lewis,  10,  Ely  Place,  Holbom,  Solicitor.^' 
Averment:  That  a  majority  representing  three-fourths  in  value  of  the 
creditors  of  the  defendant  whose  debts  respectively  amounted  to  102. 
snd  upwards  did  in  writing  assent  to  and  approve  of  the  deed ;  and 
the  execution  of  the  deed  by  the  defendant  was  attested  by  an  attor- 
ney;  and  ^within  twenty-eight  days  from  the  day  of  the  exe-  r*^^^ 
cution  of  the  deed  by  the  defendant,  the  same  was  produced  ^ 
and  left  (having  been  iSrst  stamped)  at  the  office  of  the  Chief  Registrar 
of  the  Court  of  Bankruptcy  for  the  purpose  of  being  rejo^istered,  and 
together  with  such  deea  there  was  delivered  to  the  Chief  Registrar 
an  affidavit  by  the  defendant  that  a  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  of  the  defendant  wnoae  debt9 
amounted  to  10/.  and  upwards,  had  in  writing  assented  to  and  ap- 
proved of  the  deed,  and  also  statins  the  amount  in  value  of  the  pro- 
perty comprised  in  the  deed ;  and  Uie  deed  did  before  the  registration 
thereof  bear  such  ordinary  and  ad  valorem  stamp  duties  as  were  pro- 
vided by  The  Bankruptcy  Act,  1S61,  in  that  oehalf :  and  that  at 
the  time  of  the  execution  of  the  deed  the  plaintiff  was  a  creditor  of 
the  defendant  in  respect  of  the  claim  herein  pleaded  to  within  the 
meaning  of  The  Bankruptcy  Act^  1861,  and  all  conditions  having 
been  performed  and  all  things  having  happened  necessary  in  that 
behalf  the  plaintiff  became  and  was  bound  Vy  the  deed,  as  if  he  had 
been  a  party  thereto,  and  had  dulv  executea  the  same.  "And  the 
defendant  says  that  be  has  always  been  ready  and  willing  to  pay  the 
said  composition  according  to  the  said  deed,  and  that  he  offered  tp 
pay  the  same  aocordinfir  to  the  said  deed,  but  the  plaintiff  would  not 
receive  the  same,  and  he  now  brings  into  Court  under  the  next  plea 
the  sum  of  14iL  10s.  as  and  being  the  said  composition  on  the  plain- 
tiff's said  debt,  and  all  things  have  been  done  and  happened  to  entitle 
the  defendant  to  have  the  plaintiff  release  him  according  to  the  said 
deed." 

Demurrer,  and  joinder. 

The  case  was  argued,  in  Michaelmas  Term,  1868  (Nov.  18th)^  be- 
fore Wightman,  Blackburn,  and  *Mellor,  Js.,  by  Kemplay  for  r^fj^ 
the  plaintiff  and  Macnamara  for  the  defendant    The  argu-   ^ 
ments  sufficiently  appear  from  the  judgment  and  from  the  arguments 
<tf  the  same  counsel  m  error. 

The  cases  and  authorities  referred  to  were :  Walter  v.  Adcock,  7 
E  &  N.  641  ;t  Ilderton  v.  Castrique,  14  C.  B.  N.  S.  99  (E.  C.  L.  R.  vol. 
108);  Hodgson  v.  Wightman,  1  H.  &  C.  810  ;t  Tetley  v.  Taylor,  in 
error,  1  E.  &  B.  682  (E.  C.  L.  R.  vol.  72) ;  Ex  parte  Morgan,  per  Lord 
Westbury,  C,  1  De  G.  J.  &  S.  288,  806 ;  Woods  v.  Foote,  in  error,  1 
E  &  0.  841  ;t  Ex  parte  Rawlings,  1  De  G.  J.  &  S.  226 ;  Feltbam  v- 
Cadworth,  1  Com.  112,  2  Ld.  Raym.  760;  The  General  Furnishing 
iBd  Upholstery  Company  v.  Venn,  2  H,  &  C.  168 1    [Blackbubv^  S^ 
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•  _    _  _ 

Teferred  to  Forsyth  on  Composition  with  Creditors,  8d  ed.,  p.  49,  citing 
Beay  v.  Richardson,  2  C.  M.  &  R.  422.t]  Our.  adv.  vuU. 

Blackburn,  J.,  now  delivered  the  judgment  of  the  Court. 
In  this  ease,  which  was  argued  before  my  late  brother  Wightmn 
and  my  brother  Mellorand  myself,  the  judgment  I  am  now  about  to 
-deliver  is  that  of  my  brother  M^ollor  and  myself  only.  The  qaestion 
raised  on  the  demurrer  is,  whether  a  composition-deed  executed  by  a 
majority  in  number  representing  three-fourths  in  value  of  the  defend- 
ant's creditors  is  binding  on  the  plaintiff,  a  creditor  of  the  defendant, 
who  has  not  executed  or  assented  to  the  deed.  The  deed  is  set  forth 
in  the  plea,  and  the  question  is  whether  that  deed,  so  set  forth,  is  sucii 
a  deed  as  is  contemplated  by  the  192d  section  of  The  Bankruptcy 
Act,  1861,  24  &  25  Vict.  c.  184.  If  it  is,  then  by  virtue  of  that  enact- 
ment it  is  binding  on  the  plaintiff  as  if  he  were  p^i^y  to  it  and  had 
'^7261  ^^^y  *6XG<^ted  it,  and  the  defendant  is  entitled  to  judgement: 
^  but  if  the  deed  is  not  such  as  is  contemplated  by  that  aeotioa 
it  is  not  binding  on  the  plaintiff,  and  he  is  entitled  to  judgment. 

The  first  objection  made  to  the  deed  is  that  it  purports  to  be  made 
only  with  those  creditors  who  sign  the  deed,  and  that  those  who  do 
not  sign  the  deed  are  placed  in  a  worse  position,  not  being  able  to 
avail  themselves  of  the  aeed.  Ko^oubt  this  objeotion  would  be  fatal 
if  it  were  borne  out  by  the  true  construction  of  the  deed.  It  is,  inde- 
pendent of  authority,  clearly  necessary  that  the  creditors  who  are  to 
be  bound  by  the  acts  of  those  executing  ^e  deed  should  be  at  least 
in  as  good  aposition  as  those  who  bind  them,  and  the  point  has  been 
decidS  in  Walter  v.  Adcock,  7  H  &  N.  641,t  Ex  parte  Sawlings,  1 
De  G.  J.  &  S.  225,  and  Ilderton  p.  Castrique,  14  C.  B.  N.  S.  99  (£.  C. 
L.  R.  vol.  108).  But  in  the  present  case  it  is  expressly  stated  that  the 
creditors  executing  the  deea  are  a  majority  in  number 'representing 
three-fourths  in  value  of  the  whole  body  of  his  creditors.  In  Hodg- 
son V.  Wightman,  1  H.  &  C.  810,t  it  was  held  that  a  statement  in  a 
deed  to  this  effect  sufficiently  showed  that  it  must  have  been  intended 
to  be  an  arrangement  between  the  debtor  and  the  whole  body  of  his 
-creditors.  By  this  decision  of  a  Court  of  co-ordinate  jurisdiction  we 
are  bound,  and  if  the  plaintiff  seeks  to  impeach  that  decision  he  molt 
do  so  in  a  Court  of  error. 

'    But  though  we  are  bound,  in  deference  to  that  deeision,  to  hold 

that  this  arrangement  is  made  with  all  the  creditors,  it  does  not  neoei- 

sarily  follow  that  it  is  free  from  the  objection  now  under  consideration. 

The  frame  of  a  composition-deed  may  be  such  as  to  render  the  remedy 

417071  ^^  ther'creditor  who  has  not  executed  the  deed  less  eaejr  *tban 

-I  that  of  the  creditor  who  has  executed  the  deed,  and  it  may 

even  be  such  that  the  creditor  who  has  not  executed  the  deed  could 

.  not,  by  any  of  the  ordinary  processes  of  law,'  obtain  the  same  benefit 

from  tho  deed  as  those  who  have  executed  it,  and  in  such  cases  the 

*  objection  would  be  at  least  fairly  arguable,  but  in  the  present  case 

'tbere  is  no  such  difficulty.     Theren^dy  of  the  creditor  who  has  not 

'  executed  the  deed^  is  the  very  ^ringent  one  that,  if  the  debtor  does 

rnot  punctually 'pay  him  the  2e.  M.  in  the  pound  on  his  d^  the 

;  creditor  is  remitted  to  bis  old  right,  and  may.  recover  not  only  tie 

.\$$;  M.  but  also  the  17e.  Od;:  and  the  remedy  of  a  creditor  who  his 

« eaeetiled  the  daedt  is  not  greater.- . 
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The  remaining  objection  is  that  on  which  principally  we  took  tirao. 
to  consider.  The  deed  in  question  contains  no  conveyance  of  any 
part  of  the  debtor^s  property.  It  is  simply  a  composition-deed  with- 
out anything  in  the  nature  of  a  cessio  bonorum,  and  the  question 
therefore  comes  to  be  whether  such  a  mere  composition-deed  can  be 
made  binding  on  those  creditors  who  have  not  assented  to  it.  In 
Tetley  v.  Taylor,  1  E.  &  B.  532  (JB.  C.  L.  B.  vol.  72),  it  was  decided, 
in  the  Exchequer  Chamber,  that  the  arrangement  clauses  of  the  Bank- 
ruptcy Act  of  1849,  12  &  13  Vict.  c.  106,  applied  to  those  cases  only 
where  the  arrangement  was  as  to  the  disposal  of  the  whole  estate  of 
the  debtor  among  the  creditors;  but  the  sections  in  that  Act  on  which 
the  judgment  proceeded  have  been  repealed,  and  others  substituted 
for  them  in  the  Act  of  1S61.  We  do  not  consider  ourselves  at  liberty, 
sitting  in  the  Court  of  Queen's  Bench,  to  inquire  whether  Tetley  v. 
Taylor  was  or  was  not  rightly  decided  by  the  Court  of  Exchequer 
Chamber :  we  are  bound  by  that  decision,  and  though  the  enactments 
in  the  Act  of  1849  are  repealed,  yet  if  the  new  ^enactments  rmtrna 
in  the  Act  of  1861  are  substantially  the  same  as  those  for  ^  ^ 
which  they  are  substituted,  we  ought  to  give  judgment  for  the  plain- 
tiff, leaving  the  defendant  to  question  that  case  in  the  House  of  Lords. 
But  the  enactments  in  the  Act  of  1861  are  such  as  to  leave  it  open 
to  controversy  whether  they  are  so  much  the  same  as  those  in  the 
Act  of  1849  that  the  decision  in  Tetley  v.  Taylor  does  apply  to  them ; 
and  this  is  the  question  now  for  our  determination. 

We  have  to  ascertain  the  intention  of  the  Legislature,  as  expressed 
in  the  latter  Act,  and  we  feel  the  force  of  what  my  brother  Bramwell 
said  in  Walter  v.  Adcock,  7  H.  &  N.  641,  559.t  **If  the  old  law  was 
intended  to  continue  why  was  any  alteration  made  in  the  language 
used?  If  the  law  was  intended  to  be  altered  why  was  not  the  altera- 
tion made  in  plain  and  unambiguous  language r'  Whatever  might 
be  the  reason  for  the  manner  in  which  the  new  Act  was  framed,  it  is 
certain  that  the  effect  has  been  to  produce  a  difference  of  opinion  as 
to  whether  the  doctrine  laid  down  in  Tetley  v.  Taylor  is  applicable 
to  deeds  made  under  the  new  Act  or  not,  though  hitherto  there  baa 
been  no  actual  decision  on  the  point. 

In  Walter  v.  Adcock,  7  H.  &  K.  541,t  the  Chief  Baron  and  Martin, 
B.,  were  of  opinion  that  the  enactments  in  the  Act  of  1861  were  such 
Uiat  the  decision  in  Tetley  v,  Taylor,  on  the  oonstruction  of  the  Act 
of  1849,  was  still  applicable.  Wilde,  B.,  was  of  the  opposite  opinion, 
and  Bramwell,  B.,  abstained  from  expressing  any  opinion  on  this  point. 
In  Chancery,  in  Ex  parte  Morgan,  1  De  G.  J.  &  S.  288,  the  present 
Lord  Chancellor  expressed  a  decided  qpinion,  p.  299,  both  that  Tetley 
t.  Taylor  was  ill  decided  (which  sitting  in  this  Court  we  consider 
ourselves  precluded  from  ^entertaining  as  a  ground  for  our  r^mo 
decision),  and  also  that  the  alteration  in  the  enactments  in  the  '- 
Act  of  1861  was  such  as  to  prevent  the  decision  there  from  having 
effect  on  the  construction  of.  the  new  Act ;  but  the  decision  in  £k 
parte  Morgan  was  upon  another  ground.  In  Ex  parte  Bawlings,  1  De 
ti.  J.  k  S.  225,  Lord  Justice  Turner  expressed  his  opinion  that  though, 
before  the  passing  of  the  Act  of  1861,  the  law  must  be  considered  as 
having  been  settled,  that  in  order  to  validate  an  arrangement  betweeu 
a  debtor  and  bis  creditors,  so  as  to  make  it  binding  on  those  who  had 
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not  assented  to  it,  there  must  be  a  complete  cessio  booorum,  the  altera- 
tion in  the  enactments  in  the  Act  of  1861  was  such  as  to  show  that 
the  law  in  this  respect  was  intended  to  be  altered,  and  that  an  arrange- 
ment under  the  new  Act,  if  in  other  respects  fulfilling  the  requisites 
of  the  statute,  would  be  binding  on  the  creditors  who  had  not  assented 
to  it  though  there  was  no  cessio  bonorum ;  but  the  decision  in  Ex 
parte  Rawlings  proceeded  on  another  ground. 

We  have  thereforCi  upon  both  sides,  opinions  entitled  to  the  greatest 
respect  as  authoritiesi  but  we  have  no  decision  either  way  which  we 
are  bound  to  follow :  we  must  therefore  act  upon  the  opinion  which 
we  ourselves  form  on  the  best  consideration  we  can  give  to  the  mat- 
ter. And  on  the  whole  we  think  that  the  reasons,  which  are  so  fullj 
stated  by  Lord  Justice  Turner  in  Ex  parte  Rawlings  that  we  need  not 
repeat  them,  are  convincing.  Adopting  them  as  our  own,  we  oome 
to  the  conclusion  that  section  192  of  the  Act  of  1861  extends  to  deeds 
of  composition,  although  there  be  no  cessio  bonorum ;  and  conse- 
quently we  give  judgment  in  the  present  case  for  the  defendant. 

Judgment  for  the  defendant 
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For  head-note^  Me  aat^,  p.  722. 

Error  having  been  brought  upon  this  judgment,  the  case  was 
argued  in  Trinity  Vacation,  June  15th,  before  Erie,  C.  J.,  Williams 
and  Willes,  Js.,  and  Channell  and  Pigott,  Bs. ;  Bramwell,  B.,  left 
before  the  conclusion  of  the  argument. 

Kemplay,  for  the  plaintiff. — First.  The  deed  is  not  made  on  behalf 
Or  for  the  benefit  of  all  the  creditors  of  the  defendant  generally,  bat 
only  of  those  who  should  sign  it  It  is  in  its  terms  confined  to  those 
creditors  who  sign,  and  therefore  is  not  a  valid  deed  within  the  192d 
section  of  The  Bankruptcy  Act,  1861,  24  k  25  Yict.  c.  184 :  Walter 
t>.  Adcock,  7  H.  &  N.  641  ;t  Ilderton  v.  Castrique,  14  C.  B.  N.  S.  99 
(E.  C.  L.  B.  vol.  108);  Ilderton  v.  Jewell,  in  error,  16  C.  B.  N.  S.  142 
(E.  C.  L.  R.  vol.  lit).  Dingwall  v.  Edwards,  per  Gockburn,  G.  J^  and 
Grompton,  J.(a)  The  Court  below  followed  the  decision  in  Hodgson 
9.  Wightman,  1  H.  &  G.  810,t  without  expressing  an  opinion  upon  the 
point ;  but  the  question  in  that  case  was,  whether  the  deed  was  admis- 
sible in  evidence,  not  having  been  registered  in  pursuance  of  sect 
194,  which  requires  the  registration  of  all  deeds  by  which  a  debtor 
conveys  or  covenants  to  convev  his  estate  and  effects  or  the  principtl 
part  thereof  for  the  benefit  oi  his  creditors ;  and  the  plaintiff  him- 
*7811  ^^^  ^^  *signed  the  deed.  That  section  includes  deeds  not 
^  applicable  to  all  the  creditors,  and  does  not  refer  to  sect  192. 

Secondly.  The  deed  is  illusory  if  intended  as  a  deed  to  operate  for 
the  equal  benefit  of  all  the  creditors.  A  deed  to  be  binding  on  credit- 
ors who  have  not  executed  it  must  be  one  which  places  those  who 
execute  and  those  who  do  not  execute  it  upon  an  equal  footine  in  point 
of  law :  £x  parte  Gockburn,  82  L.  J.  Bankruptcy   17,  10  Jur.  N.  & 

(a)  BiBOt  itportod,  p.  7SS. 
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573.  This  deed  is  not  for  the  general  benefit  of  all  the  creditors 
vhetl.er  signing  or  not  signing,  because  the  release  of  the  debtor  is 
conditional  on  payment  of  the  composition  of  2«.  6(2.  in  the  ponnd; 
and  the  debtor  has  it  in  his  power  to  prefer  a  particular  creditor  by 
withholding  the  composition  from  him,  in  which  case  that  creditor 
mieht  sue  him  and  recover  the  full  amount  of  his  debt,  while  the  other 
crraitors,  if  the  deed  be  binding,  must  be  content  with  receiving  the 
composition ;  and  in  the  same  way  the  creditors  refusing  to  sign  might, 
by  a  tender  to  them  of  the  composition,  be  precluded  from  getting 
more,  while  the  creditors  signing  the  deed  might  recover  the  full 
amoant  of  their  debts. 

Thirdly.    The  deed  is  bad  for  not  containing  a  cessio  bonomm. 

[Maenamara,  contrH. — This  is  not  one  of   the  grounds  of  error.' 

WiLLBS,  J. — Mr.  Kemplay  may,  as  amicus  curisB,  point  out  any  objec^  - 

tion  to  the  deed.]    In  Ex  parte  Rawlings,  1  De  O.  J.  k  S.  226,  there 

was  no  express  decision  upon  the  point.    In  Ex  parte  Morgan,  1  De 

G.  J.  k  S.  288,  the  Lord  Chancellor  only  expressed  his  opinion,  but 

did  not  decide  the  point.    There  is  no  substantial  difference  between 

the  arrangement  clauses  in  The  Bankrupt  Law  Consolidation  Act, 

1849, 12  k  18  Vict.  c.  106,  on  which  Tetley  v.  *Taylor,  in  error,  r»,-o« 

1  E.  &  B.  682  (E.  a  L.  R.  vol.  72),  was  decided,  and  the  cor-  *-  '^^ 

.responding  clauses  in  stat.  24  k  26  Yipt.  c.  184.     [He  also  referred  to 

Larpent  v.  Bibby,  6  H.  L.  481.]     In  sect.  224  of  the  former  Act,  the 

release  of  the  trader  and  the  distribution  of  his  effects  are  conjoined,^. 

but  immediately  after  follow  the  words  ''  or  all  or  any  of  such  matters, 

or  any  matters  having  reference  thereto."    Sect.  196  of  stat.  24  k  2& 

Yict.  c.  184,  subiects  the  deed  to  an  ad  valorem  stamp  duty  in  respect 

of  the  estate  and  effects  comprised  in  or  to  be  collected  or  distributed 

under  it ;  and,  by  sect.  197,  the  trustees  shall,  in  all  matters  relating 

to  the  estate  and  effects  of  the  debtor,  be  liable  to  all  the  provisions 

of  the  Act  in  the  same  manner  as  if  the  debtor  had  been  adjudged  • 

bankrupt,  and  as  if  they  had  been  appointed  creditors'  assignees  under 

such  bankruptcy:  that  section  contemplates  some  property  on  which 

the  Court  of  Bankruptcy  can  operate.     [He  referred  to  art.  7  of  th# 

conditions  recjuired  by  sect.  192.} 

MacTiamarat  for  the  defendants. — First.  The  Court  will  so  construe 
the  deed  as  to  support  rather  than  defeat  it,  and  will  give  effect  to  the 
intcnticm  of  the  parties  as  gathered  from  the  language  used  by  them. 
Applying  this  rule  of  construction  it  is  clear  that  the  intention  of  the 
parties  was  that  the  deed  should  operate  under  The  Bankruptcy  Act, 
1861, 24  k  25  Yict.  c.l84;  the  words  used  as  to  the  assenting  creditors 
are  almost  copied  from  sect.  192,  and,  by  force  of  that  statute,  the  deed 
operates  for  the  benefit  of  all  the  creditors.  If  there  is  no  exclusion 
of  any,  and  the  deed  is  applicable,  or  may  be  made  applicable  to  them 
all,  it  is  the  same  as  if  all  had  come  in  and  signed,  provided  the  condi« 
tioDs  of  sect.  192  are  fulfilled.  The  words  of  *that  section  are,  rtyo* 
"every  deed  or  instrument  made  or  entered  into  between  a  '- 
<lebtor  and  his  creditors,  or  any  of  them,  or  a  trustee  on  their  behalf/' 
not,  '*  or  any  of  them  on  behalf  of  the  rest ;"  and,  according  to  the  firs! 
oondition,  it  is  sufficient  if  it  is  signed  by  three- fourths  in  value  of  the 
creditors,  acting  for  themselves,  and  intending  that  the  deed  should 
operate  for  the  benefit  of  all.    The  remedy  for  both  classes  of  credilr 
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0C8»  thoae.ivho  sign  and  those  who  do  not,  is  the  same,  viz.,  if  the  conv 
position  be  not  paid  or  tendered  they  may  sue  for  the  whole  of  the 
original  debt.  In  Walter  v.  Adcock,  7  H.&  K.  541,t  the  deed  did  not 
vtafe  that  the  creditors  who  signed  were  a  majority  in  number  repre- 
senting three-fourths  in  value  of  the  creditors.  This  deed  is  the  same 
88  that  in  Hodgson  if.  Wightman,  1  H.  &  G.  810,t  and,  as  far  as  this 
point  is  ooncerned,  there  is  no  substantial  diflference  between  sect  192 
and  sect.  194  of  stat.  .24  &  25  Vict.  c.  184.  [He  referred  to  the  judg* 
ments  of  Blackburn  and  Mellor,  Js.,  in  Dingwall  v.  Edwards,  post,  pp. 
738,  746,  748,  and  also  cited  The  General  Furnishing  and  Upholsterj 
Company  v.  Venn,  2  H.  &  C.  ISS.f]  [Channkll,  B. — ^That  was  a 
ver^  peculiar  case.  My  brother  Bramwell  has  always  doubted  ibe 
decision  there.  The  Ck>urt  meant  to  say  that  the  deed  was  supported 
on  the  ground  of  Pickstock  v.  Lyster,  8  M.  &  S.  871.] 

A  liberal  construotion  should  be  given  to  sect.  192,  so  that  it  may 
not  be  in  the  power  of  one  or  two  dissentient  creditors  to  defeat  aa 
arrangement  assented  to  by  the  great  nu^ority.  Sect.  197  enacts  that 
after  registration  of  tbe  deed  the  debtor  and  creditors,  and  trustees, 
*7S41  P^^^^  ^  ^^f  ^  ^^^  have  assented  thereto  "or  are  bound 
^  *thereby,"  shall  in  all  matters  relating  to  the  estate  and  effects 
of  the  debtor  be  subject  to  the  jaHsdiction  of  the  Court  of  Bank- 
mptoy ;  and,  except  where  the  deed  ahall  expressly  provide  otherwise, 
the  Court  shall  determine  all  aoestions  arising  under  the  deed  accord- 
ing  to  the  law  and  practice  in  bankruptcy,  so  &r  as  they  may  be  appH- 
eable,  and  shall  have  power  to  make  and  enforce  all  orders  as  if  the 
debtor  had  been  adjudged  bankrupt  and  his  estate  were  administered 
in  bankruptcy.  Under  that  section  all  non-a^nting  creditors  would 
be  bound  oy  the  deed  and  wofild  come  in  and  have  the  benefit  of  it; 
and  the  Court  of  Bankruptcy  would  have  power  to  carry  out.  the  pro- 
visions of  the  deed,  and  upon  the  application  of  any  creditor  would 
erder  that  he  should  receive  the  composition  of  28.  6<L  in  the  pound : 
Feltham  v.  Cud  worth,  2  lA.  Bavm.  760,  768,  1  Com.  112,  per  Holt, 
C.  J.,  referred  to  in  Com.  Dig.  Pteader  (^i^Cr.  6) ;  Macnaught  v.  Russell, 

1  H.  4  N.  eii.t 

Secondly.  A  cessio  bonorum  is  not  necessary  to  the  validity  of  the 
deed.  Sti^  24  k  26  Yict.  c.  184  is  an  ii^olvencv  as  well  as  a  bank- 
ruptcy Act|  and  applies  to  a  class  of  persons  who  may  have  no  pro- 
perty to  give  up.  The  enactments  in  stat  12  k  18  Vict,  c  1Q6,  upon 
which  Tetley  r.  Taylor,  in  error,  1  E.  &  B.  582  (E.  C.  L.  R.  vol.  72), 
was  decided,  and  in  stat.  24  &.  26  Yict.  c.  184,  are  different  in  material 
points.  Composition  and  inspection  deeds  are  not  mentioned  in  tbe 
former  Act:  m  the  latter  Act.  the  heading  to  the  group  of  sectioos 
beginning  with  sect.  192  is, ''  As  to.  trust  deeds  for  benefit  of  creditors, 
composition  and  inspectorship  deeds  executed  by  a  debtor."  Id  sect 
224  of  the  former  Act  tbe  release  of  the  trader  and  the  distribution 
^7351  ^  ^^'  effects  are  ^conjoined:  in  sect  192  of  the  later  Act  the 
*'  release  of  the  debtor  and  the  distribution  of  his  effects  are  in 
the  disjunctive.  By  seot.  228  of  the  former  Act  joint  and  separate 
issets  were  to  be  distributed  in  like  manner  as  in  bankruptcy :  there 
are  no  corresponding  words  in  the  later  Act.  In  composition-deeds 
usually  there  is  no  cessio  bonorp^m ;  and  it  is  not  a  condition  imposed 
when  creditors  agree  tha^  tbe  estate  shall  be  wound  up  under  a  deed 
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of  inspectoi'ship.    By  sect  209,  if  by  renson  of  the  delHior  not  know- ' 
ing  the  names  of  holders  of  bills  of  exchange  or  negotiable  securities  ' 
given  by  him  he  is  unable  to  obtain  the  assent  of  a  majority  in  num- 
ber representing  three-fourths  in  value  of  his  creditors,  the  deed  must  * 
be  in  the  form  expressed  in  Schedule  (D.)  to  the  Act  annexed,  which  ' 
shall  vest  all  his  estate  in  trustees ;  so  that  whore  the  assent  of  the 
req aired  number  cannot  be  obtained  there  must  be  a  cessio  bonorum. 
[Williams,  J. — Though  the  form  in  the  Schedule  contains  a  cessio 
boitorum,  there  is  no  release.]    The  statute  would  probably  make  il 
so  operate. 

Thirdly.  The  deed  may  be  pleaded  in  bar,  though  it  expressei 
that  the  release  shall  be  given  on  payment  of  the  composition. 
[WiLLSS,  J. — Would  it  be  a  good  deed  if  three-fourths  in  value  of  the 
creditors  agreed  that  the  debtor  should  go  flree?]  Yes,  if  there  was 
no  fraud,  and  if  the  non-assenting  creditors  were  not  put  in  a  worse, 
position  than  the  others.  This  is  pleaded  as  an  equitable  plea  to  an 
action  on  the  original  debt,  and  the  agreement  to  release  operates  in 
equity  as  a  release.  The  composition  of  2s.  ^cL  having  been  tendered 
and  brought  into  Gourt^  an  unconditional  injunction  would  be  granted 
by  a  Court  of  eauity. 

Further,  the  oeed  is  a  bar  because,  under  stat  24  k  25  ^Yict.  rMog 
c.  184,  s.  197,  it  is  the  same  as  a  certrfleate  in  bankruptcy :  Ex  ^  *^ 
parte  Bawlings,  1  De  O.  J.  A  S.  226,  Ex  parte  Morgan,^  IDeQ.J.k 
S.  288. 

Kemplay,  in  reply.*— The  opitfion  of  Holt,  C.  J.,  in  Feltham  v.  Cud- 
worth,  2  Ld.  Raym.  760,  768,  was  cited  and  observed  upon  by  Erie, ' 
C.  J,  in  Ilderton  v.  Castriqu^  14  C.  B.  N.  S.  99,  110  (E.  C.  L.  B. 
vol.  108). 

The  equitable  defence  does  not  relate  back  to  the  time  of  action 
brought.  Cur,  adv.  vult, 

Williams,  J.,  now  delivered  the  judgment  of  the  Court. — The 
question  is  whether  the  deed  alleged  in  the  plea  is  a  bar  to  the  claim 
of  the  plaintiff.  The  parties  thereto  are  the  debtor  of  the  one  part 
and  the  undersigned  creditors  of  the  other  part.  It  recites  a  proposal 
by  the  debtor  to  pay  a  composition  of  2«.  6(i  in  the  pound  on  the  9th 
March,  1863,  and  states  that  the  creditors  signing  the  deed,  being  the 
requisite  majority,  have  agreed  to  receive  that  sum  in  discharge  of 
their  debts.  The  plaintiff  did  not  sign,  but  he  is  bound  thereby  if 
the  deed  fulfilled  the  conditions  required  by  sect.  192  of  The  Bank- 
ruptcy Act,  1861,  24  k  25  Vict.  c.  134,  and  the  following  sections; 
and  we  are  of  opinion  that  it  does.  It  is  within  the  words  of  sect. 
192,  being  a  composition-deed  between  the  debtor  and  his  creditors, 
and  it  is  not  shown  that  any  of  the  required  conditions  mentioned  in 
that  section  have  not  been  observed.  The  parties  intended  that  the 
deed  should  be  within  that  section,  as  it  states  the  signing  creditors  to 
be  the  requisite  majority  in  number  and  value. 

The  first  objection  was,  that  it  was  made  with  the  ♦creditors  1-41707 
vhosigned>  and  not  with  all.  But  all  the  creditors  have  the  t  ^^' 
option  of  coming  in  and  signing^  and  if  the  requisite  majority  sien, 
aud  all  have  the  option  of  signing,  the  objection  on  this  ground  fails. 
It  was  further  objected  that  it  was  unequal,  as  it  left  to  the  debtor 
the  option  of  payiog  the  composition  to  some  and  leaving  the  others 
at  liberty  to  recover  their  debts  in  f uU ;  but  we  cannot  assume  that 
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tlie  debtor  would  choose  to  pay  20«.  in  the  pound  when  he  could  bar 
the  claim  by  paying  2«.  6d.  in  the  pound.  We  see  no  reason  for 
assuming  that  any  such  course  woula  be  adopted.  If  the  deed  were 
tainted  with  fraud,  it  would  be  void,  and  the  object  of  the  debtor 
would  be  defeated.  In  Walker  v.  Adcock,  7  H.  &  N.  541,t  a  deed 
in  the  same  form  was  held,  to  be  a  deed  within  sect.  192.  In  Ildertoa 
V.  Castrique,  14  G.  B.  N.  S.  99  (E.  C.  L.  B.  vol.  108),  the  deed  was 
decided  to  be  no  defence,  but  the  grounds  of  objection  on  which  the 
Court  relied  were  different  from  thut  which  the  plaintiff  has  pressed 
on  us  here.  And  when  that  case  came  under  the  review  of  the  Court 
in  Ilderton  v.  Jewell,  16  C.  B.  N.  S.  142, 163, 154  (E.  G.  L.  B.  vol.  Ill), 
the  judgment  of  Mr.  Justice  Blackburn  supports  the  validity  of  a 
deed  in  this  form.  Although  no  remedy  is  given  for  recovering  the 
composition  of  2«.  M.  in  the  pound,  yet  the  liability  to  pay  20<.  in  the 
pound  in  case  it  is  withheld  is  a  sufficient  securitv. 

It  was  further  objected  that  the  deed  contained  no  cessio  bonorum. 
But  in  Ex  parte  Bawlings,  1  De  G.  J.  k  S.  225,  Turner,  L.  J.,  gi?es 
an  elaborate  judgment  in  his  Court  that  no  objection  can  be  sustained 
on  that  ground.  So  is  the  declared  opinion  of  the  Lord  Chancellor 
in  Ex  parte  Morgan,  1  De  C  J.  &  S.  288,  805.  The  reasons  assigned 
*7881  ^^  ^ho^  cailes  in  ^Chancery  we  adopt  here  as  the  grounds  of 
^  our  judgment  that  the  deed  may  be  valid  under  The  Bank- 
ruptcy Act,  1861,  without  a  cessio  bonorum. 

On  these  grounds  we  confirm  the  judgment  in  the  Court  below. 

My  brother  Willes  concurs  in  this  judgment  with  great  reluctance, 
thinking  the  deed  illusory.  Judgment  affirmed.(a) 

(a)  Sm  the  Mst 
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Bankruptcy  Act,  1861,  2id;25  Vict.  e.  134,  «.  l9Z—Compontimhdedi. 

I>«eI»ntioii  for  goodi  lold  and  deliirersd.  PIm,  »  deed  made  between  all  and  erery  tbe 
•rediton  and  creditor  (thereinafter  ealled  "  the  oredttore")  of  the  defiindant  of  the  oae  par^ 
and  the  defendant  of  the  other  part,  which,  after  reciting  that  the  creditors  agreed  to  accept  a 
eompoeltion  of  12«.  in  the  pound,  to  be  paid  by  iaitalaents,  and  to  be  eecared  by  promlMwy 
notes  of  the  defendant,  and  an  instalnentof  S«.  in  tbe  ponnd  in  cash,  at  or  ioiniediately  befoie 
the  execntion  of  the  deed,  and  that  the  creditors  should  ezeente  to  the  defendant  such  rclMse 
as  should  be  ralid  and  effectual  and  binding  on  all  the  creditors,  pursuant  to  The  Baahruptey 
Aet,  1861 :  Witnessed  that,  in  consideration  of  the  premises,  and  the  delivery  to  tha  crsditMS 
of  the  promissory  notes,  and  of  the  payment  to  the  erediten  on  their  azecntioB  of  tha  deed 
of  Ss.  In  the  ponnd,  the  balance  of  the  eomposition,  the  creditors  did  release  to  the  defeadsat 

[all  actions,  suits,  debts,  Ac,  which  they  had  against  him,  except  the  promiseoiy  notm;  sad 
'.'  the  defendant  coTcnanted  to  pay  the  sums  intended  to  be  secured  by  the  promissory  aetcs, 
Arerments:  that  a  majority  .in  number,  representing  three-fourths  in  tuIuo  of  tho  erediten 
#hose  debts  respectirely  amounted  to  10/.  and  upwards,  assented  to  tho  dead,  which  was  dely 
attested,  Ac,  and  that  at  the  time  of  the  executioa  of  tho  deed  the  plaintiff  was  a  creditor  sad 
became  bound  by  the  deed  as  if  he  had  been  a  party  thereto ;  that  the  defendant  tendered  ts 
the  plaintiff  the  promissory  notes  and  the  St.  in  the  pound  cash,  and  that  the  plaintiff  rcHusi 
to  receive  them  and  to  execute  the  deed ;  that  the  Instalment  of  S«.  in  the  ponnd  was  paid  iets 

'  Court,  and  that  the  defendant  was  ready  to  deliver  the  promissory  notes  to  the  plaintiff.  Held, 
per  Cochhum,  C.  J.,  and  Crompton,  J.,  that  tbe  plea  was  bad;  that  the  deed  was  not  biadiaf 
ttpOB  those  creditors  who  did  not  execute  It;  as  tlie  promissory  notes  and  tho  2«.  in  the  poasd 
were  only  secured  to  those  creditors  who  did  execute  it  Held,  per  Blackburn  and  Metier,  Jt^ 
that  the  plea  was  good;  that  the  deed  was  binding  upon  all  the  creditors,  and  that  Its  effbct  vai 
act  to  exclude  tkom  the  beneit  of  it  those  creditors  who  did  not  execute  It. 
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*Thb  declaration  consisted  of  counts  for  gdods  sold  and  r«7DA 
delivered,  money  lent,  money  paid,  interest,  and  on  accounts    I-  ^ 
stated. 

Plea :  that,  after  the  accruing  of  the  debts  and  causes  of  action  sued 
for,  and  after  the  11th  October,  1861,  and  before  this  suit,  the  defend* 
ant  was  indebted  to  the  plaintiff  and  divers  other  persons,  and  there* 
upon  a  certain  deed  was  made  between  the  creditors  of  the  defendant 
of  the  one  part,  and  the  defendant  of  the  other  part,  which  deed  was 
in  the  words  and  figures  following,  that  is  to  say : — ^*  This  indsnturs, 
made  the  18th  April,  1863,  between  all  and  every  the  creditors  and 
creditor  (hereinafter  called  the  creditors)  of  Henry  Edwards,  of,''  &c., 
"  of  the  one  part,  and  the  said  Henry  Edwards,  of  the  other  part : 
Whereas  the  said  Henrv  Edwards  being  pecuniarily  embarrassed,  and 
unable  to  discharge  in  full  the  debts  owing  from  him  to  the  creditors, 
they  have  agreed  to  accept  a  composition  at  the  rate  of  12«.  in  the 
pound  sterling  upon  their  respective  debts  in  full  satisfaction  thereof, 
to  be  paid  by  four  equal  instalments  of  2s.  M.  each,  at  the  expiration 
of  three,  six,  nine,  and  twelve  months  respectively  from  the  date 
hereof,  and  be  secured  by  promissory  notes  under  the  hand  of  the  said 
Henry  Edwards,  and  an  instalment  of  2«.  in  the  pound  in  cash  at  or 
immediately  before  the  execution  of  these  presents.    And  it  has  also 
been  agreed  that  the  creditors  shall  execute  to  the  said  Henry  Edwards 
such  release  as  shall  be  valid  and  efieotual  and  binding  on  all  the 
creditors  of  the  said  Henry  Edwards,  pursuant  to  the  provisions  of 
The  Bankruptcy  Act,  1861,  and  as  is  hereinafter  contained.    Now 
THIS  IKDBNTURS  WITNESSETH  that  in  pursuance  of  *the  afore-  r^PTAQ 
said  agreement,  and  in  consideration  of  the  premises,  and  of   ^ 
the  delivery  to  the  creditors  of  the  promissory  notes  of  the  said  Henry 
Edwards,  payable  by  the  instalments  and  at  the  times  hereinbefore 
recited,  for  lOa.  in  the  pound,  part  of  the  said  composition  of  12^.  in 
the  pound,  and  of  the  payment  by  the  said  Henry  Edwards  to  the 
creditors  on  their  execution  hereof  of  2«.  in  the  pound,  the  balance  of 
the  said  composition  of  12s.  in  the  pound  for  every  20s.  or  pound 
sterling  owing  from  the  said  Henry  Edwards  to  the  creditors  T which 
delivery  and  payment  aforesaid  the  creditors  hereby  acknowledge), 
tbey  the  creditors,  for  themselves  and  their  several  and  respective 
copartners,  do,  and  each  and  every  of  them  doth,  by  these  presents  (to 
the  intent  that  the  same  shall  be  valid  and  effectual  and  binding  on 
all  the  creditors  of  the  said  Henry  Edwards  pursuant  to  the  provisions 
of  The  Bankruptcy  Act,  1861^  remise,  release,  and  for  ever  quitclaim 
unto  the  said  Henry  Edwards,  his  heirs,  executors,  and  administrators, 
ail  and  all  manner  of  actions,  suits,  debts,  dues,^  sums  of  money, 
accounts,  reckonings,  bonds,  covenants,  bills  of  exchange,  promissory 
notes,    contracts,  agreements,   variances,    controversies,  judgments, 
extents,  executions,  claims,  and  demands  whatsoever  which  the  credit- 
ors and  their  several  and  respective  copartners,  or  any  or  either  of 
tbem,  now  have  or  hath  or  at  any  time  heretofore  had  against  the  said 
Henry  Edwards,  save  and  except  the  aforesaid  several  promissory 
notes  of  the  said  Henry  Edwards  for  securing  10«.  in  the  pound,  part 
of  the  said  composition  of  12s.  in  the  pound,  by  the  instalments  and  in 
manner  aforesaid,  and  without  prejudice  to  any  lien  held  by,  or  the 
liability  of  any  sureties  or  other  third  parties,  for  or  on  behidf  of  the* 
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«7411  ^^^^  Henry  Edwards,  to  tbe  ^creditors,  or  any  or  eitber  of 
■J  them.  But  nevertheless  so  that  these  presents  shall,  subject 
to  the  proviso  hereinafter  contained,  be  a  defeasance  pleadable  in  bar 
to  any  action  which  may  hereafter  be  brought  against  the  said  Henry 
Edwards  by  either  of  the  creditors  for  recovery  of  the  debt  owing  to 
such  creditors  from  him  as  aforesaid.  And  this  indbmtdbe  ruBTH£B 
WITNK8SKTH  that,  in  consideration  of  the  release  hereinbefore  ooo* 
tained,  and  of  the  premises,  he  the  said  Henry  Edwards,  for  himself, 
his  heirs,  executors,  and  administrators,  covenants  with  the  creditors 
and  their  respective  copartners,  and  their  several  executors,  adminis- 
trators, and  endorsees,  that  he  the  said  Henry  Edwards,  his  heirs, 
executors,  or  administrators,  will  or  shall  duly  pay  to  the  creditors, 
their  executors,  administrators,  or  endorsees,  the  aforesaid  sum  <^  lOt. 
in  the  pound,  part  of  the  said  composition  of  12s.  in  the  ponnd,  upon 
their  respective  debts,  by  the  instalments  and  at  the  respective  times 
hereinbrfore  mentioned,  and  as  intended  to  be  secured  by  the  said 
promissory  notes:  Provided  always  and  it  is  hereby  declared,  that  if 
the  said  Henry  Edwards  be  adjudged  bankrupt,  or  enter  into  any 
composition  with  creditors,  or  do,  commit,  or  suffer  any  act,  deeo, 
matter,  or  thing  whereby  he  shall  be  divested  of  his  estate  and  eflBwts, 
or  by  means  whereof  the  same  shall  be  taken  in  execution  for  any 
debt  above  oOA,  before  the  said  promissory  notes  to  the  creditors,  or 
any  or  either  of  them,  shall  become  due  and  be  paid,  then  the  credit- 
ors, or  their  respective  executors  or  administrators,  shall  respecti velj 
be  reinstated  and  admitlied  as  creditors  of  the  said  Henry  Edwards  for 
the  full  amount  of  the  respective  debts  now  due  to  them,  first  deduct- 
ing thereout  the  amount  or  amounts  which  shall,  have  been  received 
*7421  ^^  ^^^^  respectively,  *by  virtue  of  these  BresentSk  or  the  said 
-1  promissory  notes,  or  any  or  either  <^  them.  Ik  wtikess 
whereof  the  said  parties  to  these  presents  have  hereunto  set  their  haadi 
and  seals  the  day  and  year  first  above  written.*'  Averments :  that  a 
majority  in  number  representing  tbre^fourths  in  value  of  the  credit- 
ors of  the  defendant  whose  debts  respectively  amounted  to  102.  and 
upwards,  did  in  writing  assent  to  and  approve  of  the  deed;  and  that 
the  execution  of  the  de^  by  the  defidudant  was  attested  by  an  attorney; 
and  within  twenty-eight  days  from  the  day  of  the  execution  of  the 
deed  by  the  defendant  ,the  same  was  produoed  and  left  (having  been 
first  duly  stamped)  at  the  office  of  the  Chief  Seffistrar  of  the  Court 
of  Bankruptcy  for  the  purpose  of  being  registered,  and  together  with 
such  deed  there  was  delivered  to  the  Chief  Registrar  an  affidavit  by 
the  defendant  that  a  minority  in  number,  representing  three-fourths 
in  value  of  the  creditors  of  the  defendsint  whose  debts  amounted  to 
lOL  and  upwards,  had  in  writing  assented  to  and  ap]:m>ved  of  the 
deed;  and  the  deed  did,  before  the  registration  thereof,  bear  such, 
ordinary  and  ad  valorem  stamp  duties  as  were  provided  by  The  Bank- 
ruptcy Act,  1861,  in  that  behalf:  That,  at  the  time  of  the  execution 
of  the  deed,  the  plaintiffs  were  creditors  of  the  defendant  in  respect  of 
the  debts  sued  for  within  the  meaning  of  The  Bankruptcy  Act,  1861, 
and  that,  all  conditions  having  been  performed,  and  au  things  having 
happened  necessary  in  that  behalf,  the  plaintiffs  became  bound  by  tbs 
deea  as  if  they  had  been  parties  thereto,  and  had  duly  executed  lbs 
•ame :  and  that  in  a  reasonable  time  nfter  making  the  deed,  and  before 
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ibis  suit,  tlie  defendant  tendered  to  the  plaintiflb  tbe  composition  of 
12f.  in  the  pound  *upon  the  plaintiffs*  debt  in  full  satisfaction  r*^^ » 
thereof,  in  manner  in  the  deed  mentioned  (that  is  to  say)  in  '- 
four  promissory  notes  under  the  band  of  the  defendant,  payable  to  the 
plaintiff  for  the  four  such  instalments  of  2$.  6d.  in  tiie  pound  eaoh^ 
payable  at  the  respective  times  in  the  deed  mentioned,  and  tbe  instaU 
ment  of  2«.  in  the  pound  on  the  amount  of  the  debts  in  cash,^nd 
requested  the  plaintiffs  to  receive  the  same  according  to  the  deed,  and 
to  execute  the  deed,  which  they  refused  to  do ;  ''and  the  defendant 
brings  into  Court  the  last-mentioned  instalment  of  2$.  in  the  pounds 
being-  the  sum  of  76/.  lis,  lid.,  and  is  ready  and  willing  to  deliver 
the  said  promissory  notes  to  the  plaintiff." 
Demurrer,  and  joinder. 

The  case  was  argued  in  this  Term,  January  22d. 
R.  E.  Turner,  for  the  plaintiffi,  and  Lush  {Jaeeph  Brown  ¥rith  him), 
for  the  defendant.    The  arguments  au£Sciently  appear  fW>m  the  judg^ 
ments. 

The  cases  referred  to  were  Ilderton  ir.  Castrique,  14  C.  B.  N.  S.  99 
(E.  C.  L.  R.  voL  108),  Ex  pw-te  Godden,  1  De  G.  J.  k  S.  260,  Hazard 
t.  Mare,  6  H.  &  N.  484,t  Woods  r.  Foote,  in  eiror,  1  H.  &  C.  841^t 
Bewhurst  v.  Kershaw,  1  H.  &  C.  726,t  Glapbam  v.  Atkinson,  antfe,  p. 
722.  Our.  adv.  vuU. 

The  Court  being  equally  divided,  the  following  judgments  were  now 
delivered. 

Mbllob,  J. — ^The  question  in  this  case  turns  upon  the  validity  of 
the  deed  set  out  in  the  plea  as  a  ^ood  deed  of  arrangement  or  compo- 
sition between  the  defendant  *and  bis  creditors  under  seot.  192  r^tjAA 
of  The  Bankruptcy  Act,  1861.  ■■  '^ 

The  language  of  the  deed  has  given  rise  to  much  doubt'in  my  mind 
whether  or  not  it  can  be  supported  consistentlv  with  the  deoisions  of 
the  Courts  as  to  the  construction  of  other  deeds  under  this  section  of 
the  Act.  After  much  consideration,  I  think  that  suoh  a  constraetion 
may  and  ought  to  be  put  upon  the  deed  in  question  as  will  support  it 
as  a  binding  deed  of  composition  and  arrangement.  It  is  free  from 
the  objections  which  were  held  fittal  to  such  a  deed,  by  the  Court  of 
Common  Pleas,  in  Ilderton  v.  Castrique,  14  C.  B.  N.  S.  99  (E.  C.  L. 
R.  vol;  108).  affirmed  in  Ilderton  v.  Jewell,  16  C.  B.  N.  S.  142  (E.  C. 
L.  B.  vol.  Ill),  in  the  Exchequer  Chamber,  and  see  Clapham  v.  At- 
kinson, antd,  p.  722,  in  this  Court,  because,  in  my  opinion,  it  does  not 
exclude  from  its  benefits  any  creditor  of  tbe  debtor.  It  is^  on  tbe 
face  of  it,  made  between  the  debtor  HJid  all  his  creditors,  and  the  main 
difficulty  in  construing  the  deed  arises  from  tbe  draftsman  having 
introduced  after  the  words  ''all  and  every  tbe  creditors  and  creditor^" 
tbe  expressions  '*  hereinafter  called  the  creditors,*'  so  as  to  create  diffi- 
culty and  obscurity  when  later  in  the  deed  the  words  "  the  creditors'' 
are  ased  in  a  more  limited  sense.  Tbe  scheme  of  the  deed  and  tbe 
general  intention  apparent  on  the  face  of  it  is,  that  it  is  to  be  taken  as 
inade  between  the  debtor  and  aft  his  creditors,  and  that  creditors,  suffi- 
cient in  number  and  value  to  bind  the  others  under  the  192d  section, 
bare  agreed  to  execute  it,  with  the  intent  in  so  doing  to  bind  the  other 
creditors  who  may  not  execute  or  assent'  thereto.  In  other  words  it 
piovides  for  two  olaases  of  creditors:  firstly,  for  the  thpee^fourtha^in 
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Crokpton,  J.,  read  the  judgment  of  Cockbubn,  C.  J.— I  tin  of 

Qpinion  that  oar  judgment  should  be  for  the  plaintifib.    The  qnestioii 
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turns  entirely  on  the  ^construction  of  the  composition-oeed  set 
forth  in  the  plea,  the  question  being  whether  by  the  terms  of 
the  deed  the  creditor)^  not  executing  the  de^  are  excluded  from  taking 
advantage  of  it.  There  is  no  difficulty  as  to  the  law.  It  is  not  dis- 
puted that,  in  order  that  creditors  not  executing  a  compositioD-deed 
shall  be  bound  under  the  192d  section  of  The  Bankruptcy  Act,  1861, 
they  must  be  entitled  to  the  same  benefit  under  it  as  is  secured  bj  it 
to  the  creditors  executing  it.  If  by  the  terms  of  the  deed  creditors 
are  excluded  except  on  the  condition  of  executing  it,  the  deed  will  not 
be  binding  on  those  who  do  not  execute  it.  Now,  although  the  lan- 
guage of  the  deed  under  consideration  is  somewhat  obscare,  I  think 
the  effect  of  it  is  that  the  promissory  notes  and  the  2«.  in  the  pound 
to  be  paid  by  the  compounaing  debtor  are  secured  to  those  o^iton 
only  who  execute  the  deed. 

The  deed  purports  to  be  made,  not  between  the  creditors  who  exe- 
cute it  being  a  majority  representing  three-fourths  in  value  of  the 
creditors  and  Edwards  the  debtor,  but  between  '*  all  and  every  the 
creditors  and  creditor"  of  the  defendant,  "  hereinafter  called  the  credit- 
ors." And  after  reciting  the  agreement  on  the  part  of  the  creditors 
to  take  Vis,  in  the  pound,  lOtf.  to  be  secured  by  promissory  notes  and 
2s.  in  the  pound  "  at  or  immediately  before  the  execution  (h  these  pre- 
sents," it  goes  on  to  witness  that,  in  consideration  of  the  premises  and 
of  the  delivery  to  the  creditors  of  the  promissory  notes  and  of  the 
payment  "  to  the  creditors,  on  their  execution  hereof,  of  2«.  in  the 

f>ound"  (which  delivery  and  payment  the  creditors  thereby  acknow- 
edge),  '*  the  creditors,  for  themselves  and  their  several  and  respective 
copartners,  do,  and  each  and  every  of  them  doth,  by  these  presents^ 
*7^41  ^^  ^^  intent  that  the  same  shall  be  valid  and  effisctual  and  bind- 
•l  ing  on  all  the  creditors,"  *remit  and  release  the  claims  on  the 
debtor  which  ^'the  creditors  and  their  several  and  respective  copart- 
ners" have  against  the  debtor. 

It  is  contended,  on  the  part  of  the  defendant,  that  by  the  term 
"creditors"  is  here  meant  the  majority  representing  three-fourths  in 
value  of  the  creditors  who  in  fact  execute  the  deed,  and  that  delivery 
of  the  promissory  notes,  and  payment  of  the  2«.  on  the  execution  oi 
the  deed  by  the  creditors,  means  delivery  and  payment  on  the  execu- 
tion by  those  creditors  who  in  &ct  execute.  But  this  appears  to  me 
to  be  a  very  forced  construction,  especially  as  the  deed  expressly  par- 
ports  to  be  made  by  all  the  creditors  who  are  afterwards  to  be  called 
'^  the  creditors,"  and  the  payment  is  conditioned  to  be  on  execution 
by  "  the  creditors,"  which,  according  to  the  interpretation  just  given 
by  the  deed  itself,  must  as  it  seems  to  me  be  taken  to  mean  all  the 
creditors.  I  agree  that,  if  we  could  clearly  see  that  the  intention  of 
the  parties  was  to  make  the  condition  of  payment  on  execution  of  the 
deed  apply  to  those  creditors  only  who  were  parties  to  the  deed,  we 
should  if  pos3ible  put  such  a  construction  on  the  deed  as  would  give 
i^ect  to  it,  though  even  then  we  ought  not  to  force  language  bejond 
its  legitimate  meaning.  But  I  think  it  very  doubtful  whether  the  in- 
tention of  the  parties  was  not  according  to  the  construction  I  have  pat 
upon  their  language ;  and  while  we  should  desire  to  give  effect  to  the 
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intention  of  tbe  Legislature,  by  upholding  composition-deedB  to  wbioh 
the  proportion  of  the  creditors  required  by  the  statute  >iave  been 
parties^  we  must  take  oare  not  to  enable  an  insufficient  number  of 
creditors  to  obtain  unduly  the  execution  of  reluctant  creditors,  by  the 
apprehension  of  the  latter  that  they  may  be  placed  at  a  disadvantage 
by  omitting  to  execute.  It  is  by  no  ^means  impossible  that  r^^e*- 
the  delivery  of  the  promissory  notes  and  the  payment  of  the  2s.  ^  ^ 
in  the  pound  may  have  been  made  conditional  on  the  execution  of  the 
deed,  for  the  very  purpose  of  inducing  unwilling  creditors  to  execute. 
The  terms  of  the  deed  being  general  and  appearing  to  embrace  all  the 
creditors,  I  think  we  must  read  the  condition  of  execution  as  applying 
to  all,  and  must  therefore  hold  the  deed  as  not  binding  on  the  plain- 
ti&. 

Cromftok,  J. — ^I  concur  with  the  judgment  of  the  Lord  Chief  Jus- 
tice which  I  have  just  read,  and  in  the  construction  which  he  has  put 
upon  the  deed  before  us. 

It  was  conceded,  in  the  argument  in  this  case,  that  the  deed  of 
arrangement  under  the  arrangement  clauses  of  the  last  Bankruptcy 
Act  was  invalid,  and  no  bar  to  the  plaintiffs*  action,  if,  as  contended 
by  the  plaintiffs'  counsel,  its  construction  was  that  the  composition 
was  only  to  be  paid  to  the  creditors  who  should  actually  sign  the 
deed,  or  if,  which  is  the  same  thing,  it  imposed  on  the  non-assenting 
creditors  the  condition  of  signing  before  or  when  they  received  the 
composition.  As  it  is  now  to  be  taken  as  decided  that  a  composition- 
deed  is  within  the  Act  without  an  assignment  of  any  property  of  the 
debtor,  it  seems  still  more  necessary  to  see  that  a  provision  is  made 
for  the  non-assenting  creditors  having  their  share  of  the  composition, 
as  there  is  no  trust  fund  in  such  case  which  can  be  administered  either 
QDder  the  deed  or  under  the  197th  section  of  the  last  Bankruptcy 
Act  If  the  provision  for  the  payment  of  the  composition  is  to  stand 
in  the  same  position  as  the  trust  for  the  administration  of  the  pro- 

f^rty,  it  clearly  must  not  exclude  the  class  of  non-assenting  creditors, 
he  only  question  therefore  is,  whether,  on  the  true  ^construe-  r^tfXQ 
tion  of  the  deed,  the  non-assenting  cr^itors  were  to  have  their  ^ 
money  without  actually  signing. 

The  language  and  the  whole  scheme  of  the  deed  seem  to  me  to 
ibow  that  the  intention  was  to  force  the  reluctant  creditors  to  sign  the 
deed  as  the  condition  of  their  getting  their  notes  and  money,  and 
Bome  sach  condition  was  generafly  inserted  in  composition-deeds  for 
the  purpose  of  forcing  reluctant  creditors  to  come  in,  before  deeds  of 
compulsory  arrangement  were  introduced.  Tbe  deed  in  the  present 
case  is  made  between  all  and  every  the  creditors  and  creditor  of  the 
one  part,  and  the  defendant  of  the  other  part,  and  states,  in  effect,  at 
its  commencement,  that  the  word  "  creditors"  is  throughout  the  deed 
to  mean  all  the  creditors.  The  only  provision  made  in  the  deed  for 
the  benefit  of  any  of  the  creditors  is  the  provision  for  the  delivery 
of  the  notes  and  payment  of  the  2s,  instalment  on  their  executing  the 
deed.  The  word  '*  their"  must  mean,  according  to  the  interpretation 
claose  at  the  beginning  of  the  deed,  all  the  creditors,  and  there  is  no 
other  provision  for  any  payment  The  only  provision  for  payment  iu 
the  deed  is  that  the  debtor  may  tender  and  offer  tbe  notes  and  the  2s. 
initilment^  and  so  get  a  discharge.   He  does  not  seem  bound  to  make 
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such  tender  or  payment,  nor  does  Le  covenant  to  niake  it,  but  tbe 
deed  appears  conditional,  and  the  eflbct  seems  to  be,  "  I  choose  to 
tender  and  pay ;  you  shall  be  bound  to  release;  but  I  am  only  to  give 
the  notes  and  pay  the  money  on  your  executing  the  deed;" 

Upon  the  argument  it  seemed  not  to  be  denied  that,  according  to 
the  true  construction  of  the  deed,  the  notes  and  money  are  only  to  be 
given  upon  the  execution  of  the  deed  by  the  creditors;  but  it  was 
said  that  the  particular  non-assenting  creator  is  to  be  taken  to  have 
^^*^^  ^actually  executed  the  deed,  within  the  meaning  of  the  oondi- 

^  -'  tion,  when  the  proper  number  of  the  creditors  have  signed  and 
the  other  requisitions  prescribed  by  the  Act,  in  order  to  make  the 
deed  binding  on  non-assenting  creditors,  have  been  complied  with;  in 
other  words  that  the  deed  means  by  the  expression  '*  on  their  execo* 
tion  hereof"  the  actual  execution  by  those  who  execute,  and  a  kind 
6f  statutory  execution  by  the  non-assenting  creditors  when  the  events 
have  happened  on  which  they  were  to  be  bound  by  the  deed.  I  think 
this  a  very  forced  construction :  it  seems  to  make  the  same  words  have 
a  different  meaning  with  reference  to  the  two  classes  of  creditors.  I 
cannot  help  thinking  that  the  word  "  execution"  means  the  actual 
execution  by  each  creditor  before  or  when  he  receives  the  notes  and 
money.  The  phrase  "  on  their  execution"  must,  I  thihk,  mean  the 
execution  by  all  the  creditors,  as  well  from  the  meaning  of  the  worda 
themselves' and  the  interpretation  clause  at  the  beginning  of  the  deed 
as  from  its  being  from  that  clause  only  that  any  provision  is  made 
for  the  benefit  of  any  of  the  creditors,  and  if  the  reluctant  creditors, 
who  have  not  assented,  are  not  brought  within  thisclaose,  there  seems 
no  provision  for  them. 

The  statute  seems  to  me  to  consider  the  assenting  and  non-asBenting 
creditors  as  two  distinct  classes.  It  does  not  say  that  all  the  benefit 
of  the  deed  shall  belong  to  the  non-assenting  creditors,  without  any  of 
the  conditions  of  the  deed,  but  it  says  that  the  deed  shidl  be  as  valid 
and  binding  on  them,  that  is,  as  a  discharge  to  the  dbbtor,  as  if  Aej 
had  executed  the  deed.  If  it  were  held  that  this  entitled  the  non- 
assenting  creditors  to  the  benefits  of  the  deed,  unclbgged  by  any  of 
the  conditions  for  payment  or  benefit  under  the  trusty  I  do  not  see 

*7581  ^^^  ^^^  ^^  ^^^  deeds  could  have  been  held  void  on  ^aocount 
-'of  such  clo^  or  condition,  as  it  might  always  have  been  said 
that  the  non-assentmg  creditors,  being  bound  by  the  execution  of  the 
required  majority,  had  themselves  executed  the  deed,  and  the  distino- 
tion  as  to  executing  and  non-executing  creditors,  estaUisfaed  «id 
acted  upon  in  all  the  cases,  could  not  have  existed.  Suppose  that  the 
property  had  been  assigned  to  a  trustee,  and  the  trusts  declared  in  the 
words  of  this  deed  to  pay  all  the  creditors  the  notes  and  the  money 
on  their  executing  the  deed,  the  same  argument  would  apply  that 
there  had  been  a  statutory  execution,  ana  yet  it  could  haidly  be 
doubted,  according  to  the  authorities  as  they  stand  at  present^  tiiat 
the  deed  would  be  invalid  as  not  putting  die  assenting  ana  non-aasenV 
ing  creditors  on  the  same  footing. 

The  meaning  of  the  Act,  as  expkined  by  the  decimons^  seems  to 
Dae  to  be,  that  non-assenting  creditors  are  bound  if  the  oonditioos  and 
provisions  mentioned  in  the  deed  put  the  exeoutitigand  non-exeeutfng 
eretfitonr  on  the  same  footing,  that  is;  if  thedeed  ift  *  viM  one  agiieBt 
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the  noD-execating  creditors,  and  it  is  not  so  if  they  are  foreed  to  exe- 
cute before  getting  their  money  or  being  entitled  to  participate  in  the 
benefits  of  the  trust.  It  is  true  that  they  are  bouivd  by  the  statute  as 
if  they  had  executed  the  deed,  but  that  is  they  are  bound  according 
to  the  provisions  of  the  deed.  They  are  bound  by  the  deed,  and  here 
the  deed  is  express  as  to  the  delivery  of  the  notes  and  payment  of 
the  instalment  on  their  executing  the  deed.  As  they  are  only  to  bo 
bound  by  the  provisions  of  the  deed,  can  it  be  a  reasonable  construc- 
tion of  the  deed  that  by  the  words  '*  their  execution"  is  meant  the  . 
execution  by  the  requisite  number  of  assenting  creditors,  and  the 
happening  of  the  other  requisitions  as  to  registration,  &c.  They  are 
to  be  *bound  by  the  deed  and  by  the  deed  only.  And  we  must  r#7CA 
construe  the  deed  like  any  other  deed ;  and,  on  looking  at  the  ^ 
deed  in  question,  nothing  can,  I  think,  be  more  express  than  that  the 
execution  of  the  deed  is  a  condition  to  the  receiving  the  notes  and 
money,  and  it  seems  to  me  that  this  means  their  actual  execution, 
that  is,  the  actual  execution  by  each  of  the  creditors  in  the  ordinary 
sense  of  the  words.  I  cannot  agree  with  the  suggestion  that  this  con- 
struction is  straining  the  words  of  the  deed,  or  tht^t  it  renders  it  im- 
!)ractioab1e  to  make  a  good  deed,  as  the  object  would  be  cured  by 
eaving  out  the  words  "  on  their  execution  hereof." 

It  was  not  pretended  on  the  argument  that  the  creditors  were  at  all 
bound  to  accept  any  tender,  or  that  any  tender  would  have  been  sood 
before  the  execution  of  all  the  requisite  number  of  creditors  and  the 
performance  of  the  requisitions  of  the  Act.  And  with  regard  to  thin 
particular  plea,  it  is  not  averred  that  the  handing  of  the  notes,  or 
the  offer  of  the  money,  was  after  the  requisite  number  had  signed,  of' 
ifter  the  registration,  ice.,  or  that  the  plaintiff  bad  any  notice  of  such 
&cts,  but  the  plea  avers  a  tender  of  the  notes  and  money,  with  a 
request  to  receive  the  same  and  execute  the  deed,  and  avers  a  refusal 
to  receive  and  execute.  If  the  facts  would  admit,  the  plea  might  be 
amended,  so  as  to  aver  distinctly  that  the  tender  had  been  made  after 
the  signing  by  the  requisite  number,  and  after  the  registration,  &c., 
but  it  may  well  be  doubted  whether  that  was  really  the  fact.  It  ia 
very  likely  that  the  deed  was  taken  round  in  the  usual  way  to  the 
creditors,  and  that  the  money  was  offered  and  the  execution  required 
when  it  was  so  taken  round,  and  that  no  offer  was  made  after  the 
requisite  number  had  signed  and  the  deed  had  been  registered.  The 
plea  ^certainly  seems  to  have  been  framed  on  the  notion  that  r^^gn  * 
the  offer  and  refusal  to  siga,  whenever  the  offer  was  made,  was  ^ 
sufficient.  It  appears  to  aver  the  tender  and  refusal  to  accept  and 
execute  as  an  equivalent  to  the  actual  payment  and  execution  in  the 
ordinary  sense  of  the  words,  and  it  seems  only  to  aver  an  offer  to  pay 
on  the  execution,  which  must  there  mean  the  actual  execution  of  tho 
deed  by  the  plaintiffs.  It  is  not  at  all  shaped  to  meet  the  case  now 
set  up  of  a  statutory  execution  and  a  subsequent  tender.  The  pleader 
seems  to  have  regarded  the  executing  the  deed  as  something  to  be 
done  which  the  defendant  had  a  right  to  insist  on  being  done  on  or 
before  the  payment,  and  to  have  thought  it  necessary  to  aver  the 
refusal.  I  think  that  he  was  right  in  supposing  that  an  actual  execu- 
tion was  intended,  and  that  the  somewhat  fantastical  notion  of  a 
statutory  execution  was  not  at  all  contemplated  nor  was  within  the 
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real  meaning  of  tbe  deed ;  according  to  which,  I  think  that  tbe 
creditors  assenting  or  non-assenting  were  not  to  get  their  notes  and 
money  without  actual  signing  in  the  real  sense  of  the  words,  and  that 
consequently  there  was  no  provision  for  putting  the  assenting  and  tbe 
non-assenting  creditors  on  the  same  footing,  but  that  there  was  the 
well-known  and  usual  condition  imposed,  that  the  party  must  come 
in  and  execute  before  getting  the  benefit  of  the  composition.  Acoonl- 
ingly  I  think  the  deed  invalid  within  the  principle  of  the  decisions  on 
this  subject,  and  I  think  the  plea  bad,  and  that  our  judgment  should 
be  for  the  plaintiffs. 

The  Court  being  equally  divided,  Mellor,  J.,  withdrew  his  judgment^ 
and  tbe  Court  accordingly  gave  Judgment  for  the  plainti&^a) 

(a)  Th«  d«fendMit  brought  error  on  thii  Jadgme&ti  boft  the  cam  wu  aftenrards  •ettlei. 
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Principal  and  tureiy. — Discharge  of  sureitf.^^Deed  of  arrangtmenL — EguUMe  pleL 

1.  By  a  deed  of  arrangement  under  The  Bankmptoy  Law  Contolidation  Aet,  IS49,  it  m 
propoaed  that  P.  ahoold  carry  on  hU  bosineaa  under  inipeetorehip  for  the  beneSt  of  all  hit 
creditor! ;  that  the  plaintUfa,  crediton  of  P.,  who  held  variona  aeenritiea  for  their  debt,  ahoeU 
be  paid  a  eertain  anm  in  ftill,  and  a  compoaition  on  the  reaidne  of  their  debt  by  inatalmeBti^ 
they  eorenanting  not  to  enforoe  claima  againat  any  partiea  to  tbe  billa  in  their  haada  who,  u 
between  themaelrea  and  P.,  were  not  then  liable  on  the  billa ;  but  the  righta  of  the  pUiatiii 
againat  all  partiea  to  the  billa  in  their  handa  (whether  liable  or  not  to  P.  aa  between  hiai  aol 
aueh  partiea),  were  not  to  be  prejudiced  in  the  erent  of  the  propoaala  not  being  carried  into 
elTeot.  It  waa  provided  that  the  creditora  (except  aa  mentioned  in  the  propoeal)  who  aboali 
azecnte  the  deed,  and  who  ahould  hold  any  aeenritiea  upon  which  any  other  peraona  ahoald  be 
liable,  ahould  not  be  prejudiced  aa  to  their  righta  and  remdiea  againat  anch  peraona :  and  that 
tbe  deed  ahould  not  extend  to  prerent  the  creditora  partiea  thereto,  other  than  aa  prorided  for 
in  the  propoaal,  Arora  enforcing  or  otherwiae  obtaining  the  tall  beneUt  of  any  mortgage,  kt^ 
upon  any  eatate  or  eifeota,  whether  belonging  to  P.  or  any  other  peraon,  or  IVom  autng  aay 
other  peraona  who  might  be  liable  or  accountable  for  the  payment  of  all  or  any  part  of  tkdr 
debta  either  aa  drawera,  endoraera,  or  aooeptora  of  any  billa  of  exchange,  4c.  Under  thia  dead, 
which  waa  in  force  for  more  than  two  yeara,  time  waa  given  to  P.  the  principal  debtor:  hethaa 
made  default  in  paying  the  firat  inatalment.  In  an  action  againat  the  acceptor  of  one  of  the 
billa  of  exchange,  of  which  the  plaintUfa  were  holdera  at  the  time  when  the  deed  waa  executed, 
and  which  the  defendant  had  accepted  for  the  accommodation  of  P.,  though  the  plaiatifi  had 
BO  notice  of  that  fact :  held,  that  the  effect  of  the  deed  waa  to  diacharge  the  defendant  ia 
equity,  and  therefore  there  waa  an  equitable  defence  to  the  action. 

2.  Qnart,  whether,  in  order  to  enable  a  aurety  to  raiae  at  itiw  a  defence  on  the  ground  that 
time  haa  been  giren  to  the  principal,  it  ia  neoeaaary  to  ahow  that  the  original  contract  betwata 
the  plaintiff  and  defendant  waa  that  of  creditor  and  aurety  ? 

Declaration  by  the  plaintiffs,  as  endorsees  of  a  bill  of  exchanger 
dated  June  4th,  1857,  payable  four  months  after  date,  drawn  by  John 
Price  and  accepted  by  the  defendant,  endorsed  by  John  Price  to  cer- 
tain persons,  designated  by  the  name  and  style  of  T.  P.  &  D.  Price, 
and  endorsed  by  them  to  the  plaintiffs :  with  counts  for  interest  and 
on  accounts  stated. 

Sixth  plea  to  the  first  count,  for  a  defence  on  equitable  grounds; 

*7A21  ^^^^^  there  never  was  any  value  or  ^consideration  for  the  aooent- 

-l  ance  of  the  bill  of  exchange  by  the  defendant,  or  for  the 

making  or  endorsement  thereof  by  John  Price,  or  for  John  Price  or 

T.  P.  &  D.  Price  holding  the  same ;  that  at  the  time  of  the  endorse- 
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xnent  of  the  bill  by  T  P.  k  D.  Price  to  the  plaintiffs,  the  defendant 
and  John  Price  were  merely  sureties  for  any  value  given  or  to  be 
given  by  the  plaintif&  to  T.  P.  k  D.  Price  for  the  bill ;  whereof  the 
plaintiffs  had  notice  when  the  bill  was  first  endorsed  to  them,  and 
they  took  the  bill  from  T.  P.  &  D.  Price,  on  the  terms  that  the  defend- 
ant and  John  Price  should  be  liable  to  them  on  the  bill  as  sureties 
only  for  T.  P.  k  D.  Price :  and  after  the  endorsement  of  the  bill  to 
the  defendants,  and  whilst  they  were  holders  thereof,  and  after  the 
bill  had  become  due,  to  wit,  on  the  17th  November,  1858,  by  an 
indenture  then  made  between  T.  P.  k  D.  Price,  by  their  names  of 
Thomas  Prothero  Price  and  David  Price,  of  the  first  part,  the  said 
Thomas  Prothero  Price  of  the  second  part,  T.  G.,  C.  L.  and  W.  M.  C, 
of  the  third  part,  the  plaintiffs  and  one  W.  W.  of  the  fourth  part,  J. 
P,  de  Winton,  D.  Evans,  J.  Evans,  and  W,  de  Winton  of  the  fifth  part, 
and  the  several  persons  whose  names  and  seals  were  thereunto  sub* 
scribed  and  set  in  the  first  schedule  thereunder  written,  being  creditors  ' 
of  the  said  Thomas  Prothero  Price  and  David  Price,  of  the  sixth  part, 
and  the  several  persons  whose  names  and  seals  were  thereunto  sub- 
scribed and  set  in  the  second  schedule  thereunder  written,  being 
separate  creditors  of  the  said  Thomas  Prothero  Price,  of  the  seventh 
part ;  after  reciting,  according  to  the  facts,  a  petition  and  proceeding 
for  arrangement,  between  the  said  Thomas  Prothero  Price  and  David 
Price,  under  The  Bankruptcy  Law  Consolidation  Act,  1849,  it  was: 
proposed  and  agreed  by  the  parties  thereto  that  certain  collieries  and 
*works  of  Thomas  Prothero  Price  and  David  Price  should  be  r^tjag 
carried  on  under  inspection  for  a  certain  time  therein  mentioned,   ^ 
and  that  the  plaintiff  and  W.  W.  should  be  paid  8700/.  in  full  and  a  ^ 
composition  on  the  residue  of  their  debt,  in  the  manner  therein  men- 
tioned, they  thereby  engaging  not  to  enforce  claims  against  any  parties 
to  the  bills  in  their  hands,  who  as  between  themselves  and  Thomas 
Prothero  Price  and  David  Price  were  not  then  liable  on  such  bills ; 
and  it  was  thereby  provided  that  the  rights  of  the  plaintiff  and  W. 
W.  should  in  no  way  be  prejudiced  in  the  event  of  certain  proposals 
made  by  Thomas  Prothero  Price  and  David  Price,  not  being  carried 
into  effect.    Averments.    That  the  deed  was  executed  by  Thomas 
Prothero  Price  and  David  Price,  and  by  the  plaintiffs  and  W.  W.,  and 
by  divers  other  creditors  of  Thomas  Prothero  Price  and  David  Price; 
and  that  the  bill  of  exchange  in  the  first  count  mentioned  was  one  of 
the  bills  referred  to  in  the  deed,  and  was  then  in  the  hands  of  the 
plaintiffs  and  W.  W.,  and  the  defendant  was  then  a  party  to  the  bill, 
who  was  not  liable  to  Thomas  Prothero  Price  and  David  Price  thereon ; 
that  the  proposals  of  Thomas  Prothero  Price  and  David  Price  in  the 
deed  mentioned  had  been  fully  carried  into  effect,  and  that  the  deed 
was  made  and  entered  into  between  the  plaintiff  and  Thomas  Prothero 
Price  and  David  Price,  without  the  consent  of  the  defendant. 
Issue. 

On  the  trial,  before  Blackburn,  J.,  at  the  Middlesex  Sittings  in 
Hilary  Term,  1868,  a  verdict  was  directed  for  the  defendant  on  the 
sixth  plea,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiffs  for 
126{.  is,  lOd,  on  the  ground  that  the  substance  of  that  plea  was 
&ot  proved.    The  facts  proved  and  admitted  at  the  trial  are  fully 


TM  BAILBT  9.  EI^WARDS.    H.  T.  1864. 

*7641  ^'^^^^^  ^^  ^^  judgment  of  the  Court,  post,  p.  766.    Power  wu 
^  also  reserved  to  the  Court  to  amend  toe  plaa  if  uecessary. 

In  the  same  Term,  Cokridge  obtained  a  rule  aooordingly. 

The  case  was  argued  in  Michaelmas  Term,  1863  (November  3d  and 
Slst),  before  Cockburn,  C.  J.,  Wightman,  Blackburn,  and  Mellor,  Js. 

Lu$h  and  Oibbons  showed  cause. — The  clauses  in  the  deed  of  arrange- 
ment by  which  the  plaintifib  bound  themselves  so  long  as  the  deed 
continued  in  force  not  to  enforce  claims  against  any  parties  to  the 
bills  in  their  hands,  who,  as  between  themselves  and  the  petitioning 
debtor  were  n6t  then  liable  on  such  bills,  and  by  which  they  reserved 
iheir  rights  against  parties  to  the  bills  in  their  bands  in  the  event  of 
the  deed  not  l^ing  carried  out,  show  that  they  knew  that  some  of  the 
bills  were  accommodation  bills,  and  put  them  in  the  same  sitoatioD  ss 
if  they  knew  that  the  defendant  was  surety.  Then  the  plaintiffs,  bj 
giving  time  to  the  principal  debtors  without  the  knowledge  of  the 
surety,  placed  the  latter  in  the  position  of  having  no  remedy  against 
the  principal  debtors  until  ihey  nad  been  divested  of  their  property; 
and  ther^ore  the  defendant  is  discharged.  [They  cited  Pocdey  v. 
Harradtne,  7  E.  &  B.  481  (E.  C.  L.  B.  vol.  49);  Strong  v.  Foster,  17 
C.  B.  201,  219  (E.  C.  L.  B.  vol.  84),  per  Williams,  J. ;  Bees  v.  Berring- 
Ion,  2  Yes.  Jun.  640,  648,  per  Lord  Loughborough ;  Ex  parte  Glen- 
dinning,  Buck's  Ga.  in  Bankruptcy  617,  619-620,  per  Lord  Eldoa ; 
Smith  V.  Winter,  4  M.  &  W.  464;t  Moss  v.  Hall,  6  Exch.  46,  49,t  per 
Parke,  B. ;  Frazer  v.  Jordan,  8  E.  &  B.  803  (E.  C.  L.  R.  toI.  92).] 
vHTgRi  ^OoUndgt  and  (Tray,  contri. — The  surety  is  not  discharged 
^  by  this  composition*deed,  as  it  expressly  reserves  the  remedies 
of  all  the  creditors  against  him,  and  prevents  the  rights  of  the  surety 
against  the  debtor  being  impaired :  Kearsley  v.  Cole,  16  M.  k  W.  128, 
lS6,t  per  Parke,  B. ;  Owen  v.  Homan,  in  D.  P.,  4  H.  L.  Ob.  997, 
1087-8,  per  Lord  Cranwortb,  C,  who  did  not  acquiesce  in  the  opinion 
of  Lord  Truro,  8  Mac  k  6.  878,  that  in  a  contiact  to  give  time  lo 
the  principal  a  reservation  against  the  sureties  vras  not  effectual 

Whenever  in  the  contract  between  the  creditor  and  debtor  it  is 
expressed  that  the  surety  is  not  to  be  discharged,  the  law  construes  a 
release  to  the  principal  debtor  as  only  a  covenant  not  to  sue.  And 
^auch  a  covenant  will  not  discharge  the  surety,  if  there  is  a  stipulation 
against  that  discharge :  Price  t^.  Barker,  4  £.  k  B.  760,  779,  780  (E. 
C.  L.  B.  vol.  82).  [Ck>GKBUBN,  G.  J. — In  that  case  the  Court  only  said 
what  the  legal  effect  of  the  deed  was.  But  what  was  the  eqtulaUe 
effect?  Blackbubk,  J.— In  Orme  v.  Young,  Holt  N.  P.  C.  84,  86 
(E.  G.  L.  B.  vol.  8),  Oibbs,  G.  J.,  said,  '<  This  defence  is  borrowed  from 
a  Oourt  of  equity:  there,  if  day  of  payment  be  given  to  the  debtor, 
the  sureties  are  discharged.  It  is  the  equitable  right  of  the  sureties 
to  come  into  a  Court  of  equity  and  demand  to  sue  in  the  name  of  the 
creditor.  Now,  if  the  creditor  have  given  time  to  his  debtor,  the 
surety  cannot  sue  him."]  The  reason  of  the  rule  in  equity  is  that  it 
is  a  fraud  if  a  creditor  prooeeds  against  a  surety  after  having  /or  a 
cormderatian  agreed  with  the  debtor  to  enlarge  the  time  for  paymeot 
^  the  debt:  he  frustrates  the  agreement  not  to  sue  the  debtor, 
because  the  effect  is  to  bring  the  surety  upon  the  principal  debtor. 
*7661  ^^  construing  the  deed  as  an  Mreement  net  *to  sue  the  debtor, 
-I  according  to  the  decision  in  Price  v.  Barker,  4  £.  &  B.  760, 
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779,  780  (K  C.  L.  B.  vol.  82)»  effect  will  be  g[iven  to  both  stipQlatiomi. 
Sappose  the  acceptor  of  a  bill  dishonc  ared  it,  while  in  the  hands  of 
an  endorsee,  who  can  therefore  sae  both  the  drawer  and  acceptor,  and 
he  promidcs  the  acceptor  that  he  will  abstain  for  a  good  consideration 
from  suing  the  drawer  for  two  months,  it  is  dear  that  he  might  sue 
the  drawer  nevertheless,  although  he  is  but  a  surety,  and  would  only 
be  liable  to  the  acceptor  for  not  keeping  his  covenant  not  to  sue  the 
drawer;  the  effect  is  the  same  with  respect  to  the  acceptor,  where  it 
appears  that  the  language  used  amounts  in  legal  efiect  only  to  a 
covenant  not  to  sue  him.  Cur,  adtf.  vuU. 

Blackburn,  J.,  now  delivered  the  judgment  of  the  Court. 
In  this  case  the  plaintifib  sued  as  endorsees  of  a  bill  of  exchange 
accepted  by  the  defendant.  The  defendant  pleaded,  as  a  defence  on 
equitable  grounds,  that  he  was  surety  for  Messrs.  Price  the  endorsers 
of  the  bill ;  and  that  the  plaintiffs  had  discharged  him  by  giving  time 
to  Messrs.  Price  by  a  composition<deed.  At  the  trial  before  me  a  ver* 
diet  was  directed  for  the  defendant  on  -this  plea,  with  leave  to  move 
to  enter  the  verdict  for  the  plaintiffs  on  the  facts  proved  and  admitted 
at  the  trial.  Power  was  reserved  to  amend  the  plea  if  necessary ;  so 
that  the  question  is,  whether  the  facts  proved  and  admitted  constituted 
a  defence  in  equity ;  and  that  question  is  independent  of  the  form  of 
the  plea  actually  pleaded. 

It  was  admitted  at  the  trial  that,  in  1868,  the  plaintiffii,  without  the 
assent  or  knowledge  of  the  defendant,  executed  a  deed  on  the  effect  of 
which  the  question  ^principally  depends.  That  deed  was  r^n^j 
between  the  Messrs.  Priee,  carrying  on  business  as  coal-masters  '- 
under  the  firm  of  T.  P.  &  D.  Price,  of  the  first  part ;  T.  P.  Price  alone^ 
of  the  second  part ;  some  trustees  of  the  third  part ;  the  persons  form* 
ing  the  firm  of  Bailey,  Oratrex  &  Co.,  bankers  (the  present  plaintif&X 
of  the  fourth  part;  another  firm  of  bankers,  de  Winton  k  Co.,  of  the 
fifth  part,  and  the  several  creditors  of  Messrs.  Price  who  should  exe« 
cate  the  deed  of  the  sixth  part,  and  the  separate  creditors  of  T.  P. 
Price  of  the  seventh  part  It  recited  that  T.  P.  k  D.  Price,  having 
stopped  pavment  and  presented  their  petition  to  the  Court  of  Bank* 
nipicy,  had  made  a  proposal,  which,  as  modified,  had  been  assented 
to  by  the  creditors  and  the  Commissioner,  and  was  intended  to  be 
carried  into  effect  by  the  deed.  This  modified  proposal  is  then  set 
forth  in  the  deed.  The  following  are  the  parts  of  it  material  to  the 
present  question.  The  proposal  was  that  T.  P.  k  D.  Price,  the  peti* 
tioQers,  should  carry  on  their  business  under  inspectorship  for  the 
benefit  of  all  their  creditors:  that  Bailey,  Oratrex  k  Co. (the  now 
plaintiflb),  who  it  was  recited  held  various  securities  for  their  debt, 
should  hie  paid  in  full  the  sum  of  8700/.  (being  the  amount  of  bills 
discounted  for  T.  P.  k  D.  Priee  in  respect  of  some  matters  specified), 
by  applying  the  proceeds  of  the  sale  of  some  property  over  which 
Bailey,  Gratrex  k  Co.  held  security  in  part  payment  of  the  8700L; 
sod  that  the  residue  of  the  sum  of  8700/.,  and  10«.  in  the  pound  on 
the  rest  of  their  debt,  should  be  paid  to  Bailey,  Gratrex  &  Ca  bv 
^ght  annual  instalments,  the  first  to  be  madeon  Slst  December,  I860, 
^he  proposal  then  contained  stipulations  on  the  part  of  Messrs.  Bailey, 
Oratrex  k  Co.,  amongst  others  one  very  material  indeed  to  the  present 
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^7^81  4^^^^^^°*  They  covenanted  tbat  tbey  should  bind  *tbemaelYfti 
•I  (subject  to  the  proviso  thereinafter  contained)  not  to  enforce 
elaiins  against  any  parties  to  the  bills  in  their  Aancb  who,  as  between 
themselves  and  the  petitioners,  were  not  then  liable  on  such  bills  rcspeeiively ; 
but  it  was  thereby  provided  that  the  rights  of  Messrs.  Bailey*  Gratrex 
k  Go.  against  all  parties  to  the  bills  in  their  hands  (whether  liable  or 
not  to  the  petitioners  as  between  the  petitioners  and  such  parties) 
should  in  no  way  be  prejudiced  in  the  event  o/*  t/te  proposals  made  by  the 
petitioners  or  any  of  them  not  being  carried  fully  into  effect,  and  also  that 
in  such  case  Messrs.  Bailey,  Oratrex  &  Go.  should  in  all  respects  be 
entitled  to  claim  the  full  amount  then  due  to  them  after  deduction  of 
any  sum  in  the  mean  time  paid  to  tfaemi  notwithstanding  their  acqui- 
escence in  the  proposals  of  the  petitioners  thereby  made.  Then  fol- 
lowed in  the  proposal  special  stipulations  with  respect  to  the  debls 
due  to  Messrs.  de  Winton  &  Co.,  the  parties  of  the  fifth  part,  which  it 
is  not  necessary  to  notice ;  and  that  the  creditors  in  general  should 
receive  a  composition  of  10«.  in  the  pound  out  of  the  proceeds  of  the 
trade. 

The  deed  then,  for  the  purpose  of  carrying  out  this  proposal,  con- 
tained a  grant  of  license  from  all  the  creditors  (as  well  Bailey.  Gratrex 
ft  Co.  and  de  Winton  ft  Co.,  the  parties  of  the  fourth  and  fifth  parts, 
as  the  parties  of  the  sixth  and  seventh  parts),  to  Messrs.  Price  to  carry 
on  the  business  under  inspectorship  so  long  as  they  should  observe 
the  conditions  and  covenants  on  their  part  contained ;  these  conditions 
and  covenants  were  to  the  effect  that  they  would  apply  the  proceeds 
under  the  inspectorship  to  paying  the  composition  agreed  upon.  Then 
comes  an  agreement  '*  that  the  creditors  of  the  said  T.  P.  Price  and  D. 
Price  {except  as  mentioned  in  the  proposal),  who  shall  execute  these 

*7691  P^"^^^^  ^^^  ^^^  ^^^^^  ^^^^  *^°y  bonds,  bills  of  exchange, 
-'  promissory  notes,  or  other  securities  upon  which  any  other 
person  or  persons  shall  be  liable  to  the  payment  of  the  money  thereby 
secured,  shall  not  be  prejudiced  as  to  their  rights  and  remedies  against 
such  person  or  persons  respectivelv ;"  and  finally  the  deed  contains 
the  following  proviso : — ''  Provided  always  and  it  is  hereby  agreed 
between  and  by  the  several  parties  to  these  presents,  that  nothing 
herein  contained  shall  extend,  or  be  deemed  or  construed  to  extend^ 
to  prevent  the  said  creditors,  parties  hereto,  or  to  be  bound  hereby, 
or  any  of  them,  or  their  or  any  of  their  respective  partners  or  partner, 
or  their  or  any  of  their  respective  heirs,  administrators,  executors,  or 
assignees,  other  than  as  provided/or  in  the  said  proposal,  from  enforcing 
or  otherwise  obtaining  the  full  benefit  and  advantage  of  any  mortgage^ 
claim,  charge,  or  lien  which  they  or  any  of  them  now  have  or  hath 
^  upon  any  estate  or  efiects  whatsoever,  whether  of  or  belonging  to  the 
said  T.  P.  Price  and  D.  Price,  or  any  other  person  or  persons  whom- 
soever, or  from  suing,  prosecuting,  or  otherwise  proceeding  against 
any  other  person  or  persons  other  than  the  said  T.  P.  Price  and  D. 
Price,  their  or  his  heirs,  executors,  and  administrators,  who  is,  are, 
shall,  or  may  be  liable  to  or  accountable  for  the  payment  or  nuking 
ffood  to  any  of  the  said  creditors  all  or  any  part  of  their  respective 
debts,  either  as  drawers,  endorsers,  or  acceptors  of  any  bill  or  bills  of 
exchange  or  promissory  note  or  notes,  or  as  being  jointly  or  separately 
bound  in  any  bond  or  bonds,  obligation  or  obligations,  or  other  instru- 
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ment  or  instruments,  or  as  being  liable  or  accountable  for  the  payment 
of  an  J  debt  or  debts  without  having  subscribed  any  bill,  bond,  or  other 
ingtrument  whatsoever,  or  otherwise  howsoever,  as  if  these  presents 
li!id  never  been  made;  and  for  conformity  sake  (but  for  *con-  rtyro 
formity  sake  alone)  the  said  T.  P.  Price  and  D.  Price,  their  ^ 
beirs.  executors,  or  administrators,  may  be  joined  in  any  such  pro- 
ceeding as  last  aforesaid." 

The  bill  on  which  this  action  was  brought  was  one  of  those  of  which 
ihe  plaintiffs  were  holders  at  the  time  when  the  deed  was  executed. 
It  was  apparent,  from  the  terms  of  the  proposal,  that  the  plaintiffs 
were  aware  that  some  of  the  parties  to  the  bills  in  their  hands  were 
not  liable  to  T.  P.  and  D.  Price,  but  it  was  admitted  that  they  had  no 
notice  that  the  present  defendant  stood  in  that  position.  The  only 
disputed  fact  was»  whether  he  really  was,  as  between  him  and  them, 
liable  to  T.  P.  and  D.  Price  on  his  acceptance.  Evidence  was  given 
showing  that  the  acceptance  by  the  defendant  of  the  bill  in  question 
was  by  way  of  loan  for  the  accommodation  of  the  Messrs.  Price.  Tho 
question  was  left  to  the  jury,  who  found  that  he  was  not  liable  to 
them,  and  that  finding  is  not  now  complained  of.  The  Messrs.  Price 
made  default  in  paying  the  instalments,  the  first  of  which  became  due 
on  the  30th  December,  1860,  before  this  action :  but  from  the  execu- 
tion of  the  deed  till  default  was  made,  a  period  of  more  than  two 
years,  the  deed  was  in  full  force,  and  dunng  that  period  time  was 
given  to  the  principal  debtors. 

A  rule  to  enter  the  verdict  for  the  plaintiflb  pursuant  to  the  leave 
reserved  was  obtained,  and  was  argued  in  the  course  of  last  Term 
before  my  Lord,  my  late  brother  Wightman,  my  brother  Mellor,  and 
myself.  We  are  of  opinion  that  the  rule  must  be  discharged,  as  the 
effect  of  this  deed  is  under  these  circumstances  to  discharge  the 
defendant  in  equity. 

The  principle  upon  which  the  Courts  of  equity  have  proceeded 
Appears  to  be  this: — A  surety  has,  as  such,  a  variety  of  rights; 
amongst  others,  he  has  the  right  in  *equity  to  call  upon  the  r^frYi 
creditor  to  enforce  all  his,  the  creditor's,  remedies  agamst  the  '- 
principal  debtor  for  the  surety's  benefit  and  at  the  surety's  risk  and 
expense :  Wright  v.  Simpson,  6  Ves.  714,  784.  No  doubt  a  Court  of 
eqnity  would  put  the  surety  under  terms  to  give  indemnity  to  the 
creditor  before  it  would  enforce  this  right ;  and  consequently  the  right 
which  the  surety  has  is  of  very  little  practical  value,  and  is  seldom^ 
if  ever,  exercised.  Still,  the  surety  has  this  right,  and  if  the  creditor 
▼ilfully  deprives  the  surety  of  this  right  he  so  far  alters  the  surety's 
position.  Lord  Eldon,  in  his  judgment  in  Samuel  v.  Howarth,  3  Mer. 
«72,  278,  says  that  where  time  is  given  by  virtue  of  a  positive  con- 
tract between  the  creditor  and  the  principal  "the  surety  is  held  to  be 
discharged,  for  this  reason,  because  the  creditor,  by  so  giving  time  to 
the  principal,  has  put  it  out  of  the  power  of  the  surety  to  consider 
whether  he  will  have  recourse  to  his  remedy  against  the  principal,  or 
^oi]  and  because  he,  in  fact,  cannot  have  the  same  remedy  against  the 
principal  as  he  would  have  had  under  the  original  contract."  Whether, 
if  the  matter  were  res  integra^  it  might  not  have  been  better  to  confine 
the  surety's  right  in  such  cases  to  compensation  in  damages  for  this 
ii\jury,  which  is  generally  only  nominal,  it  is  not  now  open  to  ua  to 
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consider:  a  long  serieB  of  deoinon«,  many  of  which  may  be  found 
collected  in  the  notes  to  Bees  v.  Berriogton,  2  White  and  Tudor% 
LcHiding  Oases  in  Equity,  2d  ed,,  822,  have  settled  that  such  an  alters* 
tion  in  the  position  of  the  surety  disehaiges  him,  even  though  the 
delay  may  be  shown  to  be  for  bis  benefit.  Lord  Eldon,  in  Samuel «. 
^^ijoi  Howarthy  S  Mer.  272, 279,  gives,  as  the  reason  for  this  apparent 
-I  ^harshness,  that  '*  the  law  has  said  that  the  surety  shall  be  the 
judge  of  that,  and  that  be  alone  has  the  right  to  determine  whether  it 
is,  or  is  not,  for  his  benefit." 

The  principle  has  been  imported  from  the  Courts  of  equity  into 
those  of  law,  and  is  clearly  stated  by  Williams,  J.,  in  Strong  v.  Foster, 
17  C.  B.  201  (E.  C.  L.  B.  vol.  84).  He  there  says,  p.  219.  "  What  I 
understand  by  a  giving  of  time  in  such  a  case  is  this, — ^the  surety  has 
a  right  at  any  moment  to  go  to  the  creditor,  and  say,  *  I  have  reason  to 
suspect  the  principal  debtor  to  be  insolvent,  therefore  I  call  upon  you 
to  sue  him  or  to  permit  me  to  sue  him.*  If  the  creditor  has  volan- 
tarily  placed  himself  in  such  a  position  as  to-be  compelled  to  say  be 
cannot  sue  him,  he  thereby  discharges  the  surety.  The  case  then  falls 
within  the  general  doctrine  as  to  principal  and  surety,  which  equally 
obtains  at  law  and  in  equity,  that,  if  the  creditor  does  any  act  to  alter 
the  position  of  the  surety,  he  thereby  discharges  him.'' 

There  is,  however,  another  point  to  be  noticed  here.    The  bill  of 
exchange  on  which  this  action  is  brought  is  a  written  contract,  and 
conclusively  shows  both  at  law  and  in  e(|uity  that  the  contract  of  the 
defendant  to  the  plaintifb  was  as  principal,  and  not  as  surety,  and 
moreover  the  plaintiffs  had  not  notice  at  the  time  when  they  took  the 
bill  that  the  defendant  was  other  than  an  acceptor  for  value.    Thers 
are  authorities  (amongst  others  Strong-v.  Foster),  tending  to  ehow  that, 
in  order  to  enable  a  surety  to  raise  (U  law  a  aefence  on  the  ground 
that  time  has  been  given  to  the  principal,  it  is  necessary  to  show  that 
the  original  contract  between  the.  plaintiff  and  defendant  was  that  of  a 
creditor  and  surety.    How  this  may  be  at  law  we  are  not  now  called 
*7731  *^^  ^  decide.    We  are  determining  this  case  as  a  Cknirt  of 
^  equity.    It  was  decided  in  this  Court  in  Pooley  v.  Harradine^ 
7  E.  &  B.  431,  441  (E.  C.  L.  B.  voL  90),  on  an  equitable  plea,  that  the 
equity  on  which  the  Court  should  aet  *'does  not  depena  on  any  con* 
traet  with  the  creditor,  but  on  its  being  unequitable  in  him  knowingly 
to  prejudice  the  rights  of  the  surety  against  the  principal."     By  thia 
juagment  we  are  bound  even  if  we  iiid  not  agree  with  it  as  we  da 
In  Pooley  v.  Uarradine  the  plea  alleged  that  the  creditor,  at  the  time 
when  he  became  holder  of  the  notes,  as  well  as  when  he  gave  time^ 
had  notice  of  the  relationship  of  principal  and  surety  between  the  de» 
fendant  and  his  co-debtcM*,  and  the  decision  did  not  go  farther;  but  it 
had  previously  been  determined  by  Sir  J.  Leach,  M.  K.,  that,  evea. 
though  the  relationship  of  principal  and  surety  was  created  bj  an 
arrangement  between  them  after  the  parties  had  become  liable  to  the 
creditor  as  joint  debtors,  the  creditor  oy  giving  time  to  the  principtlt 
with  notice  of  this  arrangement,  discharged  the  surety;  and  thisdeci* 
sion  was  affirmed  by  Lord  Brougham,  C,  and  by  the  nouse  of  Lords: 
Oakeley  v.  Pasbeller,  4  CI.  &  F.  207,  10  Bligh  N.  S.  548.(a) 

Now,  in  the  present  case,  the  plainti&,  when  they  executed  tbs 

(4)  The  juAloia  UfUMiil  of  Sir  Joba  Leaeh  ILE.,  If  givwi  in  4  BUf h  H.  &  M^ 
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ieed^  had  notice  tbat  some  of  the  parties  to  the  bills  in  their  hands^ 
were  not  primarily  liable  to  the  Messrs*  Prioe  on  those  bills.    They 
SDtered  into  the  deed  making  stipulations- with  regard  to  such  parties 
ind  taking  theit  chances  as  to  who  they  should  turn  out  to  be.     Wo' 
think  that  if  the  effbct  of  the  deed  were  tj  alter  the  position  of  th» 
parties  who  should  turn  out  to  be  sureties,  it  was  as  wilfully  done  and 
as  unequitable  as  *if  they  had  express  notice  who  those  parties  r*^^^ 
were.    The  question,  therefore,  as  it  seems  to  us,  comes  round  '- 
to  this,  whether. the  eflbct  of  the  deed  does  give  time  to  the  Messrs, 
Price,  so  that  it  would  discharge  ordinary  sureties  of  whom  the  plain- 
\i&  then  had  notice.    The  plaintifis  and  Messrs.  Price  did  not  intend 
to  discharge  the  sureties.    On  the  contrary  they  have  by  an  express 
proviso  agreed  that  in  the  event  (which  has  happened)  of  the  proposal 
not  being  carried  fully  into  effect  the  sureties  snould  be  liable  to  them 
as  if  the  deed  had  never  been  made.    But  during  the  two  years  which 
elapsed  before  the  Messrs.  Price  made  default,  the  plaintiffs  could  not' 
without  a  breach  of  faith  and  of  contract  on  their  part  have  sued 
Messrs.  Price,  and  if  the  surety  had  called  on  them  to  sue  they  would 
have  been  bound  to  refuse.    It  is  quite  true  that  where  the  contract 
by  which  the  creditor  binds  himself  to  the  principal  debtor  not  to  suo 
him  for  a  time  Is  so  worded  as  to  show  that  it  was  intended  only  to* 
apply  to  suits  for  the  benefit  of  the  creditor,  and  to  except  from  its 
operation  suits  at  the  instance  of  sureties  and  on  their  behali,  no  altera- 
tion in  the  position  of  the  surety  is  produced  and  he  is  not  discharged. 
And  it  seems  established  that,  if  in  the  contract  for  giving  time  them 
is  an  unqualified  reservation  of  remedies  against  sureties,  the  contract 
is  to  be  oonstfoed  as  allowing  the  surety  to  retain  all  his  remedies 
over  against  the  principal  debtor,  and  (as  is  said  iu  Price  v.  Barker,  4 
S.  k  B.  760,  7B0  (£.  G.  L.  R  vol.  82^  ''  that  the  covenant  not  to  sue 
is  to  operate  only  so  fiv  as  the  rights  of  the  surety  may  not  be  affected.'' 
In  the  deed  now  before  us,  the  creditors  generally  have  stipulated  for 
a  right  to  have  immediate  recourse  against  sureties^  but  from  this  there 
is  an  ^exception  of  those  mentioned  in  the  proposal.    And  on  r«it7g 
teferenoe  to  the  proposal  we  find  that  Bailey,  Gratrex  &  Go.  '- 
expressly  bound  themselves  not  to  sue  the  parties  to  the  bills  who 
stood  in  the  position  of  sureties,  for  a  period  which  turned  out  to  be 
two  years,  and  we  find  nothing  to  show  any  intention  to  preserve  for 
those  sureties  during  that  time  their  right  to  call  upon  Bailey,  Gratrex 
k  Co.,  to  sue  Messrs.  Price  if  so  advised.     We  think  therefore  that 
an  equitable  defence  is  made  out,  and  consequently  that  the  rule  must 
be  discharged.  Bule  discharged. 

I      —.11  ■  ■!-■    ■  I  I  I     ■  .  ,  ■  -  » 

The  priacipal  oasearose  oat  of  a  oom-  carried  out;  which  interval  piovedin  tha 
positioB  made  with  a  bankrupt  by  his  event  to  be  a  period  of  above  two  yean. 
«tfiliUink  The  deed  contained  a  general  Burge  in.  his  treatise  on  Suretyship, 
nservalton  of  renediesagainst sureties,  p»  154-5,  thus  states  the  Snglish  doe- 
hot  recourse  to  the  aurety  defendant  trine  which  obtains  upon  this  subjeot.. 
vu  poatponed  until  the  arrangement  <*  By  the  law  of  England  the  creditor 
ttea  entered  into  should  eeaae  to  be  may,  when  ho  enters  into  a  oemposi- 
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taOQ  with  the  principal,  Btipuhte  for  persoD,  and  was  a  sofficient  fovBdatiot 

the  resenration  of  his  remedies  against  for  preserving  that  of    the  sureties 

other  persons,  and  those  persons  will  who  had  acoeded  to  •it.''     Jnstiaiia 

remain  liable,  though  the  effect  of  such  remedied  this  defect  bj  a  Norel  ia 

reservation  may  be  to  defeat  the  object  which  he  granted  to  the  sureties  tlie 

of  the  composition  itself.   Thus,  where  right,  when  they  were  sued  bj  tlie 

the  creditor  has  in  his  hands  bills  of  creditor,  to  require'  him    to  proceed, 

exchange,  accepted  by  a  third  party  in  the  first  place,  against  the  prineipel 

ibr  the  accommodation  of  the  princi-  debtor.     This  Novel  put  an  end  to^ 

pal,  sufficient  to  cover  the  creditor's  agreements  with  the    debtor  not  to 

debts,  over  and  above  the  composition-  demand  the  debt  firom  him,  in  whiek 

money :  the  creditor,  by  reserving  to  the  creditor  reserved  the  right  to  de- 

himself  the  power  of  enforcing  the  mand  it  from  the  sureties.     And  the 

security  in  his  hands,  may  proceed  French  law  adopts  the  civil  law  doe* 

against  such  accommodation  acceptor,  trine.     "  So  in   our  law,"   oontiBaei 

who,  when  he  has  paid  the  bills,  may  Pothier,  "  when  after  the  oontnct  a 

go  against  the  principal  to  recover  the  creditor  through  liberality  grants  a 

money  so  paid  by  him,  and  thus  tbe  certain  term  of  payment  to  his  debtor, 

principal  may  have  eventually  to  pay  he  cannot  exclude  the  sureties  fron 

20  shillings  in  the  pound,  and  derive  such  term :  for  as  the  agreement  hm 

no  benefit  from  the  composition  deed."  the  effect  of  modifying  pUnojwrt  the 

In  his  work  on  Obligations,  Evans's  obligation  of  the  debtor,  and  conveii- 

edition,  p.  ii.  c.  6,  f.  1,  Pothier  gives  ing  a  pure  and  simple  obligation  ioto 

an  explanation  of  a  parallel  doctrine  in  an  obligation  with  a  term  of  payment, 

the  civil  law.  He  says,  "  According  to  the  obligation  of  the  sureties'  neoeass- 

the  principles  of  the  Roman  law,  those  rily  receives  the   same  modificatioD; 

obligations  only  which  were  formed  by  and  they  have  the  same  term  of  paj- 

the  mere  consent  of  the  parties,  could  ment  as  the  principal  debtor;  it  beiog 

be  destroyed  by  a  contrary  consent;  the  essence  of  their  engagement  thit 

with  respect  to  all  others,  when  the  the  surety  should  not  be  obliged  to 

creditor  chose  to  make  a  release  to  the  more    than    the    principal :"  Obligi- 

debtor,  he  could  only  do  it  by  the  tions,   p.  ii.  c.  6,  f  1. 
formula  of  an  aoceptihtion ;  without       It  ^as  at  one  period  considered  tbit 

that,  the  agreement  made  with  the  an  agreement  to  extend  the  time  of  tbe 

debtor  not  to  demand  the  debt  from  debtor's  engagement,  coupled  with  % 

him,  was  only  a  simple  pact,  which  reservation  of  the  limited  power  to  «ae 

could  not  destroy  the  obligation  of  the  tbe  debtor,  if  required  to  do  so  bj  the 

debtor ;  for  as  a  simple  pact  cannot  surety,  operated  as  a  release  and  thai 

produce  a  civil  obligation,  so  it  cannot  discharged  the  surety :   Nieholsoo  f . 

destroy  one.  It  is  true,  that  this  agree-  Revell,  4  Ad.  ft  E.  (1836)  675.  This 

ment  gave  the  debtor  an  exception  to  construction  simplifies  the  subject  tod 

exclude  the  creditor  from  the  demand  brings  it  into  consistency  witii  itself 

whicb  he  might  institute  against  him,  It  is  self  destructive  action  to  reletsea 

contrary  to  the  faith  of  the  agreement ;  debtor  and  at  the  same  time  retaia  tlie 

but  the  debtor  only  enjoyed  his  excep-  right  to  pursue  the  surety.    In  order 

tion  fh)m  the  equity  of  the  praetor  to  reimburse  himself  the  surety  dv^ 

and  against  the  rigour  of  law ;    the  resort  to  the  debtor,  and  this  reeootae 

obligation  which  he  had  contracted  neutralises  the  effect  of  the  releaie- 

continued  to  subsist  tpso  jure  in  hb  Independently^  therefore^  of  the  is* 
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daeement  to  fraud  which  the  impnoity  otherwise  be  the  result  of  a  eompoei* 

to  break  one's  own  contract  necessarily  tion  with  or  giving  time  to  a  debtor 

offers,  it  is  inconsbtent with  the  object  by  a  binding  instrument;  the  reserve 

of  the  release.     In  .defence  of  this  of  remedies  has  that  effect  upon  this 

position  it  has  been  said  that  although  principle — first,  that    it    rebuts    the 

aa  agreement  never  to  sue  operates  as  implication  that  the  surety  was  meant 

a  release,  in  order  to  avoid  circuity  of  to  be  discharged,  which  is  one  of  the 

action,  yet  an  agreement  not  to  sue  for  reasons  why  the  surety  is  ordinarily 

a  given  time   does   not  operate  as  a  exonerated  by  such  a  transaction ;  and, 

suspension  of  the  right  to  sue,  but  puts  secondly,  that  it  prevents  the  rights 

the  party  injured  to  the  circuity  of  a  of  the  surety  against  the  debtor  being 

cross-action  for  a  breach  of  the  con-  impaired,  the  injury  to  such  right  be- 

tract :  Boswell  v.  Dingley,  4  Mass.  ing  the  other  reason ;  for  the  debtor 

(1808)  414 ;  Perkins  v.   Oilman,  8  cannot  complain  if  the  instant  after* 

Pick.  (Mass.  1829)  229;   Fullam  v.  wards  the  surety  enforces  those  rights 

Valentine,  11  Id.  (1881)  156.     But  against  him,  and  hb  consent  that  the 

the  older  cases,  which  based  their  ruling  creditor  shall  have  recourse  against  the 

apon  the  theory  that  a  personal  action  surety  is,  impliedly,  a  consent  that  the 

ooee  suspended  was  lost,  do  not  seem  surety  shall  have  recourse  j^^inst  him." 

to  be  followed  by  later  authorities :  If  it  were  possible  to  ignore  the  funda« 

Tatlock  V.  Smith,  6  Bingham  (1829)  mental  idea  of  a  contract,  which  is, 

339 ;  Simon  v.  Lbyd,  2  Cr.,  Mees.  ft  that  it  is  made  in  order  to  bind  the 

R.  (1835)  187;  Allies  v.  Probyn,  2  parties,  this  statement  of  the  settled  Eng* 

Cr.,  Mees.  ft  R.  (1885)  408.    Now  if  lish  doctrine  upon  this  subject  might 

the  composition  were  viewed  in  the  command  entire  assent. '  But  as  it  is,  no 

aspect  of  a  release,  the  construction  one  can  fail  to  recall  the  leading  idea 

voald  accord  with  Uie  civil  law  inter-  when  he  observes  that  a  creditor  is,  by 

pretation  of  similar  contracts,  which  virtue  of  this  doctrine,  enabled  to  do 

makes  the  surety  an  accessory  and  the  at  least  indirectly  what  he  formally 

debtor  a  principal.    Every  agreement  stipulates  not  to  do. 

vith  the  principal  operates  equally  for  Glagett  v.  Salmon,  5  Gill,  ft  John. 

the  benefit  of  the  surety.  (Md.  1883)  314,  is  the  leading  case 

The  view,  however,  Which  has  been  in  favour  of  the  doctrine  in  this  country. 

adopted  in  England  is,  as  stated  in  the  There  the  sureties  mortgaged  property 

principal  case,  '*  that  if,  in  the  contract  to  Salmon  to  indemnify  him  for  ad* 

for  giving  time,  there  is  an  unqualified  vances  to  Clagett    The  agreement  to 

reservation  of  remedies  against  sureties,  give  the  principal  time  contained  a 

the   contract  is  to  be  construed  as  reservation  of  the  creditor's  right  to 

allowing  the  surety  to  retain  all  his  proceed  upon  the  mortgage.    Stephen, 

remedies    over  against  the  principal  J.,  said :  "  Here,  then,  we  find  an  ex* 

debtor."     In   Kearsley  v.    Cole,   16  press  contract  on  the  part  of  Thomas 

Neea.  &  Welsh.  (1846)  127,  Baron  Ckgett,    that,    notwithstanding    this 

Parke  (now  Lord  Wensleydale)  gives  agreement  for  his  discharge,  the  reme- 

the  reasons  which  influenced  him  to  dy  of  Salmon  upon  the  mortgage  should 

the  position,  as  follows  :  "  We  do  not  not  in  the  slightest  manner  be  affected 

mean  to  intimate  any  doubt  as  to  the  by  it,  but  that  his  rights  should  remain 

effect  of  a  reserve  of  remedies,  and  the  the  same  as  they  were  before  such 

cases  are  numerous  that  it  prevents  agreement,  with  the  exception  only  of 

the  discharge  of  a  surety,  which  would  the  delay  of   foiedosure  as  therein 
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■tated.    Thia  reserration  of  his  right  agreement  wbich  baa  that  effect,  then 

to  proceed  against  the  aureties,  con-  it'  no  legal  reason  why  he  should  not 

tained  in  the  same  instrument  stipo-  be  held  to  that  agreement" 
lating  for  the  discharge  of  the  prinoi-       Hntchins  e.  Nichols,   10  Cashiii$ 

sal,  amounted  to  an  agreement  on  the  (Mass.  1852)  299,  not  only  follows  bat 

part  of  the  principal  to  waive    the  extends  the  doctrine  of  Sohier  v.  Lot- 

heneflt  of  that  discharge,  and  to  hold  ^^^     <]^^  ^^^^^  .^g^  „e„,  ^  sue 

himself  responsible  to  his  sureties,  in  ^^^  „,k„  „f  .  promissoir  note,  sad 

case  Salmon  should  find  it  necessary  ^^j  ^  ^^^  the  endorser  for  a  period 

to  resort  to  them  for  payment  or  indem-  ^  ^^^  ^^tha.    It  was  held  that  tha 

mty.    As  therefore  in  such  an  event  ^^^^  ^^  ^  discharged,  but  thst 

Jeir    nghta    and    remedies    agamst  ^^^    ^^^     ^^   ,^,  ^ 

Clagett  remained  wholly  nnimpaired  ,    .     .v   •  *       i    mu         i-_i 

/^      ir   *  J        J.      \         •     av  a  aunngUieintervaL  The  contract  ncrer 

and  unaffected,  we  do  not  perceiye  that  ^  .^t.     i.        ^^^^ 

^_«  .       ^  t  '  to  sue,  It  has  been  deeided  amounts  to 

they  have  any  cause  to  complain,  or  '  ,  .«     .    .     i. 

that  there  is  any  ground,  either  in  hw,  ^^"^^  ""'J'  ^'^^  and  if  bo  it  shonkl 

justice,  or  reason,  upon  which  they  can  ®P**^  ^  diaobaigc  the  endorser.  Tht 

claim  to  be  discharged.    By  coercing  *»to»«  h««  »»«»  recogniaed  incideat- 

payment  from  the  sureties  raider  this  ally  by  Wilde,  J.:  Aaencan  Bank  r.BiP 

express  agreement,  no  fraud  would  be  ^«'»  *  Metcalf  (Mass.  1842)  175 ;  Hand, 

practised  upon  the  principal,  or  in  jus-  ^'  •  ^»g«»«  »•  Hoag,  14  Barb.  N.  Y. 

dee  done  to  him,  in  case  they  should  C^**^)  289 ;  and  adopted  in  HubWl 

resort  to  him  for  reimbursement  or  »•  Carpenter,  I  Sdden  (N.  T.  1851) 

indemnity  J  because  the  assent  of  the  1^1;  ITielev.  Hoag,24yemont(1851) 

principal  to  continue  liable  to  them,  46;  Plroat  v*  Branch  Bank,  Ac,  6 

was  implied  in  the  reservation  of  the  Judges  (Ak.  1844)  809. 
rights  of  the  creditor  to  proceed  against       In    Peay    v.    Poston,    10    Terger 

the  sureties."  (Tenn.  1886)  111,  a  surety  was  boI 

And  in  Sohier  v.  Loring,  6  Gushing  dischaTged  by  a    stay  of   executioB 

(Mass.  1850)  587,  time  given  to  the  given  to  his  principal,  though  without 

acceptor  of  a  bill  of  exchange  by  the  his  consent,  because  of   a  statutorj 

holder,  who    reserved    hb    remedies  reservation  of  a  remedy  upon  judgmeot 

agiunst  the  other  parties  to  it,  was  held  being    taken    against   him.    See  iho 

not  to  discharge  the  drawer  and  en-  Miller  v.  Porter,  5  Humphreys  (1844) 

doTsers,     Metcalf,  J.,  admits  the  fu-  294.     A  similar  provision  exists  in 

tility  of  the  arrangement,  but,  view-  the  Code  of  Civil  Procedure  for  the  Stela 

ing  it  exclusively  from  the  debtor's  of  Ohio,  c.  4,  tit  15,  and  it  becomes 

aspect,  considered  that  it  ought  to  be  a  question  there  whether  the  interprs- 

maintained ;  he  said :  '<  It  is  obvious,  tation  put  upon  the  statute  of  Teoses- 

that  a  principal  debtor  may  gain  little  gee  shall  be  adopted:  Woolworib  r. 

or  nothing  by  such  a  composition  as  Brinker,  11  Ohio  State  Rep.  (1860) 

this  with  his  creditor,  inasmuch  as  he  598. 

is  left  liable  to  the  like  proceedings       On  the  contrary,  Gustine  r.  Th« 

against  him  by  his  sureties,  which  his  Union  Bank  of  Louisiana,  10  Robin- 

ereditor  might  have  instituted,  if  no  son  (La.  1845)  412,  is  a  strong  ded- 

oomposition  bad  been  made.    But  if  sion    against    the    English    doctrine. 

he  pleases  to  subject  himself  to  that  There    the    holder  of  a   promisor 

liability;  by  voluntarily  exeonting  an  note  in   caving   time  to  the  mtku 
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iweired  his  remedy  a^nst  an  aeoom*  tion,  of  a  surety'B  obligatioD, 
modation  endorser.  Morphy,  J.,  says :  under  our  law  is  as  effeetnally  de« 
"  A  reservation  in  a  contract  to  which  stroyed  by  an  extension  of  time  granted* 
he  (the  surety)  was  not  a  party,  can-  to  the  principal  debtor,  TonlKer^ 
not  destroy  the  legal  and  immediate  says:  '  Qudque  stipulation,  quelque 
effect  of  the  contract  itself.  Such  a  r^enre,  que  le  cr^ncier  puisse  ins^r 
Teservation  is  contrary  to  and  incom*  dans  le  contract  de  novation,  en  Tab- 
patible  with  the  obligation  of  a  surety,  sence  du  fid6-jusseur,  il  se  fait  h,  ]'%ard 
who  is  bound  for  the  same  thing  as  the  de  ce  dernier,  une  eztincUon  totale, 
principal  debtor,  and  cannot  be  bound  et  non  pas  une  suspension  de  son 
under  more  onerous  conditions.  Civil  obligation.'  Vol.  7,  'No.  814.  '  Car/ 
Code,  art.  8006.  If  a  new  contract  inter-  says  the  same  author  in  another  placci 
vene  between  the  latter  and  the  creditor,  *  une  protestation  ne  pent  emp^her 
whereby  an  obligation  different  from  I'effet  n^eessaire  et  essentiel  d'un  acte. 
that  to  which  the  surety  acceded,  is  C'est  un  principe  constant,  que  toute< 
labsUtuted  to  it,  the  liability  of  the  protestation  et  reserve  oontraire  h  W 
rarefy  is  at  an  end,  and  no  reservation  substance  m6me  de  Taote  oii  elle  esli 
can  operate  so  as  to  revive  it  A  reser-  contenue  n'est  d'aucune  consideration 
ration  of  this  kind  is,  moreover,  incon-  lorsque  celui  qui  Ta  faite  pourrait  agic 
siatent  with  the  very  agreement  which  antrement'  No.  808.  We  conclude 
contains  it.  While  the  agreement  then,  that  no  reservation  which  a 
dispenses  the  principal  debtor  from  the  creditor  can  make,  in  a  contract  con- 
performance  of  his  former  obligation,  taining  a  novation  of  the  debt,  or 
the  reservation  has  for  its  object  to  allowing  a  prolongation  of  time  to  the 
insist  upon  its  performance  by  the  principal  debtor,  can  preserve  his  rights 
surety.  The  latter,  upon  paying  the  against  the  surety  who  was  not  a  party 
debt,  would  naturally  call  upon  the  to  such  contract.'^  So  in  Harbert  v.  Du- 
principal  debtor  for  immediate  reim-  mont,  8  Porter  (Inda.  1852)  246,  Black- 
bursement.  If  the  debtor,  by  reason  ford,  J.,  adopts  the  knguage  of  Lord 
of  the  reservation,  is  bound  to  pay,  he  Chancellor  Truro  in  Owen  v.  Homan, 
loses  the  benefit  of  the  agreement,  8  MacN.  &  G.  (1851)  401,  which  is 
which  becomes  a  nullity.  If,  by  rea-  as  follows :  <<  But  it  may  be  said  that 
Bon  of  the  agreement  giving  time,  he  the  effect  of  the  contract  is  not  to  de- 
is  not  bound  to  pay,  the  reservation  pri^e  the  creditor  of  the  power  of  su- 
amounts  to  nothing,  and  the  surety  jng  the  debtor  at  bw,  as  the  covenant 
is  discharged,  as  he  cannot  be  sub-  n^t  to  sue  could  not  be  pleaded  in  bar 
rogated  to  the  rights  of  the  bank  under  ^  an  action  for  the  debt,  although 
the  obligation  to  which  he  acceded,  jt  ^ight  aabject  the  creditor  to  an 
Thusitisseen  that  either  the  agreement  action  for  suing  contrary  to  the 
itself,  or  the  reservation,  must  eventu-  covenant.  To  this  it  may  be  replied 
ally  be  treated  as  a  nullity ;  and  of  the  that  liability  to  such  action  has  a  ten- 
two,  says  a  distinguished  writer  on  this  denoy  to  operate  and  to  fetter  the  dia- 
subject,  it  is  more  reasonable  to  regard  oretion  of  the  creditor  in  determining 
the  reservation  as  a  nullity,  because  it  whether  to  sue  the  debtor  or  not.  If 
was  not  assented  to  by  the  surety,  the  creditor  had  not  fettered  his  dis- 
Theobald  on  Principal  and  Agent,  p.  cretion  by  the  covenant,  the  determi- 
144,  and  the  authorities  there  quoted,  nation  or  exercise  of  the  discretion 
Id  speaking  of  the  extinction,  by  nova-  would  be  regulated  by  a  consideration  of 

B.  4  8.,  yoL.  ly.— 28 
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the  ezpedienoyofauiDg  the  debtor  under  things  created    by  the    creditor  hu 

any  eziBting  circnmsUnoee ;  but  the  changed  the  situation  of  the  soie^, 

existence  of  such  a  covenant  introduces  &nd  depriyed  him  of  an  adyanUge 

a  new  and    important    circumstance  which  he  would  otherwise  have  en- 

operating  upon  the  expediency  of  suing  joyed.''     Stuart,  J.,  also  adheres  to 

or  not,  because  the  creditor,  who  is  to  this  view  in  Dickinson  v.  The  Bond 

be  supposed  to  be  stimulated  by  views  of  Commissioners  of  Ripley  Co.,  6 

of  his  own  interest  merely,  has,  by  Porter  (Inda.  1855)  128-88-4.    Bed- 

reason  of  the  exbtence  of  the  cove*  ^old,  J.,  vehemently  pronounced  tlie 

nant,  to  estimate  the  possible  conse-  English  doctrine  absurd:  Fletcher r. 

quence  in  point  of  damages  for  breach  Jackson,  23  Vermont    (1851)   598| 

of  the  covenant  against  the  possible  note. 

advantage  of  suing,  and  the  evil  likely  Thus  it  appears  that  the  qncstioa 

to  result  from  the  former  may,  in  his  remains  open  in  most  of  the  sti^  tad 

estimation,  outweigh  the  advantage  to  may  therefore  be  decided  acoordiBg  i9 

be  derived  from  the  latter;  and  it  is  the  dictates  of  sound  reason. 
BOt  beyond  doubt,  but  that  tiie  state  of 
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raeeinati<m.—l6  if  17  FW.  c.  100.— 24  d!  25  Vid.  e.  59.— Peno/fy.— Conlintuwi 

neglect. 

Where  •  p««il  or  fenon  liaTfDg  tbe  eare,  nnrtare,  or  cnitody  of  a  child  haa  loenrred  ao4 
pud  the  peaalty  for  oegleeliag  to  have  it  Taeeinatfed  within  tbe  time  speeifled  bj  itata.  16  4  17 
Tiet  e.  100,  and  S4  4  26  Viet.  e.  i9,  a  eoatinnoaf  neglect  to  hare  it  yaoeinated  if  not  a  farther 
bieaeh  of  the  ftatatea. 

Gasb  Stated  by  justices  under  stat.  20  &;  21  Vict.  c.  43. 

At  a  Petty  Sessions  holden  at  the  Town  Hall,  Margate,  in  tbe  Liber- 
ties of  tbe  Cinque  Ports,  on  tbe  2otb  November,  1863,  an  information 
was  preferred  by  Charles  Rayner  Pilcher,  Registrar  of  Births  and 
Deaths,  and  tbe  person  appointed  by  the  Guardians  of  the  Isle  of 
Thanet  Union  (in  which  Margate  is  situate),  pursuant  to  stat.  24  &  25 
Yict.  c.  59,  to  institute  and  conduct  proceedings  for  the  purpose  of 
enforcing  obedience  to  the  Vaccination  Acts  within  Margate,  against 
*  William  George  Stafford,  of  Margate,  shoemaker,  under  sec-  r^ntji^ 
tions2  and  9  of  the  16  ft  17  Vict.  c.  100;  alleging  that  the  •■  ''^ 
respondent,  on  the  23d  November,  1863,  at  Margate,  ftc.,  then  being 
the  father  of  a  certain  child  called  Albert  Alfred  Kennett  Stafford, 
born  after  the  1st  August,  1853,  to  wit,  on  the  16th  Julv,  1862, 
unlawfully  did  not,  within  three  calendar  months  after  the  \>irth  of 
the  said  child,  take,  or  cause  to  be  taken  the  said  child  (which  had 
not  been  previouslv  vaccinated  by  some  duly  qualified  medical  prac- 
titioner) to  one  of  the  medical  officers  duly  appointed  in  that  behalf  in 
Margate  aforesaid,  for  the  purpose  of  being  vaccinated,  according  to 
the  provisions  of  the  said  Act,  although  one  Henry  Wootton,  the  Tate 
registrar  of  births  in  Margate,  did,  on  the  registration  of  the  birth  of 
the  said  child,  to  wit,  on  the  24th  July,  1862,  ^ive  due  notice  in 
writing  to  the  respondent  in  manner  and  form  directed  by  the  said 
Act. 

At  the  hearing  of  this  information  it  was  proved  that  proper  notice 
had  been  given  to  the  respondent,  pursuant  to  the  9th  section  of  the 
16  ft  17  Vict  c.  100,  and  that  he  had  failed  to  comply  therewith  in 
not  having  the  child  vaccinated  within  the  three  months  allowed  him 
for  the  purpose  in  sect.  2  of  the  Act.  And  the  respondent  admitted 
that  the  child  had  not,  even  at  the  time  of  the  hearing,  been  vacci- 
nated. 

The  respondent  then  stated,  and  the  fact  was  admitted  by  the  appel- 
lant, that  the  respondent  had  been  previously  convicted  by  certain 
justices  for  the  Liberties  aforesaid,  at  Margate,  on  the  18th  February, 
1863,  upon  a  similar  information  laid  by  the  appellant  against  him, 
for  not  having  the  said  child  vaccinated  in  compliance  with  the 
requirements  of  the  statute,  and  *that  he  was  then  fined,  and  r^jnj 
Bubsequentlv  paid  2s.  6d  for  penalty  and  9^.  6d.  for  costs.  He  ^ 
eontended  that  he  could  not  again  be  punished  for  the  same  offence. 

In  reply  to  this  objection  the  appellant  referred  to  the  concluding 
words  of  stat  24  ft  26  Vict  c.  59,  s.  2,  viz.,  ''  Proceedings  for  enforc- 
ing penalties  under  any  of  the  said  Acts,  on  account  of  neglect  to  have 
a  child  vaccioated,  mav  be  taken  at  any  time  during  which  the  parent 
or  guardian  is  in  de&ult  ;*'  and  submitted  that  it  was  the  manifest 
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intention  of  the  Legislature  by  a  series  of  Acts  to  make  yaccination 
compulsory,  and  that  the  words  "at  any  time"  must  be  construed  to 
mean  that  a  parent  so  in  default  might  oe  convicted  again  and  again 
until  he  obeyed  the  directions  of  the  statute;  Lnd  he  produced  an 
opinion  emanating  from  the  vaccination  department  of  the  Frivjr 
Council  in  support  of  his  view. 

The  justices,  however,  dismissed  the  informaticn,  holding  that,  the 
respondent  having  been  previously  convicted  for  the  same  offence,  a 
second  conviction  could  not  take  place,  as  the  common-law  principle, 
that  no  man  ought  to  be  twice  punished  for  one  and  the  same  offence, 
must  prevail  in  the  absence  of  any  express  legislative  enactment 
to  the  contrary ;  that  the  words  "  at  any  time"  must  be  construed 
strictly,  and  were  not  sufficient  to  embrace  the  view  contended  for  bj 
the  appellant,  they  appearing  to  the  justices  to  be  directed  to  the 
object  of  preventing  the  limitation  of  six  months  for  proceeding  sum- 
marily as  prescribed  by  stat.  11  &  12  Vict.  c.  43  (which  is  incorpo- 
rated in  the  Yaccination  Actsfa))  commencing  to  run. 
♦7781  *The  question  for  tne  opinion  of  the  Court  was.  Whether 
^  the  justices  were  correct  in  point  of  law,  or  as  to  what  should 
be  done  in  the  premises. 

J,  Thompson,  for  the  appellant. — The  question  raised  by  this  case 
is,  whether  the  laws  relating  to  vaccination  are  sufficient  to  attain 
their  object.  Under  the  original  Acts  on  the  subject  vaccination  was 
not  compulsory ;  it  was  first  rendered  so  by  stat.  16  &  17  Vict  a  100, 
entitled  "  An  Act  further  to  extend  and  make  compulsory  the  prac- 
tice of  vaccination."  Sect.  2  enacts,  '*  The  father  or  mother  of  every 
child  bom  in  England  or  Wales"  (after  the  1st  August,  1858),  "shall 
within  three  calendar  months  after  the  birth  of  such  child,  or  in  the 
event  of  the  death,  illness,  absence,  or  inability  of  the  father  and 
mother,  then  the  person  who  shall  have  the  care,  nurture,  or  custody 
of  the  said  child  shall  within  four  calendar  months  after  the  birth  of 
such  child,  take  or  cause  to  be  taken  the  said  child  to  the  medical 
officer  or  practitioner  appointed  in  the  union  or  parish  in  which  the 
8.aid  child  is  resident  according  to  the  provisions  of  the  first  recited 
Act"  (8  4;  4  Vict.  c.  29),  "for  the  purpose  of  being  vaccinated,  unless 
he  shall  have  been  previously  vaccinated  by  some  duly  qualified 
medical  practitioner,  and  the  vaccination  duly  certified,  and  the  said 
medical  officer  or  practitioner  so  appointed  shall  and  he  is  hereby 
required  thereupon,  or  as  soon  after  as  it  may  conveniently  and  pro- 
perly be  done,  to  vaccinate  the  said  child."  And  by  sect.  9,  "  The 
registrar  of  births  and  deaths  in  every  sub-district  shall,  on  or  within 
seven  days  after  the  registration  of  the  birth  of  any  child  not  already 
*77d1  ^^^^^^^^^  within  the  said  sub-district,  give  notice  in  *writin^ 
•'  &c.,  to  the  father  or  mother  of  such  child,  or  in  the  event  oi 
the  death,  illness,  absence,  or  inability  from  sickness  or  otherwise  of 
the  father  and  mother,  then  to  the  person  upon  whom  the  care,  nn^ 
ture,  or  custody  of  such  child  shall  have  devolved,  that  it  is  the  duty 
of  such  father  or  mother,  or  person  having  the  care,  nurture,  or 
custody  of  such  child  as  aforesaid,  to  take  oare  that  the  said  child 
shall  be  vaccinated  in  the  manner  directed  by  this  Act,  and  shall 
together  therewith  deliver  to  such  person  a  notice  of  the  days,  hours. 

(a)  Sm  1  e  A  17  Viet.  o.  100,  •.  12,  21  A  22  Viot  o.  97,  t.  8,  IM  4fc  25  Vtet  i.  M. 
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and  places  within  the  district  of  such  registrar  at  which  the  medical 
of&cer  or  practitioner  as  hereinbefore  provided  will  attend  for  the 
purpose  of  vaccination ;  and  if  after  such  notice  the  fiithor  or  mother 
of  the  said  child,  or  the  person  so  having  as  aforesaid  the  care,  nur< 
ture,  or  custody  of  the  said  child,  shall  not  cause  such  child  to  be 
vaccinated,  or  shall  not  on  the  eighth  day  after  the  vaccination  has 
been  performed  take  or  cause  to  be  taken  such  child  for  inspection 
accoming  to  the  provisions  in  this  Act  respectively  contained,  then 
Buch  father  or  mother,  or  person  having  the  care,  nurture,  or  custody 
of  such  child  as  aforesaid,  so  offending,  shall  forfeit  a  sum  not  exceed- 
ing twenty  shillings." 

The  respondent  contends  that,  having  been  once  convicted  for  not 
complying  with  the  Act,  he  can  never  be  convicted  a  second  time, 
although  the  child  continues  unvaccinated.  Such  a  construction  would 
defeat  the  intention  of  the  Legislature.  [Blackburn,  J. — Can  he  be 
convicted  a  second  time  after  the  three  months  allowed  to  the  parent, 
or  the  four  months  allowed  to  other  persons  having  the  care  of  the 
child  to  have  it  vaccinated,  have  elapsed  ?]  Those  periods  form  no 
part  of  the  essence  *of  the  enactment.  [CocKBURN,  C.  J. —  r#7Qo 
The  difficulty  I  feel  is,  can  this  be  dealt  with  as  a  continuous  '- 
offence?  How  often  can  it  be  committed?  The  notice  of  the  regis- 
trar seems  a  preliminary  step  towards  the  offence,  and  he  is  only  em< 
powered  to  give  notice  once.  On  yOur  construction  a  fresh  offence 
might  be  committed  every  day.]  It  might,  so  long  as  the  same  per- 
son has  the  care  of  the  child.  For  the  protection  of  the  public,  the 
statute  should  be  so  construed.  The  subsequent  Act,  24  &  25  Vict, 
c.  59,  "  to  facilitate  proceedings  before  justices  under  the  Acts  relating 
to  vaccination,"  sect.  2,  enacts,  ''proceedings  for  enforcing  penalties 
under  any  of  the  said  Acts,  on  account  of  neglect  to  have  a  child 
vaccinated,  may  be  taken  at  any  time  during  which  the  parent  or 

Suardian  is  in  default."  That  the  rule  as  to  the  three  or  four  months 
oes  not  hold  universally  appears  from  other  parts  of  the  statute  16 
k  17  Yict.  c.  100:  for  while  sect.  4  requires  the  medical  officer  to 
give  immediately  a  certificate  of  successful  vaccination,  sect.  5  directs 
that,  if  the  child  is  not  in  a  fit  state  to  be  successfully  vaccinated,  he 
shall  deliver  a  certificate  to  that  effect,  which  shall  be  in  force  for  two 
months.  [Blackburn,  J. — Suppose  the  parent  or. person  having 
charge  of  the  child  takes  it  to  be  vaccinated,  but  from  the  incompe- 
tency of  the  medical  officer  it  is  not  done  effectually,  do  you  mean 
that  the  parent  or  person  having  care  of  the  child  would  be  liable 
to  the  penalty  in  that  case?]  The  justices  ought  to  take  that  circum- 
stance into  consideration.  There  are  several  instances  of  statutes 
which  require  acts  to  be  done  within  a  specified  time  having  been 
held  directory  only,  and  not  obligatory ;  as  for  instance,  43  Eliz.  c.  2, 
s.  1,  relative  to  the  appointment  of  overseers  of  the  poor.  [Black- 
Burn,  J. — That  is  not  a  penal  ^enactment.]  The  statutes  (a)  r*^^^ 
which  direct  convictions  by  justices  of  the  peace  to  be  returned  ^ 
to  the  Quarter  Sessions  have  received  the  same  construction. 
No  counsel  appeared  for  the  respondent. 

CocKBURN,  C.  J. — I  quite  agree  that  the  continuous  omission  of  the 
parents  or  person  having  charge  of  a  child  to  have  it  vaccinated  b  as 

(a)  8m  11  A  12  Viet  o.  43,  i.  li,  and  18  k  19  Viot  o.  116,  i.  7. 
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XDUcb  within  the  mischief  the  Legislature  intended  to  remedy  hj  stat 
16  &  17  Vict.  c.  100,  as  the  not  doing  it  within  the  prescribed  time; 
but  it  is  equally  clear  that  this  mischief  is  not  touched  by  the  legis- 
lation on  the  subject,  and  nothing  will  meet  it  but  fresh  legislation. 
The  second  section  imposes  the  duty  of  having  the  child  vaccinated 
within  three  months  if  it  is  under  the  care  of  its  parents,  or  withia 
four  if  under  that  of  any  other  person;  and  sect.  9  provides  that  the 
registrar  shall  give  notice  to  persons  having  the  chaTge  of  children 
that  this  duty  must  be  performed,  and  if  it  is  not  performed  withia 
the  prescribed  time  an  offence  is  created  for  which  a  penalty  is  im- 
posed. But  the  duty  created  by  the  statute  is  the  not  getting  the 
child  vaccinated  within  a  certain  time,  and  once  that  offence  is  com- 
plete, and  has  been  dealt  with  by  punishment  of  the  party  offending, 
\''  is  enough.    It  will  not  do  to  say  that  the  continuous  neglect  is 

'  hin  the  mischief  contemplated  by  the  Legislature;  the  answer  is 
1  .au  the  Act  does  not  re^ch  it  The  registrar  can  give  no  fresh 
notice ;  his  notice  is  to  do  the  required  act  within  a  prescribed  time, 
and,  if  we  were  to  decide  according  to  the  argument  of  the  appellant^s 
*7821  ^^"^^^i  ^^  would  follow  that  for  every  day^s  *delay  a  new 
-I  offence  would  be  created,  so  that  the  penalty  inflicted  by  the 
statute  would  attach  every  day,  and  the  penalties  thus  accumulated 
would  amount  to  a  great  sum,  which  the  statute  never  intended. 

Blackburn,  J. — The  justices  took  the  right  view  of  the  construc- 
tion of  this  statute.  I  am  sorry  it  is  so,  for  considerable  mischief 
will  be  the  result,  but  it  must  be  remedied  by  the  Legislature.  We 
cannot  create  a  penalty. 

Mellor^  J.,  concurred.  Judgment  for  the  respondent 
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DUtruH. — Property  in  goods  distrained. — Sale. — 2  W.  db  M.  sess.  1,  c  5,  t.  2.— 11  0. 

2,  e.  19,  s.  19. 


Ooodf  of  tba  pUiBtiff'f  motbar  ware  ualgaad  to  the  dafendant  bj  bUI  of  lale,  \mt, 
Ing  in  bar  poaieftton,  ware  dii trainad  for  rant  dna  flrom  bar,  and  duly  appmlaad,  and  tka  land- 
lord, initatd  of  falling  tbem,  took  tbam  at  tba  eondamnad  prioa  in  tttitfaetion  of  tba  rant  and 
ehargaa,  and  tban  gara  tbam  to  tba  plaintiff,  wbo  ramoTod  tbam.  Tba  dafandant  baring  ibilovad 
and  raised  tbam  :  Hald,  tbat  tbara  wai  no  lala  bj  tba  landlord  nndar  atat  S  W.  4  M.  sen.  I, 
o.  5,  a.  S,  and  tberafora  tba  property  in  tba  gooda  ramainad  in  tba  plaintiff,  notwithataadiig 
aut.  11  O.  2,  e.  19, 1. 19. 

Declaration  for  the  conversion  of  goods  of  the  defendant 
Pleas.    First;  Not  guilty.    Secondly;  Not  possessed. 
On  the  trial,  before  Wightman,  J.,  at  the  Sittings  in  Middlesex 
after  Easter  Term,  1863,  it  appeared  that  the  goods  in  question, 
which  were  furniture  and  effects,  had  been  assigned  to  the  defendant 

*7831  ^^  ^  ^^^^  ^^  ^^^  ^^^™  *  plaintiS'^s  mother  in  consideration 
^  of  an  advance  of  money  to  ner.  In  pursuance  of  the  terms 
of  the  bill  of  sale  the  plaintiff *s  mother  retained  possession  of  the 
goods,  and  while  so  in  her  possession  they  were  distrained  by  ber 
landlord  for  a  quar^  er^s  rent  The  bill  of  sale  having  become  known 
to  the  landlord,  tb    goods  were,  under  his  instructions,  duly  appraised 
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and  offered  to  tlie  plaiptiff^s  mother  at  the  condemned  price,  and, 
upon  her  saving  that  she  could  not  buy  them,  the  broker,  in  pursu* 
ance  of  his  instructions,  took  the  goods  at  the  condemned  price  in 
satisfaction  of  the  rent  and  charges;  and  afterwards  the  landlord 
gave  them  to  the  plaintiffl  The  plaintiff  removed  them  to  her  lodg- 
ings, where  they  were  followed  by  the  defendant  and  seized  and  sold 
under  the  bill  of  sale.  A  verdict  was  entered  for  the  plaintiff  for  the 
value  of  the  goods,  leave  being  reserved  to  move  to  enter  a  nonsuit. 

In  Trinity  Term,  JSallantine,  Serjt.,  obtained  a  rule  nisi  accordingly, 
on  the  ground  that  the  property  in  the  goods  in  question  had  revested 
in  the  plaintiff 

Prentice  showed  cause. — It  is  a  common  course  for  a  landlord  to 
take  the  eoods  distrained  at  the  appraised  value  instead  of  selling 
them ;  and  that  is  in  substance  a  purchase  of  the  goods  by  him.  An 
irregularity  in  conducting  a  distress  does  not  make  the  sale  of  goods 
under  it  Void :  Wallace  v.  King,  1  H.  Bl.  13 ;  Lyon  v.  Weloon,  2 
Bing.  884,  886-7  (E.  0.  L.  B.  vol.  9),  9  B.  Moo.  629,  685  (E.  0.  L.  B. 
vol.  17X  per  Best,  G.  J.  [Msllob,  J. — In  those  cases  the  persons 
conducting  the  distress  professed  or  affected  to  act  under  stat.  2  W*  tt 
M.  sesd.  1,  c.  6,  8.  2.]  Stat  11  Q.  2,  c.  19,  s.  19,  prevents  any  irregu- 
larity or  unlawful  act  *done  after  the  seizure  from  operating  to  r^i^g^ 
make  the  distress  illegal ;  and  the  taking  of  the  goods  by  the  ^ 
landlord  at  the  valuation,  instead  of  selling  them,  is  no  more  than  an 
irregularity  in  respect  of  which  he  is  liable  to  an  action  for  anv 
special  damage  sustained  by  the  party  aggrieved.  [He  cited  Wooa- 
hWB  Landlora  and  Tenant,  8th  ed.  748,  and  Bodgers  v.  Parker,  18  O. 
B.  112  (E.  0.  L.  B.  vol.  86).]  [Cockburn,  C.  J.— Stat.  11  G.  2,  c.  19, 
8. 19,  contemplates  a  sale  of  the  goods  distrained ;  here  the  landlord 
took  upon  himself  not  to  sell.] 

Balhantine^  Serjt.,  and  Bullar,  contri. — Stat.  2  W.  k  M.  sess.  1,  c.  6, 
8. 2,  enables  the  landlord,  after  appraisement,  to  sell  the  goods  dis- 
trained for  the  best  price  that  can  be  gotten  for  them  towards  satis&c- 
tion  of  the  rent  and  charges :  here  was  no  sale ;  and  the  property  in 
the  goods  distrained  remains  in  the  tenant  until  thesale:  Moore  v. 
Pyrke,  11  East  52,  64,  per  Lord  EUenborough;  Jacob  v.  King,  6 
Taunt.  461  (E.  C.  L.  B.  vol.  1). 

CocKBUBK,  0.  J. — I  am  of  opinion  that  this  rule  should  be  made 
absolute.  By  the  common  law  a  landlord  had  no  power  to  sell  goo48 
distrained  for  rent ;  they  were  detained  in  the  nature  of  a  pledge  and 
no  more.  By  stat  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  the  landlord  may, 
after  the  fulfilment  of  certain  conditions,  sell  them  to  satisfy  the  rent 
and  charges.  But  although  goods  distrained  are  in  the  custody  of  the 
law  and  the  landlord  has  an  inchoate  right  of  property  in  them,  the 
property  does  not  pass  out  of  the  tenant  until  the  sale.  The  question 
is  whether  there  was  such  a  sale  of  *these  goods  in  pursuatce  p^or 
of  the  statute  as  divested  the  defendant  of  his  right  of  pro-  '- 
perty  in  them  under  the  bill  of  sale,  and  enabled  the  landlord  to  alien- 
ate them  by  sale  or  gift.  I  cannot  look  upon  what  took  place  in  the 
light  of  a  sale :  the  statute  enables  the  landlord  to  sell,  which  implies 
that  there  shall  be  a  vendor  and  purchaser.  It  is  not  enough  that  the 
landlord  says,  "  I  will  take  the  goods  at  the  appraised  value,  in  satis 
faction  of  the  rent :"  if  it  were,  he  might  always  appropriate  them  to 
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bimself.  The  language  of  the  statute  does  not  authorize  such  a  pro- 
eeediDg.  Therefore  the  property  in  these  goods  was  never  divestei 
out  of  the  defendant. 

Blaokburn,  J. — Goods  while  under  a  distress  for  rent  remain  tbe 
property  of  the  owner,  and  at  common  law  the  landlord,  so  long  as 
they  were  in  his  custody  or  in  the  custody  of  the  law,  had  a  right  to 
detain  them  in  order  to  compel  the  tenant  to  perform  the  services  or 
pay  the  rent  due  from  him.  ^ut  the  property  remained  in  the  owner, 
and  if  the  goods  came  into  the  possession  of  a  third  person  by  poand 
breach  or  otherwise,  the  owner  had  a  right  to  retake  them.  Here, 
while  they  were  in  the  custody  of  the  landlord,  he  handed  them  over 
to  the  plaintiff.  The  mere  gift  by  him  would  not  confer  any  right  of 
property  as  against  the  defendant  the  true  owner.  But  it  is  argued 
that,  inasmuch  as  when  the  goods  were  seized  and  appraised,  the  land- 
lord by  his  bailiff  took  them  in  satisfaction  of  the  rent,  this  amoonted 
to  a  sale,  and  the  property,  and  consequently  the  right  to  dispose  of 
them,  vested  in  him.  By  stat.  2  W.  &  M.  sess.  1,  c.  6,  s.  2,  the  land- 
lord has  a  right  to  sell,  and  by  stat.  11  G.  2,  c.  19,  s.  19,  he  is  pro- 
tected so  far  as  this,  that  no  irregularity  in  conducting  the  sale  renders 
*7861  *^^™  liable  to  an  action  of  trespass  for  an  unlawful  distress, 
^  and  therefore  if  he  has  sold,  however  wrong  his  conduct  may 
have  been,  he  is  only  liable  for  the  special  damage.  Mr.  Prentice  was 
obliged  to  argue  that  though  there  was  no  sale  the  property  passed 
and  the  landlord  would  only  be  liable,  unider  stat.  11  G.  2,  c.  19,  s.  19, 
to  an  action  for  an  irregularity  in  dealing  with  the  distress.  But 
that  enactment  does  not  dispense  with  a  sale,  and  if  the  landlord 
lakes  the  goods  in  satisfaction  of  the  rent  there  is  no  sale.  I  think 
the  sale  in  pursuance  of  stat.  2  W.  k  M.  sess.  1,  c.  5,  s.  2,  must  be  a 
sale  to  a  third  person :  otherwise  many  abuses  might  arise. 

If  indeed  the  goods  distrained  are  taken  by  the  landlord  with  the 
•consent  of  the  tenant,  the  goods  being  his,  there  is  no  great  barm: 
but  where  the  goods  belong  to  a  thira  person,  such  a  transaction  as 
'that  in  the  present  case  is  not  binding  on  him. 

Mkllob,  J.-r-Mr.  Prentice  was  driven  to  contend  that  the  act  of  sell- 
ing the  goods  distrained  is  only  like  that  of  appraising  or  impoonding 
ihem,  which  are  preliminary  to  the  sale.  For  the  protection  of  the 
.purchaser  or  the  landlord,  if  there  has  been  a  sale,  an  irregularity 
will  not  vitiate  it ;  but  to  hold  this  to  be  a  sale  or  an  irregular  sale 
would  be  contrary  to  principle  and  sound  reason.  This  was  not  a 
sale  in  the  aense  of  stat.  2  W.  &  M.  sess.  1,  c.  6,  s.  2,  and  it  is  only  by 
such  a  sale  that  the  property  in  the  goods  can  be  changed. 

Bule  absolate. 
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♦In  the  Matter  of  JOHN  HAYWABD  and  The  METRO-  r^n^f 

POLITAN  RaUway  Company.    Jan.  18.  >•  '^^ 

The  LcauU  Clauses  Coruolidation  Ad,  1845,  8^9  Vict,  e,  18,  m.  46,  51, 68.— ZancKt 
taken  or  injwrwuaiy  afftcUd, — Offer  of  eompensaiioH. — Ccurto  of  ingittrjr. 

1.  Wh«D  Unda  are  taken  for  or  injarioiifly  affected  bj^tbe  eieention  of  the  worki  of  a  Company, 
end  the  party  elaiming  compensation  desirei  to  faaTe  the  amount  fettled  by  a  jory,  under  leot. 
68  of  The  Landi  ClanMt  Coneolidation  Aet,  1946,  8  A  9  Viet.  e.  18,  the  eosti  of  the  inqaiiy 
are  regalated  by  teot  51,  and  the  offer  of  the  Oompany  may  be  made  when  notice  of  the  tima 
tod  place  of  holding  the  inquiry  ii  girtn  by  them  to  the  party  under  sect.  .46,  that  is  ten  dayf 
before  the  inquiry. 

2.  On  the  lOth  June,  H.  gave  noUce  to  a  railway  Company  claiming  compensation  for  stmo* 
taral  damage,  and  also  for  loss  of' basinets  oeeasioaed  by  the  carrying  on  of  the  Company'f 
vorks.  On  the  30th  June  the  Company  offered  70^  for  structural  damage,  and  30/.  for  loss  of 
basipeaa.  On  the  same  day  this  offer  being  reftised,  they  issued  their  warrant  to  saramon 
t  jury.  On  the  2d  July  they  made  a  second  offer,  vis.,  100/.  for  structaral  damage,  and  501. 
for  loss  of  business^.  This  also  was  declined,  and  the  inquisition  was  held,  and  the  jury  gava 
60L  for  structural  damage,  and  100/.  for  loss  of*  business.    Held, 

(1.)  That  the  Company  were  not  bound  by  their  first  ofhir,  but  migiit  make  an  amended  offbr 

of  a  larger  amount. 
(3).  That,  the  )nry  baring  gi?en  the  same  sum  as  the  amount  of  the  amended  offer,  tha 

elatmant  was  not  entitled  to  costs  under  sect.  51. 

In  Michaelmas  Term,  1868, 

Beres/ord  obtained  a  rule  calling  upon  The  Metropolitan  Railway 
Company  to  show  cause  why  the  Master  should  not  proceed  to  tax 
the  costs  of  John  Hay  ward,  the  claimant,  of  aasessing  the  amount  of 
compensation  payable  to  him  by  The  Metropolitan  Railway  Company, 
pursuant  to  the  statute. 

It  appeared  from  the  affidavit  on  which  the  rule  was  obtained,  that 
on  the  10th  June,  1863,  the  claimant  sent  to  the  directors  of  The 
Metropolitan  Railway  Company  a  notice  in  writing,  in  respect  of  three 
houses  in  Clerkenwell,  in  the  county  of  Middlesex,  which  he  occupied, 
and  in  which  he  carried  on  the  business  of  dealer  in  carpets,  house- 
hold furniture  and  shop^fixtures,  and  *by  which  he  claimed  r«i^oo 
compensation  ''in  respect  of  his  said  premises  having  been  '- 
injuriously  aflfeeted  by  the  carrying  on  of  the  works  of  The  Metropo- 
litan Railway  Company,  the  sum  of  5002.,"  and  "in  respect  of  loss  of 
business,  which  has  been  injuriously  affected  by  the  carrying  on  of  the 
said  Company's  works,  the  sum  of  286/.  19s,  lOd.f  and  desired  to 
have  those  questions  of  compensation  settled  by  a  jury  in  case  the 
Company  disagreed  as  to  the  amount.  On  the  SOth  June,  the  Comr 
pany,  through  their  secretary,  made  the  foUoiJung  offer  of  compensa- 
tion : — '*  To  Mr.  John  Hay  ward.  Referring  to  your  claim  upon  The 
Metropolitan  Railway  Company  for  compensation,  in  respect  of  which 
claim  you  have  required  the  Company  to  issue  tbeir  warrant  for  sum- 
moning a  jury  to  determine  the  amount  of  such  compensation,  the 
Company,  though  not  admitting  their  liability  to  make  any  compensa- 
tion, are  willing  and  hereby  offer  to  pay  you  the  sum  of  70/.,  as  and 
for  the  compensation  claimed  by  you  in  respect  of  the  premises'' 
[naming  them]  "having  been  injuriously  affected  by  the  works  of  the 
Company,  and  the  farther  sum  of  80/.  as  and  for  the  compensation 
claimed  by  you  in  respect  of  loss  of  business.  And  the  Company 
hereby  give  you  notice  Uiat  this  offer  is,  and  is  intended  to  be,  a 
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formal  offer  tinder  the  provisions  of  The  Lands  Clauses  Consolidatioo 
Act,  1845.    Dated  the  80th  June,  1863v    J.  Hkkchhan,  Secrezsiry.'' 

This  offer  was  refused  by  the  claimant. 

On  the  same  80th  June  the  Company  issued  their  warrant  under 
their  common  seal,  directed  to  the  sheriff  of  Middlesex,  requiring  him, 
pursuant  to  the  statute,  to  impannel  a  jury  to  inquire  into  and  assess 
the  amount  of  the  claimant's  claim.  On  the  1st  July,  a  notice  from 
*7891  *^^^  sheriff  of  Middlesex  was  left  at  the  offices  of  the  claimant's 
•J  attorney,  appointing  Tuesday,  the  7tb  July,  for  nominating  s 
special  jury. 

On  the  2d  July,  the  Company,  through  their  secretary,  made  a 
second  offer  of  compensation,  in  terms  similar  to  the  first,  by  which 
they  offered  1002.  as  compensation  in  respect  of  the  premises  having 
been  injuriously  affected  by  the  works  of  the  Company,  and  50t  as 
compensation  in  respect  of  loss  of  business. 

Tnis  offer  was  also  refused  by  the  claimant. 

Notice  of  trial  was  given  for  the  20th  July,  on  which  day  the  cause 
was  tried  before  a  special  jury :  when  a  verdict  was  found  for  the 
claimant  for  the  sum  of  502.  ^or  structural  damage  to  the  premises, 
and  100/.  for  loss  of  business. 

The  attorney  for  the  claimant  afterwards  delivered  to  the  attomej 
for  the  Company  the  claimant's  bill  of  costs,  with  an  appointment  to 
tax  the  same.  On  the  taxation  it  was  objected,  on  behiur  of  the  Com- 
pany, that  the  claimant  was  not  entitled  to  costs  inasmuch  aa  he  had 
not  recovered  more  than  the  sum  named  in  the  Company's  second 
offer.  For  the  claimant  it  was  contended  that  the  Company  had  not 
complied  with  sect.  88  of  The  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Yict.  c.  18,  which  requires  the  offer  to  be  made  ten  days  before 
the  issuing  of  the  warrant  to  the  sheriff  to  cause  a  jury  to  be  sum- 
moned. The  Master  declined  to  proceed  with  the  taxation,  upon  the 
authority  of  The  Metropolitan  Bailway  Company,  appta.,  Tvnham, 
reap.,  14  C.  B.  N.  S.  212  (E.  C.  L.  B.  vol.  56). 

Lush  showed  cause. — First.  Where,  under  sect  68  of  The  Lands 
*7901  ^'^^^^^  Consolidation  Act,  1845,  8  &  9  Yict  *a  18,  lands  are 
^  taken  for  a  Company  or  injuriously  affected  by  the  execution 
of  their  works,  the  party  entitled  to  compensation  becomes  the  actor, 
and  must  state  in  his  notice  of  claim  the  amount  of  the  compensation 
which  he  claims.    Then  the  Company,  unless  they  agree  to  pay  such 
amount  and  it  exceeds  602L,   must,  within  twenty-one  days  after 
receipt  of  the  notice,  4ssue  their  warrant  to  the  sheriff  to  summon  a 
jury  for  settling  the  same,  "in  the  manner  herein  provided."    The 
preceding  sections  relate  to  the  cases  in  which  the  Company  require 
Uo  purchase  or  take  land,  but  by  virtue  of  the  words  "in  the  manner 
herein  provided"  they  are,  as  rar  as  applicable,  incorporated  in  sect 
68.    In  Hailstone  v.  The  York,  Newcastle,  and  Berwick  Bailway 
Company,  15  Q.  B.  404  (E.  C.  L.  B.  vol.  69)»  it  was  decided,  Cole- 
ridge, J.,  dissentiente,  that  sect.  88,  which  directs  that  the  Company 
shall  give  not  less  than  ten  days'  notice  of  their  intention  to  cause  a 
jury  to  be  summoned  and  in  such  notice  state  what  sum  they  are 
willing  to  give,  does  not  apply  to  cases  under  sect  68 ;  and  tfaougk 
the  Judges  of  the  Court  of  Common  Pie?  i.  in  Bichardaon  v.  Tbfl 
South  Eastern  Bailway  Company,  11  C.  B.  154  (E.  C.  L.  B.  vol.  73]^ 
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doubted  the  propriety  of  that  decision,  the  Coart  of  Excheqacr  Cham- 
ber,  15  C.  B.  810  (B.  C.  L.  B  vol.  80),  affirming  the  judgment  of  the 
Court  of  Common  Pleas,  did  not  concur  in  their  doubt ;  and  in  The 
Metropolitan  Bail  way  Company,  appts.,  Turnham,  respt.,  14  C.  B.  N. 
S.  212,  227  E.  C.  L.  B.  vol.  108),  W illes,  J.,  speaking  of  the  former 
case,  said,  "I  should  be  prepared  to  follow  the  rule  laid  down  by  the 
Court  of  Queen's  Bench.'*^    In  Biohardson  v.  The  South  Eastern  Bail- 
way  Company  it  was  held  that  sect.  61,  regulating  how  the  costs  of  an 
inquiry  are  to  be  borne,  and  sect.  62,  providing  *for  their  tax-  r»yQi 
atioD,  were  incorporated  in  sect.  68.    The  question  is,  what  ^ 
time  the  Company  have  for  .making  their  offer  of  compensation  for 
lands  taken  or  injuriously  affected  in  order  to  disentitle  the  claimant 
to  costs  under  sect.  61.    The  claimant,  by  sect.  68,  puts  them  under 
the  necessity  of  issuing  their  warrant  within  twenty-one  days  after  the 
receipt  of  his  notice,  and  thev  want  the  whole  of  that  time  for  consider- 
ing what  offer  they  shall  make ;  whereas  he  already  knows  the  amount 
of  his  claim,  and  does  not  want  further  time.    [Blackburn,  J. — In 
actions  against  justices  of  the  peace  and  other  officers  entitled  to  notice 
of  action,  the  party  must  make  up  his  mind  what  amends  he  will 
tender  during  the  time  that  the  notice  of  the  intended  action  is  run- 
ning :  according  to  that  analogv  the  day  of  the  issuing  of  the  warrant 
for  summoning  the  jury  would  limit  the  time  for  making  the  offer.] 
If  the  Company  were  bound  to  make  the  offer  ten  days  before  the 
issuing  of  tneir  warrant  they  would  lose  ten  of  the  twenty -one  days 
mentioned  in  sect.  68.    In  The  Metropolitan  Bail  way  Company,  appts., 
Turnham,  respt.,  U  C.  B.  N.  S.  212  (E.  C.  L.  B.  vol.  108)1  Erie,  C.  J., 
Willes  and  Byles,  Js.,  expressed  their  opinion  that  the  offer  of  the 
Company  need  not  be  maae  before  they  issue  their  warrant,  but  that 
it  most  be  made  before  the  notice  of  the  time  and  place  of  inquiry  is 
gi^en  under  sect.  46.     [He  here  observed  that  according  to  the  report 
in  14  C.  B.  N.  S.  229,  Keating,  J.,  said,  •*  If  it  were  necessary  upon 
the  present  occasion  to  decide  at  what  time  the  offer  must  be  made,  I 
ahould  say  the  time  mentioned  by  the  rest  of  the  Court,  viz.,  not  less 
than  ten  days  before  the  notice  of  the  time  and  place  appointed  for 
the  inquiry;"  but  that  Manisty,  who  argued  for  the  respondent,  had 
informed  him  that  ^Keating,  J.,  agreed  with  the  other  members  r^yoo 
of  the  Court ;  and  he  suggested  that  the  error  in  14  C.  B.  N.  S.  *- 
229  would  be  corrected  by  omitting  the  words  *'  not  less  than  ten 
days."    He  also  cited  Yates  v.  The  Mayor,  &c.,  of  Blackburn,  6  H.  & 
N.  61.t] 

Secondly.  The  division  of  the  claim  into  two  parts  facilitates  nego- 
tiation :  but  the  whole  sum  given  by  the  jury  determines  the  question 
of  the  right  to  costs;  and  the  division  of  it  by  them  is  surplusage. 
[Mellob,  J.,  referred  to  Be  Penny  and  The  South  Eastern  Bailway 
Company,  7  E.  &  B.  660  (E.  C.  L.  B.  vol.  49),  in  which  it  was  held 
that,  the  damages  having  been  ^iven  on  one  item  which  ought  not  to 
have  been  included,  the  inquisition  was  bad.]  Sect.  61  only  speaks 
of  one  sum. 

0.  Francis,  in  support  of  the  rule. — First.  The  Company  are  bound 
V  their  first  offer,  and  cannot  by  a  second  increase  the  amount  offered. 
^r  rejecting  the  first  offer,  the  claimant  might  incur  expense  in 
oonsultiog  his  attorney  or  employing  a  surveyor,  which  he  woa^  i  have 
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no  means  of  recovering  if  the  Coupany  mieht  amend  their  offer.  The 
claimant  cannot  increase  or  diminish  ois  ciairo,  at  least  wiihout  aban- 
doniDg  it,  and  therefore  the  Company  ousht  not  to  have  the  libertj 
of  varying  the  amount  of  their  offer.  [Mellor,  J. — The  parties  are 
not  on  equal  terms  in  respect  of  the  means  of  knowledge  as  to  the 
extent  of  the  injury  which  has  been  done,  and  therefore  it  would  be 
hard  if  the  Company  were  not  allowed  to  increase  their  offer.]  They 
took  twenty-one  days  to  consider  what  offer  they  would  make.  And 
the  jury  have  found  that  the  claimant  was  justified  in  refusing  the 

*7931  ^^^  ^^^^  ^"^  g^^^S  ^^  ^^  ^support  his  claim,  because  thej 
^  have  awarded  a  larger  sum  than  that  first  offered.  [Blaci- 
BURN,  J. — In  actions  against  justices  the  tender  of  amends  maybe 
altered  as  to  its  amount  at  any  time  within  the  period  prescribea  for 
making  it.] 

Secondly.  Though  the  statute  does  not  require  that  the  Companj 
in  making  their  offer  should  distinguish  between  the  two  heads  of 
claim,  or  that  the  jury  should  sever  them,  still,  as  that  has  been  done 
in  the  present  case,  the  claimant  is  entitled  to  costs,  having  recovered 
more  than  was  offered  on  one  of  the  heads.  [Mellor,  J. — The  jury 
ought  to  have  summed  up  the  two  items,  and  given  a  verdict  for  the 
Aggregate.]  The  Company  were  parties  to  the  manner  in  which  the 
jury  gave  their  verdict.  [CocKBURN,  C.  J. — That  cannot  affect  the 
construction  of  the  statute.]  Since  Senior  v.  The  Metropolitan  Bail- 
way  Company,  2  H.  &  C.  258,t  the  promoters  of  Companies  always 
ask  the  undersheriff  in  directing  the  jury  to  divide  the  claim.  [Black- 
burn, J. — That  may  be  convenient  in  many  cases,  but  does  not  affect 
this  question.] 

Thirdly.  The  offer  which  is  to  have  the  effect  of  depriving  the 
claimant  of  costs,  under  sect.  61,  must  be  made  before  the  Company 
have  issued  their  warrant  to  the  sheriff,  or  at  all  events  before  tbe 
expiration  of  the  twenty-one  days  after  they  received  the  claim  for 
compensation.  What  was  said  oy  the  Judges  on  this  point  in  The 
Metropolitan  Railway  Company,  appts.,  Turnham,  respt.,  14  C.  B.  X. 
S.  212  (E.  C.  L.  B.  vol.  108),  was  extrajudicial :  there  the  point  decided 
was,  that  an  offer  made  six  days  before  the  notice  of  trial  was  not  soon 
enough.  [Cockbcrn,  C.  J.— They  not  only  said  that  a  six  days'  ooiioe 
was  not  enough,  but  that  there  ought  to  be  ten  days*  notice,  which 
*7941  ^^^^^  ^  ^enough.  Blackburn,  J. — If  Keating,  J.,  is  mlsie- 
J  reported  in  14  C.  B.  N.  S.  229,  as  no  doubt  he  is,  all  the  Judges 
concurrea  in  that.]  In  Bichardson  v.  The  South  Eastern  Railway 
Company,  11  C.  B.  154,  168,  170  (E.  C.  L.  R.  vol  78),  Jervis.  C.  J, 
and  Maule,  J.,  observed  that  their  aecision,  that  sect.  61  was  incorpo- 
rated in  sect.  68»  to  a  certain  extent  conflicted  with  that  of  this  Goart 
in  Bailstone  v.  The  York,  Newcastle,  and  Berwick  Bailway  Company,. 
15  Q.  B.  404  (E.  C.  L.  B.  vol.  69).  [Bm.okburk,  J.— In  the  case  in 
the  Common  Pleas,  it  was  only  necessary  to  decide,  that  as  the  sum 
awarded  was  larger  than  that  offered  the  claimant  was  entitled  to 
costs;  but  in  the  Exchequer  Chamber(a)  nothing  was  said  against 
Bailstone  v.  The  York,  Newcastle,  and  Berwick  Bailway  Company.] 
Parke,  B.,  in  delivering  the  judgment  of  the  Court,  said,  p.  821,  "We 
therefore  think  that  the  plaintiff  below  was,  by  the  comoined  opera- 

(a)  U  C.  B.  810  (B.  0.  L.  R.  toL  80). 
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tion  of  sects.  51  and  68,  entitled  to  his  costs  of  the  inquiry.  .  .  .  We 
do  not  consider  it  necessary  to  say  whether  or  not  we  concur  in  the 
doubt  suggested  by  the  Court  below  as  to  the  propriety  of  the  decision 
of  the  majority  of  the  Court  of  Queen's  Bench  in  Railstone  r.  The 
York,  Newcastle,  and  Berwick  Railway  Company ;  for  we  think  that 
case  may  be  very  good  law,  and  yet  the  decision  in  the  present  case 
also  may  be  right."  But  that  case  hardly  can  be  good  law,  for  sect. 
51  cannot  be  incorporated  with  sect.  68  without  taking  sect.  38  with 
it ;  as  the  only  provision  for  an  offer  being  made  by  the  Company  is 
in  that  section.  [Blackburn,  J. — Why  is  the  previous  offer  men- 
tioned in  sect.  51  to  be  referred  to  the  offer  under  sect.  88?  May 
it  not  be  an  independent  offer?]  Yates  r.  The  Mayor,  &c.,  of 
♦Blackburn,  6  H.  &  N.  61,t  was  the  case  of  an  arbitration  r^^nr 
under  the  statute,  and  the  tender  was  held  to  be  in  time  ^  *  ^ 
because  the  claimant  had  not  pursued  the  proper  steps  pointed  out  in 
sect.  25,  and  had  not,  when  the  tender  was  made,  delivered  his 
appointment  to  the  arbitrator,  up  to  which  time  everything  previously 
done  was  revocable  by  him. 

CocKBURN,  C.  J. — ^1  must  acknowledge  my  utter  inability  to  recon- 
cile the  68th  section  of  The  Lands  Clauses  Consolidation  Act,  1845, 
relating  to  the  assessment  of  compensation  where  land  has  been  taken 
or  injuriously  affected,  with  the  earlier  sections  which  relate  to  cases 
in  which  notice  is  given  of  an  intention  to  take  lands  and  land  has  not 
actually  been  taken.  When  the  Legislature  came  to  the  68th  section, 
and  directed  the  mode  of  proceeding  to  be  adopted  under  that  section 
"in  the  manner  herein  provided,"  they  seem  not  to  have  had  present 
to  their  mind  what  had  been  enacted  in  the  previous  sections ;  because 
they  relate  to  a  different  state  of  facts,  and  it  is  almost  impossible  to 
apply  the  machinery  of  the  one  case  to  the  other.  Under  such  cir- 
cumstances  I  rejoice  to  be  able  to  take  my  stand  upon  previous 
decisions.  The  Court  of  Common  Pleas  have  laid  down  a  rule  for 
the  construction  of  these  conflicting  enactments  which  is  not  an  incon- 
venient one,  and  therefore  I  abide  by  it.  They  held,  that  the  earlier 
sections  are  to  be  considered  as  incorporated  in  the  68th  section,  and 
consequently  the  51st  is  to  be  read  as  part  of  it.  That  section  pro- 
vides that  when  the  Company  have,  in  the  notice  of  their  intention  to 
sammon  a  jury,  stated  the  sum  of  money  they  are  willing  to  give,  the 
question  how  *the  costs  are  to  be  borne  is  to  be  determined  by  r^naa 
whether  the  finding^ of  the  jury  exceeds  or  falls  short  of  the  ^ 
sum  "  previously  offered."  In  The  Metropolitan  Railway  Company, 
appts.,  Turnham,  respt.,  14  C.  B.  N.  S.  212  (E.  C.  L.  R.  vol.  108),  that 
Court  thought  that  '*  previously"  meant  a  reasonable  time  before  the 
trial,  ^nd  that  a  reasonable  time  would  be  that  at  which  the  party  has 
notice  that  he  is  called  upon  to  prove  his  claim,  which  by  sect.  46  is 
ten  days  before  the  actual  trial.  According  to  the  68th  section,  the 
Company  are  to  issue  their  warrant  to  the  sheriff  to  summon  a  jury 
vithin  twenty-one  days  after  the  receipt  of  the  notice  from  the  claim- 
ant stating  the  amount  of  his  claim,  and  the  particulars ;  but  they  do 
not  give  the  claimant  any  notice  of  issuing  the  warrant,  nor  are  they 
bound  to  do  so.  Upon  the  receipt  of  that  warrant  the  sheriff  proceeds 
to  sammon  a  jury  within  the  time  specified  in  sect.  41.  And,  by  sect. 
M,  the  Company  are  to  give  the  clain*  4iit  not  less  than  ten  days'  notice 
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of  tbe  time  of  the  assembling  of  the  jury  for  the  trial  of  the  qnestioB 
of  compensation ;  and  as  that  is  the  first  time  at  which,  aocordingto 
the  provisions  in  the  statute,  thej  come  into  contact  with  tfaB  claimant 
and  as  that  notice  gives  him  ten  days*  time  to  consider  the  proprietj 
and  expediency  of  accepting  their  offer  or  going  on  with  the  litigation, 
I  cannot  say  that  ten  days  is  an  unreasonably  short  time.  It  is  not 
as  if  the  matter  then  came  to  the  attention  of  the  claimant  for  the  first 
time,  and  might  take  him  by  surprise.  Before  he  sent  in  the  parti< 
culars  of  his  claim,  and  stated  the  amount  of  it,  he  ou^ht  to  hare^ 
considered  honestly  and  deliberately,  and  with  good  faiUi,  what  was 
the  amount  of  damage  he  had  sustained,  and  what  damage  was  likelj 
*7971  ^^  f^^^^®  ^  accrue  "^from  the  taking  of  the  lands  and  the  exe- 
-I  cution  of  the  works.  Therefore,  when  he  receives  the  coonter- 
offer  of  the  Company,  he  is  in  a  position  to  make  up  his  mind  witboat 
much  time  or  trouble  as  to  the  expediency  of  accepting  it. 

The  other  point  was  that  the  Ciompany  are  Dound  by  the  first 
notice  sent  by  them  as  to  the  amount  they  are  willing  to  pay.  If  tho 
time  at  which  they  are  bound  to  make  their  offer  is  before  giving 
notice  of  trial,  ana  they  send  an  offer  previously,  and  make  a  mistake 
in  it,  there  is  no  reason  why  they  should  not  amend  it  by  sending 
another  notice  offering  a  larger  sum.  It  is  indeed  open  to  the  incon- 
venience which  Mr.  Francis  has  pointed  out,  that  the  claimant  roaj 
have  taken  the  advice  of  his  attorney  or  surveyor  with  reference  to 
the  first  offer,  and  that  expense  may  be  thrown  away ;  but  sach  cases 
are  not  likely  to  occur  frequently.  A  Company  will  not  often  make 
an  offer  without  having  considered  the  amount,  nor,  having  made  an 
offer,  correct  it  before  giving  notice  of  triah  If  we  see  our  way  to  a 
reasonable  and  satisfactory  construction  of  a  difficult  Act  of  Parlia- 
ment, we  ought  not  to  be  aeterred  from  adopting  it  by  small  incon- 
veniences of  this  kind. 

Upon  the  whole  I  think  that  the  second  notice  was  valid  and  bind- 
ing, that  it  was  given  in  time,  and  that  this  rule  must  be  discharged. 

BLACKBURNf  J. — The  question  ultimately  is,  what  is  the  oonstmc- 
tion  of  The  Lands  Clauses  Consolidation  Act,  1845,  and  more  par- 
ticularly of  sections  68,  51,  46,  and  88  ?  The  68th  section  relates  to 
cases  in  which  the  promoters  have  actually  taken  lands  for  or  injori- 
*7981  ^^^^y  A^^^  lands  by  the  execution  of  their  works»  and  it 
^  ^provides  that  the  claimant  may  give  his  claim  in  writing,  and 
demand  compensation,  stating  the  amount,  and  if  the  amount  exceeds 
602.,  he  may  have  the  matter  settled  by  arbitration,  or  by  the  verdict 
of  a  jury ;  in  the  latter  case,  unless  the  Company  are  willing  to  pay 
the  amount  of  compensation  claimed,  and  enter  into  a  written  agree- 
ment for  that  purpose,  "  they  shall,  within  twenty -one  days  after  the 
receipt  of  such  notice,  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  for  settling  the  same  in  the  manner  herein  provided,  and  ia 
default  thereof  they  shall  be  liable  to  pay  to  the  party  so  entitled  as 
aforesaid  the  amount  of  compensation  so  claimed.''  The  words  ^'ia 
the  manner  herein  provided"  relate  back ;  therefore  we  must  see  bov 
it  has  been  before  provided  that  compensation  is  to  be  assessed.  The 
previous  sections  were  framed  with  reference  to  cases  in  which  the 
Company  had  given  notice  to  persons  that  they  meant  to  take  tbeir 
land,  and  the  compensation  was  to  be  settled  either  by  arbitratioa  or 
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negotiation  before  they  actaally  entered  on  and  took  the  land.  The 
only  section  which  gives  any  account  how  the  costs  of  an  inquiry  as 
to  compensation .  are  to  be  borne  is  the  Slst,  which  says  that  **  on 
every  such  inquiry  before  a  jury,  where  the  verdict  shall  be  given  for 
a  gp'eater  sum  than  the  sum  previously  offered  by  the  promoters  of 
the  undertaking,  all  the  costs  of  such  inquiry  shall  be  borne  by  the 
promoters  of  the  undertaking."  It  has  been  decided  in  Richardson 
9.  The  South  Eastern  Bailway  Company,  11  G.  B.  154  (E.  G.  L.  R. 
vol.  78X  which  was  affirmed  in  error,  15  G.  B.  810  (E.  C.  L.  R.  vol.  ^ 
80),  that  the  previous  sections,  as  to  the  manner  of  assessing  compen* 
sation,  were  so  far  incorporated  in  the  68th,  that,  inasmuch  as  the 
landowner  required  a  larger  sum  than  *that  offered  by  the  r^ngg 
Company,  he  was  entitled  to  the  costs  of  the  inquiry.  Even  if  ^ 
we  were  disposed  to  entertain  a  different  opinion,  we  should  be  clearly 
bound  to  follow  that  decision ;  but  if  the  matter  were  res  mtegra,  I 
should  of  my  own  judgment  come  to  the  same  conclusion. 

As  to  the  question  when  the  previous  offer  is  to  be  made,  the  only 
section  bearing  upon  it  is  the  88th  [his  Lordship  read  it].  There* 
fore,  ten  days  before  the  warrant  for  summoniug  the  jury  is  issued, 
the  Compan V  are  to  give  a  notice,  stating  the  sum  they  offer ;  and  in 
such  cases  the  5l8t  section  would  be  properly  construea  to  mean  that 
the  previous  offer  spoken  of  in  that  section  is  that  which  the  pro* 
meters  are  obliged  to  make  ten  days  before  they  issue  their  warrant. 
Bat  is  the  S8th  section  so  incorporated  in  the  68th  that  the  promoters 
when  acting  under  the  latter  section,  are  bound  to  give  that  notice  ten 
days  before  they  issue  their  warrant?  Bailstone  v.  The  York,  New* 
castle,  and  Berwick  Bailway  Company,  15  Q.  B.  404  (E.  C.  L.  R.  vol. 
69),  is  in  point,  and  as  the  question  arose  on  demurrer  it  might  have 
heen  taken  to  a  Court  of  error.  In  that  case  the  Company  had  ^ven 
no  notice  of  their  intention  to  issue  their  warrant  for  summoning  a 
jory,  and  therefore  the  warrant  was  not  issued  "  in  the  manner  herein 
provided"  if  sect.  S8  was  incorporated  in  sect.  68.  The  majority  of 
this  Court  held  that  the  S8th  section  did  not  apply,  and  therefore  the 
Company  were  not  bound  to  give  notice  of  their  intention  to  issue 
their  warrant.  It  is  true  that  the  Court  of  Common  Pleas,  in  Rich* 
anlson  v.  The  South  Eastern  Railway  Company,  11  C.  B.  154  (E.  C. 
L.  R.  vol,  78),  thought  that  case  did  not  consist  with  their  decision; 
hut  the  Court  of  Exchequer  *Chamber,  15  C.  B.  810,  821  (E.  pgQ^ 
C.  L.  R.  vol.  80),  expressly  stated  that  all  that  they  decided  in  ^ 
affirming  the  judgment  of  the  Common  Pleas  was,  that  the  51st  section 
was  incorporated  in  the  68th,  and  that  it  did  not  follow  that  their  de- 
cision ana  the  decision  of  the  Court  of  Queen's  Bench  in  Railstone  v. 
The  York,  Newcastle,  and  Berwick  Railway  Company,  15  Q.  B.  404 
(E.  C.  L.  B.  vol.  69),  might  not  stand  together.  That  case  certainly 
was  not  there  overruled ;  and,  according  to  the  general  rule,  the  two 
decisions  are  binding  upon  us,  and  it  must  be  taken  that  the  51st  sec* 
tion  is  incorporated  in  the  68th,  but  the  88th  is  not.  The  only  way 
which  occurs  to  me  of  oonstruinff  sect.  51  is  that  it  refers  to  anv  pre- 
Tions  offer  which  the  promoters  ao  make,  though  they  are  not  oound 
to  make  any ;  and  if  this  be  so,  looking  at  the  section  independently 
of  authority,  it  may  well  be  argued  that  the  offer  should  be  previous 
to  the  iasuing  of  the  warrant.    On  the  other  hand  there  are  many  rea* 
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sons  why,  the  warrant  being  a  private  matter  not  necessarily  known 
to  the  claimant,  the  binding  time  should  be  when,  under  the  46th  8e^ 
tion,  he  first  gets  notice  of  the  time  and  place  of  holding  the  inqairy. 
In  The  Metropolitan  Railway  Company,  appts.,  Tumham,  respt^  H 
0.  B.  N.  S.  212  (E.  0.  L,  R.  vol.  108),  all  the  Judges  express  their 
opinion  that  such  is  the  rule.  It  is  very  desirable  that  there  should 
be  no  difference  of  opinion  on  this  subject,  and  if  the  matter  were  res 
inte^ra  I  am  not  sure  that  I  should  not  arrive  at  the  same  condosion. 
In  Yates  v.  The  Mayor,  &c..  of  Blackburn,  6  H.  k  N.  61,t  the  decision 
did  not  fix  the  time  when  the  tender  should  be  made, 
♦son  ^°  ^^^  minor  points  I  agree  with  the  Lord  Chief  Justice. 
-•  The  Company  may  increase  the  amount  of  ♦their  offer,  and 
amend  it  (oties  quoiiea,  and  therefore,  though  the  original  offer  of  the 
Company  was  of  a  smaller  amount,  they  were  justified  in  increasing 
it.  Another  point  was,  that  inasmuch  as  for  the  convenience  and  at 
the  request  of  the  party  the  claim  is  sent  in  for  difierent  items,  and 
the  jury  have  assessed  the  amount  in  separate  sums,  we  ought  to  con- 
mder  each  item  as  a  separate  matter  of  inquiry.  I  do  not  agree  to 
that.  The  amount  claimed  is  the  aggfegate  of  the  sums^  and  the  jnrr 
ought  to  have  found  in  the  aggregate,  without  regard  to  the  individnal 
sums. 

Mellor,  J. — I  am  of  the  same  opinion  on  all  the  points.  There  is 
a  substantial  distinction  between  the  case  of  a  Company  giving  notice 
of  their  intention  to  take  lands  under  the  18th  section,  and  the  case 
of  a  party  making  a  claim  against  the  Compan^y  in  respect  of  lands 
taken  or  injuriously  affected  under  the  68th  section.  The  machinerr 
is  different,  and,  upon  looking  carefully  at  the  sections  which  apply  to 
the  case  of  a  person  whose  lands  are  taken  under  a  notice  to  treat,  be 
may  at  his  option  state  the  particulars  of  his  claim  or  not.  K  the 
Company  do  not  agree  with  him  as  to  the  amount  of  compensation, 
and  more  than  507.  is  claimed,  it  is  to  be  settled  by  arbitration,  or  bj 
A  jui'yi  ^^^y  in  the  latter  case,  before  the  Company  issue  their  warrant 
they  are  to  give  ten  days'  notice,  and  in  that  notice  they  are  to  state 
the  sum  they  are  willing  to  give.  But  the  68th  section  is  intended  to 
meet  a  different  state  of  circumstances.  If  the  Company  have  taken 
or  injuriously  afiected  land,  the  claimant  may  have  the  compensation 
assessed  under  that  section,  and  he  may  make  his  claim,  which  ought 
^oQni  to  be  a  bonfi  fide  one,  because  it  *puts  the  Company  under  the 
-'  liability  to  pay  the  amount  with  costs  if  they  do  not  comply 
with  it,  and  issue  their  warrant  to  the  sheriff  within  twenty- one  days 
after  receipt  of  the  notice  of  claim.  I  think  the  88th  section  does  not 
apply  to  that  case,  because,  if  it  did>  it  would  limit  the  twenty-one 
days  to  eleven  days.  Then  I  look  at  the  61st  section,  which,  as 
explained  by  the  Exchequer  Chamber  in  Bichardson  v.  The  South 
Eastern  Railway  Company,  15  C.  B.  N.  S.  810  (E.  C.  L.  R.  vol.  109\ 
is  incorporated  in  the  68th,  and  I  find  that  the  words  apply  to  the 
costs  of  the  inquiry.  By  that  section,  if  the  promoters  have  previously 
offered  a  sum  equal  to  or  less  than  that  given  by  the  verdict  of  the 
jury,  the  costs  are  to  be  divided  in  a  particular  manner.  In  order  to 
see  what  are  proper  and  legitimate  costs  of  the  inquiry,  one  looks  to 
free  what  the  Company  do.  They  issue  their  warrant  to  the  sheriff 
under  sect.  89, — that  is  not  necessarily  known  to  the  party,  and  the 
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sherifT  acts  upon  it.  Under  the  4l8t  section  the  sherifT,  on  receiving  . 
the  warrant,  is  to  appoint  a  conrenient  time  and  place,  "  such  time . 
not  being  less  than  fourteen  nor  more  than  twenty-one  days  after  the 
receipt  of  such  warrant,  and  sach  place  not  being  more  than  eight 
miles  distant  from  the  lands  in  question,  unless  by  consent  of  the  par* 
ties  interested/'  and  he  is  forthwith  to  give  notice,  not  to  the  claimant 
but  to  the  promoters,  of  the  time  and  place  so  appointed.  The  pro- 
moters may  even  then  decide  to  pay  the  money  which  the  claimant 
claims  by  his  notice,  but  if  they  determine  to  litigate  the  matter,  then, 
by  the  46th  section,  they  a^  to  give  him  not  less  than  ten  days'  notice 
of  the  time  and  place  of  the  inquiry.  I  think  that  the  costs,  which, 
under  the  61st  section,  are  to  be  affected  *by  the  offer  begin  at  t^oaq 
the  time  when  the  promoters  give  the  party  notice  of  the  time  ^ 
and  place  of  the  inquiry.  I  do  not  say,  that  the  Master  might  not,  on 
taxation,  allow  the  costs  previously  incurred  by  the  employn^ent  of 
professional  persons  if  it  oe  shown  that  they  were  properly  incurred 
as  preliminary  to  and  useful  for  the  inquiry.  Therefore,  the  reason- 
able time  within  which  the  offer  must  be  made,  ends,  when  notice  is 
given  of  the  time  and  place  of  the  inquirv,  the  parties  then  being 
brought  into  direct  communication  with  each  other.  On  the  whole  I 
think  the  reasonable  construction  of  this  section  is  that  which  the 
Common  Pleas  have  given  to  it  in  The  Metropolitan  Bailway  Com* 
pany,  appts.,  Tumham,  respt,  14  C.  B.  N.  S.  212  ffi.  C,  L,  B.  vol.  108^ 
and  they  have  laid  down  a  rule  which  we  may  saielv  follow. 

Francis  asked  that  the  rule  might  be  made  absolute,  in  order  that 
an  action  might  be  brought,  and  so  the  opinion  of  a  Court  of  error 
obtained. 

CocKBURK,  C.  J. — ^We  cannot  put  upon  an  Act  9f  Parliament  a 
construction  which  we  think  wrong,  though  we  wish  the  case  could 
be  taken  to  a  Court  of  error.  Bule  discharged.     * 
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Mdnpoliian  Building  Act,  1855, 18  df  19  Viet.  c.  122,  ««.  3,  12,  30,  45,  and  Sehed.^ 
I  **Frdiminasy"  B, — Consirudion  of  public  building, — Church, — District  Murvegor* 

1.  Bj  Th«  MetropoHUn  BnUding  Act,  1855, 18  A  19  Viot  o.  123, 1. 12,  walli  are  to  bt  eoa^ 
ttraet«d  of  laoh  mbsUuieei  and  in  ineh  mannor  m  an  mentioned  in  Schednle  L  Bj  leet  30^ 
"notwithstanding  anything  herein  eontalned,  erery  pnblie  building,  indnding  the  walli,  Ao., 
•hall  be  eonitraeted  in  ineh  manner  at  maj  be  approred  bj  the  diitrict  inrrejor,  or,  in  the 
er«nt  of  disagreement,  maj  be  determined  bj  the  Metropolitan  Board ;  and,  tare  in  to  far  at 
mpeets  the  rolei  of  eonitmotion,  erery  pnblie  bnilding  ihall  thronghont  this  Act  be  deemed 
to  be  inelnded  in  the  term  bnilding,  and  be  rabject  to  all  the  proriiioni  of  thie  Act  in  the  same 
BtBBsr  u  if  it  were  a  bnilding  erected  for  a  purpose  other  than  a  public  purpose."  Schedule 
I  is  divided  into  <« Preliminary."  ''Part  I.  Rules  for  the  walls  of  dwelling-houses."  "Part 
IL  Rales  for  the  walls  of  buildings  of  the  warehouse  class."  Clause  8  in  the  preliminary  pari 
Rgalttes  the  footings  of  walls.  Sect  8,  the  interpretation  clause,  defines  a  public  building  te 
Bein  a  church,  Ac.  Upon  an  information  against  a  builder  employed  in  building  a  church  Kw 
BOB-complianee  with  a  notice,  under  sect  45,  by  the  district  surveyor  to  make  the  footings  of 
^ WftUs  according  to  clause  8,  a  justioeof  thepeaoe acting  under  sect  46 ordered  complianceii 
Held,  that  the  manner  of  erecting  public  buildings  was  not  regulated  by  the  rules  of  construe- 
too  ID  the  Act,  but  by  the  discretion  of  tlie  distriet-surreyor,  subject  to  an  appeal  in  case  of  dis- 
Hnenent  to  the  Metroplitan  Board  of  Works,  and  that,  elanse  8  in  the  preliminary  part  of 
Bsbadole  I.  being  a  rule  of  cOBStraotloB,  the  iider  was  bad. 
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2.  QmBTtf  whether*  if  «  pnblio  bnlldiag  ii  being  ereeted  in  a  maimer  net  a|»pnnred  bj  tbe 
Hieftriot  lunreyor  or  by  the  MetropolitMi  Board  on  appeal  to  them,  there  if  a  remedy  vnder  net 

'  Ik  Micliaelmaa  Term,  1863, 

Addison  obtained  a  rule  calling  upon  the  prosecutor  to  show  cause 
why  an  order,  made  by  John  Leigh,  Esq.,  one  of  the  Police  Magis- 
trates of  the  Metropolis,  on  the  29th  August,  1863,  which  had  been 
removed  by  certiorari,  whereby  he  ordered  the  defendant  within  four- 
teen days  n*om  the  date  thereof  to  comply  ^rith  the  requisition  of  the 
X ice  in  the  order  mentioned,  to  wil^  tnat  the  defendant  should  make 
footings  double  the  width  of  the  proposed  walla  of  the  building 
'j>B  the  order  mentioned,  and  thai  the  aefendant  should  forthwith  pay 
to  George  Legg^  in  the  order  mentioned,  2L  is.  for  his.  costs  in  that 
b^half,  should  not  be  quaflhed, 

Oq  the  15th.  August^  1863,  an  information,  and  complaint,  were  laid 
*8051  ^^  ix^ftde  before  one  of  th^  Police  ^Magistrates,  of  the  Metro 
^  polis,  by  Geoi^e  Legg,  the, district  aurveyor  appointed  under 
and  in  pursuance  of  The  Metrppolitan  Building  Act,  1855,  18  k  19 
Tict.  e.  122,  to  the  District  of  Wesli  Hackney,  in  the  county  of  Mid- 
dlesex, that  William.  Carruthera,  of,  &c«,  the  defendant^  was  on  the 
l^t  June,  1863,  apd  on.  divers  subs^quqnt  days,  the  builder  engaged 
in  building  and  executing  certain  works  upon  a  building^  situate  in 
Lamb  Lane,  in  the  pari^  of  Hackney^  in  the  county  and  district 
aforesaid,  and  that  he  did,  in  erecting  and  doing  the  works  upon  the 
building,  do  certain  things  contrary  to  the  rules  of  the  Act,  and  did 
omit  to  do  certain  things  required  by  the  Act  to  be  done,  that  is  to 
3ay,  did  omit  to  make  the  footings  double  the  width  of  the  proposed 
Willis  of  the  said  building.  And  that,  on  the  5th  August,  1863» 
Odorge  Leg^,  aa  Buch  surv^or^  gavQ  to.  the  defendaoit  the  foUowiog 
fp^oim  ia  writing  :-»- 

''  Metropolitan  Building  Act,  1855. 
"  18  &  19  Vict.  c.  122,  8.  45 

. "  District  Surveyor's  OffiooL 
''To  Mr.  Wm.  Carruthera, 
'*  of,  &C'»  Builder. 
"With  reference  to  the  works  at  the  building  under-mentioned  and 
now  in  progress  under  your  superintendence  as  builder  engaged  in 
executing  the  same,  I  hereby  give  you  notice  that  they  are  not  con- 
formable to  the  rules  of  the  Building  Act  in  the  particulars  hereunder 
stated,  and  I  require  you,  within  forty-eight  nours  from  the  date 
hereof,  to  render  the  same  conformable  to  the  rules  of  the  said  Act  in 
such  particulars. 
*^  Building  referred  to. — Church. 

"^SittuUion  of  Building. — Parish  of  Hackney.    Street,  Lamb  Lane. 
Number  in  street  (if  any).    Description  of  Locality  (if  the  site 
be  vacant  ground). — 
«&061   *"  Poriiculare  of  Work  done  contrary  to  the  Act  and  to  be 
.J  amended. — ^^The  footing  not  being  double  the  width  of  the 

intended  walls  of  the  said  buildings. 
^PcriieulafB  af  Work  required  toibe  done  by  the  Ant,  butomitted^  and 
now  to  be  (k«ew — ^Tke  footings  to  be  made  double  the  width  tjf  the 
proposed  walls. 


**Pwrticulat9  of  Work  to  be  out  ipto,  lajd  open,  or  pulled  down  to 
ascertain  the  nature  of  the  works  executed. — 

"  Dated  thia  6th  day  of  August,  1868. 

**  Signature  of  District  Surveyor, 

"  Geo.  Legg 
"District  of  West  Hackney." 

The  de&ndant  made  default  in  complying  with  the  requisitions  of 
the  notice,  and  thereupon  a  summons  was  issued  and  serv^  upon  him, 
requiring  him  to  appear  and  answer  the  information  and  complaint. 
The  information  and  complaint  were  heard  on  the  29th  August,  when 
it  was  proved  that  the  building  referred  to  was  a  church,  and  it  wa« 
eontenaed  that  the  rules  of  construction  of  buildings  contained  in  The: 
Metropolitan  Building  Act,  18p5|  were  confined  to  private  buildings 
and  buildings  of  the  warehouse  class>  and  were  not  applicable  to» 
public  buildings,  and  that  the  Aqt  ^ve  the  magistrate  no  jurisdiction : 
over  and  no  power  to  interfere  witb  the  construction  of  any  publio.. 
hnilding,  but  that  in  pursuance  of  sect.  SO  all  public  buildings  were , 
to  be  constructed  under  the  supervision  and  responsibility  of  the  disr 
trict  surveyor,  subject,  in  the  event  of  disagreement  between  him  and 
the  builder,  to  an  appeal  to  the  Metropolitan  Board  of  Works.    The., 
magistrate  overruled  the  objection  ana  made  the  order  in  question. 

*Lu8h  {Phear  with  him),  for  the  prosecutor. — The  order  was  r#oA7^ 
made  under  sect  45  of  The  Metropolitan  Bailding  Act,  1856,  '* 
18  k  19  Yic.  a  122,  which  enacts  that,  '*If  in  erecting  any  building 
or  in  doing  any  work,  to,  in,  or  upon  any  building,  anything  is  done 
ODDtrary  to  any  of  the  rules  of  this  Act,  or  anything  required  by  this 
Act  is  omitted  to  be  done;"  '* the  district  surveyor  shall  give  to  the 
builder  en^^ed  in  erecting  such  building,  or  in  doing  such  work, 
Qotioe  in  writing  requiring  such  builder,  within  forty*eight  hours  from 
the  date  of  such  notice,  to  cause  anything  done  contrary  to  the  rules; 
of  this  Act  to  be  amended,  or  to  do  anything  required,  to  be  done  by^ 
this  Act,  but  which  has  been  omitted  to  be  done."  By  sect.  46,  inr 
default  of  compliance  with  the  notice,  the  builder  may  he  summonedr 
before  a  justice  of  the  peace,  and  if  /Mt  appears  to  such  justice  thati 
the  requisitions  made  by  such  notice  or  any  of  them  are  authorized 
by  this  Act,  he  shall  make  an  order  on  such  builder  copimanding  him^ 
to  comply  with  the  re(]|uisitions  of  suoh  notice,  &o." 

A  ofauroh  is  a  "public  building"  within  the  definition  of  that  phrapOji 
ia  the  interpretation  clause,  sect*  8: — *' Public  building  shall  mean^ 
every  building  used  as  a  church,  chapel,  or  other  plaoe  of  public  worr* 
ship."  The  Act  is  divided  into  parts,  and  by  sect.  6,  which  is  in  Part. 
I.,  headed  ^'Begulation  and  supervision  of  buildings,"  '*the  following, 
buildings  and  works  shall  be  exempt  from  the  operation  of  the  first. 

Crt  of  thia  Act."  Then  comes  an  enumeration,  of  various  public, 
ildings,  but  churches  are  not  mentioned ;  and  they  therefore  remaini 
within  the  operation  of  the  first  part  of  the  Act  Sect.  7  says,  *'  With* 
the  exemptions  hereinbefore  mentioned,  this  Act  shall  applv  to  aU| 
new  buildings."  As  *to  the  main  requisites  of  solidity  ana  r^gngi 
asfety,  such  as  the  materials  of  which  the  walls  are  oonatr noted  '- 
ud  the  thickness  of  their  footings,  ,tbe  Act  prescribes  rules  for  every^* 
hiilding  public  and.  private  within,  the  metropolitan  area,.  By  secl^ 
tt'^WaUsshaU  be  ooQstruoted  of:  q^^aubst^uo^  ikiQ}^^ 
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n'ess  and  in  such  manner  as  are  mentioned  in  the  first  Sohedole  an- 
nexed hereto."  And  in  the  "Preliminary"  part  of  Schedule  I, 
"  Every  building  shall  be  enclosed  with  walls  constructed  of  briclc, 
stone,  or  other  hard  and  incombustible  substances,  and  the  foundations 
shall  rest  on  the  solid  ground,  or  upon  concrete  or  upon  other  solid 
substructure."  The  8th  and  last  clause  of  that  preliminary  part  is, 
'*  The  projection  of  the  bottom  of  the  footing  of  every  wall,  on  each 
side  of  the  wall,  shall  be  at  least  equal  to  one-half  of  the  thickness 
of  the  wall  at  its  base;  and  the  diminution  of  the  footing  of  everj 
wall  shall  be  formed  in  regular  offsets,  and  the  height  from  the  bottom 
of  such  footing  to  the  base  of  the  wall  shall  be  at  least  equal  to  one- 
half  the  thickness  of  the  wall  at  its  base." 

This  is  the  regulation  which  the  surveyor  seeks  to  enforce ;  and  it 
is  in  its  nature,  and  with  reference  to  its  object,  applicable  to  all  build- 
ings. Parts  I.  and  II.  of  Schedule  I.  contain  rules  for  the  walls  of 
dwelling-houses  and  buildings  of  the  warehouse  class.  But  in  the  case 
of  public  building  there  are  no  specific  regulations  for  the  thickness 
of  their  walls  and  some  other  particulars  prescribed  as  to  those  two 
classes  of  buildings :  those  being  left  to  tne  discretion  of  the  district 
surveyor  he  may  require  more  than  is  prescribed  in  the  case  of  private 
buildings,  his  discretion  being  subject  to  be  reviewed  by  the  Metro- 
pplitan  Board  under  sect.  80.  By  that  section,  "  notwithstanding  any- 
:icQQQi  thing  herein  ^contained,  every  public  building,  including  the 

-■  walls,  roofs,  floors,  galleries,  and  staircases,  shall  be  constructed 
in  such  manner  as  may  be  approved  by  the  district  surveyor,  or,  in 
the  event  of  disa^eement,  may  be  determined  by  the  Metropolitan 
Board ;  and,  save  m  so  far  as  respects  the  rules  of  construction,  every 
public  building  shall  throughout  this  Act  be  deemed  to  be  included 
m  the  term  building,  and  be  subject  to  all  the  provisions  of  this  Act, 
in  the  same  manner  as  if  it  were  a  building  erected  for  a  purpose  other 
than  a  public  purpose."  The  last  clause  applies  only  to  those  things 
which  are  left  at  large  in  the  Act  with  reference  to  public  buildings; 
but  it  makes  special  provision  for  the  footings  of  the  walls  in  the 
Preliminary  rules  of  the  Schedule.  [Blackburn,  J. — Is  not  the  rule 
in  sect.  12  one  of  the  rules  of  construction  referred  to  in  the  last 
dause  of  sect.  80  ?]  No.  The  rules  of  construction  are  contained 
in  Parts  I.  and  II.  of  Schedule  I.  [Blackkubn,  J. — ^It  is  difficult  to 
say  that  the  first  of  the  Preliminary  rules,  which  prescribes  that  every 
building  shall  be  enclosed  with  walls  constructed  of  certain  materials, 
id  not  a  rule  for  the  construction  of  the  building.]  Where  the  word 
*'  construction"  is  used,  the  whole  building  is  regarded :  and  rules  are 
given  for  the  construction  of  it  from  the  foundation  to  the  top.  It  is 
not  to  be  supposed  that  the  Legislature  would  not  have  prescribed 
riegulations  for  the  construction  of  the  walls  of  public  buildings. 
[GocEBURK,  C.  J. — ^They  may  have  presumed  that  the  district  sur* 
veyor  would  insist  on  proper  footings.  Blackbitrn,  J. — The  Legis- 
lature may  have  thought  it  well  that  in  the  erection  of  public  build* 
iligs  the  architect  should  not  be  fettered  by  rules  of  construction 
Mini   prescribed  in  the  Act]  That  would  be  a  reason  why  thev^shoald 

-'  not  prescribe  for  public'  buildinga  the  thickness  or  height  of 
Ae  walls,  the  length  or  oreadth  of  the'windowsi  or  how  the  beams 
ibould  reat ;  but,  whatever  the  thickness  and  height  of  the  wall  may 
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be,  it  is  for  the  security  of  the  building  that  it-  shall  stand  upon  a 
base  which  is  double  its  own  thickness.     [Cockburn,  C.  J. — The 
footing  is  essentially  and   necessarily  construction,   and   the  rule 
respecting  it  is  a  rule  of  construction.    I  cannot  see  any  reason  wby 
that  part  of  the  building  should  be  subjected  to  the  rules  of  construc- 
tion and  not  the  rest.    The  Legislature  could  not  tell  for  what  pur- 
poses public  buildings  might  be  wanted,  and  it  would  therefore  have 
been  idle  to  lay  down  rules  of  construction  for  them ;  but  the  district 
surveyor  would  know,  and  he  would  see  that  the  building  was  con- 
structed with  due  regard  to  personal  safety.    For  these  reasons  they 
exclude  public  buildings  from  the  operation  of  the  rules  laid  down 
with  reference  to  the  construction  of  other  buildings.    Blackburn, 
J. — The  second  of  the  preliminary  rules,  that  "every  wall  constructed 
of  brick,  stone,  or  other  similar  substances,  shall  be  properly  bonded 
and  solidly  put  together  with  mortar  or  cement,^'  would  have  for- 
bidden the  exercise  of  the  great  skill  of  Sir  Christopher  Wren  in  the 
construction  of  the  dome  of  St.  Paul's  Cathedral,  which  lies  in  this, 
that  circular  grooves  were  cut  horizontally  round  the  base  and  at 
three  different  heights  on  the  exterior,  and  in  these  were  placed  strong 
iron  chains,  and  the  grooves  were  filled  up  with  melted  lead ;  so  that 
the  form  of  the  dome  is  kept  together  by  the  welding  in  of  iron 
cbains,  and  does  not  depend  upon  mortar  or  cement.]    It  is  essential 
to  sal'ety  in  the  Metropolis  and  its  neighbourhood  to  prohibit  any 
person  erecting  a  public  as  well  as  any  other  ^building  with  r#oi  i 
walls  of  wooden  materials.    [MflLLOB,  J. — It  is  not  to  be  sup-  *- 
posed  that  the  district  surveyor  or  the  Metropolitan  Board  would 
give  their  consent  to  the  construction  of  a  public  building  with  walls 
of  wooden  materials.]    The  earlier  words  of  sect.  80  show  that  some- 
thing has  been  enacted  which,  but  for  that  section,  would  affect  pub- 
lic buildings.     If  the  Legislature  had  intended  that  every  publio 
building  should  be  erected  as  approved  by  the  district  surveyor,  there 
was  no  occasion  to  enact  that  ''every  publio  building,  including  the 
walls,  roofs,  floors,  galleries,  and  staircases,  shall  be  constructed  in 
such  manner  as  may  oe  approved  by  the  district  surveyor."    [Cock- 
burn,  C.  J. — The  section  subjects  public  buildings  in  respect  of  con- 
struction to  the  district  surveyor,  but»  as  to  all  other  matters,  to  the 
provisions  of  the  Act.]    Using  the  word  *'  construction"  in  that  wide 
aense,  there  is  no  provision  in  the  Act  which  is  not  a  rule  of  con- 
struction.   [CoGKBUBK,  C.  J. — The  8th  and  9th  sections,  which  deter- 
mine what  shall  be  deemed  new  buildings,  namely,  either  where  a 
building  is  altogether  new  or  where  there  is  an  alteration  or  addition 
to  the  old  works,  would  apply  to  public  buildings  so  as  to  bring  the 
building  within  the  operation  of  the  Act,  and  consequently  within 
sect.  30.    The  10th  section  also  might  apply  so  far  as  sect.  80  gives 
the  surveyor  a  discretion.]    Sect.  II  enacts:  "Whenever  any  old 
buildings  are  separated  by  timber  or  other  partitions  not  in  conformity 
with  this  Act,  then,  if  such  partitions  are  removed  to  the  extent  of 
one-half  thereof,  such  buildings  shall  as  respects  the  separation  thereof 
be  deemed  to  be  new  buildings."    Supposing  there  was  a  partition 
between  two  public  buildings,  and  the  partition  were  removed  to  the 
extent  of  one-half,  the  district  ^surveyor  would  have  no  discre-  r*gi  o 
lion  to  say  it  was  a  new  building  within  the  Act.    [Coclbubx,  ■- 
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C.J, — Under  sect  10  tte  surveyor  would  Bay,  "This  is  a  new  build- 
ing within  the  Act/'  There  is  no  rule  of  construction  laid  down ;  the 
10th  section  only  says  if  it  is  removed  to  the  extent  of  one-half  it 
becomes  a  new  building  within  the  meaning  of  the  Act.  There  ars 
many  other  provisions  in  the  Act  which  are  not  rules  of  construction. 
His  lordship  referred  to  sects.  21,  27,  28.  Blackburn,  J. — Sect.  SO 
contemplates  that  at  some  time  the  district  surveyor  and  the  builder 
shall  agree  on  the  manner  In  which  the  building  shall  be  constructed, 
for  it  provides  "  in  the  event  of  disagreement**  there  shall  be  an  appeal 
to  the  Metropolitan  Boilrd ;  and  this  is  carried  out  by  sect  S8,  which 
requires  that  before  any  building  is  commenced  the  builder  shall  give 
to  the  district  surveyor  full  notice  how  he  is  going  to  build ;  and  by 
sect  89  the  district  surveyor  must  nay  if  he  does  not  approve  it,  aim 
then  there  would  be  an  appeal  to  the  Metropolitan  Boara.]  There  is 
a  penalty  in  sect.  41  for  not  giving  notice.  The  Metropolitan  Boaid 
have  no  power  to  enforce  their  determination.  Sect.  48  only  gives 
power  to  a  justice  of  the  peace  to  enforce  what  the  district  surveyor 
requires  in  pursuance  of  the  Act,  not  to  enforce  an  award  of  the 
Metropolitan  Board.  [BLACKBintN,  J. — If  the  district  surveyor  gives 
notice  to  the  builder  to  construct  the  building  in  the  manner  which 
has  been  approved  by  him,  and  in  the  event  of  appeal  approved  by 
the  Metropolitan  Board,  he  is  giving  notice  to  the  builder  to  do  what 
the  Act  requires.  Suppose  the  notice  had  been  that  the  defendant 
should  build  only  in  a  particular  manner,  and  amon^  other  things 
make  the  footings  double  the  thickness  of  the  walls,  and  the  defendant 
^Q|oi  had  built  differently,  and  the  district  surveyor  proceeded  to 
^  ^require  him  to  set  that  right  according  to  the  Act:  I  should 
have  thougnt  that  the  magistrate  would  have  had  power  to  make  an 
order.  Or  if  the  Board  had  given  their  sanction  to  a  plan,  a  notice 
by  the  district  surveyor  that  the  builder  was  not  constructing  accord- 
ing to  it  would  be  within  the  meaning  of  sect  45.]  The  decision  of 
the  Metropolitan  Board  is  not  a  rule  of  the  Act  within  sect  45. 
[Blackburn,  J. — It  would  be  a  rule  of  construction  under  sect  SO.] 
Specific  rules  are  laid  down  by  the  Act  with  certain  particulars;  if 
the  Legislature  had  meant  to  include  the  decision  of  the  Metropolitan 
Board  they  would  have  said  so. 

Addison,  for  the  defendant — ^By  sect.  6  certain  buildings  and  works 
therein  named  and  specified  are  wholly  exempt  from  the  operation  of 
the  Act  But  all  other  buildings,  public  as  well  as  private,  are  put 
under  the  control  of  the  district  surveyor,  who  has  ample  power  to 
inspect  the  progress  of  the  works  at  any  time,  and  to  oraer  any  to  be 

Eulled  down  which  have  been  erected  without  proper  notice,  or  are  not 
uilt  according  to  the  provisions  of  the  Act.  The  rules  of  construc- 
tion of  buildings  begin  at  sect  12,  which  incorporates  those  as  to  the 
construction  of  walls  in  Schedule  I.,  and  they  continue  almost  through- 
out the  Act  [He  referred  to  sect  18,  under  the  heading  ''  Becessea 
and  openings  ;'^  sects.  14-20,  22,  26,  27,  28,  under  the  heading  ''  Mis- 
cellaneous."] By  sect  80,  these  rules  are  confined  to  buildings  which 
are  not  public :  and  in  the  case  of  public  buildings,  if  there  is  a  dis- 
agreement between'  the  builder  and  the  district  surveyor  as  to  the  eoa- 
struotion  of  the  walla  and  their  footings,  the  appeal  is  to  the  Metro- 
politan Board,  who,  by  sect.  62,  have  power  to  appoint  a  ''saperin* 
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ifending  architect  of  Metropolitan  ^buildings/'  and  not  to  a  polioe  r«o^M : 
magistrate.  [CocKBURK,  C.  J.— Suppoee  the  Metropolitan  '•  * 
Board  are  of  opinion  that  the  requirernents  of  the  district  surveyor 
are  right,  how  is  their  decision  to  be  enforced  ?]  If  there  is  any  diffi- 
culty in  enforcing  it,  that  must  be  the  subject  of  future  legislation:. 
[Blackburn,  J. — By  sect.  66,  whenever  a  builder  is  desirous  of  erect-, 
iog  a  bnilding  to  which  the  rules  of  the  Act  are  inapplicable,  he  is  tO: 
make  application  to  the  Metropolitan  Board  stating  how  he  is  goins  to, 
build,  and  obtain  their  approval ;  and  perhaps,  if  he  has  not  done  that» 
tbe  district  surveyor  may  compel  him  to  pull  it  down  and  begin: 
again.]     [He  was  then  stopped.] 

GocKBURN,  C.  J. — ^Weare  all  agreed  that  the  course  of  prooeedinap 
adopted  in  this  case  was  erroneous,  and  that  the  order  must  be  quashed; 
The  question  turhs  on  the  eflTeot  of  the  80th  section  of  The  Metro- 
politan Building  Act,  1866.  [His  Lordship  read  it.]  The  effect  of. 
that  section  is  to  enact,  that  whereas  the  rules  of  construction  oontainecl 
ia  tbe  Act  apply  to  all  buildings  not  included  in  tbe  term  "public 
building,"  in  the  case  of  a  public  building,  instead  of  the  general  mo^ 
visions  of  the  Act  taking  effect,  the  manner  in  which  such  builaing 
shall  be  constructed  shall  be  determined  by  the  district  surveyor,  sul> 
ject  to  an  appeal,  in  case  of  disagreement,  to  tbe  Metropolitan  Board. 
In  the  Act  are  various  enactments  as  to  the  construction  of  such  buildr 
ings  as  are  not  included  in  the  80th  section.  And  with  respect  to 
walls,  the  rules  applicable  to  their  construction  are  found  in  the  firdt 
Schedule.  That  Schedule  contains  preliminary  rules  applicable  to 
buildings  Of  every  sort ;  and  with  reference  to  dwelling-houses  and 
buildings  of  the  warehouse  class,  in  Parts  I.  and  II.  there  are,  rugrr 
in  addition,  special  rules  applicable  exclusively  *to  each  of  those  ^ 
two  classes  respectively:  but  the  subject  of  walls  is  treated  as  a  malr 
ter  of  construction,  and  rules  are  .laid  down  with  reference  to  their 
construction ;  and  therefore,  as  a  "wall  is  necessarily  a  part  of  the 
building,  if  under  the  80th  section  public  buildings,  so  far  as  respects 
the  rules  of  construction,  are  excluded  from  the  general  operation  of 
the  Act,  and  brought  within  the  special  enactment  of  that  section,  it 
seems  impossible  to  say  that  the  wall  is  a  part  of  the  building  to  be 
constructed  according  to  the  rules  in  the  Act  where  the  building  is 
private,  but  not  a  part  of  it  where  the  building  is  public.  It  is  said 
that  sect.  80  is  merely  a  cumulative  provision,  and  that  we  mu^ 
assume  that  whatever  the  Act  prescribes  as  to  the  construction  of  |i 
wall  in  the  case  of  private  buildings  is  to  be  applied  to  a  public  build- 
ing, and  that  the  district  surveyor  may  impose  such  furtner  terms  or 
conditions  as,  in  his  discretion,  he  thinks  proper,  subject  to  an  appe^ 
to  the  Metropolitan  Board.  I  must  say  that  is  straining,  and  almost 
perverting,  tne  language  of  the  section,  which  would  have  been  fram^ 
very  differently  if  such  had  been  the  intention  of  the  Legislature ;  it 
Would  have  said  that  public  buildings  should  be  subject  to  the  general 
rules  of  construction  provided  for  other  classes  of  buildings,  and  iu 
addition  the  district  surveyor  might  impose  such  terms  and  conditions 
as  he  might  think  proper  and  suitable.  The  section  begins  by  saying 
that  the  construction  df  public  buildings  shall  be  according  to  the  re- 
ouirements  of  the  district  surveyor;  .and:adds  this  further  provision^ 
that  with  respect  to  other  matters  independent  of  ooastruction  public 
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buildings  shall  be  subject  to  the  provisions  of  the  Act  Mr.  LuA,  in 
the  course  of  his  argument,  was  disposed  to  contend  that  there  were 
«f)1  A1  ^^  other  cases  in  which  the  provisions  of  the  Act  *were  appli- 

-I  cable  to  public  buildings ;  but,  upon  closer  inspection  of  the 
Act,  that  turns  out  to  be  erroneous.  The  question,  whether  any  addi- 
tion to  or  alteration  of  a  building  would  constitute  it  a  new  buildiog, 
80  as  to  bring  it  within  the  provisions  of  the  Act,  the  removal  <J 
dangerous  structures,  and  other  cases  might  be  pointed  out,  in  which 
it  is  essential  that  public  buildings  should  be  subject  to  its  provisions, 
and  therefore  it  was  an  unnecessary  or  over-abundant  caution  to  add 
to  the  SOth  section  the  clause  that, ''  save  in  so  £Bur  as  respects  the  rules 
of  construction"  public  buildings  shall  be  subject  to  the  provisions  of 
the  Act.  The  language  of  the  SOth  section  is  clearly  this,  that  whit 
is  matter  of  construction  in  public  buildings  shall  l>e  dealt  with,  not 
according  to  the  general  provisions  of  the  Act^  but  according  to  th« 
requirements  of  the  district  survevor. 

A  cogent  argument  urged  by  Mr.  Lush  is,  that  whereas,  with  refer- 
ence to  private  buildings,  if  there  is  any  violation  of  the  provisions 
of  the  Act  there  is  a  summary  remedy  by  application  to  a  magistrate^ 
that  does  not  apoly  where  there  has  been,  on  the  part  of  the  builder 
of  a  public  builciing,  a  contravention  of  the  requirements  of  the  dis- 
trict surveyor.  It  has  been  suggested  that  the  45th  section  would 
apply  to  such  a  case.  I  do  not  give  an  opinion  on  that  question. 
But,  supposing  the  Legislature  have  omitted  to  provide  a  remedy  in 
the  event  of  a  public  building  being  erected  in  defiance  of  the  district 
surveyor  and  the  Metropolitan  Board,  if  that  Board  has  been  appealed 
to,  that  will  not  justify  us  in  putting  a  forced  construction  upon  the 
language  of  the  SOth  section,  if  the  language  were  doubtful,  it  would 
be  a  potent  argument  why  one  construction  rather  than  another  should 
be  put  upon  that  section ;  but  the.  language  is  plain. 
*8171       *Blackburn,  J. — The  order  of  the  magistrate  proceeds  on 

-■  the  ground  that  the  defendant  omitted  to  do  certain  things 
required  by  the  Act  to  be  done,  to  wit,  omitted  "  to  make  the  footings 
double  the  width  of  the  proposed  walls  of  the  said  building.**  If  the 
Act  imposes  an  obli^tion  upon  the  person  erecting  the  building  to  do 
that,  this  conviction  is  right ;  but  if  the  Act  does  not  impose  such  an 
obligation,  then,  whatever  other  penalties  for  the  omission  there  may 
be  in  the  Act,  this  conviction  is  wrong.  I  think  that  no  such  duty  is 
imposed  in  the  case  of  a  public  building.  In  the  case  of  an  ordinaiy 
building  the  duty  is  imposed  in  very  plain  words.  The  12th  section, 
which  is  the  first  operative  enactment  on  this  matter,  is,  "  Walls  shill 
be  constructed  of  such  substances  and  of  such  thickness  and  in  such 
manner  as  are  mentioned  in  the  first  Schedule  annexed  hereto."  And 
the  first  Schedule,  in  the  8th  rule  of  the  preliminarv  part,  savs,  "  The 
projection  of  the  bottom  of  the  footing  of  every  wall,  on  each  side  of 
the  wall,  shall  be  at  least  equal  to  one-half  of  the  thickness  of  the 
wall  at  its  base ;"  and  therefore,  if  this  were  an  ordinary  building, 
the  case  would  be  clear.  But  then  comes  the  SOth  section.  It  does 
not  say  that  all  the  previous  rules  shall  apply  unless  the  district  sur- 
veyor and  the  Metropolitan  Board  relax  them,  nor  does  it  say  that 
the  preceding  rules  shall  appl v,  and  that  the  district  surveyor  and  the 
jf  etropolitan  Board  may  add  other  things ;  but  it  enacts  expresslj. 
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"  Every  public  building,  including  the  walls,  ftc.,  shall  be  constructed 
in  such  manner  as  may  be  approved  by  the  district  surveyor,  or,  in 
the  event  of  disagreement,  may  be  determined  by  the  Metropolitan 
Board."  And  though  the  last  part  of  the  section  is  not  neatly  worded, 
I  take  the  effect  of  the  section  to  oe,  that  *the  only  rule  of  r^co-i  o , 
construction  as  to  public  buildings  is,  that  they  shall  be  con-  ^ 
structed  in  such  manner  as  may  be  approved  of  by  the  district  sur- 
veyor, or,  in  the  event  of  disagreement,  may  be  determined  by  the 
Metropolitan  Board ;  in  all  other  respects  public  buildings  shall  be 
subject  to  the  provisions  of  the  Act.  I  cannot  conceive  how  rules  as 
to  the  construction  of  a  building  should  not  include  a  rule  regulating 
in  what  manner  and  of  what  size  the  walls  shall  be  built.  I  am  sorry 
to  be  obliged  to  adopt  that  construction,  because  I  do  not  see  under 
this  Act  how,  if  the  district  surveyor  disapproves  of  the  construction 
of  a  public  building,  the  disagreement  is  to  be  determined  by  the 
Metropolitan  Board,  nor  when  that  is  to  be  done ;  nor,  in  the  event 
of  that  being  done,  how  the  determination  of  the  Board  is  to  be 
enforced.  Probably  the  SOth  section  was  put  in  hurriedly  while  the 
bill  was  passing  through  Parliament.  But,  however  that  may  be,  it 
is  clear  that  the  magistrate  could  not  convict  the  defendant  unless  the 
Act  said  •that  in  a  public  building  the  footing  shall  be  double  the 
thickness  of  the  wall.  There  is  not  that  in  the  Act,  and  therefore  the 
order  of  the  magistrate  must  be  quashed. 

Mellor,  J. — The  construction  suggested  b^  Mr.  Lush  is  a  reasona* 
ble  one,  and  I  should  be  glad  to  give  effect  to  it,  because  the  discretion 
we  are  giving  to  the  district  surveyor  subject  to  the  Metropolitan 
Board  is  very  large,  and  it  would  have  been  wise  merely  to  give 
to  him  a  discretion  plus  the  rules  of  construction  in  the  Act. 
But  I  cannot  see  anything  in  the  Act  to  warrant  that  construction. 
The  language  of  sect.  30  is,  ^*  Notwithstanding  anything  herein  con* 
tained ;''  that  is,  notwithstanding  the  rules  which  go  before,  or  in  the 
preliminary  part  of  the  *Act,  or  the  rules  which  occur  after,  r#o-iA 
"every  public  building,  including  the  walls,  &c.,  shall  be  con-  ^ 
structed  in  such  manner  as  may  be  approved  by  the  district  surveyori 
or,  in  the  event  of  disagreement,  may  be  determined  by  the  Metropo- 
litan Board ;  and  then  follow  the  words  "and,  save  in  so  far  as  respects 
the  rules  of  construction/'  public  buildings  shall  be  subject  to  all  the 
provisions  of  the  Act.  The  language  of  the  section  seems  to  me  care- 
fully to  exclude  public  buildings  from  the  operation  of  the  rules  of 
construction  to  be  found  either  before  or  after  in  the  Act  and  to  pre- 
vent the  discretion  of  the  district  surveyor  being  limited  by  those 
rules  and  to  subject  it  only  to  the  supervision  of  the  Metropolitan 
Board.  I  think  also  that  the  ]3reliminarv  rules  in  Schedule  I.  are 
rules  of  construction,  and  are  satisfied  by  being  applicable  to  the  two 
classes  of  buildings  mentioned  in  Parts  I.  and  II.,  viz.,  dwelling- 
houses  and  buildings  of  the  warehouse  class.  As  to  the  objection  to 
the  jurisdiction  of  the  magistrate,  if  the  surveyor  exercise  any  discre- 
tion the  same  difficulty  would  occur,  because  his  discretion  is  alwaya 
subject  to  the  revision  of  the  Metropolitan  Board;  and  therefore, 
unless  he  is  tied  down  precisely  to  the  preliminary  rules  with  refer- 
ence to  walls,  we  should  not  get  out  of  the  difficulty  bv  adopting  Mr. 
Lushes  construction  as  the  true  one, — we  should  only  say  that  it 
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applied  to  ^fefwer  cases.  For  these  reasons  I  am  of  opinion  that  tbe 
construction  pnt  npon  the  section  by  the  Lord  Chief  Justice  and  mj 
brother  Blackburn  is  right.  Order  quashed. 


•Qom  *The  QUEEN,  on  the  Prosecution  of  WILLIAM  HENRY 
^2^J      HUGHES,  V.  LOUIS  TENNYSON  D'EYNCOURT,  Esq, 
and  EDWAED  LAYTON.    Jan.  20. 

Benefit  Building  Sodei^.^Friendly  Soeieiy.-^Purehaee  of  land.^Awawd.—lO  G.  i 

c.  56,  «.  27.--6  d;  7  W.  4,  e.  32. 

Th«  nilei  of  «  Sooietj  In  Uie  Iffetropolitan  Diikriet,  registered  In  1852,  nnder  etet.  S  A  7  ▼. 
4,  0.  82,  M  a  Benefit  Bnilding  Soeietj,  itated  thnt  the  ]>rinei]wl  oljeet  of  the  Societj  chesM  U 
to  «nable  iti  memben,  by  weekly  eabeeilptiene,  to  pnrehaee  freehold  propeitj  in  ebnree ;  thel 
•very  member,  npon  reeeiring  the  money  ndrmneed  to  him,  ihonid  ezeonte  n  mortgnge  of  tkt 
pn^rty  oSisred  na  n  eeonri^  for  nil  pnymenta  dne  nnd  to  beeome  doe  neeordlng  to  tbo  ralM 
npon  hie  ibnre  or  ihnree;  thnt  if  n  member  oontinned  in  nrreer  nntn  hli  finee  unonatod  te  the 
•nm  already  paid  in  his  ifaarei  ihonid  be  fotfbited  to  the  Soelety ;  and  that  any  member  mighc 
withdraw  firom  the  Society,  bnt  he  mnst  pay  .his  ahare  of  the  expontei  of  the  Soeie^,  with  aU 
tnee  dne,  np  to  the  time  of  hie  withdrawing.  In  1868  the  direetore  parehaeed  a  freehald  «etai% 
partly  by  the  iabicriptioni  of  the  members,  and  partly  with  money  borrowed  for^  the  pmpos^ 
and  it  was  divided  into  allotments  among  inch  of  the  members  as  desired  to  have  land.  Tbs 
members  who  had  no  allotment  made  lo  them  eontinned  ns  inreating  members,  as  eentndis* 
tingnished  from  those  who  were  also  aHottees.  In  1858,  L.,  who  was  a  sabeeribing  mcmbci; 
agreed  to  take  two  allotments,  and  to  eontinne  his  weekly  enbserlptions.  In  1858,  the  Sociccj 
•enta  eirenlar  to  those  members  who  were  not  allottees,  and  to  allottees  also  if  they  were  inrceciaf 
members,  that  they  had  decided  not  to  reoeire  any  frirtber  subscriptions  from  inresling  memben, 
bfttt  to  consider  them  as  withdrawing  members.  After  the  26th  Blareh,  1855,  L.  dieoontinncd  tht 
payment  of  his  weekly  snbscrfptlons ;  and  nfler  notiee  of  arbitration  pnrsnant  to  one  of  thi 
ndes  and  stat  18  0. 4,'c  58,  a.  27,  an  award  was  made  aipaiaet  him  for  payment  of  8M.  8l  4d. 
Upon  his  refusal  to  pay  that  snm,  aa  application  was  made  to  a  polioe  magistrate  to  cnforet 
the  award,  which  he  declined  to  do.  ilpon  a  tnlo  calling  npon  the  magistrate  to  eaferee  thi 
iiward:  held, 

1.  That  the  Society  had  not  oeaaed  to  exist  by  reason  of  Urn  pnrebaae  of  land ;  that,  if  that 
was  a  misapplication  of  the  funds,  the  remedy  for  members  who  hnd  not  aseented  to  It  was  ii 
b  Coart  of  equity,  and  therefore  the  nward  was  duly  nude. 

2.  That  the  notice  to  inresting  members  that  no  fbrther  snbseriptions  wonid  be  receired  wm 
Inoperatire  as  being  an  nnanthoHsed  proceeding,  and  that  the  shares  of  a  mcmbar  did  net 
become  forfeited  on  his  eeasfog  to  pay  his  weekly  cnbserlptloae  nnd  fines  nntn  so  declind  bj 
the  Society,  and  therefore  L.  eontinned  a  aaember  of  the  Society. 

8.  That  the  magiatmte  onght  to  hare  made  aa  order. 

In  Hilary  Term,  1868,  Hayes,  Serjt,  obtained  a  rule,  at  the  instanee 

of  William  Henry  Hughes,  trustee  of  The  North  London  Benefit 

*8211  ^^^'^^°K  Society,  registered  *under  stat  6  &  7  W.  4,  c.  S2, 

-I  for  the  registration  of  Benefit  Building  Societies,  caUiug  upon 

Louis  Tennyson  D'Eyncourt,  Esq.,  one  of  the  Police  Magistrates  of 

^tfae  Metropolis,  and  Edward  Lay  ton,  to  show  cause  why  the  said 

'magistrate  should  not  make  an  order  to  enforce  an  awara  made  bj 

arbitrators  under  sect.  27  of  stat.  10  O.  4,  a  66,  to  consolidate  aod 

«amend  the  laws  relating  to  Friendly  Societies,  the  provisions  of  which 

«re  incorporated  by  stat  6  &  7  W.  4,  c  82.    Upon  cause  being  shown 

<against  tnat  rule,  it  was  enlarged  in  order  that  the  facts  should  be 

stated  in  a  case ;  and,  the  parties  not  being  able  to  agree  aa  to  tbeai, 

the  matter  was  referred  to  an  arbitrator,  who  stated  the  following 

•ease. 

. .   On  the  10th  May,  1652,  about  800  persons  formed  themselves  into  a 


4  BEST  &  SMITH.    Q.  B.  821 

Society,  intended  to  be  establisbed  under  the  provisions  of  Btat.  6  &  7 
W.  4,  c.  32.  At  the  first  meeting  held  for  the  establishment  of  the 
Society,  it  was  stated  that  the  object  of  the  Society  was  to  enable 
those  persons  who  might  join  it  to  procure  a  vote  for  the  county  by 
obtaining  the  allotment  of  a  piece  of  land.  Layton  was  not  present 
at  the  meeting,  but  he  was  aware  at  the  time  when  he  took  shares  in 
the  Society  that  one  of  its  objects  <was  the  purchase  of  land.  Rules 
for  the  conduct  of  the  Society  were  prepared,  and  were  certified  by 
the  barrister  at  law  appointed  to  certify  toe  rules  of  Savings  Banks^ 
&c.,  on  the  20th  May,  1852;  and  the  society  was  on  the  same  dav 
registered,  under  stat.  6  &  7  W.  4,  c.  82,  by  the  name  of  The  Norta 
London  Benefit  Building  Society  [a  copy  of  those  rules  and  some 
amended  rules  was  annexed  to  the  case] .  Layton  joined  the  Society  ais 
an  investing  member  (there  being  at  that  time  no  other  class  of  mem- 
bers) by  subscribing  for  two  shares  on  the  81dt  May,  1862,  and  he 
made  payments  *on  account  of  his  subscriptions,  at  various  rtgoo 
times  up  to  the  9th  October,  1864,  amounting  together  to  4Z.  '- 
78.,  when  he  ceased  to  make  such  payments,  being  then  82.  Is.  in 
arrear  in  respect  thereof. 

A  freehold  estate  at  Enfield  was  purchased  for  82007.,  under  the 
authority  of  the  directors,  by  three  persons  named  by  them,  and  was 
conveyed  to  those  three  persons  in  July,  1868.  They  were  trustees 
appointed  by  the  directors  to  purchase  and  take  the  conveyance,  and, 
altnoogfa  the  name  of  the  Societv  does  not  appear  in  the  conveyance, 
the  land  was  bought  partly  with  money  belonging  to  the  Society, 
being  the  subscriptions  of  its  members,  and  partly  with  money  bor- 
rowed for  the  purpose  by  the  directorsfrom  the  bankers  of  the  Society. 
The  title  to  the  estate  was  examined  and  approved,  and  the  convey- 
ance prepared  by  the  solicitor  of  the  Society.  The  freehold  estate  at 
Enfield  was  divided  into  allotments  amongst  such  of  its  members  as 
desired  to  have  l&nd,  and  the  whole  of  it  w^s  allotted  amongst  the 
members,  and  many  of  the  allotments  were  conveyed  to  the  members 
who  thus  became  entitled  thereto.  The  members  who  had  no  allot- 
ment made  to  them  continued  as  investing  members  as  contradistin- 
guished from  the  other  members  who  were  also  allottees. 

On  the  26th  March,  1856,  Layton  became  one  of  tbe  allottees,  and 
on  that  day  he  signed  and  delivered  to  the  BoaTd  of  the  Society  the 
following  memorandum: — "No.  of  Begr.,  601.  I,  Edward  Layton, 
of,  &c.,  do  agree  to  take  two  allotments  on  the  Society's  land  situate 
at  Enfield.  Date  March  28th,  1656.  Edward  Layton.  The  weekly 
subscriptions  as  usual.*'  This  last  note  to  the  memorandum  was  an 
answer  to  a  question  put  upon  the  same  paper  to  ascertain  whether 
^  *he  would  complete  at  once  by  paying  the  remaining  purchase-  ri^oMo 
.  money  due  upon  the  allotments,  or  would  continue  his  weekly  ^ 
subscriptions,  and  give*a  niortgage.  When  he  si^ed  this  memoran- 
dum, his  subscriptions  were  twenty-four  months  m  arrear,  and  such 
arrears,  including  fines,  amounted  to  8L  1«.;  'and  the  same  form  part 
of  tbe  amount  of  the  award  hereinafter  mentioned. 

At  an  annual  public  meeting,  held  on  the  28d  May,  1866,  Layton  was 
in  his  absence  elected  a  member  of  the  Board  of  Directors ;  previously 
to  bis  election  he  had  however  had  notice  from  the  Secretary  of  the 
Society  that  it  was  intended  to  place  his  name  on  a  list  of  menibeni 
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from  which  list  it  was  usual  to  choose  the  directors.  Daring  the  year 
ending  in  May,  1856,  he  regularly  received  notice  of  each  monthlj 
meeting  of  the  Board,  although  he  did  not  attend  any  meeting,  and 
did  not  in  any  way  assent  to  or  dissent  from  such  election.  But  oa 
the  27th  August  he  joined  in  the  following  requisition  to  the  Secre- 
tary to  the  Board,  which  is  entered  on  the  nunutes  of  the  next  meet- 
ing : — "  Islington,  August  27th,  1866.  Sir.  We,  the  undersigned 
members  of  The  North  London  Benefit  Building  Society,  hereby 
request  you  to  convene  a  general  meeting  of  the  members  of  thU 
Society,  to  be  held  at  The  Denmark  Schools,  Pentonville,  on  Toes- 
day,  ^ptember  18th  next»  at  8  o'clock  in  the  evening,  to  take  into 
consideration  the  following  resolution : — ^That  Mr.  Thomas  Lewis,  the 
purchaser  of  the  Enfield  estate,  having  stated  to  the  meeting  of  mem- 
Ders  assembled  at  The  Denmark  School,  August  14tli  last,  that  he  had 
received  an  indemnity  with  which  he  was  satisfied,  and  was  ready  to 
convey  to  the  allottees,  we  hereby  request  the  Board  of  Directors  to 
*8241  ^^®®  ^^®  conveyances  *to  be  prepared  for  signature  without 
-*  delay,  and  hereby  rescind  any  resolution  passed  contrary  to 
the  same."  [Signed  by  eight  members.]  "  To  Mr.  J.  Barnard,  Secre- 
tary," &c.  This  document  refers  to  a  dispute  that  had  been  originated 
by  Lewis,  who  refused  to  convey  to  allottees  unless  he  was  indemni- 
fied against  some  fisincied  liability  as  to  making  roads  and  sewers. 

Early  in  the  year  1866,  Layton  wrote  and  sent  by  post  to  the  secre- 
tary of  the  Society  a  notice  stating  his  intention  to  withdraw  from  the 
Society,  but  this  notice  was  never  received  by  the  secretary. 

On  the  14th  June,  1858,  the  Society  sent  to  all  its  members  who  wero 
not  allottees,  and  to  allottees  also  where  they  happened  to  be  investing 
members,  the  following  circular.  ''The  Directors  of  the  North  Lon* 
don  Freehold  Land  Society  are,  in  consequence  of  the  resumption  of 
payments  by  many  of  the  allottees,  enabled  to  anticipate  a  m(H« 
speedy  reduction  of  the  loan  account^  and  they  have  therefore,  vith 
the  consent  of  the  bankers,  decided  to  remove,  under  certain  conditions, 
the  restriction  which  prevents  allottees  purchasing  the  shares  of  with- 
drawing members,  and  applying  them  towards  the  liquidation  of  their 
own  subscriptions.  In  future  an  allottee  may  have  transferred  to  him 
the  shares  of  a  withdrawing  member,  and  the  whole  or  any  part  of 
the  payments  of  such  withdrawing  member  may  be  placed  to  bis  sub- 
scription account^  provided  he  pays  to  the  Society  in  money  a  sum 
not  less  than  the  amount  so  appUed. 

"  The  Directors  have  also  decided  not  to  receive  any  further  sub- 
scriptions from  investing  members,  but  to  consider  such  as  withdraw- 
ing members  in  future,  the  same  as  if  they  had  now  given  notice  of 

withdrawal. 

♦  ♦  ♦  * 

"  Jaxks  Babnabd,  Secretary.*' 

*8261  *^P  ^  ^^  ^^^  ^^  ^^^  award  hereinafter  mentioned,  fines 
^  had  accrued  under  the  rules  from  Layton  (if  he  is  to  be  deemed 
to  have  continued  a  member)  to  the  amount  of  4^  125^  but  Uie  secre 
tary  only  charged  against  him  fines  up  to  the  same  date  to  the  amount 
of  S2.  09.  10(2.  Since  the  date  of  the  award,  additional  fines  to  the 
amount  of  10«.  8d  have  accrued  due  and  remain  inpaid.  No  actvss 
done  by  the  directors  to  forfeit  the  shares. 


4  BEST  k  SMITH.    Q.  B.  825 


The  amount  borrowed  by  the  Society  to  pay  for  the  land  was  4800?. ; 
this  sarn  has  been  partly  repaid,  the  amount  now  due  being  only  2020/. 
The  Society  has  no  fund  out  of  which  it  can  pay  off  the  above-men- 
tioned balance  except  the  subscriptions  in  arrear  from  Layton  and 
other  allottees. 

Layton  did  not,  after  the  26th  March,  1855,  continue  the  payment 
of  his  weekly  subscriptions,  but  he  disputed  his  liability. 

In  order  to  obtain  a  settlement  of  the  dispute  between  the  Society 
tnd  Layton,  and  to  obtain  payment  of  what  was  alleged  to  be  due 
from  him,  he  was  served  by  tne  Secretary  with  a  notice,  dated  the  27th 
May,  1862,  demanding  payment  of  677.  28.  lOd.  due  from  him  as  a 
member  of  the  Society  (which  sum  consisted  of  the  following  items : 
subscriptions,  48{«  l5. ;  expenses,  IZ.  175.;  fines,  8Z.  la.  6d.;  interest, 
142L  Ss.  4(f.),  and  giving  him  notice  that  the  Board  would  hold  a  meet- 
ing at  the  usual  place  on  a  day  and  hour  named,  and  unless  payment 
was  made  in  the  mean  time  would  proceed  to  ballot  for  arbitrators 
according  to  the  Society's  rule  22,  in  order  that  the  Society's  claim 
upon  him  might  be  duly  investigated,  and  an  award  duly  made  there- 
upon, in  accordance  with  that  rule,  and  in  pursuance  of  stat.  10  G.  4, 
c.56,s.27. 

*Three  arbitrators  were  cbosen  in  piirsuance  of  this  notice;  r«oog 
who  met  according  to  an  appointment  served  upon  Layton,  and  '- 
baving  heard  eviaence  and  investigated  the  claim  of  the  Board  against 
him  for  arrears  of  subscriptions,  fines,  interest,  and  other  payments, 
made  an  award,  dated  the  16th  July,  1862,  in  the  form  given  in  the 
Schedule  annexed  to  stat.  10  G.  4,  c.  66,  by  which  they  ordered  him 
as  one  of  the  members  of  the  Society  to  pay  to  the  secretary  of  the 
Society,  and  on  behalf  thereof,  the  sum  of  69Z.  Ss.  Ad.  The  award 
was  served  upon  him  personally  and  the  amount  thereof  demanded, 
hot  he  did  not  pay  the  amount  or  any  part  thereof. 

On  the  29th  October,  1862,  a  summons  was  taken  out  to  compel 

Crformance  of  the  award ;  and,  on  the  hearing  before  the  magistrate, 
yton  objected  to  his  jurisdiction  to  enforce  the  award,  on  the  ground 
that  the  Society  was  not  a  Society  within  the  meaning  of  stat.  6  &  7 
W.4,  c.  82 ;  that  it  had  no  power  to  buy  land,  or  to  ma^e  its  members 
contribute  to  the  purchase  thereof;  that  he  had  ceased  to  be  a  member 
of  the  Society  ;  that  the  notice  of  arbitration  and  of  meeting  were  bad 
and  insufficient;  and  that  the  award  was  bad  by  reason  of  its  includ- 
ing charges  and  matters  not  within  the  provisions  of  the  Act.  The 
magistrate  thereupon  declined  to  make  an  order  enforcing  the  award. 

The  question  for  the  opinion  of  this  Court  was,  Whether  the  magis- 
trate had  jurisdiction  in  the  matter? 

The  following  rules  of  the  Society  were  referred  to  in  the  argu- 
ment : — 

"  2.  The  principal  object  of  this  Society  shall  be  to  enable  its  mem- 
bers by  weekly  subscriptions  to  purchase  freehold  property  in  shares 
liot  exceeding  in  value  the  sum  of  802.  each.  No  member  shall  be 
tllowed  to  *subscribe  for  more  than  six  shares  within  any  r«oo7 
twelve  successive  months,  unless  200  shares  shall  have  been  ^ 
Bpbscribed  for  by  other  members  subsec^uently  to  the  issue  of  such 
tix  shares  to  him." 

'7.  On  every  weekly  sabscription  night,  each  member  shall  ptjr 
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Is.  por  share  for  every  abare  he  may  hold,  and  an  additional  sum  of 
la.  per  share  on  some  one  of  the  subscription  days  in  each  quarter. 
Any  member  who  shall  fail  to  pay  his  contributions  for  six  weeks  ia 
succession  shall  pay  a  fine  of  2(2.  per  share,  and  the  like  fine  for  everj 
subsequent  fortnight  he  shall  be  in  arrear ;  and  the  Cash  Steward  shall 
deduct  the  amount  due  for  fines  from,  the  first  money  tendered  by  soch 
member;  and  if  a  member  continues  in  arrear  until  his  fines  amount 
to  the  sum  already  paid  in,  his  shares  shall  be  forfeited  to  the 
Society."  I 

''  11.  Every  member,  upon  receiving  the  money  advanced  to  him, 
shall  execute  to  the  trustees  a  mortgage  of  the  property  offered  is 
security,  to  secure  to  them  all  principal  moneys,  subscriptions,  fines, 
and  other  payments  due  and  to  become  due  according  to  these  rales, 
upon  the  share  or  shares  in  respect  of  which  the  money  shall  have 
been  advanced,  which  mortgage  shall  be  prepared  by  the  Sodeifs 
solicitor,"  &c. 

'*  15.  Any  member  may  withdraw  from  the  Society  in  respect  of  any 
share  or  shares  subscribed  for  by  him,  by  giving  one  month's  notice 
of  his  intention  to  the  Board  on  any  subscription  night  of  the  Society; 
but  he  shall  pay  his  share  of  the  expenses  of  the  Society,  together 
with  all  fines  due  up  to  the  time  of  his  withdrawing.  If  from  any 
cause  whatever,  any  member  of  the  Society  should  be  unable  to  con- 
tinue his  subscription,  the  Board  shall  have  power  to  grant  him  per- 
*8281  '^^^^^^  ^  suspend  his  ^payments  for  three  months  during 
-■  which  time  no  fines  will  be  imposed  for  non-payment  And  at 
the  expiration  of  that  period,  or  any  time  previous  thereto,  he  may 
pay  the  amount  which  would  have  become  due  if  a  suspension  bad 
not  been  granted ;  or  continue  paying  for  a  similar  length  of  time,  the 
number  of  subscriptions  which  were  excused  or  granted  to  him  by 
such  suspension  of  payments.  If  more  than  one  member  shoula 
give  notice  at  one  time  of  their  intention  to  withdraw,  they  shall  be 
paid  according  to  the  order  in  which  the  notices  were  received." 

"  22.  In  case  of  any  dispute  between  any  members  of  the  Society, 
or  the  trustees,  or  the  Board  thereof,  such  dispute  shall  be  settled  by 
arbitration,  pursuant  to  10  G.  4,  c.  56,  s.  27,  and  the  arbitrators  shall 
not  be  members  of  the  Society,  or  interested  directly  or  indirectly  in 
the  funds  of  the  Society,"  &c. 

"  25.  The  solicitor  shall  examine  the  title  of  all  property  offined  to 
the  Society,  and  shall  report  his  opinion  in  writing  to  the  Board.  He 
shall  prepare  all  conveyances  of  property  purchased  by,  and  all  mort- 
gages given  to  the  Society,  and  shall  transact  all  other  legal  business 
thereof,"  &c. 

Hay€8,  Serjt,  {Morgan  Lloyd  with  him),  for  the  prosecution. — ^First. 
The  object  of  the  Society,  as  stated  in  rule  2,  was  to  enable  its  mem- 
bers to  purchase  land ;  and  by  rule  11,  when  a  member  receives  a  som ' 
of  money  in  advance,  for  the  purpose  of  enabling  him  to  purchase 
land,  he  must  execute  a  mortgage  of  the  property  offered  as  aecaritj 
for  the  payments  due  and  to  become  due  upon  his  shares  in  respect 
*8291  ^^  v^i^h  the  money  shall  be  advanced.  Conseqnentlv  the 
^  money  advanced  to  members  is  ^invested  in  land,  and  the  di- 
rectors had  power  to  buy  land  and  divide  it  in  allotments  among  the 
Vp^mbers.    Bjr  the  toansaqtion  in  questipn  the  Society  poroha^pd^land 
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ittslead  of  its  members  doing  so  with  money  advanced  to  tbem ;  and 
that  maji  bare  been  tbe  most  beneficiid  manner  of  carrying  on  its . 
operations ;  at  any  rate  Laytop,.  who  signed  an  agreement  to  take  two 
of  tbe  allotmeots,  cannot  object  to  cdhtribnte  to  tbe  pnrcbase.     [He 
also  referred  to  rule  25.]    In  Mullock  v.  Jenkins,  14  !Beav.  628,  6iS4, 
Sir  Jobn  Bomilly,  M.  B^  said^  ''assuming  tbat  the  Society  bad  more 
money  than  they  required  for  tbe  purpose  of  making  loans,  I  see 
nothing  to  make  it  illegal  for  tbem  to  invest  a  portion  of  their  pro* 
perty  in  tbe  purchase  of  real  estate*"     [Blackbubn,  J. — In  tbat  case 
there  was  a  clear  equity  which  entitled  the  plaintiffs  to  relief  against 
the  defendant  indepenaently  of  The  Benefit  Building  Societies  Act.] 
Even  if  the  purchase  of  land  by  the  directors  was  ultra  vires  and  con- 
trary to  the  rules  of  the  Society,  it  is  not  thereby  dissolved  nor  ren* 
dered  illegal.    In  Grimes  v.  Harrison,  26  Beav.  486,  441,  Sir  John 
Bomilly,  M.  B.,  said,  "  There  is  in  my  opinion  a  great  distinction  be* 
tween  a  Freehold  Land  Society  and  a.  Benefit  Building  Society^    A 
Freehold  Land  Society  buy  lands  with  the  funds  contributed  by  the. 
members  of  the  Society,  and  then  divides  it  anu>ngst  them ;  but  a. 
Benefit  Building  Society  advances  to  its  borrowing  members  money 
derived  from  the  subscriptions,  and  which  tbe  borrowing  members 
themselves  lay  out  in.  the  purchase  of  lands  or  buildings,  and  then 
mortgage  them  to  the  Society.    But  this  is  quite  clear,  that  in  both, 
cases  the  members  must  be  bound  by  the  rules  constituting  the  So* 
ciety,  to  which  they  have  become  parties  and  upon  which  they  r«ooA 
^ave  acted."    The  Society  there  was  a.  Building  Society,  and  ^ 
the  Master  of  the  Bolls  did  not  treat  it  as  at  an  end  by  reason  of  the 
directors  having  invested  more  than  the  rules  warranted  in  tbe  pur-' 
chase  of  land ;  but  declared  tbat  it  was  a  breach  of  trust,  and  that  they 
were  liable  to  replace  the  money.    I£  therefore  this  was  a  misapplicar 
tion  of  tbe  funds  of  the  Society,  tbe  trustees  would  be  personally 
liable  in  a  Court  of  equity ;  though  Layton  could  not  avail  himself 
of  that  remedy,  because  he  took  part  of  the  land  as  allottee. 

Further,  the  claim  against  Layton  is  for  subscriptions  and  fines,  and. 
the  expenses  of  working  the  Society  not  connected  with  the  purchase. 
of  land ;  and  therefore  may  be  enforced  against  him. 

Secondly.  Layton  has  not  ceased  to  be  a  member  of  the  Society*. 
The  meaning  of  rule  7  is,  not.  that  the  share  ia  forfeited  by  tbe  non* 

C&yment  of  subscriptions,  but  that  the  Society  may  elect  to  declare, 
is  share  forfeited  on  that  ground* 

Montague  Smith  {Day  with  him),  contri. — First.  The  Society  is  a, 
freehold  Land  Society,  not  a  Benefit  Building  Society  within  stat.  6. 
i  7  W.  4,  c.  82,  nor  a  Friendly  Society  within  10  0. 4,  c.  66,  and  it  is 
attempting  to  use  tbe  powers  ^ven  by  those  statutes  in  a  case  to  which 
they  do  not  apply.  At  least  since  the  circular  of  the  14th  June,  1868, 
vas  sent,  by  which  the  whole  of  the  land  purchased  was  allotted  to. 
all  the  members,  the  Society  ceased  to  be  a  Benefit  Building  Society, 
and  lost  the  statutory  powers  given  by  stat.  6  &  7  W.  4,  c.  82,  and. 
the  magistrate  has  no  jurisdiction  to  enforce  them. 

Secondly.    Layton  ceased  to  be  a  member  of  tbe  Society  before  the 
award.    The  Society  is  really  making  *this  claim  against  the  rtoat 
parohaaer  of  an  allotmeut,  and  therefore  the  magstrate  has  no  ^ 
iucLMli«tiQtt.    In  B%.  V.  Tra^o^. 4  S..&  B.  m  (S.  C.  L.  B.  vol. i%\ 
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it  was  held  that  he  has  none  in  a  dispute  arising  between  mortgager 
and  mortgagee.  Layton  was  an  investing  member  only,  and  there 
being  no  longer  any  inyestiog  members  he  is  not  really,  i  nominallr, 
a  member. 

Hayes,  Serjt.,  in  reply. 

CocKBUBN,  C.  J. — This  rule  must  be  made  absolute.  The  magis- 
trate ought  to  have  made  an  order  for  enforcing  payment  of  the 
money  due  from  Layton  under  the  award.  This  was  a  Society  regis- 
tered as  a  Benefit  Building  Society  under  stat.  6  &  7  W.  4.  c.  32,  and 
according  to  the  rules  whioli  have  been  duly  certified  subscriptions 
and  fines  became  payable  by  Layton  who  was  a  member,  and  he  has 
not  paid  them. 

Tne  main  answer  to  the  claim  of  the  Society  is  that  it  has  been  dis- 
solved. It  is  said  that  by  an  arrangement  among  themselves  the 
members  have  changed  the  purposes  of  their  Society  and  converted 
themselves  into  a  Freehold  Land  Society,  by  applying  the  funds  in 
the  purchase  of  land,  and  therefore  the  Society  is  put  an  end  to.  Bat 
that  does  not  follow.  If  there  has  been  a  misappropriation  of  the 
funds  contributed  by  the  members,  that  is  a  case  for  tne  intervention 
of  a  Court  of  equity  on  the  application  of  any  member  who  thinks 
himself  aggrieved.  But  the  Society  does  notecase  to  exist  because  it 
does  something  which  its  rules  do  not  warrant.  A  Court  of  equity 
would  restrain  the  directors  from  misapplying  the  money  recovered 
4igQQ-i  ui^^ei*  the  award,  but  so  *long  as  tne  Society  exists  the  mem- 
-l  bers  are  bound  by  the  rules,  and  the  question  of  an  alleged 
misapplication  of  its  funds  is  foreign  to  the  jurisdiction  of  the  magis- 
trate  under  the  statute.  It  is  also  said  that  the  resolution  of  the 
directors  not  to  call  on  the  investing  members  for  further  subscrip- 
tions left  no  shareholders  but  those  participating  in  the  freehold  land 
scheme.  I  think  that  if  such  a  resolution  was  within  the  scope  of  the 
power  of  the  directors  it  did  not  dissolve  the  Society,  but  only  made 
the  number  of  members  less  than  was  originally  contemplated.  I 
think  farther  that  such  a  resolution  was  inoperative,  and  that  invest- 
ing members  might  insist  upon  paying  up  their  subscriptions  and 
getting  the  benefit  of  the  Society,  unless  they  had  precluded  them- 
selves by  concurring  in  the  resolution  to  treat  themselves  as  with- 
drawing members.  But  all  these  matters  are  for  the  consideration  of 
a  Court  of  equity.  The  magistrate  had  only  to  consider,  first,  whether 
the  Society  on  whose  behalf  the  application  was  made  was  in  exist- 
^ce ;  secondly,  whether  the  person  against  whom  the  application  was 
made  was  a  member;  and  thirdly,  whether  he  had  become  liable, 
under  the  rules  of  the  Society,  to  pay  the  sum  for  which  the  award 
was  made. 

Crompton,  J. — ^I  also  think  that  the  magistrate  ought  to  have  made 
an  order  to  enforce  payment  of  the  sum  awarded,  as  the  proseco- 
tor  has  made  out  a  legal  right  to  have  it  paid.  He  says,  This  is  a 
Society  having  the  powers  conferred  bv  the  Act  for  the  regulation  of 
Benefit  Building  Societies ;  and  here  is  a  person  who  has  become  a 
Aiember,  and  taken  shares,  and  has  not  paid  his  subscriptions,  and 
*8S31  ^^^^^^^^^  ^^^®  ascertained  the  amount  due  from  tiim.  The 
^  ^magistrate  ought  to  enforce  the  payment  unless  it  is  shown 
that  he  has  no  jurisdiction  to  do  so.   -I  tlunk  that  is  not  made  out 
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either  by  the  argument  that  the  Society  has  no  longer  any  existence, 
or  by  the  argument  that  Lay  ton  had  ceased  to  be  a  member  of  it. 

The  converting  the  Society  from  a  Benefit  Building  Society  into  a 
Freehold  Land  Society  is  not  in  the  nature  of  an  illegal  conspiracy. 
The  Society  took  certain  powers  under  the  Act  of  Parli:imeAt»  by 
which  its  members  received  an  amount  of  money  to  enable  them  to 
purchase  laud,  and  afterwards  arranged  among  themselves  that  land 
should  be  purchased  and  allotted  among  them.  There  is  nothing  ille« 
gal,  immoral,  or  vicious  in  that,  so  as  to  be  void :  it  does  not  even 
amount  to  a  contract  contrary  to  the  policy  of  the  Act.  The  Society 
could  not  compel  a  member  to  take  an  allotment  instead  of  money :  he 
would  have  a  right  to  say,  "  I  do  not  claim  through  this  arrangement 
for  allotting  the  land,  but  under  the  rules  of  the  Society,^ — he  tracer 
his  title  from  the  arrangement  made  when  he  entered  the  Society. 
This  Society,  in  its  origin,  was  a  Benefit  Building  Society,  and  I  agreo 
that,  under  the  rules,  the  members  were  bound  to  make  certain  im^J'^ 
ments.  The  application  of  the  money  is  a  very  different  thin^.  This 
is  a  proceeding  to  compel  a  member  to  pay  such  subscriptions  and' 
fines  as  are  due  from  him,  and  it  would  be  a  monstrous  thing  that  h» 
should  not  be  liable  to  pay  them  because  another  member  had  taken 
out  his  subscriptions  in  land.  The  payment  of  this  money  must  bo 
enforced  in  oroer  to  its  being  appliea  by  the  trustees  to  proper  pur- 
poses: a  Court  of  equity  would  restrain  them  from  an  illegal  appro-^ 
priation  of  it. 

As  to  the  point  that  Layton  had  ceased  to  be  a  ^member  of  {-#034 
the  Society,  there  is  nothing  but  the  notice  of  withdrawaX.  &nd  *- 
that  was  inoperative  by  reason  of  its  not  reaching  the  secretary. 

Blackburn,  J. — This  is  a  Benefit  Building  Society,  which  has 
been  registered,  and  the  rules  of  which  have  been  certijSed,  under  stat 
6  &  7  W.  4,  c.  82.  [His  Lordship  read  the  7th  rule.]  Lajton  became 
a  shareholder,  and,  primfi  facie,  liable  to  pay  weekly  subscriptions^ 
bat  having  not  paid  them,  the  Society  referred  the  matter  to  arbitra- 
tion, and  an  award  was  made,  by  wnich  he  was  ordered  to  pay  69t 
85. 4d  The  Society  has  now  taken  proceedings  to  enforce  the  award 
pursuant  to  the  powers  given  by  stat.  10  Q.  4,  c.  66.  The  magistrate 
might  properly  say,  I  will  not  act  until  you  have  obtained  the  opinion) 
of  the  Court  of  Queen's  Bench;  but  he  had  no  right  to  inquire  ht* 
tber  than  to  see  whether  the  matter  was  within  The  Benefit  Building 
Society  Act,  and  whether  the  award  was  made  by  persons  having 
jurisdiction  under  it.  I  think  it  was  properly  made.  How  has  Lay^ 
ton,  who  had  become  a  shareholder,  taken  himself  out  of  the  provi^ 
Bions  of  The  Benefit  Building  Society  Act  ?  The  rules  of  this  S^cietT 
are  framed  with  the  view  of  enabling  the  members  to  purchase  land.. 
In  fact  the  members  have  agreed  amon^  themselves  that^  instead  of 
the  members  receiving  money,  the  funds  and  credit  of  the  Societj-' 
shall  be  applied  in  the  purchase  of  a  tract  of  land  to  be  afterwacd* 
allotted  among  them.  That  was  so  far  illegal  that  under  the  rulea 
they  had  no  right  to  do  it :  it  was  a  breach  of  trust.  But  Lavton  waa 
a  partv  to  that  proposal,  and  agreed  to  take  part  ot  the  fand  so  pur« 
chased  on  the  terms  of  his  paying  his  weekly  subscriptions  as  usuaK 
If  that  agreement  had  *been  carried  out  he  would  have  got  an  r*cor 
allotment ;  and  it  would  have  been  the  same-  as  if  he  had  paid  ^^  ^ 
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for  it  and  the  Society  had  returned  the  money  to  him  by  way  of 
loan. 

Bttt  all  was  in  fieri,  and  the  agreement  was  never  carried  ovL 
^ow  does  that  contemplated  evasion  of  the  rules  of  the  Society  render 
him  no  longer  a  member  of  the  Society  or  liable  to  pay  subscriptioos 
lender  the  7th  rule  ?  Then  it  was  said  that  the  Society  had  issued 
oirculars  to  the  investing  members,  which  is  a  term  nowhere  used  in 
the  Act,  that  such  members  who  had  not  agreed  to  take  allotments 
should  be  considered  as  withdrawing  members,  and  cease  to  be  mem- 
bers of  the  Society.  But  this  was  an  unauthorized  proceeding,  and 
Lay  ton  was  not  one  of  those  members,  and  therefore  the  offer  of  with- 
draw ing  from  the  Society  was  not  made  to  him.  It  was  also  argued 
that  the  Society  had  been  dissolved^  and  a  new  Society  formed.  But 
I  cannot  see  that. 

It  was  hardly  contended  that,  because  rule  7  contains  a  clause  by 
which  on  default  of  payment  of  fines  the  shares  of  a  member  are  for- 
feited to  the  Society,  Layton  had  ceased  to  be  a  member.  The  for- 
feiture is  in  the  option  of  the  Society^ 

Melloi^  J.,  concurred.  Bule  absolute. 


MM1  ^HOPKINS,  Creditora'  Assignee  of  the  Estate  of  the  Bev. 
**^^J      A.  W.  GBEGOBY,  a  Bankrupt,  v.  CLABKE.    Jan.  2i 

SeeUaiastkal  hen^iloB*-^  SeqnatridwfU'^Bawkrmpitif^^^Baukntvl  Lam  GmmXiMm 
Act,  1849,  Vld^n  ri€l.  c  10e»  A  ISA^Bmnkmf^ am,  V^l^M^  ^  fkLt. 
134,  «.  135. 


Om  ihA  SOtb  Oetobtt,  ISS^  s  jtq«Mtn«l  faelu,  al  fh«  jtaiitaii6»  of  Ibt  dtfeodaBl^ «  J«%MBt- 
<re4«tor  of  a.»  isiaed  to  tbo  Bttbop  of  W.,  and  on  the  Slit,  si  9k$8  a.ii.,  wm  lo4sod  al  tk* 
«flloo  M  tbe  Bishop's  Registrar.  On  tbo  Ist  KoTMnbor  a  Mqnoftnttion  itraod,  whicb  «u 
ptabUslbod  m.  the  2d.  On  the  Slst  Oetober,  9.  petiticmed  for  atyndlention  of  hankrvptcyagaiMl 
l^flMeK  Mid  Me  petition  wae  filed  oo  Che  eaaie  daj  at  1X25  p.m.  ;  on  lHa  ITHi  NovmiW  He 
plaiatfHT  enai  ap»<inted  creditors'  aesigBee,  aadoa  Iba  9tb  Jannaiy,  1868,  afplaed  far  a  essaiifci 
tien,  wbidh  Iseaied  an  the  10th,  and  was  pnUiabed  on  the  IStb.    Held, 

1.  That  Che  proACs  of  the  benefice  did  not  pass  to  tbe  plaintiff  nnder  Tha  Baaknpt^i«W 
1S81,  24  k  26  XUL.  «.  VU,  nntil  he  had  obtained  a  seqnestration. 

2.  That  the  defbadant  oraa  not  "a  creditor  bariag  leenrity  for  hif  debr  wfttin  aeet.  184  tf 
Tbe  Bankmpt  LavCaasoUdatioa  Aal,  1849, 12  *  18  Vict  c  106,  vbleb  diaeolitka  eeck  a 
creditor  from  recciariag  more  than  a  rateabia  part  of  hie  debt 

8.  And  tberefoae  that  the  defendant  was  entitled  to  tbe  profits  of  tbe  beaeflea  at  afaiast  Iks 
plaiatiff. 

Thjb  plamtiff  sued  the  defendant  for  money  which  he  had  reoei?ed 
under  a  sequesturation  of  the  benefice  of  the  Bev.  Arthur  William 
(Gregory,  a  bankrupt,  issued  at  the  suit  of  the  defendant,  but  which 
the  plaintiff  claimea  under  a  sequestration  of  later  date  issued  at  his 
instance,  as  creditors'  assignee  of  the  bankrupt;  and  by  order  of  a 
J.udge  the  following  case  was  stated  for  the  opinion  of  this  Gonit, 
"^ithout  pleadings. 

'The  Bey.  Arthur  William  Gregory  was  vicar  of  the  vicarage  and 
paridh  Church  of  Corley,  in  the  county  of  Warwick,  and  in  the  dio- 
cese of  the  Lord  Bishop  of  Worcester.  On  the  29tb  October,  1862, 
judgment  was  signed  by  the  now  defendant  in  an  action  in  this  Coort 
^6&l^  ^^^^^  ^^  ^®^-  Arthur  Wm.  Gregory  for  9841.  17«.  6^ 
^  'balance  of  principal  and  interest  due  to  him,  and  a  writ  of 
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fieri  hem  sued  out  upon  that  judgment,  and  lodged  with  the  sheriiF 
of  the  county  of  Warwick.  On  the  80th  October  the  sheriff  made  a 
retarn  to  the  writ  of  nalla  bona,  and  that  the  defendant  was  a  bene- 
ficed olerk.  On  the  same  day  a  writ  of  sequestrari  facias,  directed  to 
the  Bishop  of  Worcester,  duly  issued  out  of  this  Court.  At  81 
minutes  past  9  in  the  morning  of  the  81st  October  the  writ  was  lodge 
at  the  office  of  the  Bishop^s  H^gistrar  in  Worcester.  On  the  1st  No- 
vember, a  writ  of  sequestration  duly  issued  upon  the  writ,  addressed 
to  Alfred  Catchmayd  Hooper.  On  the  2d  November  (being  Sunday) 
the  sequestration  was  published  by  affixing  the  same  on  the  principal 
outer  door  of  the  parish  church  of  Corley,  previously  to  and  during 
Divine  service  on  the  Sunday  morning. 

On  the  31st  October,  the  Rev.  Arthur  Wm.  Gregory  duly  petitioned 
for  adjudication  of  bankruptcy  against  himself.  The  petition  was  duly 
filed  of  record  at  25  minutes  past  12  o'clock  of  the  same  day.  The 
plaintiff  was,  on  the  17th  November,  duly  appointed  creditors'  assignee 
of  the  estate  of  the  Rev.  Arthur  Wm.  Gregory.  On  the  9th  January; 
1863,  the  plaintiff  applied  for  a  sequestration  of  the  profits  of  the 
benefice  of  the  Rev.  Arthur  Wm.  Gregory.  On  the  10th  January  a 
writ  of  sequestration  issued  accordingly,  addressed  to  Alfred  Catch- 
mayd Hooper.  On  the  18th  January  (being  Sunday)  the  sequestration 
was  duly  published  by  affixing  it  on  the  principal  outer  door  of  the 
parish  church  of  Corley  in  manner  aforesaid. 

The  defendant  received*  from  time  to  time,  sums  of  money  under 
the  sequestration  issued  upon  the  judgment  in  the  action  of  Clarke  v, 
Gregory. 

*The  plaintiff  claimed  to  be  entitled,  as  creditors'  assignee  r«oog 
of  the  estate  of  the  Rev.  Arthur  Wm.  Gregorv,  to  the  profits  of  I- 
the  benelfioe  either  from  the  time  of  the  l^nkruptcy  or  from  the  pub^ 
Koation  of  the  sequestration,  as  part  of  the  bankrupt's  estate.    The 
defendant  contended  that  his  sequestration  was  entitled  to  priority. 

The  questions  for  the  opinion  of  the  Court  were,  first,  Whether  the 
plaintiff,  as  assignee,  was  entitled  to  the  profits  of  the  benefice  ad 
•gainst  the  defendant ;  and  second,  If  so,  whether  from  the  date  of  the 
bankruptcy  or  from  the  publication  of  the  plaintiff's  sequestration. 

MdUah  (  WilU  with  him),  for  the  plaintiff — Since  The  Bankruptcy 
Act,  1861,  24  k  25  Vict  c.  184,  a  clergyman  may  become  bankrupt; 
and  sequestration  of  the  profits  of  his  benefice  may.  be  obtained  under 
tfeci  1S6.  At  the  time  of  the  bankruptcy,  the  sequestration  at  the 
instance  of  the  defendant  was  not  iseuea  or  published.  The  validity 
of  a  sequestration  dates  from  publication,  and  it  does  not  bind  th]A 
benefice  from  the  time  of  lodging  a  writ  of  levari  facias  with  the 
registrar  of  the  Bishop :  Doe  d.  Morgan  v.  Bluck,  S  Camp.  447,  Waito 
».  Bishop,  1  Cr.  M.  &  &  507,t  3  Dowl.  P.  C«  234,  in  which  the  qnea- 
tion  was  between  the  incumbent  and  the  sequestrator  or  the  tenant  of 
Ae  glebe.  In  Bennett  v.  Apperiey,  6  B.  &  C.  630  (£.  C.  L.  R.  vol.  13), 
vfaere  the  question  was  between  two  sequestra tors^  Lord  Tenterden. 
laid,  p.  634,  '*  It  may  be  admitted,  that  until  publication,  no  person^ 
rights  can  be  interfered  with ;"  though  Bayley,  J.,  said,  *'  I  think  that 
Ae  property  is  bound  from  ihe  time  when  the  sequestrator  is  r*oAQ 
ippdnted,  and  that  tke-  poblicition^c^  notice  is  ^'only  neodtsiiry  '- 
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in  order  to  give  priority  against  conflicting  rights."    Bnt  that  was  no 
more  than  a  dictum. 

Assuming  that  the  sequestration  of  the  defendant  did  not  heoome 
binding  until  after  the  bankruptcy,  sect.  185  gives  priority  to  the 
assignees  over  the  sequestration  of  a  judgment-creditor.  By  that  sec- 
tion, **  If  any  bankrupt  be  a  beneficed  clergyman  the  assignees  maj 
apply  for  and  obtain  a  sequestration  of  the  profits  of  the  benefice  of 
such  bankrupt,  which  profits  shall  form  part  of  the  bankrupt's  estate, 
and  be  applied  accordingly;  and  thecertificateof  appointment  of  such 
assignees  shall  be  a  sufficient  authority  for  the  granting  of  such 
sequestration,  without  any  writ  or  other  proceeding  to  authorize  the 
same,  and  such  sequestration  shall  accoraingly  be  issued  as  the  same 
might  have  been  issued  upon  any  writ  of  levari  facias  founded  upon 
any  judgment  against  such  bankrupt:  Provided  always,  that  the  se- 
questrator shall  allow  out  of  the  benefice  to  the  bankrupt  whilst  he 
performs  the  duties  of  the  parish  or  place  such  an  annual  sum,  par* 
able  quarterlv,  as  the  Bishop  of  the  diocese  in  which  the  benefice  is 
situated  shall  direct ;  land  it  shall  be  lawful  for  the  Bishop  to  appoint 
to  such  bankrupt  such  or  the  like  stipend  as  by  law  he  might  have 
appointed  to  a  curate  duly  licensed  to  serve  such  benefice  in  case  the 
bankrupt  had  been  non-resident."  It  is  contrary  to  principle  that, 
after  the  date  of  a  petition  and  adjudication  in  bankruptcy,  any 
creditor  should  be  able  to  do  an  act  affecting  the  property  of  the 
bankrupt  as  against  the  assignees.  And,  although  it  is  inconvenient 
that  the  tithe  commutation  rent-charge  should  beoome  the  property 
of  the  assignees,  the  words  "  which  profits  shall  form  part  of  the 
*8401  ^^^^^^P^'s  estate,"  which  are  not  *found  in  any  insolvent  Act 
^  justify  that  construction.  In  Bishop  v.  Hatoh,  1  A.  &  £.  171 
(E.  C.  L.  R.  vol.  28),  it  was  held  that  the  assignees  of  an  insolvent 
clergyman  did  not  acq^uire  any  right  to  his  benefice  or  the  inoome  of 
it,  until  they  had  obtained  sequestration,  but  that  decision  depended 
'npon  the  Insolvent  Debtors  Act,  7  O.  4,  c.  67,  s.  28,  which  expressly 
says  that  nothing  in  the  Act  shall  extend  to  entitle  the  assignee  to  the 
income  of  the  benefice.  The  Bankruptcy  Act,  1861,  contains  nosoch 
clause ;  and  under  sect.  185,  the  profits  "shall  form  part  of  the  hank- 
rupt's  estate,"  which  accordingly  vests  in  them.  The  clause  as  to  the 
issuing  of  the  sequestration  merely  directs  the  form  and  mode  of  get- 
ting at  the  profits. 

Further,  sect.  184  of  The  Bankrupt  Law  Consolidation  Act»  1849, 
12  &  18  Yict.  c.  106,  which  is  not  one  of  the  sections  repealed  by  the 
recent  Act  (see  stat.  24  &  25  Yict.  c.  184,  s.  230,  and  Schedule  (G.)). 
and  is  to  be  read  as  part  of  it,  applies  to  the  present  case :  it  enacts. 
"That  no  creditor  having  security  for  his  debt,  or  having  made  any 
attachment  in  London  or  in  any  other  place,  by  virtue  of  any  custom 
there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receive 
-npon  any  such  security  or  attachment  more  than  a  rateable  part  of 
such  debt,  except  in  respect  of  any  execution  or  extent  served  and 
levied  by  seizure  and  sale  npon  or  any  mortgage  of  or  lien  upon  any 
patt  of  the  property  of  such  bankrupt  before  the  date  of  the  fiat  or 
thd  filing  of  a  petition  for  adjudication  of  bankrnptcy."  A  seqnes^ 
tration  Lb  an  encumbrance  affecting  the  estate  within  stat  18  0. 8,  c 
20,  8. 1,  which  prescribes  the  qual&cation  of  a  justice  of  the  peace ; 
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Pack  V.  Tarpley,  9  A.  &  E.  468  (E,  C.  L.  K.  vol.  86) ;  and,  according 
to  that  decision,  a  creditor  wh(»  ^lias  obtained  judgment  and  r^oj-i 
issued  a  writ  of  sequestration  is  a  creditor  having  security  for  ^ 
his  debt  within  sect.  184,  and  not  entitled  to  receive  more  than  a  rate- 
able part  of  his  debt:  he  must  come  in  and  prove  as  any  other  creditor. 
The  creditor  does  not  get  a  lien  on  the  benefice  until  the  sequestration 
is  published,  and  therefore  the  defendant  is  not  within  the  exce{,tion. 
By  sect.  133  of  the  same  Act,  ^'all  executions  and  attnchmeots  against 
tbe  lands  and  tenements  of  any  bankrupt  bond  Jide  executed  by 
seizure,  ....  before  the  date  of  the  fiat  or  filing  of  such  petition, 
shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed.:"  but  publication  of  the  seques- 
tration is  equivalent  to  seizure,  and  the  sequestration  was  not  published 
until  after  the  petition  in  bankruptcy. 

Lvsh  {Field  with  him),  for  the  defendant — The  rights  of  the 
assignees  of  a  bankrupt  under  The  Bankruptcy  Act,  1861,  are  the 
same  as  those  of  the  assignees  of  an  insolvent  under  stat.  7  G.  4,  c.  67.. 
The  recent  statute  abolished  the  distinction  between  bankrupts  and 
insolvents,  and  transferred  the  rules  and  machinery,  as  far  as  they  are 
applicable,  to  the  new  Court. 

The  sections  of  stat.  7  O.  4,  c.  57>  on  which  Bishop  t;.  Hatch,  1  A. 
k  G.  171  (E.  C.  L.  B.  vol.  28),  was  decided,  are  substantially  the  same 
as  the  correi^ponding  sections  in  tbe  recent  Act.  Sect.  28  of  stat.  7 
G.  4,  c.  67,  was  carried  into  stat.  1  &  2  Vict.  c.  110,  sect.  65  of  which, 
enacts,  '*  That  nothing  in  this  Act  contained  shall  extend  to  entitle  the 
assignee  or  assignees  of  the  estate  and  effects  of  any  such  prisoner, 
being  a  beneficed  clergyman  or  curate,  to  the  *income  of  such  r^oAo 
benefice  or  curacy,  for  tbe  purposes  of  this  Act:  Provided  ^ 
always,  that  it  shall  be  lawful  for  such  assignee  or  assignees  to  apply 
for  and  obtain  a  sequestration  of  the  profits  of  any  such  benefice,  for 
the  payment  of  the  debts  of  such  prisoner ;  and  the  order  appointing 
an  assignee  or  assignees  of  such  prisoner,  in  pursuance  of  this  Act, 
shall  be  a  sufficient  warrant  for  the  granting  of  such  sequestration, 
without  any  writ  or  other  proceedings  to  authorize  the  same ;  and 
such  sequestration  shall  accordingly  be  issued,  as  the  same  might  have 
heen  issued  upon  any  writ  of  levari  facias  founded  upon  any  judgment 
against  such  prisoner."  The  clause  with  which  the  section  begins, 
that  nothing  in  the  Act  contained  shall  extend  to  entitle  the  assignees 
to  the  income  of  a  benefice  for  the  purposes  of  the  Act,  is  unneces- 
sary, because  it  had  been  decided  in  Arbuckle  v.  Cowtan,  3  B.  &  P. 
821,  that  the  profits  of  an  ecclesiastical  benefice  did  not  pass  to  the 
assignees  under  the  Insolvent  Act,  87  6. 3,  c.  112,  though  that  statute 
did  not  contain  such  an  enactment.  Then  sect.  186  of  The  Bank- 
ruptcy Act,  1861,  empowers  the  assignee  to  obtain  possession  of  the 
profits  of  the  benefice  as  if  be  were  a  judgment-creditor,  but  the 
words  '*  which  shall  form  part  of  the  bankrupt's  estate"  are  not  equiva- 
lent to  saying  that  the  sequestration  shall  nave  relation  back  to  the 
petition :  they  have  no  more  effect  than  tbe  words  in  sect.  66  of  stat. 
1  &  2  Vict.  c.  110,  *'  for  the  payment  of  the  debts."  Tbe  object  and 
purpose  of  the  two  provisions  are  the  same,  and  therefore  the  con- 
struction should  be  the  same.  If  the  Legislature  had  intended  to 
alter  the  law  laid  down  in  Bishop  v.  Hatch,  1  A,  k  E,  171  (E.  G.  L.  B. 
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*R481  ^^^'  ^®^'  ^^^^  would  have  inserted  words  haviog  tbat  exproi 
J  meaning.    ♦The  plaintiflF  claims  the  benefit  of  the  maxim  Qoi 
prior  est  tempore  portior  est  jure. 

Sect.  184  of  Stat.  12  k  18  Vict.  o.  108,  refers  to  property  which  \$ 
the  subject  of  seizure  and  sale  and  would  pass  to  the  assignees  in  the 
ordinary  way,  and  does  not  apply  to  the  profits  of  a  benefice :  there 
cannot  be  a  mortgage  of  or  lien  upon  it.  In  Parry  v,  Jones,  1  C.  B. 
If .  S.  889  (E.  C.  L.  B.  vol.  87),  it  was  held  that  only  such  propertr 
as  would  pass  to  or  could  be  distributed  by  the  assignees  is  protected 
from  process  by  an  interim  order  under  stats.  6  &  6  Vict. c.  116,  and? 
&  8  Vict.  c.  96.  Sect.  186  of  The  Bankruptcy  Act,  1861,  is  an  excep- 
tion on  sect  184  of  stat.  12  &  18  Vict.  c.  106.  to  preserve  the  rights 
of  the  assignees,  which  would  otherwise  have  been  taken  away  by  lien. 
The  writ  of  levari  facias  did  not  operate  as  a  lien  on  the  benefice 
Even  if  it  did,  sect.  184  refers  to  the  time  of  bankruptcy,  and  at  that 
time  the  defendant  was  not  in  the  position  of  a  creditor  having  security 
for  his  debt.  [Blackburn,  J.,  referred  to  Holmes  v.  Tutton,  5  £.  &  B. 
65  (E.  C.  L.  R.  vol.  86).] 

Mtllish^  in  reply.— Sect.  185  of  The  Bankruptcy  Act,  1861,  uses 
different  words  from  those  in  the  Insolvent  Acts,  and  therefore  the 
anomaly  pointed  out  by  Patteson,  J.,  in  Bishop  v.  Hatch,  1  A.  &  £. 
171,  189  (E.  C.  L.  R.  vol.  28),  is  removed. 

The  defendant  has  security  for  his  debt,  though  not  a  lien,  because 
the  sequestration  was  not  published  until  after  the  petition  in  bank- 
ruptcy. [He  referred  to  the  eases  cited  in  the  note  (a)  to  1  Chitty's 
Statutes,  by  Welsby  and  Beavan,  p.  275 ;  12  k  18  Vict,  a  106,  a 
184.]  ' 

♦8441  *CocKBUBN',  C.  J. — ^I  am  of  opinion  that  our  judgment  ought 
-I  to  be  for  the  defendant.  The  question  arises  upon  the  constnie- 
tion  and  effect  of  the  185th  section  of  The  Bankruptcy  Act,  1861;  and, 
independently  of  the  light  thrown  by  the  decisions  on  the  correspond- 
ing sections  of  The  Insolvent  Act,  I  should  come  to  the  condusioa 
that  the  true  construction  of  that  enactment  is,  that  the  profits  of  the 
benefice  of  a  clergyman  who  becomes  bankrupt  do  not  vest  at  once  ia 
the  assignees,  but  must  be  brought  into  his  estate  by  the  process  of 
sequestration.  If  the  Legislature  had  intended  that  the  process  of 
sequestration  should  be  carried  into  execution  merely  so  far  as  not  ta 
interfere  with  the  ecclesiastical  control  over  the  benefice,  the  lan- 
guage of  sect.  185  would  have  been  different.  The  section  would 
have  begun  by  saying  that  the  profits  of  the  benefice  should  form  ptit 
of  the  bankrupt's  estate,  and  then  added  that  a  writ  of  sequestratioQ 
should  issue,  reserving  to  the  diocesan  a  certain  control  over  tb« 
benefice.  But  instead  of  that  the  language  is  substantially  the  same 
as  that  in  sect.  55  of  stat.  1  &  2  Vict  c.  110 ;  from  which  I'infer  thai, 
by  analogy  to  the  provisions  in  The  Insolvent  Act,  7  O.  4,  o.  57,  the 
Legislature  intended  that  a  beneficed  clergyman,  who  became  a  bank- 
rupt under  the  present  law,  should  be  in  the  anomalous  position  that 
the  assignees  should  get  the  profits  of  his  benefice  for  distribntioo 
among  the  creditors,  but  that  the  benefice  should  not  vest  in  the 
assignees.  I  can  understand  the  policy  of  the  Legislature  to  hate 
been  to  make  this  species  of  property  available  for  the  payment  of 
debcs,  whether  under  the  bankruptcy  or  insolvency  law,  but  at  the 
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same  time  to  avoid  tlie  incoDTenience  of  *pkciiig  property  r«Q45 
which  exists  for  the  purpose  of  securing  tbe  performance  of  *- 
Divine  serrice  and  other  sacred  objects  on  the  same  footing  as  other 
property.  Oases  have  decided  that  the  profits  of  an  ecclesiaatioal 
benefice  do  not  pass  by  assignment  under  The  Insolvent  Debtors  Acts,- 
but  that  in  order  to  bring  them  into  the  estate  to  be  distributed  it  is 
necessary  that  a  sequestration  should  issue.  Sect.  186  of  The  Bank^ 
ruptcy  Act,  1861,  is  analogous,  and  must  have  been  intended  to  bava 
the  same  effect.  The  only  diffisrence  between  the  language  of  sect  5& 
of  Stat.  1  &  2  Vict.  c.  110,  and  sect.  185  of  The  Bankruptcy  Act,  1861, 
is  this:  in  the  former  it  is  said,  the  profits  shall  be  maae  available 
"for  the  pavment  of  the  debts  of  such  prisoner,''  in  the  latteir  tlitf 
profits  "  shall  form  part  of  the  bankrupt's  estate."  Practically  tbey 
are  the  same  enactment,  and  therefore  a  difibrent  construction  ought 
not  to  be  put  upon  them.  And,  according  to  authorities  which  ars 
not  and  cannot  be  disputed,  a  prior  seqnestration  issued  by  a  judg« 
ment-creditor  is  valid  against  a  posterior  sequestration  issued  by  the 
assignees  in  case  of  insolvency. 

Another  question  is,  whether  sect.  1B4  of  The  Bankrupt  Law  Gon<> 
solidation  Act,  1849,  12  k  18  Yict.  c.  106,  applies  so  that  the  defend- 
ant is  to  be  considered  as  a  person  having  security  for  his  debt.  I 
think  the  true  construction  is  that  submitted  by  Mr.  ZtiM,  viz.,  thaft 
the  application  of  the  section  is  confined  to  the  case  of  property 
which«  if  it  had  not  been  for  the  security,  would  have  passed  to  the 
assignees  in  the  ordinary  way.  This  question  therefore  depends  oil 
the  first,  upon  which  I  have  already  expressed  my  opinion.  Unlets 
we  see  that,  irrespective  of  the  sequestration,  the  proceeds  of  r^c^g 
the  ^benefice  would  not  have  passed  to  the  assignees,  they  are  ^ 
not  within  sect.  184  of  that  statute. 

Crompton,  J.,  had  left  tihe  Court  before  the  argument  tor  the  de- 
fendant began. 

Blackburn',  J. — I  am  of  the  same  opinion.  The  Bankruptcy  Aci 
1861,  makes  a  clergyman  liable  to  become  a  bankrupt,  and  all  his  estate, 
vests  in  the  assignees  by  virtue  of  sect.  185.  It  is  settled  by  decisional 
of  which  Arbuckle  t^.  Cowtan,  8  B.  &  P.  821,  is  the  earliest,  that  th^ 
profits  of  an  ecclesiastical  benefice  do  not  pass  to  the  assignees  by  the* 
general  words  in  the  Insolvent  Debtors  Acts  for  reasons  which  UM 
equally  applicable  to  cases  under  Th^  Bankruptcy  Act.  That  beinjr 
so,  an  ordinary  creditor  of  a  beneficed  elergyman,  who  has  got  posses- 
Bion  of  the  profits  of  the  benefice  by  means  of  a  sequestration,  would 
be  entitled  to  keep  them  notwithstanding  the  clergyman  had  become 
bankrupt  unless  there  were  in  The  Bankruptcy  Acft  express  words 
giving  the  assignees  priority.  He  does  not  need  the  protection  giv^n 
by  sect.  183  of  The  Bankrupt  Law  Consolidation  Act,  1849,  to  a 
creditor  whose  execution  against  the  lands  and  tenements  of  a  bank* 
I'opt  has  been  executed  by  seizure,  because  he  ie  a  creditor  who  has 
seized  what  never  had  been  the  property  of  tfao  assignees.  Sect.  184 
of  that  Act,  on  which  this  part  of  the  argument  was  mainly  based« 
follows  the  protecting  clauses,  and  the  "security"  therein  mentioned 
means  a  security  on  property  belonging  to  the  bankrupt  which  would 
pass  to  the  assignees  in  the  ordinary  way,  and  so  become  part  of  tba 
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♦8471  B®'^®^*^  {\ind,  and  not  a  security  on  other  property,  *Security 
■I  on  the  property  of  third  persons  is  not  discharged  if  the  princi- 
pal debtor  becomes  bankrupt ;  and  therefore  sect.  184  cannot  apply 
unless  the  bankrupt's  interest  in  ecclesiastical  property  passed  to  the 
assignees. 

The  principal  question  is  whether,  under  sect.  135  of  The  Bank- 
ruptcy Act,  1861,  the  profits  of  the  benefice  vested  in  the  assignees. 
It  has  been  decided  on  The  Insolvent  Debtors  Acts,  that  the  assignees 
of  a  clergyman  who  has  become  an  insolvent  debtor  are  in  the  same 
position  as  ordinary  judgment-creditors,  and  that  what  they  get  by  the 
sequestration  of  the  benefice  shall  go  in  payment  of  the  debts,  and 
that  a  sequestration  so  obtained  does  not  override  the  prior  seques- 
tration of  an  ordinary  creditor.  Then,  is  there  anything  to  show  that 
the  Legislature  intended  that  a  different  state  of  things  should  exist 
under  The  Bankruptcy  Act,  1861  ?  In  one  sense  the  words  "  which 
profits  shall  form  part  of  the  bankrupt's  estate"  are  superfluous,  be- 
cause, when  it  is  said  that  the  assignees  nuty  apply  for  and  obtain  a 
aequestration  of  the  profits  of  the  benefice  of  the  bankrupt,  it  cannot 
be  doubted  that  those  profits  form  part  of  his  estate;  but  I  cannot 
agree  that,  in  order  to  give  effect  to  the  above  words,  we  must  make 
them  amount  to  this,  that  though  the  assignee  cannot  get  at  the  profits, 
and  although  the  property  in  the  benefice  is  not  bound  by  the  bank- 
ruptcy, nevertheless  it  shall  relate  back  to  defeat  those  who  have  a 
vested  property ;  and  therefore,  as  I  remember  Maule,  J^  once  said, 
''  thoagh  the  enactment  is  idle,  we  are  not  entitled  to  make  it  do  ont- 
xageous  work."  In  the  present  case,  in  order  to  obtain  the  profits  of 
the  benefice,  subject  to  the  prior  sequestration  of  the  defendant,  a  se- 
questration must  be  issued,  s^  it  might  have  been  on  a  levari  iacias 
upon  a  judgment. 

^8481  *MsLL0B,  J. — ^I  agree  with  Mr.  MellUh  so  far  that  we  should 
-'  construe  sect.  184  of  The  Bankrupt  Law  Consolidation  Act, 
1849, 12  k  18  Yict.  c.  106,  and  sect.  185  of  The  Bankruptcy  Act,  1861. 
24  &  25  Yict  c.  184,  as  if  they  were  parts  of  one  Act ;  but  I  think 
that  sect.  184  of  the  former  Act  does  not  apply  by  reason  of  the  essen- 
tial distinction  between  the  ordinary  property  of  a  bankrupt,  to  which 
it  has  reference,  and  ecclesiastical  property.  The  effect  of  the  recent 
Act,  by  which  a  clergyman  may  become  a  bankrupt,  was  not  intended 
to  alter  the  relation  of  the  assignees,  or  to  give  any  farther  power, 
with  reference  to  ecclesiastical  property,  than  bad  been  already  given 
in  the  case  of  clergymen  who  became  insolvent ;  but  only  to  provide 
that  there  should  be  one  Court,  instead  of  two,  for  the  administration 
of  the  law  with  reference  to  a  cognate  matter.  And  the  Legislature 
carefully  adapt  the  words  to  the  condition  of  things  introduced  by 
that  Act.  I  see  no  reason  to  depart  from  the  decisions  on  the  former 
Acta,  and  I  agree,  for  the  reasons  atated^by  my  brother  Blackburn, 
that  the  profits  of  the  benefice  can  only  be  brought  into  the  bank- 
rupt's estate  by  sequestration.  Judgment  fox  the  defendant 
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♦The  QUEEN  r.  COUSINS.    Jan.  28.  [*849 

(k9T9urofpoor,  appoiiUmtni  of. — Exira^paroehidl  plaee.^''4i  EliM.e,  2,  «.  1,  20  Viet 

c.  19,  8,  2. — BqtoH  of  BegUtrar  Oeneral. 

1.  Tbo  appointment  of  one  perion  onljM  oreneerof  the  poor  of  s  perieh  ii  roid  nndetitat., 
43  EUb.  e.  8,  ••  1,  whiob  reqnirei  the  •ppointmeni  to  tbeofflee  of  **  tour,  three,  or  two  Bubstantiel 
bomeholdert/'  ■Itbongh  there  if  no  other  honieholder  resident  in  the  pariih  hot  the  perion 
•ppoioted. 

3.  To  bring  a  place  within  the  meaning  of  etat  20  Viet  o.  19,  f.  2,  wbieb  enaetf,  that  "it  ia 
uj  eztra-paroehial  place  it  ibali  appear  to  the  Jnitioea  that  two  orerieers  oannot  oonrenicntly 
be  appointed  from  the  inhabitant  boneeboidere  thereof,  neb  jaitioei  may  appoint  one  only,'', 
it  is  not  sufficient  that  the  Begistrar-Gcncral,  in  bis  report  on  the  oensns,  entered  snch  place  at 
eziia-paroehial,  if  in  fact  it  is  not  extra-parochial,  nor  reputed  to  be  each. 

Bulb  calling  upon  the  Guardians  of  the  Stockbridge  Union,  in  the 
county  of  Southampton,  to  show  cause  why  a  certain  nomination,  ap* 
pointment,  or  order,  under  the  hands  and  seals  of  two  justices  of  tha 
peace  for  the  county  of  Southampton,  bearing  date  the  26th  March, 
1863,  nominating  and  appointing  James  Cousins  to  be  overseer  of  the 
parish  of  Upper  Eldop,  in  that  county,  should  not  be  quashed. 

The  order  was  in  the  terms  following : — 

''  To  James  Cousins,  of  the  pari3h  of  Upper  Eldon,  in  the  county 
of  Southampton. 

"  We,  two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
county  of  Southampton  (one  of  whom  is  of  the  quorum),  do  hereby 
nominate  and  appoint  the  above-named  James  Cousins,  being  a  sub* 
stantial  househotaer  of  and  in  the  parish  of  Upper  Eldon,  in  the  said 
county,  to  be  overseer  of  the  poor  of  the  parish  of  Upper  Eldon,  to* 
gether  with  the  churchwardens  thereof,  for  the  present  *year,  r^oxA 
according  to  the  direction  of  the  statute  in  that  case  made  and  ^ 
provided. 

*' Given  under  our  hands  and  seals  this  26th  dav  of  March,  1863.'' 

(Signed)  "  Wm.  Hans  S.  Stanley  (l.  s.) 

*•  T.  H.  Tbagbtt  (l.  s.y' 

It  appeared,  from  the  affidavits  in  support  of  the  rule,  that  Upper 
Eldon  consists  of  one  farm  of  about  300  acres,  and  that,  with  the 
exception  of  the  farm-house  thereunto  appertaining,  there  is,  and  for 
npwards  of  a  century  has  been,  no  other  dwelling-house  therein. 
James  Cousins  is  the  sole  householder  in  Upper  Eldon,  having  been 
for  nine  years  the  occupier  of  that  farm  and  awelling-house  as  tenant 
thereof  to  the  Hussey  family.  In  all  title-deeds  relating  to  Upper 
Eldon  in  possession  of  the  Hussev  family,  the  most  ancient  of  which 
bears  date  the  15th  year  of  Charles  I.,  the  place  is  uniformly  styled 
J* the  Rectory,"  "Manor,"  and  ** Parish"  of  Upper  Eldon,  and  in  no 
instance  is  it' otherwise  described.  The  inductions  of  the  five  last 
rectors  of  Upper  BIdeo  bear  date  respectively  1755, 1790, 1794, 1835, 
1859 ;  and  the  tithes  have  been  commuted  at  452.,  which  sum  has  been 
regularly  paid  to  the  rector  for  the  time  being.  There  is  no  known 
instance  of  a  pauper  becoming  chargeable  to  the  parish  of  Upper 
Eldon. 

The  affidavits  in  support  of  the  order  stated  that  the  Stockbridge 
Union  at  its  formation  in  1885  consisted  of  fifteen  parishes,  but  that 
after  the  passing  of  stat.  20  Vict  c.  19,  '*to  provide  for  the  relief  of 
the  poor  in  extra*parochial  places,"  the  Poor  Law  Board,  by  an  order 
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of  the  16th  October,  1S58,  annexed  Upper  Eldon  to  the  TJnion  as  an 
extra-parochial  place.  Upper  Eldon  was  entered  separately  in  the 
*8511  -^^^^  ^^  ^^^  Registrar  *6eneral  on  the  Census  of  1851,  beinr 
^  the  last  census  before  stat.  20  Vict,  c  19,  and  therein  described 
as  extra-parochial,  and  as  containing  a  population  of  thirteen  persons. 
Also  that,  in  and  long  before  the  year  1857,  Upper  Eldon  was^  or  was 
reputed  to  be,  extra-parochial,  and  that  in  the  5th  edition  of  The  To- 
pographical Dictionary  of  England,  by  Samuel  Lewis,  published  in 
1842,  it  is  described  as  follows : — "Elden,  an  extra-parochial  place,  ia 
the  hundred  of  King's  Sombourn,  N.  division  of  the  county  of  Sooth- 
arapton,  4^  miles  (S.  E.)  from  Stockbridge ;  containing  19  inhabit- 
ants. The  living  is  a  rectory,  valued  in  the  King's  Books  at  221; 
patron,  John  Hussey,  Esq.  The  church,  dedicated  to  Si.  John  the 
Baptist,  is  dilapidated  and  unfit  for  service."  And  that^  although 
there  was  no  known  instance  of  a  pauper  resident  in  or  chargeable  to 
Upper  Eldon,  the  labourers  em^ployed  upon  the  tann  generally  resided 
in  the  adjoining  parishes,  and  had  from  time  to  time  become  chaige* 
able  to,  and  received  relief  from,  such  parishes. 

It  further  appeared  that,  on  22d  September,  1869,  the  g^rdians 
of  the  Stockbridge  Union  made  and  issued  their  contribution  order  on 
James  Cousins,  as  overseer  of  Upper  Eldon,  for  the  payment  of  4iL, 
which  order  not  being  complied  with,  he  was  summoned  before  the 
Bomsey  bench  of  magistrates  to  show  cause  why  the  amount  should 
Hot  be  paid.  On  the  bearing  of  the  summons  it  was  oontended,  on  his 
behalf,  that  Upper  Eldon  was  not  an  extra-parochial  place,  but  an 
immemorial  parish,  and  that  the  order  of  annexation  was  therefore 
bad ;  whereupon  the  magistrates  declined  to  make  an  order  for  pay- 
ment. In  consequence  of  this  decision  the  Poor  Law  Board,  by  order 
of  26th  June,  1860,  rescinded  their  order  of  16th  October,  1858.  and 
by  another,  dated  the  26th  June,  1860,  annexed  the  parish  of  Upper 

*8521  ^^^^^  ^^  *^^®  Stockbridge  Union ;  and  the  order  above  set  out 

-I  appointing  James  Cousins  overseer  of  the  parish  of  Upper 

Eldon  was  thereupon  made.    It  also  appeared  that  the  appointment  ot 

James  Cousins  was,  and  was  intended  to  be,  the  sole  appointment  as 

^  overseer,  there  being  in  fact  no  other  householder  resident  in  the 
parish. 

Bullar  showed  cause,  on  the  part  of  the  guardians. — First  Slat. 
20  Vict.  c.  19, 8. 1,  enacts,  that  "  after  the  Slst  day  of  December,  1837, 
every  place  entered  separately  in  the  Beport  of  the  Be^strar-Oeoeral 
on  the  last  census  which  now  is  or  is  reputed  to  be  extra-parochial, 
and  wherein  no  rate  is  levied  for  the  relief  of  the  poor,  shall  for  all 
the  purposes  of  the  assessment  to  the  poor-rate,  the  relief  of  the  poor, 

>  ^&c.,  be  deemed  a  parish  for  such  purposes,  and  shall  be  designated  by 
the  name  which  is  assigned  to  it  in  such  report;  and  the  justices  of 
the  peace  having  jurisdiction  over  such  place  or  over  the  greater  part 
thereof  shall  appoint  overseers  of  the  poor  therein/'  &c.  Section  2 
enacts,  that ''  if  in  any  extra-parochial  place  it  shall  appear  to  the  jus- 
tices that  two  overseers  cannot  conveniently  be  appointed  from  the 
inhabitant  householiders  thereof,  &c.,  such  justices  may  appoint  one 
t)nly.''  Upper  Eldon  therefore  being,  or  being  reputed  to  be,  extm- 
parochial,  and  having  been  entered  as  extra-parochial  by  the  Regis* 
trar-General  in  his  report,  the  appointment  of  a  single  overseer  under 
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aect.  2  is  good.    [He  cited  Reg.  v.  Mjtton,  2  E.  ft  E.  657  (E.  0.  L.  B. 
vol.  105).] 

Secondly,  assuming  Upper  Eldoto  to  be  a  parish,  tlie  appointment 
of  a  single  overseer  is  not  therefore  invalid  ander  stat.  43  Eliz.  c.  2, 
s.  1.  That  statute  is  merely  directory,  and  being  for  the  relief  of  the 
poor  shoald,  as  is  said  in  the  judgment  in  Rex  v.  Sparrow,  2  Str. 
1123,  be  ^construed  liberally;  and  the  Court  there  further  take  tmso 
notice  that  the  enactment  contains  no  negative  words.  The  ^ 
meaning  of  the  Legislature  was,  that  two  or  more  overseers  should 
be  appointed  where  such  appointment  is  possible.  [He  referred  to 
Beg.  9.  Sneyd  and  another,  9  Dowl.  1001.]  The  appointment  of  one 
overseer  has  never  been  decided  to  be  bad,  and  the  appointment  of  all 
the  overseers  of  a  parish  need  not  be  by  one  and  the  same  instrument : 
Bex  V.  Morris,  4  T.  R.  550,  Rex  v.  Bestland,  1  Wils.  128,  Rex  v. 
Sparrow,  2  Str.  1123.  By  stat.  18  ft  14  Vict.  c.  21,  s.  4,  "In  all  acts 
words  importing  the  masculine  gender  shall  be  deemed  and  taken  to 
include  females,  and  the  singular  to  include  the  plural,  and  the  plural 
the  singular,  unless  the  contrary  as  to  gender  and  number  is  expressly 
provided." 

Poulden  appeared  for  the  justices,  and  cited  The  Overseers  of  Sta- 
pies  Inn,  appts.,  The  Guardians  of  Holbom  Union,  respts.,  2  H.  ft  0. 

284.t 
H.  S.  Otffard,  in  support  of  the  rule.— First.  Stat.  20  Vict.  c.  19, 

has  no  application  unless  it  is  clearly  made  out  that  Upper  Eldon  is, 
or  is  reputed  to  be,  extra-parochial,  and  the  question  whether  it  be  so 
or  not  is  one  of  fact  It  is  not  sufficient  to  constitute  a  place  extra- 
parochial  that  it  be  "  entered  separately  in  the  report  of  the  Registrar- 
General*'  as  such,  if  the  fact  is  otherwise.  The  passage  from  The 
Topographical  Dictionary  relied  upon  as  satisfying  the  words  of  the 
statute  "  now  is,  or  is  reputed  to  oe  extra-parochial,"  so  far  as  it  is 
entitled  to  consideration,  makes  against  the  argument  it  is  intended 
to  support,  inasmuch  as,  after  stating  the  *place  in  question  to  r^oxA 
be  extra-parochial,  it  proceeds  to  enumerate  the  very  circum*  '- 
stances  which  bring  it  within  the  definition  of  a  parish  given  in  1  Bl. 
Com.  112. 

Secondly.  The  appointment  of  one  overseer  of  a  parish  is  void 
under  stat.  43  EHz.  c.  2,  s.  1.  The  office  of  overseer  is  a  compulsory 
one ;  the  terms  of  the  statute  should  therefore  be  strictly  followed, 
snd  its  requirement  of  the  appointment  of  "four,  three,  or  two  sub* 
Btantial  householders"  as  overseers  cannot  be  satisfied  by  the  appoint- 
ment of  one  only :  Rex  v.  the  Inhabitants  of  Clifton,  2  East  168. 
^  Sut.  13  ft  14  Vict.  c.  21,  s.  4,  does  not  effect  any  alteration  in  the 
"  law,  and  was  passed  solely  with  a  view  to  reform  the  phraseology  of 
Acts  of  Parliament.     [He  was  then  stopped.] 

BLA.CXBX7BN,  J. — I  am  of  opinion  that  this  order  is  bad  and  must 
be  quaahed.  We  have  first  to  determine  whether  Upper  Eldon  is 
such  a  place  as  comes  within  the  terms  of  sect.  2  of  stat.  20  Vict.  o. 
19,  which  enables  justices,  where  two  overseers  cannot  conveniently 
be  appointed  from  the  inhabitant  householders  of  an  extra-parochial 
place,  to  appoint  one  only.  By  sect.  1  of  that  statute  it  is  enacted 
that  "every  place  entered  separately  in  the  Report  of  the  Registrar- 
General  on  the  last  census,  which  is  or  is  reputed  to  be  extra-paro* 
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cliial,  and  wherein  no  rate  is  levied  for  the  relief  of  the  poor,  shall  for 
all  the  purposes  of  the  assessment  to  the  poor-rate,  the  relief  of  the 

Eoor,  &c.,  be  deemed  a  parish  for  such  purposes ;"  and  if  Upper  Eldon 
ad  turned  out  to  be  a  district,  which,  although  perhaps  origioallj 
forming  a  portion  of  some  parish,  had  nevertheless  acquired  the  repute 
of  being  extra-parochial,  and,  as  such,  had  been  entered  by  the  Begis- 
*8n51  ^rar-General  in  his  report,  the  ^statute  would  have  applied,  and 
-'  the  place  would  thenceforth  have  become  extra-parochial.  But 
the  affidavits  are  conclusive  that  it  neither  is,  nor  is  reputed  to  be, 
extra-parochial.  It  is,  on  the  contrary,  an  immemorial  rectory  to 
which  rectors  have  been  duly  inducted,  it  possesses  a  church,  though 
a  dilapidated  one  and  no  longer  fit  for  service,  but  it  contains  one 
householder  only,  and  there  are  neither  poor  nor  poor-rates  therein. 
It  is  true  that  the  Begistrar-General  has  reported  the  place  as  extra- 
parochial,  and  a  work  has  been  referred  to  wherein  it  is  described  as 
extra-parochial ;  but  then,  having  stated  so  much,  the  author  proceeds 
to  ada  that  which  is  entirely  inconsistent  with  the  possibility  of  its 
being  extra-parochial,  viz.,  that  ''the  living  is  a  rectory  valued  in  the 
King's  Books  at  22."  It  is  manifest,  therefore,  that  the  place  is  in  fact 
a  parish,  though  an  unimportant  one,  and  therefore  not  within  sect 
1  of  Stat.  20  Vict.  c.  19. 

The  second  question  then  arises,  whether,  under  stat.  43  Eliz.  c.  2, 
the  justices  may  appoint  one  overseer  only  of  the  poor  of  a  parish  in 
which  only  one  person  competent  to  be  overseer  is  resident;  and  I 
find  nothing  in  the  Act  which  enables  me  to  say  that  this  may  be 
done.  Section  I  requires  the  nomination  and  appointment  of  "four, 
three,  or  two  substantial  householders,"  and  it  seems  to  me  impossible 
to  construe  these  terms  as  meaning  that  the  appointment  of  one  onlv 
would  suffice  in  cases  where  only  one  eligible  person  can  be  found. 
The  terms*of  the  statute  appear  to  me  imperative  that  two  overseers 
at  least  must  be  appointed.  It  was  urged  by  Mr.  Bullar  that  ihere  is 
no  reported  case  aeciding  the  appointment  of  one  overseer  to  be  bad, 
*8561  ^"^  further  that  no  objection  *can  be  taken  to  the  appointment 
-*  of  one  overseer  by  one  order  and  of  a  second  by  another :  bat 
that  argument  is  not  applicable  here,  inasmuch  as  there  is  neither  the 
intention  nor  the  possibility  of  making  any  further  appointment  la 
Steer's  Parish  Law,  pp.  631,  632,  8d  ed.,  it  is  said  that  there  cannot 
be  more  than  four,  or  less  than  cwo  overseers  ap{)ointed,  though  the 
appointment  of  one  only  is  not  bad  on  the  face  of  it,  unless  it  appears 
that  no  other  is  appointed  by  some  other  order ;  and  for  this  Bex  v, 
Morris,  4  T.  R.  650,  and  Bex  v.  The  Inhabitants  of  Cliflon,  2  East 
168,  are  cited. 

It  is  with  much  regret,  therefore,  that  I  arrive  at  the  conclosioD 
that  the  appointment  of  a  boU  overseer  is  invalid,  and  the  more  so^ 
because  it  is  plain  that  if  the  Legislature  had  been  aware  of  the  exis^  * 
ence  of  parishes  in  which  the  law  could  be  thus  baffled,  means  woald 
have  been  adopted  to  remedy  the  inconvenience. 

Mellob,  J. — I  am  entirely  of  the  same  opinion,  but  with  my 
brother  Blackburn  should  be  glad  if  we  could  put  such  a  constructioa 
on  stat.  43  Eliz.  c.  2,  s.  I,  as  would  justify  the  appointment  of  one 
overseer  where  a  second  person  eligible  for  the  office  cannot  be  found 
ID  a  parish.  I  cannot  assent  to  the  argument  of  Mr.  Bullar,  that  the 
statute  is  merely  directory  with  respect  to  the  number  of  overseers  to 
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be  appointed;  on  the  contrary  it  seems  to  me  that,  the  power  of 
appointment  being  bj  statute,  the  terms  of  the  statute  must  be  strictly 
followed. 

With  respect  to  the  second  point,  there  can  be  no  doubt  but  that 
the  place  in  question  is  an  immemorial  parish.  It  is  described  in  the 
King's  Books  as  a  rectory  worth  21 ;  rectors  have  been  ♦regu-  r^orj 
^  larly  appointed,  the  tithes  have  been  commuted,  and,  although  '- 
it  appears  that  the  church  is  so  dilapidated  as  to  be  unfit  for  servicci 
that  circumstance  does  not  divest  the  place  of  its  parochial  character. 

We  have  therefore  no  alternative  than  to  pronounce  this  order  void, 
a  conclusion  which  I  much  regret,  but  the  only  remedy  for  the  evil 
is  to  be  found  in  further  legislation  upon  the  subject. 

Bule  absolute.(a) 

(a)  Thu  tu9  ii  reported  by  C.  W.  LoTeiy,  Esq.    Soo  1  Kolan  Poor  Lawi,  47-8,  4th  ed.,  and 
fbt  aathoritiei  there  referred  to. 


The  Reverend  R.  CONGREVE,  Clerk,  and  T.  N.  BRUSHFIELD, 
Appellants,  The  Overseers  of  UPTON,  Respondents.    Jan.  27. 

Ptxtr-raU.— Lunatic  Aiylum  Act,  1853, 16  d:  17  Vict.  e.  97,  m.  31,  35,  55,  132.— 

explain. — Medical  iuperintendent. 

The  Lanatie  Asylami  Aet,  1853, 16  ik  17  Vict  e.  97,  i.  35,  enacts,  that  "no  lands  or  haild- 
ta^i  already  or  to  he  hereafter  pvrchased  or  acquired,  under  the  prorisSons  of  any  former  Aot 
er  this  Act,  for  the  purposes  of  any  Asylum  (with  or  without  any  additional  building  erected 
er  to  be  erected  thereon),  shall  while  used  for  sueh  purposes  be  assessed  to  any  county,  paro- 
shial,  or  other  local  rates  at  a  higher  Talne  or  more  improved  rent  than  the  value  or  rent  at 
which  the  same  were  assessed  at  the  time  of  sueh  purchase  or  acquisition."  Sect.  SI  enables 
any  committee  of  visitors  having  authority  to  provide  an  asylum  for  pauper  lunatics,  to  contract 
for  the  purchase  of  lands  and  buildings  and  for  building,  Ac,  or  otherwise  providing  sueh 
Asylum,  and  rendering  the  same  in  all  respects  flt  and  ready  for  the  reception  of  lunatics,  Ae. 
By  sect  55  they  am  directed  to  appoint  a  chaplain  for  the  Asylum,  and  also  a  medical  super- 
iDlendent^  the  latter  of  whom  must  be  resident  in  it  The  committee  of  a  Lunatic  Asylum 
uder  this  Act  appropriated  for  their  chaplain  a  residence  on  ground  purchased  since  the 
pessing  of  the  statute,  but  detached  from  the  Asylum  bnlldings ;  and  appropriated  for  their 
■edieal  saperintendent  a  hoose^  reasonably  flt  for  a  person  in  his  station  of  life  and  his  family, 
keiog  on  land  purchased  when  the  Asylum  was  flrst  erected,  a4Joining  to  it,  but  not  being 
within  the  curtilage,  and  he  discharged  a  portion  of  his  official  duties  in  that  house.  Hold,  that 
the  ehapUin  was  rateable  to  the  relief  of  the  poor  like  any  other  occupant,  according  to  The 
?trochial  Assessments  Act;  but  that  by  force  of  sect  S5,  the  medical  superintendent  was 
Uahle  to  be  rated  only  according  to  the  value  or  rent  of  the  land  at  the  time  it  was  purchased. 

*By  a  rate  for  the  relief  of  the  poor  of  the  township  of  Upton,   r*gcg 
in  the  county  of  Chester,  made  the  21st  June,  1861,  the  appel-  ^ 
lants  were  respectively  rated  as  follows : — 


KOMOf 

Oeeepier. 

Hune  of  Owner. 

Thomas 

The  Trustees  of 

Radanld 

The  Chester 

Biuhfield. 

County  Lnnatlo 

Asylum. 

lev.  Ralph 

Da. 

Ceagreve. 

Peserlptioa  of 
Propoty  rated. 


House  and 
Garden 


Houte^  Out- 
buildings and 
Oardena. 


Name  or 

sitiwtlon  of 

I'ropertj. 


County 
Asylum. 


Do. 


Ksti- 

meted 

Kxtent 


a.  r.  p. 
0    3    0 


10    0 


Gross 

ceti- 

neted 

rental. 


£      s.    d. 

34     0      0 


34     0     0 


Rateable 
value. 


30     0     0 


30     0     0 


Rate  at 

6d.in 

the 

poun^ 


£  e.  if. 
0  15    0 


OU    0 
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Tbe  appellants  gave  dae  notice  of  appeal  against  the  rate  on  tba 
following  grounds. 

First.  That  they  were  not  occupiers  of  any  houses,  lands,  or  tene- 
ments, or  property  liable  to  be  rated,  within  the  township. 

Second.  That  they  were  overrated  in  respect  of  the  yearly  value  of 
the  lands,  tenements,  and  premises  by  them  alleged  to  be  occupied  in 
the  township. 

Third.  That  the  lands  and  tenements  for  which  they  were  rated, 
and  of  which  they  were  alleged  to  be  the  occupiers,  were  at  the  time  ^ 
of  the  assessment  used  for  the  purposes  of  The  Chester  County  Lunatic 
Asylum;  that  the  same  were  purchased  and  acquired  under  the  pro> 
visions  of  an  Act  of  Parliament,  called  "  The  Lunatic  Asylums  Act, 
1858,"  for  the  purposes  of  that  Asylum,  and  that  at  the  time  that  the 
house  and  premises  of  R  Congreve  were  so  acquired  and  purchased, 
the  value  or  rate  at  which  the  same  were  then  assessed  was  21  lOi, 

*85d1  ^^^  ^^^^  ^^  ^^^  ^^^^  ^^^  ^^^  house  and  ^premises  of  T.  N. 
-I  Brushfield  were  so  acquired  and  purchased  the  value  or  rate 
at  which  the  same  were  then  assessed  was  22.  or  thereabouts;  there* 
fore,  according  to  the  provisions  of  that  Act,  they  were  not  liable  to 
be  rated,  in  respect  of  the  same,  at  a  higher  value  or  on  a  more 
improved  rent  than  the  value  or  rent  ait  the  time  of  such  purchase  or 
acquisition. 

The  following  special  case  was  stated  pursuant  to  Etat  12  k  IS 
Vict.  c.  45,  s.  11. 

The  Chester  County  Lunatic  Asylum  is  situate  in  the  respondent 
township.  It  was  built  before  the  passing  of  The  Lunatic  Asylums 
Act,  1868  (16  k  17  Vict  a  97),  under  the  statutes  then  in  force  relat- 
ing to  county  lunatic  asylums,  upon  a  site  purchased  for  the  purpose, 
containing  about  ten  acres.  The  visitors  since,  from  time  to  tirae^ 
purchased  other  adjacent  land,  the  whole  area  possessed  by  them  eon- 
sisting  of  about  fifty-six  acres,  situate  wholly  within  the  respondent 
township.  The  buildings  are,  except  a  small  portion  of  the  Female 
Department  and  a  very  small  portion  of  the  Laundry,  situate  on  tbe 
land  originally  purchased.  The  walls  outside  of  the  buildings  are 
about  7^  feet  high,  except  that  in  front  of  the  Asylum,  which  is  only 
2  feet  7  inches  high,  and  on  which  there  are  iron  railings,  5  feet  5 
inches  high.  The  other  walls  are  dwarf  walls  only  S  feet  4  inches 
high.  Becently,  owing  to  increased  accommodation  being  reciuired, 
a  large  additional  building  was  erected  for  male  patients  outside  tbe 
before-mentioned  walls,  also  a  chapel.  The  whole  area  of  fifty-six 
acres  (including  the  buildings  within  the  before-mentioned  walls)  is 
bounded  on  the  south-western  side  and  in  part  on  the  south-eastern 
*8601  ^^^^'  ^^  ^  fence  or  ^boundary  wall  about  6  feet  high,  and  on 
1  all  other  sides  by  an  ordinary  country  fence,  partly  consbting 
of  hedge  and  ditch,  and  partly  of  wooden  paling,  the  land  not  oocn- 
pied  by  buildings  being  used  for  ordinary  agricultural  purposes,  and 
the  patients  employed  in  its  cultivation.  One  of  tne  purcbnses 
recently  made  by  the  visitors  was  a  piece  of  land  purchased  in  18S9, 
on  a  portion  of  which,  at  the  extreme  north-eastern  boundary  of  tbe 
Asylum  land,  a  house  was  erected,  for  the  residence  of  the  chaplain 
of  the  Asylum,  and  an  acre  or  upwards  of  land  (including  the  site  of 
the  bouse  and  out-buildinga)  appropriated  and  fenced  off  as  guim 
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ground  to  the  boase.  The  boundary  wall  before  mentioned)  on  the, 
soath-eastern  side  of  the  Aflylum,  terminates  a  little  to  the  north  of 
the  entrance  gate  to  the  premises  occupied  by  the  chaplain.  These 
premises  are  bounded  on  the  north-east  side  by  the  wooden  paling, 
wbftsh  also  bounds  the  Asylum  land  on  the  same  side,  and  elsewhere 
by  an  ordinary  fence. 

The  appellant,  B.  Congreve,  had  for  many  years  been  the  chaplain 
of  the  Asylum,  and  resided  in  and  had  the  exclusive  occupation  of 
the  house,  garden,  and  premises,  which  are  entirely  detached  from  the 
Asylum  buildings,  and  are  at  a  distance  of  200  yards  therefrom,  ' 
measuring  from  the  nearest  points.  The  entrance  to  the  house  and 
premises  is  by  a  private  gate  leading  into  the  Liverpool  turnpike  road^ 
and  which  is  only  an  entrance  to  this  house  and  premises.  The  house 
is  a  good,  well-arranged  modern  residence  and  contains  a  study,  a 
diniDg-room  and  a  drawing  room,  kitchen,  five  bed-rooms,  cellar,  and 
the  usual  domestic  offices^  Nearly  adjoining  are  a  stable  for  two 
horses,  a  coach-house,  and  *a  wooden  shed,  used  as  a  shippen.  r^oo*) 
A  small  portion  of  the  garden  ground  was  used  as  a  nower  '- 
garden,  and  the  remainder,  being  the  principal  portion,  as  a  kitchen 
garden,  the  fruit  and  vegetables  produced  by  which  were  consumed 
b;  the  appellant,  B.  Congreve,  ana  his  household.  The  last-mentioned 
appellant  had  also  had  appropriated  to  him  by  the  visitors  a  small 
portion  of  adjoining  land  on  the  south  And  west  of  the  premises  before 
mentioned  as  being  in  his  occupation  and  outside  the  fence,  and  which 
he  cultivated  as  agricultural  land.  He  also  rented  and  held  four 
statute  acres  of  land,  part  of  a  meadow^  in  the  adjoining  township  of 
MoIUngton,  for  which  the  landlord  paid  the  rates,  and  on  which  the 
chaplain  kept  two  cows. 

The  chaplain  is  not  reouired  by  any  Act  of  Parliament  to  be  resi- 
dent at  the  Asylum,  and  until  the  house  was  provided  for  him  he 
resided  at  a  considerable  distance  from  the  Asylum  out  of  the  respond- 
ent  township.  He  is  now  required  by  the  committee  of  the  visitors 
of  the  Asylum  to  reside  in  such  house,  and  he  is  not  permitted  by 
them  to  hold  any  other  cure.  He  devotes  the  whole  of  his  time  and 
attention  to  his  office  of  chaplain.  Until  the  year  1858  he  held^ 
together  with  his  chaplaincy,  the  perpetual  curacy  of  Burton,  in 
Cheshire,  distant  about  six  miles  from  the  Asylum,  and  he  was  head 
master  of  a  small  grammar  school  in  the  village  of  Burton  ;  he  paid 
^0  rent  for  his  residence,  but  his  occupation  thereof  formed  part  of 
the  emoluments  of  his  office;  the  property  tax,  inhabited  house  duty 
fnd  tithe  commutation  rent-charge  are  assessed  thereon,  and  are  paid 
in  respect  thereof  by  the  committee  of  visitors  of  the  Asylum. 

*At  the  time  of  the  purchase  the  land  was  valuea  and  r«oAo 
assesssed  to  the  relief  of  toe  poor  of  the  respondent  township  ^ 
at  the  gross  estimated  annual  value  of  22. 10s.  per  acre. 

The  visitors,  in  the  vear  1855,  built  upon  a  portion  of  the  ten  acres 
of  land  (being  the  land  purchased  when  the  Asylum  was  first  erected) 
another  house  and  premises  for  the  resident  medical  superintendent 
^f  the  Asylum,  and  appropriated  thereto  (including  the  site  of  the 
house  and  out*buildings)  about  three-quarters  of  an  acre  of  land  for 
garden  ground. 
The  appellant^  T»  N.  Bruahfleld,  waa  the  resident  medical  superin* 


852  CONGRBVE  ».  UPTON.    H.  T.  MM. 

tendent,  and  resided  in  and  had  the  exclusive  occnpation  of  the  last- 
mentioned  house,  garden,  and  premises,  which  are  entirely  detached, 
and  are  divided  from  the  Asylum  buildings  by  one  of  the  walls,  and 
a.re  fenced  on  all  other  sides  by  an  ornamental  hedge,  &c.  This  house 
is  approached  from  the  Liverpool  turnpike  road  bv  the  drive  leading 
to  the  Asylum,  from  which  the  house. and  grounds  are  shut  in  bja 
gate.  The  bouse  contains  kitchen,  scullery,  laundry,  and  cellar  oa 
the  basement,  a  library,  a  dining-room,  and  a  drawing-room  on  the 
tirst  floor,  four  bed-rooms  and  dressing-room  on  the  second  floor,  aod 
two  servants'  bed-rooms  and  two  store-rooms  in  the  attics,  besides  the 
usual  domestic  offices.  It  is  a  good,  well-arranged  modern  residence. 
A  small  portion  of  the  garden  ground  is  used  as  a  flower  garden  and 
the  remainder  as  a  kitchen  garden,  the  fruit  and  vegetables  produced 
by  which  were  consumed  by  the  appellant,  T.  N.  Brushfield,  and  his 
household. 

*8631  ^^  ®®^**  ^^  ^^  "The  Lunatic  Asylums  Act,  1863,"  it  is  •pro- 
^  vided  that  the  medical  ofiicer  shall  be  resident  in  the  Asylum. 
In  1854,  when  the  appellant,  T.  N.  Brushfield,  who  had  previonslj 
been  assistant  medical  officer,  was  appointed  superintendent,  it  was 
arranged  that  a  residence  should  be  provided  for  him  at  the  Asylam. 
Until  the  erection  of  the  house  which  he  occupied,  he  continued  to 
occupy  the  two  rooms  in  the  block  of  buildings  which  he  had  occu- 
pied whilst  assistant  medical  officer,  and  which,  when  the  case  was 
stated,  were  occupied  by  the  assistant  medical  officer  at  that  time. 
There  is  another  room  on  the  ground  floor  of  the  same  building  which 
is  called  the  surgery,  but  which  was  used  as  an  office ;  but  the  appel- 
lant T.  N.  Brushfield  discharged  a  portion  of  his  official  duties  in  the 
library  of  his  house,  which  in  all  other  respects  he  used  as  a  private 
residence  only. 

At  the  time  of  the  purchase  of  the  land  appropriated  to  the  super- 
intendent's residence  the  same  was  valued  and  assessed  to  the  relief  of 
the  poor  of  the  respondent  township  at  the  gross  estimated  anniaal 
value  of  5t  per  acre. 

The  appellant,  T.  N.  Brushfield,  devoted  the  whole  of  his  time  and 
Itttention  to  his  office  of  medical  superintendent;  he  paid  no  rent  for 
his  residence,  but  his  occupation  thereof  formed  part  of  the  emola- 
ments  of  his  office.  The  property  tax,  inhabited  house  duty,  and  tithe 
commutation  rent-charge  are  assessed  thereon,  and  are  paid  in  respect 
thereof  by  the  committee  of  visitors  of  the  Asylum. 
.  A  plan  of  the  several  premises  accompanied  and  was  to  be  taken 
as  a  part  of  the  case. 

*8641  '^^^  appellants  contended  that  the  lands  which  were  *the 
^  sites  of  tne  residences  and  gardens  respectively,  with  the 
buildings  erected  thereon  and  so  occupied  by  them,  were  not  accord- 
ing to  the  85th  section  of  the  "  Lunatic  Asylums  Act,  185S,"  liable 
to  be  assessed  at  a  higher  value  than  the  value  or  rent  at  which  sach 
lands  were  respectively  assessed  at  the  time  of  such  purchases  as 
aforesaid,  viz.,  at  the  sum  of  221  10s.  in  respect  of  the  land  the  site  of 
the  house  and  premises  occupied  by  B.  Congreve,  and  at  the  sum  of 
6L  15s.  in  respect  of  the  land  the  site  of  the  house  and  premises  occu- 
pied by  T.  N.  Brushfield. 

The  respondents  contended  that  the  occupation  by  the  appdlanti; 
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respectively,  of  the  houses,  gardens,  and  premises,  was  a  beneficial 
and  exclusive  occupation  by  them  respectively,  rendering  them  liable 
to  be  assessed  to  the  rate  for  the  relief  of  the  poor  in  respect  thereof, 
and  that  the  houses  and  buildings  were  not  such  "  additional  build- 
ings^' as  come  within  the  exemption  contained  in  the  85th  section  of 
the  "  Lunatic  Asylums  Act,  1853  f  and,  further,  that,  if  the  houses 
and  premises,  or  either  of  them,  were  used  for  the  purposes  of  the 
Asylum,  the  same  were  not  wholly  and  exclusively  so  used,  and 
therefore  that  the  appellants  were  respectively  liable  to  be  rated  in 
respect  of  their  respective  occupations,  so  far  as  such  occupations 
respectively  exceeded  the  accommodation  necessary  for  the  perform- 
ance of  the  official  duties  of  the  appellants  respectively. 

The  questions  for  the  opinion  of  the  court  were,  Whether  the  lands 
and  houses  occupied  by  the  appellants,  or  either  of  them,  ought  to  be 
rated  only  at  the  value  or  rent  at  which  the  same  were  assessed  at  the 
time  of  the  purchase  or  acquisition  of  them  respectively,  under 
*the  provisions  of  any  Act  of  Parliament  relating  to  public  r^oge 
lunatic  asylums ;  and,  if  not>  then  at  what  amount  the  same,  or  *- 
either  of  them,  should  be  rated. 

It  was  admitted  that  the  amount  at  which  the  houses  and  premises 
respectively  were  rated  in  the  assessment  were  fair,  equal,  and  correct, 
if  they  were  liable  to  be  rated  at  the  full  annual  improved  value 
thereof.  It  was  agreed  that  if  the  Court  should  be  of  opinion  that 
the  lands  and  houses  occupied  by  the  appellants,  or  any  part  thereof 
respectively,  or  either  of  them,  were  only  liable  to  be  rated  at  th^ 
value  or  rent  at  which  the  same  were  assessed  at  the  time  of  the  pur* 
chase  or  acquisition  thereof,  then  the  assessment  was  to  be  altered  to 
the  sum  of  22. 10«.  in  respect  of  the  land  and  house  occupied  by  JL 
Congreve,  and  to  the  sum  of  SI  158.  in  respect  of  the  land  and  boKise 
occupied  by  T.  N.  Brushfield. 

Welshy  {Mclntyre  with  him),  for  the  respondents. — Thid  ease*  tuvna 
on  the  construction  of  sect.  85  of  ''The  Lunatic  Asylums  Act,,  £S5^'^ 
16  k  17  Vict.  c.  97: — "No  lands  or  buildings  already  oc  tc^be  heue^ 
after  purchased  or  acquired,  under  the  provisions  of  any  former  Acft. 
or  this  Act,  for  the  purposes  of  any  Asylum  (with  or  mithout  any^ 
additional  building  erected  or  to  be  erected  thereon)^  shall  while  use<| 
for  such  purposes  be  assessed  to  any  county,  parochial,  or*  other  local: 
rates  at  a  higher  value  or  more  improved  rent  than  the  value  or  rent 
at  which  the  same  were  assessed  at  the  time  of  such  purchase  or 
acquisition." 

Sect.  81  enacts,  "It  shall  be  lawfVil  for  any  committee  of  visitors 
baving  authority  to  provide  an  Asylum  for  pauper  lunatics  (but  auV 
ject  as  hereinafter  mentioned)  *to  procure*  examine,  and  deter-  r*^^^ 
mine  on  plans  for  the  same,  and  estimates,  and  contract  for  the  '*  • 
purchase  of  lands  and  buildings  (and  in  the  case  of  buildings,  either 
with  or  without  any  flttings-up  and  furniture  belonging  thereto),  and 
for  building,  erecting,  altering,  improving,  restoring,  furnishing,  and 
completing,  or  otherwise  providing  such  Asylum,  and  rendering  the 
same  in  all  respects  fit  and  ready  for  the  reception  of  lunatics,  and  for 
making,  laying  out,  and  completing  the  ofiices,  out-buildings,  yards^ 
courts,  outlets^  grounds,  land,  and  appurtenances  of  or  for  such 
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Asylum,  and  for  providing  clothing  for  patients^  and  everytluiig 
necessary  for  the  opening  of  any  such  Asylum ;"  &c. 

And  by  sect.  65,  '*  The  committee  of  visitors  of  every  Asylum  shall 
appoint  a  chaplain  for  the  same  *  *  *  *  and  the  committee  of  visitors 
of  every  Asylum  shall  appoint  a  medical  officer,  who  shall  be  resident 
in  such  Asylum  ♦  ♦  ♦  And  the  committee  shall,  if  they  think  fit, 
have  power  to  appoint  a  visiting  physician  or  surgeon  to  every 
such  Asylum,  and  shall  from  time  to  time  appoint  the  medical  officer 
or  one  of  the  medical  officers  (if  more  than  one)  of  the  Asylum,  or 
where  there  is  a  separate  medical  officer  of  each  division,  then  the 
medical  officer  or  one  of  the  medical  officers  (if  more  than  one)  of  each 
division,  to  be  the  superintendent  of  the  Asylum  or  of  such  respectm 
division  thereof,  and  such  superintendent  shall  be  resident  in  the 
Asylum ;  *  *  *  Provided,  always,  that  it  shall  be  lawful  for  the  said 
committee,  with  the  sanction  and  approbation  of  one  of  Her  Majesty's 
principal  Secretaries  of  State  to  appoint  any  person  other  than  sack 
medical  officer  to  be  such  superintendent." 

^8671       *^^^  c^uestion  is,  whether  the  appellants^  or  either  of  them, 
^  can  be  said  to  be  in  the  occupation  of  lands  or  buildings  "par* 
chased  or  acquired  for  the  purposes  of  the  Asylum,"  and  *'  used  for 
such  purposes." 

First.  As  to  the  chaplain.  The  power  of  the  committee  to  purchase 
lands  and  buildings  is  limited  to  tniugs  necessary  for  the  Asylum  and 
its  appurtenances.  The  statute  does  not  require  the  chaplain  to  be 
jesiaent  in  the  Asylum  :  his  case  is  like  that  of  chaplain  to  a  gaol,  who 
need  not  be  resident  in  it ;  Gambier,  appt.,  The  Overseers  of  Lydford, 
respts.,  3  E.  &  B.  846  (E.  C.  L.  B.  vol.  77) ;  and  buildings  occupied  by 
him  outside  the  gaol  are  rateable.  [Blackbubn,  J. — In  that  case  the 
question  was,  whether  the  occupation  of  the  chaplain  was  for  pnblic 
purposes.  Here  it  arises  on  a  special  enactmentj  If  the  chaplain  to 
this  Asylum  is  not  rateable  for  this  property,  the  visitors  of  the 
Asylum,  who  have  even  more  to  do  with  it  than  the  chaplain  ha3» 
might  construct  a  row  of  buildings  near  the  Asylum,  and  assume  the 
occupation  of  them  without  contributing  to  the  poor-rates.  [Black- 
burn, J.-'The  other  side  will  probably  contend  that,  although  the 
ehaplain  is  not  bound  to  reside  in  the  Asylum,  it  is  conveni^t  to 
Itave  such  a  person  in  it.] 

Secondly.  The  case  of  the  medical  superintendent  diflfers  in  this, 
that  .the  atatute  requires  him  to  be  resiolent  in  the  Asylum.  He  is 
probably  rateable  to  the  full  improved  value  of  the  property. 
[BlackbiURN,  J. — Primfi  facie  one  would  say,  if  the  committee  most 
have  a  medical  superintendent  in  the  Asylum,  they  may  fairly  give 
him  a  residence  fit  for  a  married  man,  for  no  obligation  of  celi&cy  is 
*8ft81  ^"^P^s^  °^  him.]  He  is  ♦rateable  for  at  least  a  portion  of  this 
•'  property.  Rooms  in  the  Asylum,  sufficient  for  the  discharge 
of  his  duties  in  it,  are  assigned  to  him :  all  outside  is  exce^  and 
therefore  rateable,  except  the  Library,  in  which  part  of  those  daiie« 
are  disebarged.  [Mbllor,  J. — By  the  interpretation  clause,  sect  132, 
"  Asyllum  shall  mean  any  asylum,  house,  building,  or  place  already 
erected  or  provided  under  the  provisions  of"  (stat.  48  G.  S,  c  96  or 
atat  9  G.  4,  c.  40),  "  or  the  said  Acts  hereby  repealed,  or  any  of  them, 
or  •subject  to  the  provisions  of  the  said  Acts  or  any  of  them,  or  to  be 
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erected  or  provided  under  the  provisions  of  this  Act."]  If  property 
is  outside  the  Asylum  at  all,  the  Court  will  not  go  into  the  question 
of  how  far.  The  lodgekeeper  of  a  park  is  rateable  for  his  occupation, 
and  Gambier.  appt.,  Overseers  of  Lydford,  respts.,  8  E.  &  B.  846  (E. 
C.  L.  R.  vol.  77),  is  an  authority  on  the  case  of  this  appellant  as  well 
as  on  that  of  the  former. 

Mellish  {Beavan  with  him),  for  the  appellants. — First.  It  is  matter 
of  discretion  with  the  visitors  to  have  a  chaplain  resident  in  the 
Asylum,  the  proper  discharge  of  whose  religious  duties  tends  much 
to  the  recovery  of  the  patients ;  and  the  visitors  have  not  exceeded 
the  bounds  of  reason  in  what  they  have  assigned  to  him.  The  case 
of  visitors  occupying  land  for  their  own  use  differs ;  such  are  excluded 
from  the  exemption  by  the  express  words  of  sect.  85. 

Secondly.  As  to  the  medical  superintendent,  the  only  possible 
question  can  be  whether  he  is  rateable  for  any  excess  in  the  property 
assigned  to  him.  Beg.  v.  *Stewart,  8  E.  &  B.  860  (E.  C.  L.  B.  r«^^Q 
vol.  92),  and  Beg.  v.  Fuller,  8  E.  &  B.  866,  note  {e\  show  that  ^  ^ 
he  is  only  rateable  in  respect  of  the  excess  of  what  is  reasonably 
necessary  for  the  performance  of  his  duty :  also  that  in  estimating 
that  the  station  in  life  of  the  party  should  oe  taken  into  consideration, 
and  that  merely  trifling  excess  l)eyond  what  is  reasonably  necessary 
for  himself  and  his  family  ought  to  be  disregarded.  Here  nothing 
was  allowed  beyond  what  was  thus  reasonably  necessary.  In  Gam- 
bier, appt.,  Overseers  of  Lydford,  respts.,  8  E.  &  B.  846  (E.  G.  L.  B. 
vol.  77),  the  fact  of  excess  was  found  by  the  case. 

WeUby,  in  reply. — It  is  not  enough  that  the  visitors  should  think 
particular  things  necessary  or  reasonable  for  the  chaplain  or  medical 
superintendent.  Still,  it  may  be  conceded  that  what  may  be  appro- 
priated to  him  is  not  limited  to  what  is  strictly  necessary. 

In  Bex  v.  Mathews,  Cald.  1,  in  which  it  was  held  that  the  Boyal 
Palaces  are  not  rateable  to  the  relief  of  the  poor,  Lord  Mansfield,  in 
giving  judgment,  says,  p.  4,  *'  It  is  clear,  that  when  a  servant  occupies 
a  house  and  two  acres  of  land,  whether  he  pays  for  them  by  a  rent  or 
by  service,  it  can  make  no  difference  as  to  his  being  rated :  he  is 
equally  liable." 

Blackburn,  J. — Our  judgment  must  be  to  affirm  this  rate  so  far 
as  regards  the  chaplain,  t.  e.,  be  should  be  rated  according  to  the  actual 
valae  of  the  house,  outbuildings,  and  garden  occupied  by  him;  but 
as  to  the  medical  superintendent  the  rate  should  be  altered  so  as  to 
be  in  accordance  with  the  value  or  rent  of  the  house  and  garden  at 
the  time  they  were  purchased. 

*The  case  does  not  depend  on  the  question  who  is  the  occu-  r^roi^A 
pier  of  buildings  or  lands  belonging  to  the  Crown,  which  would  ^ 
not  be  rateable  if  the  Grown  were  in  occupation ;  or  as  to  who  is  in 
the  occupation  of  lands  or  buildings  held  for  public  purposes,  which 
while  used  for  such  purposes  are  likewise  not  rateable*  In  those 
cases  the  very  essence  of  the  dispute  is,  who  is  occupier  ?  But  this 
case  arises  on  a  statute  with  special  provisions.  It  turns  on  the  85th 
section  of  16  k  17  Yict.  c.  97.  [His  Lordship  read  the  section.] 
Under  this  section,  if  lands  are  purchased  for  the  purposes  of  a 
Lunatic  Asylum,  so  long  as  they  continue  to  be  used  for  thoc^e  pur- 
poses it  matters  not  who  is  the  occupier,  they  are  rateable  at  t  ae  old 
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valoe,  not  at  the  improved  value.  I  do  not  agree  that  the  first  of 
these  questions  is  the  same  as  that  of  county  ratepayers  with  a  ch^kio 
living  in  the  vicinity  of  a  county  gaol.  Those  who  have  the  manage- 
ment of  this  Asylum  might  justly  think  that  it  was  right  and  proper 
to  appoint  a  chaplain  to  their  Asylum,  and  also  that  it  was  right  and 
proper  to  induce  him  to  reside  within  a  reasonable  distance  of  it.  It 
is  not  unreasonable  to  allow  him  a  salary,  or  give  him  an  adjoining 
house,  nor  is  it  unreasonable,  instead,  to  give  him  a  house  of  their 
own  to  live  in.  But  then  that  house  is  not  used  ''for  the  purposes 
of  the  Asylum"  within  the  meaning  of  this  section.  It  is  used  for  a 
purpose  risht  and  proper  in  itself,  and  collaterally  for  the  purposes 
of  the  Asylum,  but  the  section  means  that  it  roust  be  used  for  tho» 
purposes  in  a  sense  more  direct  than  for  securing  the  services  of  a 
chaplain.  The  chaplain  must  therefore  be  rated  for  this  property  like 
*8711  ^"^  other  occupant,  namely,  at  its  actual  value,  ^according  to 
^  the  rule  prescribed  in  The  Parochial  Assessments  Act. 
But  the  case  of  the  medical  superintendent  is  different.  The  statate 
expressly  directs,  by  sect.  55,  that  he  shall  be  resident  in  the  Asylum. 
Mr.  Webby  argued  that  the  words  '*  in  such  Asylum*^  must  be  con- 
strued to  mean  strictly  within  the  curtilage  of  the  building  where  the 
patients  sleep  at  night, — a  place  which  might  be  so  laid  in  an  indict- 
ment for  burglary.  But  that  is  not  a  reasonable  meaning  of  then 
words.  They  mean  that  his  residence  must  be  in  grounds  appropriated 
to  the  Asylum,  so  as  to  be  reasonably  within  it.  Now,  looking  at  the 
position  of  the  building  as  described!  in  this  case,  we  cannot  say  that 
It  was  not  in  the  Asylum,  if  we  once  assume  that  it  need  not  be  under 
the  actual  roof.  I  quite  agree  with  Mr.  Webby  that,  if  the  committee 
were  to  give  him  a  residence  much  beyond  what  was  right  and  proper 
for  the  purposes  of  the  Asylum,  he  would  be  rateable  for  the  excess. 
The  limit  is  difficult  to  fix,  but  I  agree  with  the  rule  laid  down  is 
Beg.  V.  Stewart,  8  E.  &  B.  860  (E.  C.  L.  B.  vol.  92),  that  where  a  man 
is  to  discharge  functions  of  this  kind  the  residence  must  be  such  &3 
would  be  reasonable  for  a  person  and  his  family  in  his  station  of  life: 
it  is  a  question  of  fact  whether  that  limit  is  exceeded ;  and  I  cannot 
say  that  it  has  been  exceeded  in  this  instance.    Here  we  find  a  medical 

gentleman,  with  a  fkmily,  has  got  a  comfortable  residence,  not  Terj 
rge,  with  a  flower-garden  attacned  to  it.  The  superintendent  having 
very  hi^h  medical  qualifications,  is  not  on  that  account  entitled  to 
this  residence :  he  should  be  a  medical  man  of  education,  and  should 
*8721  ^^^^  ^  ^residence  fit  for  such  a  person  and  his  family,— not 
^  such  a  residence  as  would  induce  a  physician  making  10,0002. 
a  year  to  go  there.  I  likewise  agree  with  what  is  said  in  Beg.  r, 
Stewart,  that  we  should  not  look  too  narrowly  into  such  a  matter,  and 
ought  to  disregard  slight  excess.  The  rate  as  to  the  medical  super- 
intendent, therefore,  should  be  according  to  the  old  value. 
Mellob,  J.  (the  onlv  other  Judge  present),  concurred. 

Bate  affirmed  as  to  Oongreve;  as  to  Brushfield  to  be  redoesd 
tfi  61 16«.    No  costs  on  either  side. 
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THE  QUEEN  tf.  The  Wardens  and  Assistants  of  The  SADDLEBS' 

COMPANY.    Jan.  80. 

[Beported  aotd,  p.  674.] 
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OopyrigJU. — Dramaiie  piece, — AaMtgnment  of  copyright  and  right  of  acting, — Regis- 
traHan.'^  iSf  4  W.  4.  c  15.— 5  d:  6  Vict.  e.  45,  w.  22,  Zi^-^Stamp.-^Leiiere  c/ 
adMtnifflra/ioii.— 55  O.  3,  e.  184,  e.  43. 

After  the  pMsimg  of  tUit  6  ik  6  Vict  e.  45,  th«  adgilaittnitor  of  the  Mtbor  of  a  drmnatie  piece 
first  acted  in  1843,  by  deed,  dated  the  14  th  April,  1859,  is  eonsideratlon  of  1002.  a«figoed  to  the 
plaintiff,  the  eopjright  and  acting  right  in  all  dramatic  pieces  written  by  the  author:  no  entry 
ef  the  ascignaient  to  the  plaintiff  had  been  made  in  the  registry  book  in  parsoanoe  of  stat.  5  k 
•  Vict.  CL  45,  s.  S2.    The  letters  of  administratieB  were  not  sUmped  nntil  March,  1863.    Hold, 

1.  Thai  the  plaintiff  night  maintain  an  actton  for  penalties  under  stat  8  A  4  W.  4,  c  15, 
against  the  deHsodant  for  representing  the  piece  without  bis  license  within  twenty-eight  years 
of  its  publication,  the  period  for  which  the  sole  liberty  of  representation  is  given  by  that  statute, 
although  the  deed  was  not  registered  under  stat  5  A  0  Vict  c  45,  s.  22. 

2.  Per  Coekhnra,  C.  J.  <^Hier«,  whether  the  plaintiff  would  be  entitled  to  the  benefit  of  stat 
5  A  6  Viet  e.  45,  wlthoat  registration  of  the  deed  ? 

3.  Thai  the  defendant  eould  not  object  to  the  adnissibillty  of  the  letters  of  administration  in 
evidenee,  on  the  ground  that  they  had  not  been  stamped  within  six  months  after  the  diseorery 
or  the  mistake  in  omitting  to  get  them  stamped,  and  the  penalty  had  not  been  paid,  in  pursuance 
ef  Stat  55  Q.  3,  e.  184,  s.  43. 

The  declaration  stated  that  the  plaintiff  was  the  proprietor  of  and 
had  the  sole  liberty  of  representing  or  causing  to  be  represented,  at 
any  place  or  places  of  dramatic  entertainment  in  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  the  Isles  of  Man,  Jersey,  and  Guern- 
sey, or  in  any  part  of  the  British  Dominions,  a  dramatic  piece  called 
"  The  Boll  of  the  Drum,*'  to  wit,  as  the  assignee  of  {Joseph  Sherlock 
Wilks,  the  administrator  of  all  and  singular  the  goods,  chattels,  credits, 
estate,  and  effects  which  were  of  Thomas  Egerton  Wilks  at  the  time 
of  his  death]  the  author  thereof,  and  which  dramatic  piece  had  been 
and  was  written  and  composed  after  the  passing  of  stat.  3  &  4  W.  4, 
c.  15,  by  E.  Wilks,  and  duly  assigned  to  the  plaintiff:  Yet  the  de- 
fendant during  the  continuance  of  such  sole  liberty,  and  within  twelve 
calendar  months  ^before  the  commencement  of  this  suit,  and  ri^at^A 
contrary  to  the  intent  of  the  statutes  in  such  case  made  and  the  l  ^'^ 
right  of  the  author  and  of  the  plaintiff  as  his  assignee,  wrongfully 
represented  and  caused  to  be  represented,  without  the  consent  in 
xmling  of  the  plaintiff  [or  the  said  Thomas  Egerton  Wilks,  or  the 
Bald  Joseph  Sherlock  Wilks,  in  writing]  first  had  and  obtained,  at 
certain  places  of  dramatic  entertainment  in  England,  the  said  produc- 
tion and  divers  parts  thereof:  whereby  the  defendant  became  liable 
for  each  and  every  such  representation  to  the  payment  to  the  plaintiff 
of  an  amount  not  less  than  408.,  or  to  the  full  amount  of  the  benefit 
or  advantage  arising  from  such  representation,  or  the  injury  or  loss 
sustained  by  the  plaintiff  therefrom,  whichever  was  the  greater 
damages.    Avermeat :  that  408.  for  each  of  the  representations  was 
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the  greater  damages  and  the  sum  payable  by  the  defendant  to  the 
plaiitiff  by  reason  of  the  premises,  and  that  the  defendant  had  not 
paid  the  same. 

P  eas.  First.  Not  guilty.  Second.  That  the  plaintiff  was  not  tbe 
proprietor  of,  nor  had  he  the  sole  liberty  of  representing  or  causing  to  be 
represented,  the  said  dramatic  piece.  Third.  That  the  plaintiff  was 
not  such  assignee.    [Fourth.    Ne  unques  administrator.] 

Issues  thereon. 

The  cause  first  came  on  for  trial  before  Blackburn,  J.,  at  the  Mid- 
dlesex Sittings  after  Hilary  Term,  1868. 

The  action  was  brought,  under  stat.  8  &  4  W.  4,  c.  15,  to  recorer 
penalties  for  infringing  the  plaintiff's  right  of  representing  or  perform- 
ing the  dramatic  piece  mentioned  in  the  declaration,  which  was  first 
acted  in  1848,  in  the  lifetime  of  the  author.  Afler  his  death,  by  deed 
*8751  ^^  assignment  dated  the  14th  April,  1859,  reciting  that  *J.  S. 
-^  Wilks  was  then  the  lawful  owner  of  certain  dramatic  pieces 
named  in  a  schedule  thereto,  among  which  was  "  The  Boll  of  the 
Drum,"  written  by  the  late  T.  E.  Wilks :  It  was  witnessed  that,  "  in 
consideration  of  lOOZ.,  J.  S.  Wilks  doth  hereby  sell,  make  '*  over  and 
assign  to  T.  H.  Lacy"  (the  plaintiff),  "his  heirs,  administrators,  and 
assigns,  all  and  every  right,  title,  and  interest  to  and  in  all  and  every 
published  and  unpublished  dramatic  pieces  written  by  the  late  T.  £. 
Wilks,  deceased,  both  copyright  and  acting-right,  without  reservation, 
and  doth  hereby  convey  to  the  said  Lacy,  his  heirs  and  assigns,  all 
property  in  any  dramatic  manuscript  of  T.  E.  Wilks  in  the  nosses- 
sion  of  J.  S.  Wilks  or  elsewhere,"  &c.  The  deed  was  executea  by  J. 
S.  Wilks  and  the  plaintiff,  and  the  lOOL  was  paid  by  the  plaintiff  to 
J.  S.  Wilks. 

It  was  admitted  that  the  defendant  had  on  five  occasions  caused 
The  Boll  of  the  Drum  to  be  represented. 

Letters  of  administration  taken  out  by  J.  S.  Wilks,  were  then  pro- 
duced, which  were  not  stamped.  It  being  objected  that,  as  the  value 
of  the  estate  was  above  20?.,  the  letters  must  have  a  proper  stamp 
affixed  in  pursuance  of  stat.  55  G.  8,  c.  184,  Sched.,  Part  in.,  the  case 
was  adjourned  until  the  Sittings  in  the  following  Term,  in  order  to 
enable  the  plaintiff  to  get  them  stamped.  Leave  was  also  given  to 
the  plaintiff  to  amend  the  declaration  by  stating  the  title  of  the 
administrator,  and  to  the  defendant  to  plead  further  as  he  might  be 
advised;  and  the  jury  were  accordingly  aischarged. 

In  pursuance  of  this  leave  the  declaration  was  amended  by  intro- 
ducing into  it  the  words  between  brackets  and  omitting  the  words 
''  in  writing^'* ;  and  the  defendant  added  the  fourth  plea. 
'*'8761  *When  the  cause  came  on  for  trial  the  second  time,  which 
■'  was  before  Wightman,  J.,  at  the  Middlesex  Sittings  during 
Easter  Term,  1868,  the  letters  of  administration  were  produced,  hav- 
ing been  stamped  with  the  proper  stamp  on  the  17th  March  preceding. 

It  further  appeared  that  no  entry  of  the  assignment  from  J.  S.  Wilks 
to  the  plaintiff  had  been  made  in  the  registry-book  in  pursuance  of 
stat.  6  &  6  Vict.  c.  45,  s.  22. 

It  was  contended  for  the  defendant :  First,  that,  the  mistake  in  not 
stamping  the  letters  of  administration  not  having  been  corrected 
within  six  months^  a  penalty  had  been  incurred  without  payment  of 
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which  the  Commissioners  had  no  power  to  stamp  them.  Secondly, 
that  for  want  of  an  entry  of  the  assignment  in  the  registry-book  tha 
exclusive  right  of  representing  the  piece  did  not  pass,  and  that  there- 
fore the  plaintiff  was  not  entitled  to  sne. 

A  veraict  was  entered  for  the  plaintiff  for  10?.,  leave  being  reserved 
to  move  to  enter  a  nonsnit  or  verdict  for  the  defendant. 

In  the  same  Term,  April  20,  Ogle  moved  accordingly. — First.  The 
stamping  of  the  letters  of  administration  did  not  make  them  admissible 
in  evidence.    By  stat.  65  G.  8,  c.  184,  s.  41,  where  the  effects  of  a 
deceased  person  have  been  estimated  at  less  value  than  they  after- 
wards prove  to  be  and  too  little  stamp  duty  has  been  paid,  the  Com- 
missioners, on  delivery  of  an  affidavit  of  the  true  value,  may  affix  the 
proper  stamp  on  payment  of  the  full  duty  without  any  allowance  for 
that  already  paid,  and  of  the  usual  penalty  payable  for  stamping  deeds, 
after  the  execution  thereof  *(stat.  87  Q.  3,  c.  186,  s.  2) :    Pro-  r^o^'T 
Tided  that  if  application  be  made  within  six  months  after  the  '- 
true  value  shall  be  ascertained  and  the  discovery  of  the  mistake^  it 
appearing  by  affidavit  that  no  fraud  or  delay  was  intended,  the  Com- 
missioners may  remit  the  penalty  and  stamp  the  instrument  on  P&Y- 
meat  of  the  difference  of  duty  only.    But  by  sect.  48,  as  is  saia  in 
Tilsley  on  the  Stamp  Laws,  2d  ed.  p.  622,  "  If  application  be  not  made 
to  rectify  the  mistake  within  the  six  months,  not  only  is  the  before- 
mentioned  penalty  payable  on  stamping  the  instrument,  but  the 
executor  or  administrator  is  (under  sect  48)  personally  liable  also  to 
a  penalty  of  lOOZ.,  and  a  further  sum  of  1021  per  cent,  on  the  deficiency 
of  duty.^    The  Commissioners  did  not  remit  the  penalty  as  they  might 
have  done  under  the  proviso  to  sect.  41  if  the  administrator  had  brought 
himself  within  it.    Stat.  6  W.  &  M.  c.  21,  s.  11,  enacts,  that  no  instru- 
ment required  to  be  stamped  shall  be  pleaded  or  given  in  evidence  in 
any  Court  until  as  well  the  duty  as  the  penalty,  when  the  same  shall 
have  been  incurred,  shall  be  first  paid,  a  receipt  produced  for  the 
same,  and  until  the  instrument  has  been  stamped.    That  section  does 
pot  give  the  Commissioners  power  to  remit  the  penalty  of  5001.  given 
in  it ;  and  by  stat.  55  G.  8,  c.  184,  s.  8,  the  powers,  provisions,  &c., 
of  former  Acts  are  to  be  applied  for  raiding,  levying,  collecting,  and 
Becuring  the  new  duties  granted  by  that  Act :  Chitty's  Stamp  Laws, 
2d  ed.,  by  Hulme,  pp.  68,  64.     [Blackburn,  J. — Sect.  48  imposes  an 
independent  penalty  for  not  having  made  the  application  within  six 
inonths  after  the  discovery  of  the  mistake,  not  a  penalty  for  not  stamp- 
ing the  document :  it  does  not  affect  the  admissibility  of  the  letters  of 
administration  in  evidence.]     *The  time  when  the  stamp  was  rwo^o 
impressed  may  be  shown  :  Green  v.  Da  vies,  4  B.  &  C.  235  (E.  *• 
C.  L.  R.  vol.  18) ;  and  it  is  competent  to  the  defendant  to  take  the 
objection  that  the  letters  of  administration  Were  not  properly  stamped, 
without  pleading  it :  Field  v.  Woods,  7  A.  &  E.  114  (E.  C.  L.  R.  vol.  84)l 
Secondly.  The  plaintiff  had  not  the  sole  right  of  representation. 
[He  cited  stat.  5  &  6  Vict.  c.  45,  s.  22 ;  Russell  v.  Smith,  12  Q.  B.  217 
(£.  C.  L.  R.  vol.  64).] 

Crompton,  J. — ^On  the  first  point  there  is  no  pretence  for  a  rule. 
^he  letters  of  administration  were  properly  stamped  under  sect.  41 
of  stat.  55  O.  8,  c.  184.  As  soon  as  the  Commissioners  chose  to  affix 
a  stamp,  we  cannot  say  they  might  not  .do  so ;  and  the  penalty  may 
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luiye  been  readtfced.  Sect.  4S  has  nothing  to  do  with  stamping  docu- 
ments ;  it  imposes  a  penalty  on  the  executor  of  administrator  for  not 
disclosing  the  efiEects  belonging  to  the  deceased  within  the  time  pre- 
scribed. We  cannot  allow  third  persons  at  Nisi  Prios  to  show,  by 
way  of  defence  to  an  action  for  infringing  the  right  of  a  plaintiff 
derived  from  the  administrator,  that  this  penalty  has  been  incurred. 

Oh  the  second  point,  which  arose  in  Bussell  v.  Smith,  12  Q.  B.  217 
(K  C.  L.  B.  vol.  64).  there  should  be  a  rule  nisi. 

Blaokbubn  and  Mkllor,  Js.,  concurred. 

Bule  refused  on  the  second  ground ; 
rule  nisi  on  the  third. 
*fi7dl  *J^oniagu  WiUiami  and  Day  showed  cause. — ^The  author  of 
•'a  dramatic  piece  possesses  the  copyright  and  the  sole  right  of 
representing  or  performing  the  piece.  By  stat.  8  &  4  W.  4,  c  15^  s.  1, 
the  author  of  any  dramatic  piece  composed,  but  not  printed  and  pab- 
lished,  by  him  or  his  assignee,  or  the  assignee  of  such  author,  shall 
have  the  sole  liberty  of  representing  it  in  any  place  of  dramatic  enter- 
tainment ;  and  the  author  of  any  dramatic  piece,  printed  and  published 
by  him  or  his  assignee,  or  the  assignee  of  such  author,  shall  have  the 
sole  liberty  of  representing  it  at  any  place  of  dramatic  entertainment  for 
twenty-eight  years ;  and  sect.  2  subjects  any  person  who  infringes  that 
nght  to  a  penalty  or  damages*  This  dramatic  piece  was  first  repre- 
sented in  1848,  and  therefore  the  plaintiff  may  maintain  his  action 
vnder  that  statute,  notwithstanding  the  provisions  of  stat  6  &  6  Vict 
e.45. 

Stat.  5  &  6  Yict.  c.  45,  s.  2,  defines  the  word  "  copyright"  to  mean 
^  the  sole  and  exclusive  liberty  of  printing  or  otherwise  multiplying 
topics  of  any  subject*'  to  which  the  word  is  applied  in  the  Act.    This 
assignment,  not  being  restored,  does  not  convey  the  copyright  hot 
only  the  sole  right  of  representation.    Sect.  20,  after  reciting  the 
passing  of  stat.  8  &  4  W.  4,  c.  16,  and  that  it  was  "  expedient  to  extend 
the  term  of  the  sole  liberty  of  representing  dramatic  pieces  given  by 
that  Act  to  the  full  time  by  this  Act  provided  for  the  continuance  of 
copyright ;"  and  that  it  was  "  expedient  to  extend  to  musical  compo- 
sitions the  benefits  of  that  Act,  and  also  of  this  Act ;"  enacts  "  that  the 
provisions  ot  the  said  Act  of  his  late  Majesty,  and  of  this  Act,  shall 
apply  to  musical  compositions,  and  that  the  sole  liberty  of  represent- 
*8801  ^°^  ^^  performing,  or  causing  or  permitting  to  be  ^represented 
^  or  performed,  any  dramatic  piece  or  musical  composition,  shall 
endure  and  be  the  property  of  the  author  thereof  and  his  assigns,  for 
the  term  in  this  Act  provided  for  the  duration  of  copyright  in  books; 
and  the  provisions  hereinbefore  enacted  in  respect  of  the  property  of 
such  copyright,  and  of  registering  the  same,  shall  apply  to  the  liberty  of, 
representing  or  performing  any  dramatic  piece  or  musical  composition, 
as  if  the  same  were  herein  expressly  re*enacted  and  applied  thereto, 
save  and  except  that  the  first  public  representation  or  pierformance  of 
any  dramatic  piece  or  musical  composition  shall  be  deemed  eqaivalent, 
in  the  construction  of  this  Act,  to  the  first  publication  of  any  hixk: 
Provided  always,  that  in  case  of  any  dramatic  piece  or  musical  com- 
position in  manuscript^  it  shall  be  sufficient  for  the  person  haviog  the 
sole  liberty  of  representing  or  performing,  or  causing  to  be  represented 
9F  performed  the  sune,  to  register  only  the  title  thereof  the  name  and 
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place  of  abode  of  tbe  author  or  composer  thereof,  the  name  and  place 
of  abode  of  the  proprietor  thereof,  and  the  time  and  place  of  its  first 
representation  or  performance."    This  section  contains  a  provision, 
not  a  requisition,  for  registration  in  the  case  of  a  person  having  the 
sole  liberty  of  representing  or  performing  a  dramatic  piece  in  manu« 
script.    Under  sect.  21,  by  which  the  person  who  has  the  sole  liberty 
of  representing  such  dramatic  piece  shall  have  the  remedies  given  by 
Stat.  8  &  4  W.  4,  c.  15,  the  assignee  has  the  same  power  to  sue  for 
penalties  as  the  author  or  original  proprietor.    Sect.  22  enacts  that 
**  no  assignment  of  the  copyright  of  any  book  consisting  of  or  contain- 
ing a  dramatic  piece  or  musical  composition  shall  be  holden  to  convey 
to  the  assignee  the  right  of  representing  or  performing  such  dramatic 
*piece  or  musical  composition,  unlesa  an  entry  in  the  said  r«ooi 
registry-book  shall  be  made  of  such  alignment,  wherein  shall   !> 
be  expressed  tbe  intention  of  the  parties  that  such  right  should  pass 
by  such  assignment.".   The  object  of  this  section  was  to  keep  distinct 
tbe  copyright  and  tbe  right  of  representing  and  to  enable  the  author 
to  assign  the  copyright  and  retain  the  right  of  representing.     [Black* 
'BUtLS,  J. — That  section  is  explained  by  reference  to  tbe  decision  in 
Cumberland  v.  Planch^  1  A.  &  E.  680  (K  0.  L.  E.  vol.  28).]    This 
assignment  in  express  terms  conveys  the  acting  right,  and  therefore 
need  not  be  registered.    Sect.  24  enacts  that  '*  No  proprietor  of  copy- 
right in  any  book  which  shall  be  first  published  after  the  passing  of 
this  Act  shall  maintain  any  actioii  or  suit,"  for  infringement  of  the 
copyright,  unless  he  shall  first  *'  hs^ve  caused  an  entry  to  be  made,  in 
the  book  of  registry  of  the  Stationers'  Company,  of  such  book,  pursu- 
ant  to  this  Act,"  provided  that  the  omission  to  register  *'  shall  not 
aftect  tbe  copyright  in  any  book,  but  only  tbe  right  to  sue" :  **  Pro- 
vided also,  that  nothing  herein  contained  shall  prejudice  the  remedies 
which  the  proprietor  of  the  sole  liberty  of  representing  any  dramatic 
piece  shall  have  by  virtue  of"  [stat.  8  &  4  W.  4,  c  15],  '*or  of  this 
Act,  although  no  entry  shall  be  made  in  the  book  of  registry  afore- 
said."   This  section  does  not  apply  because  the  second  proviso  excepts 
the  sole  liberty  of  representing  dramatic  pieces:  Bussell  v.  Smith,  1% 
Q.  B.  217,  287-8  (E.  C.  L.  B.  vol.  64). 

K  T.  Ook,  R.  E.  Turner,  and  A.  K.  Slephemon,  in  support  of  the 
rule. — Gamberland  v.  Planch^  decided  that  under  stat.  8  &  4  W.  4,  c. 
15,  a  transfer  ot  the  property  in  a  dramatic  work  passed  the  sole  right 
of  ^representing  it:  and,  that  being  thought  a  hardship  on  r^goo 
Authors,  stat.  5  &  6  Vict,  c  45,  s.  22,  was  passed  to  enable  ^ 
authors  parting  with  the  copyright  to  retain  the  right  of  representa- 
tion. By  sect.  20  the  preceding  provisions  in  respect  of  the  property 
of  copyright  and  of  registering  apply  to  the  liberty  of  representing  a 
dramatic  piece ;  the  proviso  says  what  it  shall  be  sufficient  to  register. 
The  object  was  to  protect  the  lessees  of  theatres  against  proceedings 
for  penalties.  Where  there  is  siqaply  an  assignment  of  an  acting  or 
stage  right,  registration  is  not  required;  but  where  the  assignment 
includes  also  the  copyright  it  must  have  been  intended  that  it  should  be 
registered.  This  construction  will  reconcile  sects.  20  and  24.  [Black- 
BURK,  J. — Sect.  20  enables  the  proprietor  of  a  right  of  representatioa 
to  register  it,  but  does  not  make  it  compulsory.  Cockbubn,  C.  J.— 
It  may  be  that  the  plaintiff  not  having  registered  has  not  brought  him^ 
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self  within  stat.  6  k  d  Yiot.  o.  46,  so  as  to  get  the  benefit  of  th^ 
extended  term  for  the  enjoyment  of  the  exclusive  right.  Cromptox, 
J. — The  statute  treats  the  copyright  and  the  right  of  representation 
as  distinct,  because  in  sect.  22  it  says  the  assignment  of  the  one  shall 
not  pass  the  other.]*  In  Bussell  v.  Smith,  12  Q.  B.  217  (E.  C.  L.  R. 
vol.  64),  there  was  no  assignment.  [Mellob,  J. — Why  may  there  not 
be  two  modes  of  assignment,  one  by  entry  in  the  registry  and  another 
by  an  ordinary  instrument  of  assignment  ?] 

CocKBURN,  G.  J. — This  rule  must  be  discharged.  The  22d  aecticMi 
of  stat  6  &  6  Yict.  c.  46,  has  no  application  to  the  present  case, 
because  here  is  an  assignment  not  only  of  the  copyright,  but  of  the 
*8831  ^'?^^  ^^  represent  *this  dramatic  piece.  That  section  in  terms 
^  applies  only  to  the  effect  of  an  assignment  of  the  copyright, 
and  was  intended  to  correct  what  had  probably  been  an  omission  in 
previous  legislation ;  for  upon  the  construction  of  stat.  8  &  4  W.  4, 
c.  16,  8.  1,  by  this  Court,  in  Cumberland  v.  Planch^,  1  A.  &  E.  dSO 
(E.  C.  L.  B.  vol.  28^,  the  assignment  of  the  copyright  of  a  dramatic 
j>iece  carried  with  it,  incidentally,  the  exclusive  right  of  representa- 
tion. Sect.  22  of  stat  6  &  6  Yict.  c.  46,  was  intended  to  meet  that 
decision,  by  enacting  that  no  assignment  of  the  copyright  of  a  dra- 
matic piece  or  musical  composition  should  be  holden  to  convey  the 
right  of  representing  or  performing  it,  unless  an  entry  was  made  ia 
the  registry-book  that  it  was  the  intention  of  the  parties  that  such 
right  should  pass  by  the  assignment.  That  enactment  does  not  apply 
to  a  case  in  which  tnere  is  an  assignment  of  the  right  of  representing 
or  performing.  In  this  case  there  is  an  assignment  of  the  right  of 
acting,  as  well  as  of  the  copyright;  and  it  does  not  follow  that, 
because  sect.  24  requires  registration  of  an  assignment  of  the  copy- 
right, and  there  is  such  an  assignment  here,  therefor^  the  assignment 
of  the  right  to  represent  is  in  any  way  aftected.  Utile  per  inutile 
non  vitiatur.  Where  a  person  professes  to  convey  two  things,  one  of 
which  he  has  a  right  to  convey,  and  the  other  he  has  not,  the  instru- 
ment operates  to  pass  the  property  in  that  which  he  has  a  right  to 
convey,  and  the  rest  is  surplusage.  Therefore  I  think  that  these  22d 
and  24th  sections  do  not  apply.  If  this  had  been  a  proceeding  under 
stat.  6  &  6  Yict.  c.  46,  it  might  have  been  a  question  whether  that 
statute  contemplating,  as  appears  from  sect.  20,  a  registration  of  the 
*8841  ^^8^^  ^^  representation,  as  well  as  of  the  ^copyright,  a  person 
^  could  have  any  of  the  benefits  which  that  statute  confers  on 
registration  until  he  had  registered  the  right  of  representation.  But 
this  is  a  proceeding  under  the  former  Act,  which  relates  to  the  exclu- 
sive right  of  representing  dramatic  pieces,  and  gives  that  right  for  a 
licertain  period.  While  the  enactment  in  sect.  24  of  stat.  6  &  6  Vict 
!  0.  46,  requires  registration  before  a  person  can  proceed  to  enforce  any 
of  the  advantages  which  that  Act  gives,  the  second  proviso  leaves  a 
person  who  would  be  entitled  to  proceed  under  stat.  8  &  4  W.  4  c 
16,  in  the  same  position  as  he  was  in  before.  There  is  nothing  in  the 
later  statute  which  operates  to  prevent  the  plaintiff  having  the  benefit 
of  the  provisions  of  the  former  statute,  and  therefore  be  may  recover 
these  penalties. 

Cbomptok,  J. — I  am  of  the  same  opinion.    The  rule  was  granted 
on  the  construction  of  the  22d  section  of  stat  6  &  6  Yict  c.  45,  and 
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ve  have  to  consider  whether  it  is  necessary  that  there  should  be  a 
registration  of  the  right  of  representing  or  performing  a  dramatio 
piece.    It  was  conceded  that  if  this  had  been  only  an  assignment  of 
the  right  of  representing,  it  would  not  require  registration.    If  it 
could  have  been  pointed  out  that  in  previous  legislation  there  was 
any  prohibition  against  proceeding  for  penalties  until  the  registration 
of  a  dramatic  piece,  I  should  have  thought  that  sect.  20  of  stat.  5  &  6 
Yict.  c.  45  applied ;  but  it  is  conceded  that  there  is  no  such  prohibi- 
tion.   Then  we  come  to  sect.  22.    The  key  for  the  understancling  of 
this  section  is  given,  as  pointed  out  by  my  brother  Blackburn,  by  the 
decision  in  Cumberlana  v.  Planch^,  1  A.  &  E.  680  (£.  C.  L.  R.  vol. 
27).   In  that  case  it  was  held  *that  the  assignment  of  the  copy-    r«(Qo-» 
right  of  a  dramatic  piece  passed  the  sole  right  of  representing   '-      ^ 
it,  as  incidentally  appended  to  the  copyright ;  and  the  22d  section  of 
the  later  Act  was  meant  to  qualify  that  doctrine,  and  does  not  apply 
to  the  bringing  of  an^action  for  infringing  the  right  of  representing, 
hut  to  the  mode  of  acquiring  that  right    The  assignment  of  the 
copyright  is  treated  as  a  distinct  matter  from  the  right  of  represent- 
ing or  performing  the  dramatic  piece :  and  the  effect  of  the  section  is, 
that  the  right  of  representation  shall  not  pass  under  an  assignment 
of  the  copyright  alone,  unless  there  is  an  entry  showing  that  it  was 
the  intention  of  the  parties  to  treat  it  as  an  assignment  of  the  acting 
right  also.    There  is  no  restriction  on  the  right  of  representation 
passing  by  a  distinct  grant ;  and  if  any  was  intended,  it  ought  to 
nave  ^n  expressed.    The  present  case  was  at  an  end  when  the  coun- 
sel for  the  defendant  were  unable  to  sav  that  there  was  any  enactment 
requiring  registration  of  a  deed  which  conveyed  only  the  right  of 
representation.    For  the  putting  into  such  a  deed  something  else^ 
viz.,  an  assignment  of  the  copyright  to  which  the  grantor  might  have 
no  title,  cannot  injure  the  grant  of  the  right  of  representation, — the 
assignee  might  acquire  a  title  to  the  one  and  not  to  the  other:  and 
the  right  to  the  one  would  pass,  though  something  necessary  to 
pass  the  other  had  not  been  done.    Therefore  I  agree  that  the  22d 
section  does  not  apply  to  the  present  case.    But  as  to  sect.  24,  I 
doubt  whether,  if  it  nad  not  been  for  the  second  proviso,  registration 
would  not  have  been  necessary.    The  22d  section  does  not  apply 
merely  to  the  provisions  of  this  Act  of  Parliament,  but  is  a  general 
enactment  as  to  the  copyright  of  dramatic  pieces,  and  *as  to  r«QQa 
the  right  of  representing  or  performing  such  dramatic  pieces.  ^ 
And  I  am  not  prepared  to  say  that  the  24th  section  also  might  not 
apply  to  both  rights  under  the  one  statute  as  well  as  the  other.    It 
says,  '^that  no  proprietor  of  copyright  in  any  book  which  shall  be 
first  published  after  the  passing  of  this  Act  shall  maintain  any  action, 
&c.,  unless  he  shall,  before  commencing  such  action,  &c.,  have  caused 
an  entry  to  be  made,  in  the  book  of  registry."    But  then  there  is  the 
second  proviso,  that  this  shall  not  extend  to  the  proprietor  of  a  sole 
right  of  representation  (keeping  up  the  distinction  in  the  22d  section), 
or  prevent  him  bringing  an  action  for  the  infringement  of  that  right. 
By  this  proviso  the  section  is  expressly  made  not  to  apply  to  oases 
of  this  kind.    Therefore  the  plaintiff  was  not  bound  to  register  the 
assignment  of  the  ri^ht  of  representation ;  and  there  is  nothing  to 
prevent  him  from  maintaining  this  action. 
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Blackburn,  J. — ^Seot  2  of  Btat.  5  &  6  Vict.  c.  45,  enacts  "  That,  ia 
the  construction  of  this  Act/'  '^  the  word  '  copyright'  shall  be  con- 
strued to  mean  the  sole  and  exclusive  liberty  of  printing  or  otherwise 
multiplying  copies  of  any  subject  to  which  the  said  word  is  herein 
applied;"  and  sect  22,  using  the  word  "copyright'*  in  that  seiue, 
says  *^  that  no  assignment  of  the  copyright  of  any  book,"  that  is, 
"  the  sole  and  exclusive  liberty  of  publishing  and  multiplying  copies," 
"consisting  of  or  containing  a  dramatic  piece  or  musical  composition 
shall  be  holden  to  convey  to  the  assignee  the  right  of  representing  or 
performing  such  dramatic  piece  or  musical  composition,  unless  an 
entry  in  the  said  registry-book  shall  be  made  of  such  assignment, 

*8871   ^^^^i^/'  ^^^^  *^^f  i"  ^^®  ei^try,  "  shall  be  expressed  the  ioten- 
^   tion  of  the  parties  that  such  right  should  pass  by  such  assign- 
ment."    The  question  principally  is,  what  is  the  meaning  of  this  22d 
section  ?     We  must  consider  what  the  state  of  the  law  was  before,  in 
order  to  ascertain  the  intention  of  the  legislature,  as  expressed  in 
these  words.    On  the  construction  of  stat.  8  &  4  W.  4,  c.  15,  which  gave 
to  the  author  of  a  dramatic  piece  and  his  assigns  the  sole  and  excln- 
sive  right  of  performing  that  dramatic  piece,  it  had  been  decided  in 
Cumberland  v.  Planch^  1  A.  J^  £.  580  (E.  C.  L.  B.  vol.  28),  that  the 
assignment  of  the  copyright,  by  implication  of  law,  conveyed  with  it 
the  exclusive  right  of  performing  the  dramatic  piece,  as  well  as  the 
right  of  multiplying  copies.    The  reason  of  that  decision  is  given  by 
Littledale,  J.,  p.  587,  "  The  assignee  of  whom  the  Act  speaks,  is  the 
assignee  of  the  copyright."    That  was  thought  a  hardship:  the  legis- 
lature seem  to  have  considered  that  the  author,  when  he  assigned  the 
copyright,  might  not  mean  to  convey  to  the  .assignee  the  right,  or  at 
any  rate  the  exclusive  right,  of  dramatic  performance.    And  there- 
fore, by  the  22d  section  of  the  subsequent  Act,  they  say  that  the 
assignment  of  the  copyright,  that  is,  the  assignment  of  the  right  of 
publishing  and  multiplying  copies^  shall  no  longer  be  taken  to  mean 
the  assignment  not  only  of  that,  but  <^  the  acting  or  dramatic  righ^ 
unless  the  parties  reallv  did  so  intend,  in  which  case  they  shall  make 
an  entry  in  the  book  of  registry  that  such  was  their  intention.   And  if 
such  entry  is  untrue  or  incorrect,  sect  14  enables  the  party  aggrieved 
to  apply  to  the  Court  or  a  Judge  to  expunge  or  vary  it](a)    In  the 
present  case,  the  assignment  conveys  the  copyright ;  and,  in  express 
*8881   ^^^"^'  conveys  "^the  acting  right  also.    And  the  contention  of 
^  the  defendant  must  be,  that  a  conveyance  of  the  acting  rights 
which,  if  it  stood  alone,  would  be  good  and  valid  without  registra- 
tion, is  vitiated  and  rendered  null  by  introducing  in  the  same  instru- 
ment a  conveyance  of  the  copyright  which  requires  registration ;  in 
other  words,  that  the  22d  section  is  to  be  construed  as  rendering  nail 
and  void  in  such  a  case  the  express  conveyance  of  the  acting  right,, 
which  would  not  by  itself  require  registration.   That  cannot  be  what 
the  Legislature  meant ;  and  therefore  the  22d  section  does  not  raise 
any  obstacle  to  the  maintenance  of  this  action. 

MELLOB,  J.— Stat.  8  &  4  W.  4,  c.  25,  annexed  to  the  copyright 
belonging  to  the  author  the  sole  right  of  representation;  and  ander 
that  statute  Cumberland  v.  Planohtf,  1  A.  &  E.  680  (K  C.  L.  R  vol. 
28),  decided  in  eflSsct,  that  where  there  there  was  an  assignment  of  a 

(a)  See  Es  parte  Darideog,  S  B.  4  B.  577  (B.  a  L.  B.  roL  75). 
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copyright  it  conveyed  also  the  right  thus  annexed  to  it  by  the  statute; 
Stat.  5  &  6  Yict.  c.  46,  s.  20,  amends  the  former  statute  by  extending 
the  sole  liberty  of  representing  dramatic  pieces  during  the  existence 
of  the  copyright,  ana  by  extending  the  law  to  musical  compositions. 
It  may  be  that  the  person  who  drew  this  Act,  having  in  his  mind  the 
effect  of  the  former  one,  and  the  decision  of  this  Court  in  Cumberland 
V.  Planch^,  thought  it  necessary  to  expressly  provide,  by  the  22d 
section,  that  the  effect  of  the  assignment  of  the  copyright  should  not 
he  so  extensive  as  that  given  to  it  by  that  decision,  and  therefore 
introduced  the  provision  that  it  should  not  have  that  effect,  unless 
the  intention  of  the  parties  was  expressed  in  the  book  of  registry. 
That  may  have  been  the  object  ♦of  the  section ;  at  all  events,  r<,ooA 
there  is  nothing  in  it  or  in  any  other  to  require  registration  ^ 
of  an  assignment  of  the  acting  right.  I  therefore  agree  that,  on  the 
construction  of  stat.  5  &  6  Yict.  c.  45,  this  rule  ought  to  be  discharged. 

Rule  dischargeoL 
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Jdmi$9um  of  dvh.-^  Wani  <f  tiamp  1o  aWJelef.— 19  <^  20  VieL  e.  81,  «.  Z.--Enrol' 

ment, — Poverty  qf  dark. 

1*  Whtn  artielef  of  oltrkabip  to  an  ftttonioj  haro  not  boon  tUmpod  within  the  required  tiae, 
and,  ander  stet  19  A  20  Viet  e.  81,  t.  8,  are  ttamped  afterwards  by  penaission  of  the  Commia* 
•tenen  of  the  Treasury  on  payment  of  the  penalty,  the  Court,  both  for  the  pnrpo«e  of  proteoUng 
ths  rerenne  and  for  Inrarlog  the  reipeotability  of  tboee  who  are  to  beeome  altomeyi,  ihovMf 
before  the  serriee  mder  the  attitamped  artieies  to  allowed  to  eomit,  be  satisfied  that  the  drratt- 
tliaees  art  saehas  to  aoeoaat  for  the  omission  to  pay  the  doty  and  enrol  the  artieies  in  die  Ume. 

2.  A  person  waa  da^y  articled  to  an  attorney,  who  before  the  period  of  serrioe  eipired  became 
baakropt,  and  finally  was  stmek  off  the  rolls.  Before  the  artieies  were  eaneelted,  the  elerk 
•Dtered  into  an  agreement  in  writing  with  another  attorney  to  proenrs  an  assignment  of  the 
srtieles,  and  in  the  mean  time  to  serre  as  his  elerk.  The  former  attorney  refosed  to  exeente  an 
Mtignment  of  the  original  artietea.  The  new  artioles  were  not  stamped  during  the  serrioe^  In 
eeasequeoee,  as  the  elerk  deposed  on  oath,  of  his  porerty ,  but  by  permission  of  the  Commissioners 
ef  the  Treasury,  under  stat  19  A  SO  Viet  e.  88,  a.  1,  they  were  afterwards  stamped  on  payment 
of  the  penalty.  The  Court,  under  the  eireumstanees,  allowed  the  new  artieies  to  be  enrolled, 
sad  the  serriee  under  them  to  count  ttom  the  date  of  the  clerk's  discharge  lh>m  the  original 
inieles. 

In  December,  1859,  Walter  Wilson  was  articled  to  Richard  Sill, 
of  Birmingham,  attorney  at  law  and  solicitor,  for  iSve  years,  and  the 
articles  of  clerkship  were  duly  stamped  and  enrolled  in  the  Master's 
oiBce.  In  May,  1861,  Sill  executed  an  assignment  for  the  benefit  of 
his  creditors,  and  left  England*  Sill's  attorney  then  gave  Wilson 
permission  to  make  arrangements  for  serving  *the  residue  of  r«ogA 
the  term  of  five  years  with  some  other  attorney,  and  promised  *• 
to  procure  for  this  purpose  an  assignment  of  the  articles  by  Sill,  who 
however  afterwards  refused  to  execute  it. 

In  June,  1861,  Wilson  arranged  with  Messrs.  Bamett,  MarloW  k 
Bamett,  attorneys,  at  Walsall,  to  serve  them  for  the  residue  of  that 
term,  who  agreed  to  accept  an  assignment  of  the  articles,  with  which 
arrangement  the  attorney  of  Sill  expressed  his  concurrence.  On  the 
2lflt  June,  Wilson  agreed  with  Sill  that  the  service  should  cease  from 
that  date,  and  on  the  24th  Wilson  entered  the  service  of  Messrs. 
Bariiett,  Marlow  &  Bamett,  under  the  above  arrangement,  and  on  the 
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22d  October,  1861,  the  following  agreement  was  entered  into  by 
them. 

"  Memorandum  of  agreement  made  thia  22d  day  of  October,  1861, 
between  Walter  Wilson,  of  Handsworth,  attorney  s  clerk,  of  the  one 
part,  and  Messrs.  Barnett,  Mario w  &  Barnett,  oi  Walsall^  attomeja, 
of  the  other  part. 

"  Whereas  the  said  Walter  Wilson  was,  in  the  month  of  December, 
1859,  articled  to  Richard  Sill,  of  Birmingham,  attorney,  to  serve  for 
the  term  of  five  years ;  and  whereas  the  said  Walter  Wilson  has  left 
the  said  Richard  Sill,  and  is  under  an  engagement  with  the  said' 
Messrs.  Barnett,  Marlow  &  Barnett  to  obtain  a  transfer  of  his  said 
articles  from  the  said  Richard  Sill  to  them  for  the  remainder  of  the 
said  term  of  five  years,  subject  to  the  payment  by  the  said  Messrs. 
Barnett,  Marlow  k  Barnett  to  the  said  Walter  Wilson  of  a  salary  d 
8Z.  10«.  per  week;  and  whereas  the  said  Messrs.  Barnett,  Marlow  & 
Barnett  have  this  day  advanced  to  or  on  behalf  of  the  said  Walter 

♦8911  ^^^^^  ^^®  ^""^  ^f  1^*^- 1*^*-  ®^-»  *^^  ^^^'  ^^^  ♦Walter  Wilson 
-'  hath  agreed  to  deliyer  to  them,  the  said  Messrs.  Barnett,  Mar- 
low &  Barnett,  certain  furniture  by  way  of  security  for  the  said 
advance,  but  which  said  furniture  is  estimated'to  be  under  the  value 
of  the  sum  of  104?.  17«.  6d. :  It  is  witnessed  that,  in  consideration  of 
the  said  advance  of  104?.  17«.  6(2.  this  day  paid  to  or  on  behalf  and  at 
the  request  of  the  said  Walter  Wilson  by  the  said  Messrs.  Barnett, 
Marlow  &  Barnett,  the  said  Walter  Wilson  doth  hereby  undertake 
and  agree  that  he  will,  within  three  months  from  the  date  hereoC 
obtain  a  legal  transfer  of  his  said  articles  from  the  said  Richard  Sill 
to  the  said  Messrs.  Barnett,  Marlow  &  Barnett,  and  until  such  tranter, 
and  until  the  expiration  of  the  said  term  of  five  years,  and  until  the 
sum  hereinafter  mentioned,  with  interest  for  the  same  after  a  rate  of 
6L  per  cent,  per  annum,  shall  be  paid  and  satisfied  in  manner  herein- 
after mentioned,  shall  serve  the  said  Messrs.  Barnett,  Marlow  k  Bar- 
nett as  their  clerk  at  a  salary  of  81  10«.  per  week,  from  which  said 
salary  it  is  hereby  agreed  and  declared  that  it  shall  be  lawful  {or  the 
said  Messrs.  Barnett,  Marlow  &  Barnett  to  deduct  and  retain  the  sum 
of  12L  weekly  and  every  week  until  the  whole  of  the  sum  of  1041  lis, 
6d„  with  interest  thereon  or  on  so  much  thereof  as  shall  from  time  to 
time  remain  unpaid,  at  the  rate  of  61  per  cent,  per  annum,  shall  be 
fully  paid;  and  the  said  Walter  Wilson  doth  hereby  further  agree 
that  he  will  not  at  any  time  hereafter  carry  on  the  practice  of  an 
attorney  at  law  or  solicitor,  either  by  himself  or  in  partnership  with 
any  other  person  or  persons,  or  serve  as  clerk  to  any  other  attorney 
or  solicitor  at  Walsall  aforesaid,  or  any  other  place  (except  the  tovn 
of   Birmingham)  within   a  circuit    or   ten  miles  from   the  parish 
*8921  ^^^^''^^  ^^  Walsall,  without  the  leave,  license,  and  consent  in 
^  writing  from  the  said  Messrs.  Barnett,  Marlow  k  Barnett  fint 
had  and  obtained.    As  witness  the  hands  of  the  parties,"  &a    Wit- 
ness, &c. 

On  the  18th  of  November,  Sill  became  bankrupt,  and  in  Hilarv 
Term,  1862,  was  struck  off  the  rolls.  In  Easter  Term,  1862,  ISm 
May,  an  order  of  Court  was  made  that  Wilson  be  discharged  from  his 
articles  to  Sill,  and  be  at  liberty  to  enter  into  further  articles  for  the 
residue  of  his  seryice  of  five  years  to  Barnett,  Marlow  k  Barnett 
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Wilson  stated  on  affidavit  that  he  was  informed  and  believed  that, 
this  being  more  than  six  calendar  months  after  that  agreement  of  22a 
October,  1861,  that  agreement  could  not  then  be  stamped  unless  on 
payment  of  lOk  for  its  not  having  been  stamped  within  fourteen  daya 
from  the  date,  and  would  not  be  enrolled  until  stamped  and  the 
penalty  paid :  and  that,  in  consequence  of  his  having  to  repay  Messrs. 
Barnett,  .Marlow  &  Harnett  the  sum  of  104/.  178.  6rf.,  with  interest,  as 
in  the  agreement  of  22d  October,  1861,  mentioned,  and  having  no 
means  of  obtaining  or  realizing  the  money  necessary  for  the  payment , 
of  the  penalty,  except  what  he  could  save  from  his  salary  after  pay- 
ment to  Messrs.  Barnett,  Marlow  &  Barnett  of  the  sum  of  1042. 17«. 
6cL  and  interest,  and  maintenance  of  himself  and  family,  he  was  unable 
to  pay  the  penalty  of  102.  until  the  sum  of  104Z.  17«.  6<f.  had  been 
paid  off  and  discharged;  but  that  it  was  paid  off,  with  the  interest^ 
at  the  time  of  the  present  application. 

The  agreement  of  22d  October,  1861,  was  signed  by  Wilson,  and 
delivered  by  him  on  the  date  thereof  to  one  of  the  firm  of  Barnett, 
Harlow  k  Barnett,  upon  the  understanding  that  the  firm  should  sign 
it,  and  it  remained  in  *their  possession,  but  in  July,  1868,  it  r^ogo 
was  ascertained  that  it  had  not  been  signed  by  any  of  them.       '- 

The  affidavit  of  Wilson  further  stated  that  he  had  an  opportunity 
of  making  other  and  better  arrangements  for  himself  if  he  were  duly 
qualified  to  act  as  an  attorney ;  that  he  was  forty-seven  years  of  age, 
and  had  for  the  last  twenty  years  been  employed  as  an  attorney's 
managing  clerk ;  that  he  had  no  other  means  of  livelihood  and  of 
maintaining  himself  and  family  than  the  receipt  of  his  salary  under 
the  above  agreement,  and  that,  unless  admitted  an  attorney  in  or  about 
Hilary  Term,  1864,  he  would  have  to  leave  the  service  of  Messrs. 
Barnett,  Marlow  k  Barnett,  and  his  professional  prospects  would  con* 
sequently  be  much  injured. 

it  was  likewise  stated  on  affidavit  that  the  agreement  of  the  22d 
October,  1861,  was  always  considered  as  a  binding  contract  by  both 
sides,  and  as  a  service  under  articles  for  the  residue  of  the  term,  and 
that  the  firm  were  willing  to  release  Wilson  from  that  agreement. 

The  stamp  duty,  1{.  15«.,  and  the  penalty  for  not  stamping  sooner, 
were,  by  permission  of  the  Commissioners  of  the  Treasury,  paid  in 
November,  1868. 

Oray,  in  Michaelmas  Term,  1868  (November  2l8t),  moved  that  the 
service  of  Walter  Wilson  as  articled  clerk  to  Messrs.  Barnett  k  Co. 
might  reckon  from  the  13th  Mav,  1862,  and  that  the  articles  of  clerk- 
ship with  them,  dated  the  22d  October,  1861,  might  be  enrolled. 

Stat.  6  &  7  Yict.  c.  78,  s.  3,  enacts,  '*  Except  as  hereinafter  men- 
tioned,  no  person  shall,  from  and  after  the  passing  of  this  Act,  be 
capable  of  being  admitted  and  enrolled  as  an  attorney  or  solicitor, 
unless  such  person  shall  have  been  bound  by  contract  in  writing  r«o94 
to  serve  as  *clerk  for  and  during  the  term  of  five  years  to  a  '- 
practising  attorney  or  solicitor  in  England  or  Wales,  and  shall  have 
duly  served  under  such  contract  for  and  during  the  said  term  of  five 
years,  and  also  unless  such  person  shall,  after  the  expiration  of  the 
said  term  of  five  years,  have  been  examined  and  sworn  in  the  manner 
hereinafter  directed."    Then  follows  a  proviso  as  to  the  Courts  of  Lan- 
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oaster  and  Durham.  By  sect  7,  persons  who  have  taken  an  Universitj 
degree  may  in  certain  cases  be  admitted  after  a  seririoe  of  three  years. 
Sect.  8.  '*  Whenever  any  person  shall  after  the  passing  of  this  Act 
be  bound  by  contract  in  writing  to  serve  as  a  clerk  to  any  attorney  or 
aolicitor  as  aforesaid,  the  attorney  or  solicitor  to  whom  such  person 
shall  be  so  bound  as  aforesaid  shall,  within  six  months  after  the  date 
of  every  such  contract,  make  and  duly  swear,  or  cause  or  procure  to 
be  made  and  duly  sworn,  an  affidavit  or  affidavits  of  such  attorney  or 
solicitor  having  been  duly  admitted,  and  also  of  the  actual  execution 
of  every  such  contract  by  him  the  said  attorney  or  solicitor  and  bj 
the  person  so  to  be  bound  to  serve  him  as  a  clerk  as  aforesaid ;  and  ia 
every  such  affidavit  shall  be  specified  the  names  of  every  such  attorney 
6r  solicitor  and  of  every  such  person  so  bound,  and  their  places  of 
abode  respectively,  together  with  the  day  on  which  such  contract  was 
actually  executed ;  and  every  such  affidavit  shall  be  filed  within  six 
months  next  after  the  execution  of  the  said  contract  with  and  by  the 
officer  appointed  or  to  be  appointed  for  that  purpose  as  hereinafter 
mentioned,  who  shall  thereupon  enrol  and  register  the  said  contract, 
and  shall  make  and  sign  a  memorandum  of  the  day  of  filing  such  affi* 
davit  upon  such  affidavit  and  also  upon  the  said  contraet" 

♦8951  ^^*'  ^^  ^  ^^  Yiot  c.  81,  s.  8.  The  Commissioners  t)f  •the 
^  Treasury  may  authorise  articles  of  clerkship,  &c.,  to  be  stamped, 
aft^r  the  six  months  allowed  bv  stat.  7  G.  4,  o»  44,  for  that  purpose, 
upon  payment  of  the  duty  ana  penaltv  of  10{.  if  the  instrument  is 
brought  to  be  stamped  within  a  year,  and  higher  penalties  after  longer 
delay". 

First.  The  articles  were  allowed  by  the  applicant  to  remain 
unstamped  during  the  prescribed  time  solely  because  he  was  unable 
to  pay,  and  the  whole  has  now  been  paid.  [Cockbubk,  C.  J. — We 
have  sometimes  allowed  applications  of  this  nature  when  the  noo* 
payment  has  been  from  oversight;  but  this  man  went  on  serving 
under  articles  which  he  knew  were  not  stamped.]  In  Ex  parte  Her- 
bert, 1  B.  &  S.  826  (E.  C.  L.  R.  vol.  101),  where  an  articled  clerk  had 
served  the  five  years  reauired  by  law  without  knowing  that  his  articles 
were  not  stamp^,  and  his  father  deposed  that  they  had  not  been 
stamped  as  he  was  unable  ft'om  pecuniary  loss  and  pressing  expenses 
to  pay  the  stamp  duty  at  the  time,  but  had  intended  ultimately  to  have 
them  stamped  and  enrolled,  the  Commissioners  of  the  Treasury  hav- 
ing, under  stat.  19  &  20  Vict.  c.  81,  s.  8,  directed  the  articles  to  be 
stamped  on  payment  of  the  duty  and  penalty,  and  they  were  stamped 
accordingly,  a  majority  of  this  Court  held  that  they  might  be  enrolled, 
and  the  service  under  them  computed  from  the  date  of  their  execa- 
tion.  Ex  parte  Edwards,  82  L.  J.  C.  P.  218,(a)  and  Ex  parte  Bishop, 
9  C.  B.  N.  S.  150  (E.  C.  L.  R.  vol.  99),  are  authorities  to  the  same 
eflFect.  [CocKBURN,  C.  J. — I  quite  agree  with  what  Erie,  C.  J^  is  rep- 
resented as  saying  in  Ex  parte  Bishop,  p.  151 : — "  If  the  non-pajmenl 
*89B1  ^^  ^^^  ^^^^^  ^'WBS  the  result  of  some  unforeseen  contmgencj, 
J  something  over  which  the  party  had  no  control,  I  should  be 
disposed  to  assist  him :  but,  if  the  omission  was  intentional,  and  part 
of  a  scheme  to  make  use  of  the  service  under  the  articles  in  the  event 
of  its  proving  a  promising  speculation,  I  should  decline  to  grant  tbe 

(a)  Reported  U  C.  B.  N.  S.  301  (E.  C.  L.  B.  ?eL  108),  nom.  Ex  pwte  JoMt. 
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application  "  In  Ez  parte  Edwards  the  Oourt  of  Common  Pleas  saj 
that  they  granted  the  application  in  Ex  parte  Bishop  in  consequence' 
of  what  passed  before  Willes,  J.,  at  Ohambers.  I  mnst  say  I  think 
the  true  principle  is  laid  down  in  Ex  parte  Herbert.  In  Ex  parte 
Edwards  the  Court  of  Common  Pleas  dia  not  approve  of  it,  although 
to  a  certain  extent  they  concurred  with  the  oecision  in  Ex  partem 
Bishop.  We  understand  that  there  is  a  case  on  the  subject  now  pend- 
ing  in  the  Exchequer :  and  as  it  is  very  desirable  that  we  should  have 
uniformity  of  practice,  based  on  some  general  principle^  we  will 
adjourn  this  matter  and  confer  with  the  Barons.] 

Secondly.  After  the  applicant  had  executed  the  articles  he  delivered 
them  to  his  intended  masters  for  the  purpose  of  being  executed  by 
them,  and  he. served  under  them  without  knowing  that  this  had  not* 
been  done.  The  binding  of  the  clerk  is  the  essential  thine  contem* 
plated  by  Stat.  6  &  7  Yict.  c.  78,  s.  8,  and  therefore  the  service  ought 
to  count  from  thp  time  of  the  execution  of  the  articles  by  him,  the 
only  use  of  the  execution  by  the  master  being  to  estop  him  from  say- 
ing that  he  was  not  party  to  the  contract 

The  CouBT  said  the  articles  might  be  enrolled,  and  they  would  con- 
sider the  other  point 

*G^ray  (Nov.  24th)  mentioned  that  the  following  diflSculty  r»gAi» 
had  been  raised  by  the  Master,  that  the  agreement  with  his  I  ^^* 
new  employers  haa  been  entered  into  by  the  applicant  while  the  arti- 
cles with  Sill  were  uncancelled,  and  consequently  when  the  applicant 
was  not  sui  juris  to  contract  with  them,  f^e  cited  sect  18  of  stat.  6  & 
7  Vict  c.  78,  and  1  Chitty's  Archb.  Pract,  by  Prentice,  p.  40,. 
nth  ed.] 

The  Conm*  said  that  under  the  peculiar  circumstances  of  the  case 
the  application  mi^ht  be  granted. 
On  the  other  point,  Cfur.  adv.  vuU. 

The  judgment  of  the  Court,  consisting  of  Cockbum,  C.  J.,  Black- 
bum  and  Mellor,  Js.,  was  now  delivered  by 

BLACKBumr,  J.-r-In  this  case  an  application  was  made  on  behalf- 
of  Mr.  Wilson,  an  articled  clerk,  to  direct  that  the  articles  under 
which  he  has  served  his  present  emplovers,  Messrs.  Bamett,  Marlow 
k  Barnett,  should  be  enrolled,  and  that  his  service  might  be  reckoned 
from  the  18th  May,  1862,  on  which  day  he  was  discharged  from  his. 
articles  to  his  former  employer,  Mr.  Sill. 

The  facts,  as  disclosed  on  the  affidavits,  are  that  the  applicant  had 
been  bound  to  Mr.  Sill,  then  an  attorney  in  good  position,  and  had 
duly  paid  the  stamp-duty  on  those  articles,  which  were  properly* 
enrolled,  and  had  duly  served  Mr.  Sill  until  May,  1861.    In  that 
month,  by  no  fault  of  the  clerk,  though  to  his  great  misfortune,  Mr. . 
Sill  misconducted  himself,  left  the  country,  and  in  ^November,   r#QQo 
1361,  became  bankrupt,  and  finally  was  struck  off*  the  rolls  of   '' 
this  Court  in  Hilary  Term,  1862. 

Under  these  circumstances,  in  October,  1861,  the  applicant  entered 
into  an  agreement  in  writing  with  his  present  employers  to  procure, 
an  assignment  of  his  articles  to  them,  and  in  the  mean  time  to  serve., 
them  as  their  clerk.  This  instrument  ought  to  have  been  impressed; 
with  a  S5#.  stamps  but  as  it  was  antictpnted  that  there  was  to  be  an 
tssignment  of  the  original,  articles,  the  parti^n^lepted  to  stamp  it^ 
B.  A.  8.,  VOIi«  IV. — 82 
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Mr.  Sni  however  declined  to  execute  the  assignment  of  the  articles 
when  required  to  do  so,  and  Mr.  Wilson  is  now  driven  to  rely  oa  this 
agreement  as  the  articles  under  which  he  has  served  the  latter  part  of 
his  time. 

On  the  face  of  the  instrument  it  does  not  appear  that  be  had  the 
assent  of  his  master  Sill  when  he  entered  on  this  new  service,  but  that 
defect  is  satisfactorily  supplied  by  affidavit.  The  articles  have  now 
been  duly  stamped  and  the  penalty  paid,  though  not  till  the  month  of 
November,  1868;  and  we  last  Term  granted  the  first  part  of  the 
application,  that  the  articles  should  be  enrolled,  but  took  time  to  con- 
sider whether  we  could  comply  with  the  second  part  of  his  applica- 
tion and  allow  the  service  to  reckon  from  the  ISth  May,  1862,  thoagh 
t}ie  articles  were  not  then  enrolled  nor  stamped. 

There  has  been  some  difference  of  opinion  expressed  in  this  Cooit 
lis  to  what  is  the  duty  of  the  Court  in  this  respect  since  stat.  19  k  20 
Vict.  c.  81,  s.  3 ;  and  as  the  Court  of  Common  Pleas  has,  in  Ex  parte 
Edwards,  82  L.  J.  C.  P.  218,(a)  expressed  an  opinion  difiering  from 
«ftQQi  ^^^^  expressed  bv  ^the  majority  of  this  Court  in  Ex  parte  Her- 
.^^^J  bert,  1  B.  &  S.  825  (K  C.  L.  B.  vol.  101),  we  wUhed  to  leirn 
what  was  the  view  on  this  point  taken  by  the  Court  of  Exchequer  in 
1^  case  pending  before  them.  We  find  that  their  view  (5)  agrees  with 
that  of  the  Court  of  Common  Pleas,  and  that  in  their  opinion,  thoagh 
the  Commissioners  of  the  Treasury  have  been  satisfied  to  accept  the 
penalty  for  revenue  purposes,  yet  toe  Court  has  a  further  duty,  and  both 
fpr  the  purpose  of  protecting  the  revenue  and  of  insuring  the  respect- 
lability  of  those  who  are  to  become  attorneys,  the  Courts  before  the 
service  under  unstamped  articles  is  allowed  to  count,  should  be 
satisfied  that  the  circumstances  are  such  as  to  account  for  the  omissicm 
to  pay  the  duty  and  enrol  the  articles  in  due  time.  It  is  important 
that  the  practice  of  all  the  Courts  should  be  uniform,  and  we  shall 
therefore  in  this  case  and  in  future  act  upon  the  rule  as  laid  down  in 
the  other  Courts :  but,  consistently  with  it,  we  think  we  may  grant 
the  application  in  the  present  case. 

No  doubt  when  Mr.  Sill  refused  to  assign  the  original  articles,  and 
the  clerk  was  bv  order  of  this  Court  discharged  from  them,  he  ought 
to  have  enroUra  the  fresh  articles  duly  stamped.  His  excuse  for  not 
having  done  so  is  that  he  had  engaged  to  pay  his  present  employers  a 
considerable  premium,  that  hei  was  very  snort  of  money  and  had  great 
difficulty  in  paying  them,  which  he  could  only  do  by  instalments. 
Six  months  had  elapsed  since  the  execution  of  the  agreement,  which 
could  therefore  only  be  stamped  on  payment  of  a  penalty  of  10/.  as 
well  as  of  the  85«.  stamp,  and  the  payment  of  the  102.  penalty  would 
^QM  have  increased  his  pecuniary  difficulties.  Had  ^this  been 
^  offered  as  an  excuse  for  the  non-payment  of  the  original  120/. 
stamp,  we  should  have  thought  that  the  reasonable  inference  was  that 
the  applicant  when  entering  on  his  clerkship  was  not  in  a  position  to 
jjustify  him  in  doing  so,  and  that  we  shoula  not  allow  the  service  to 
count;  but  here  the  clerk  had  already,  when  entering  into  his  former 
articles,  given  the  guarantee  for  the  bona  fides  of  his  clerkship  and 
t^e  respectability  of  his  position  which  is  involved  in  the  payment 

(a)  Repwttd  U  0.  B.  K.  8.  Ml,  MB.  Iz  paito  Joaai. 
( 6)  8m  Sx  paito  IMk,  a  H.  4  a  m.  t 
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of  the  large  8tamp-daty,  and  the  sabaequent  difficulty  in  wBicli  he 
found  himself  arose  from  no  fault  of  his  own.  He  did  wrong  in  not 
having  the  fresh  articles  stamped  and  enrolled,  but  it  was  not  a  fault 
of  such  a  character  as  to  affect  bis  respectability.  He  has  incurred 
considerable  expense  and  probably  undergone  considerable  anxiety  in 
avoiding  the  consequence  of  the  error  he  has  committed,  and  we 
think  this  will  be  quite  sufficient  to  prevent  any  others  from  follow- 
ing the  same  course  without  our  imposing  any  further  penalty  upon 
him. 

We  therefore  grant  the  application  that  his  service  under  his  pre- 
sent articles  count  from  the  date  of  his  discharge  from  the  former 
articles.  Application  granted. 


♦Ex  parte  VOSPEB.    Jan.  80.  [♦901 

Artided  ckrk.'-TM  yeare  Hmce.—^Z  ds  24  Vict,  c.  127,  #.  4. 

An  Bttoniey's  elerk,  having  lerred  mora  than  ten  years,  left  tlie  lerrice  in  July,  1853,  and 
Bo€  engaged  In  any  legal  employment  until  Oetober,  1880,  when  he  entered  into  articlei  for 
three  yean  with  another  attorney,  and  serred  nnder  them.  The  Court  direeted  that  he  ihonld 
he  examined  with  a  view  to  hia  admiaiion  aa  an  attorney  nnder  ttat  23  Js  S4  Viet  e.  127»  t.  4» 
Botwithelanding  the  interval  between  the  termination  of  the  flnt  lerviee  and  the  date  of  the 
aitklee. 

Janitart  SOth.    Before  Blackburn  and  Mellor,  Js. 

T.  Jones  (Northern  Circuit)  applied  for  a  rule  directing  the  Exami- 
ners of  The  Incorporated  Law  Society  to  admit  Alfred  Samuel  Moon 
Yosper  to  examination  under  stat.  28  k  24  Yict.  c.  127,  s.  4. 

Tne  applicant  entered  the  service  of  Christopher  Yickry  Bridgman, 
of  Tavistock,  attorney  at  law,  as  his  clerk,  under  an  agreement,  in 
June,  1889,  and  continaed  in  his  service  till  July,  1858  \  he  was  bonfi 
fide  engaged  for  ten  years  and  upwards  in  the  transaction  and  per- 
formance, under  the  direction  ana  superintendence  of  the  said  Chris- 
topher Yickry  Bridgman,  of  such  matters  of  business  as  are  usually 
transacted  and  performed  by  attorneys  and  solicitors.  From  July 
1853  to  1860,  the  applicant,  on  account  of  the  state  of  hia  health  and 
other  circumstances,  was  not  engaged  in  any  legal  employment.  In 
Augast,  1860,  he  agreed  with  Charles  Willesford,  of  Tavistock,  attor- 
ney and  solicitor,  to  serve  him  under  articles  as  his  clerk  for  throe 
years,  previous  to  hia  applying  to  be  admitted  an  attorney  of  the 
superior  Courts  of  law  at  Westminster  and  a  solicitor  of  the  High 
Court  *of  Chancery.  In  pursuance,  of  that  agreement,  he  t^om 
entered  the  service  of  Charles  Willesford  in  September  follow-  ^ 
ing.  On  the  26th  October,  articles  of  agreement  were  entered  into 
by  them  for  a  service  on  his  part,  during  a  term  of  three  years;  and 
from  that  day  he  had  been  in  the  service  of  Charles  Willesford  as  his 
articled  clerk.  He  gave  the  usual  notice  of  his  intention  to  present 
himself  for  examination  under  stat.  28  k  24  Yict  c.  127,  s.  4 ;  and  on 
ibe  16th  January,  1864,  he  received  a  letter  from  the  secretary  of  The 
Incorporated  Law  Societv  informing  him  that,  in  consequence  of  the 
long  interval  between  tne  time  of  his  leaving  Mr.  Bridgman  and 
entering  into  Mr.  Willeaford^s  employment,  they  did  not  feel  justified 
in  allowing  his  daim  to  be  examined  under  that  statute. 
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T.  Jones,  in  support  of  the  application. — ^By  stat.  23  k  24  VicL  c 
127)  8.  4,  **  Any  person  who,  eitner  before  or  after  the  passing  of  this 
Act,  shall  for  the  term  of  ten  years  have  been  a  bond  fide  clerk  to  in 
attorney,  solicitor,  &c.,  and  during  that  term  shall  have  been  bond  fide 
engaged  in  the  transaction  and  performance,  under  the  direction  and 
superintendence  of  such  attorney,  &c.,  of  such  matters  of  business  ss 
ure  usually  transacted  and  performed  by  attorneys,  solicitors,  &c^  and 
who  shall  produce  to  the  Examiners  satisfactory  evidence  that  he 
has  faithfully,  honestly,  and  diligently  served  as  such  clerk,  and  who 
after  the  expiration  of  the  said  term  of  ten  years  has  been  bound 
by  and  has  duly  served  under  articles  of  clerkship  to  a  practisioff 
attorney,  &c,,  for  thq  term  of  three  years,  and  has  been  examined  and 
sworn  in  manner  directed  by  the  first  hereinbefore-mentioned  Act 

*9031  ^^^  ^^  ^^^^  "^^^^  ^^^  ^^  ^admitted  and  enrolled  as  an  attor- 
-'  ney,  &c."  The  object  of  this  section  was  to  place  a  non-articled 
■blerk  of  ten  years'  standmg  in  the  same  position  as  a  graduate  of  one 
of  the  Universities  under  sect.  2,  and  a  barrister  under  sect.  S.  By 
sectp  2«  the  service  under  articles  for  three  years  may  be  ''at  aDj 
time  after  having  taken  such  degree ;''  and,  by  sect.  8,  a  person  having 
been  a  barrister  is  not  requir^  to  enter  into  articles  immediate!; 
upon  his  ceasing  to  be  a  barrister :  the  words  are,  ''  who,  after  ceasing 
to  be  a  barrister,  has  been  bound  by  contract  in  writing  to  serve  as  a 
derk  for  the  term  of  three  years."  [Mellob,  J. — ^The  character  of  the 
education  which  a  student  at  one  of  the  Universities  or  a  barrister 
would  receive  might  make  a  diffisrence  in  the  qualification  for  being 
.admitted  as  an  attorney.]  The  lang^ge  of  the  three  sections  is  verj 
nearly  the  same,  and  therefore  the  construction  of  one  is  a  key  to  the 
construction  of  the  others.  Cur.  udu.  vulL 

Subsequently,  on  the  same  day, 

Blaokburk,  J.,  said. — ^In  this  case  the  Examiners  suggested  a  donbt 
whether  they  ought  to  admit  the  applicant  to  examination,  and  mj 
brother  Mellor  and  myself  deferred  giving  our  decision  in  order  that 
ive  might  have  the  opportunity  of  consulting  the  other  Judges  of  this 
Court.  We  have  consulted  them,  and  they  agree  that,  under  stat  21 
.&  24  Yict.  c.  127,  s.  4,  the  effect  of  having  served  as  clerk  to  an  attor- 
ney or  solicitor  for  ten  years  is  the  same  as  having  been  a  barrister 
under  sect  8,  or  having  taken  a  degree  in  one  of  the  Universities 
4KiQA-\  Bnder  sect.  2.  We  think  that  the  same  ^construction  should 
-I  be  put  upon  the  three  sections.  In  the  present  case  therefore 
the  three  years'  service  of  the  applicant  under  articles,  after  his  ser- 
vice as  clerk  for  ten  years,  is  sufficient,  notwithstanding  the  interval 
of  seven  years  between  the  termination  of  his  service  of  ten  years  and 
the  date  of  his  articles.  He  ought  to  be  examined.  The  Examiners 
will  satisfy  themselves  as  to  his  quidification  in  other  respects. 

ApplicatioD  gnntedl 
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MOBBS  V.  VANDENBRANDE  and  Wife,  lato    YOUENS, 

Executrix  of  PRICE.    Jan.  29. 

^edmaU. — ChtU  aaaitut  party  not  en  (he  r«cord.— Commtit  Law  Proddurt  Act^ 

1852, 15  db  16  Viet.  e.  76,  m.  186,  221. 

In  •jeetmant,  befort  tf  well  m  slttee  The  Conmon  Law  Proeednra  Act,  1852, 15  A  16  Viet  e. 
76,  t^  196,  231,  th«  Court  bai  JvrifdietioD  to  ordor,  by  rale,  (he  pftity  reallj  interested  in  bring- 
lAg  tbe  ejeetment  to  pay  the  eoeti  of  the  defendant. 

In  Michaelmas  Term,  1863,  Prideaux  obtained  a  rule  calling  on 
tbe  defendants  to  show  cause  why  a  rale  made  in  this  cause  on  tbe 
11th  November  should  not  be  discharged,  and  an  order  of  Mellor,  J., 
dated  the  17th  June,  1862,  referring  the  defendants^  costs  to  taxation, 
and  ordering  one  Johnson  to  pay  to  the  defendants  or  their  attorney 
the  amount  of  the  taxed  costs,  should  not  be  rescinded  and  all  subse- 
quent proceedings  set  aside,  or  why  the  writ  of  ca.  sa.  issued  against 
Johnson  should  not  be  set  asida  And  all  proceedings  against  John- 
son were  stayed  in  the  mean  time  od  payment  of  702.  15«.  6(L  into 
Court. 

This  was  an  action  of  ejectment  commenced  on  the  29th  May,  1860, 
to  recover  certain  houses  in  Hoxton,  in  the  county  of  Middlesex.  In 
Jane,  Bees  Price,  who  claimed  "^to  be  landlord,  was  allowed  to  rs^gnis 
come  in  and  defend,  and  in  October,  after  his  death,  the  defend-  '- 
ants  as  his  legal  personal  ifepresentatives  obtained  leave  to  appear  and 
defend.  Notice  of  trial  was  given  on  several  occasions,  but,  the 
plaintiff  not  being  prepared  with  evidence  of  possession  within 
twenty  years,  the  record  was  on  each  occasion  withdrawn.  On  the 
17th  January,  1862,  judgment  of  non  pros,  was  signed.  On  the  6th 
June,  the  defendants  took  out  a  summons  against  the  plaintiff  and 
Johnson  and  the  attorney  employed  in  the  action,  to  show  cause  why 
the  costs  of  Bees  Price,  deceased,  and  of  the  defendants  should  not  be 
referred  to  the  Master  to  be  taxed,  afid  why  Johnson  and  the  attorney 
should  not  pay  the  amount  of  such  costs.  This  summons  was  heard 
before  Mellor,*  J.,  on  the  17th  June,  when  the  attorney  employed  in 
the  action  attended  and  opposed  the  making  of  the  order  against 
Johnson.  A  memorial  of  a  deed  dated  the  27th  September,  1869, 
which  had  been  registered  in  the  Middlesex  registry,  and  by  which 
tbe  plaintiff  conveyed  to  Johnson  all  his  right  and  interest  in  the 

f  remises,  was  produced,  and  the  order  in  question  was  then  made. 
Q  pursuance  of  this  order  the  costs  were  taxed  at  702. 16«.  6d  On 
the  6th  August  Johnson  was  aware  that  a  copy  of  the  order  was  in 
the  possession  of  the  attorney,  but  he  was  not  served  with  a  copy 
until  the  6th  November.  On  the  11th,  the  defendants  made  the  oraer 
a  rule  of  Court,  and  a  writ  of  ca.  sa.  was  issued  to  the  sheriff  of  Mid- 
dlesex to  arrest  Johnson  for  the  amount. 

The  affidavit  of  Johnson  stated  that  the  action  was  brought  in  the 
name  of  the  plaintiff,  by  his  request,  and  for  his  benefit,  and  that  he  had 
no  intere^  in  the  result  of  the  action  beyond  that  of  aiding  the  plaintiff 
in  obtaining  the  property  claimed  by  him  under  the  will  *of  pgng 
his  grandfather,  and  for  the  purpose  of  reimbursing  himself  a  ^ 
amall  part  of  the  moneys  he  haa  expended  for  the  plaintiff  and  for 
ftilecting  which  he  bad,  at  the  request  of  the  plaintiff  taken  a  power 
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of  attorney  to  act  for  him  in  all  matters  connected  with  his  claim  to 
the  property. 

Tne  Court,  in  the  course  of  the  argument,  intimated  that  they  had 
no  doubt  that  this  was  a  proper  case  for  the  exercise  of  their  jurisdic- 
tion, if  they  had  it,  to  oraer  Johnson  to  pay  the  costs  of  the  defend- 
ants. 

The  Solicitor-General  (Sir  B.  P,  Collier)  and  Hanee  showed  cause. 
— ^Though  the  action  is  brought  in  the  name  of  Mobbs,  the  whole 
beneficial  interest  in  the  property  is  in  Johnson. 

In  Bunnington  on  Ejectment,  2d  ed.,  p.  466,  it  is  laid  down, 
though  without  citing  any  authority,  "  If  a  stranger  cany  on  a  suit 
in  another's  name,  who  has  title,  and  yet  is  so  poor  that  be  cannot  pay 
the  costs :  in  case  he  fail,  the  Court,  on  affidavit  of  the  circumstances, 
will  order  the  person  who  carried  on  the  suit,  to  pay  costs  lo  the 
defendant."  [Blackburn,  J. — How  were  costs  obtained  when  John 
Boe  was  the  nominal  plaintiff?  Kemplay,  amicus  curiae. — ^By  attach* 
ment  under  the  consent  rule  into  which  the  lessor  of  the  plaintiff  most 
have  entered :  2  Tidd  Pr.  1208-1204,  1242,  9th  ed.]  In  Doe  d. 
Masters  v.  Gray,  10  B.  &  C.  615  (E.  C.  L.  R.  vol.  21),  where  parish 
officers  were  made  to  pay  the  costs  of  an  ejectment  brought  against 
their  tenant  which  was  defended  by  an  attorney  retained  by  them, 
Lord  Tenterden  said,  p.  616,  "  In  ejectment  we  can  make  the  resl 
party  to  the  suit  pay  the  costs:  Thrustout  v,  Shenton,  10  B.  &  C. 
110.^'    And  in  Hutchinson  v.  Greenwood,  4  E.  &  B.  824  (£.  0.  L.  B. 

*d071  ^^^'  ^^)'  ^^  *^^  ^^^^  ^y  Lord  Campbell  and  Wightman,  J^ 
-I  Erie,  J.,  dissentiente,  that  in  ejectment,  as  well  since  The  Com- 
mon Law  Procedure  Act,  1852,  as  before,  the  Court  has  jurisdiction 
to  order  by  rule  the  parties  really  conducting  the  defence  to  pay  the 
costs  of  the  plaintiff,  though  they  are  strangers  to  the  record  and 
claim  no  interest  in  the  property.  Here  the  party  on  whom  the  order 
was  made  has  the  whole  oeneficial  interest  in  the  property.  The 
Common  Law  Procedure  Act,  1852,  15  k  16  Yict.  c.  76,  which 
abolished  the  consent  rule  and  all  fictitious  proceedings  in  ejectment* 
still  treats  ejectment  as  different  from  other  actions,  sects.  168-22L 
The  reasons  for  the  rule  acted  upon  in  the  cases  cited  apply  equally 
where  the  action  is  brought  as  where  it  is  defended  in  the  name  of  a 
pauper.  And  in  Adams  on  Ejectment,  4th  ed.,  p.  298,  it  is  said,  ''It 
IS  probable  also  (especially  with  reference  to  the  late  rule  of  Court, 
Hil.  Term,  4  Vict.,  enabling  defendants  to  appear  and  plead,  although 
the  claimant  shall  not  have  moved  for  judgment  against  the  casual 
ejector)  that  the  Courts  will  now  apply  this  principle  to  the  claimant 
as  well  as  the  defendant,  and,  on  the  ground  that  they  can  make  the 
real  party  to  the  suit  pay  the  costs,  although  a  different  nractiod 
formerly  prevailed,"  referring  to  Goodright  d.  Ward  v.  BadtiUe,  2 
W.  Bl.  763,  Smith  d.  Ginger  v.  Barnardiston,  2  W.  Bl.  904,  ''direct 
the  claimant  to  pay  the  defendant's  oosts,  if  he  shall  abandon  the 
action  after  appearance,  and  refuse  to  join  in  the  consent  rule."  \B» 
also  cited  Cole  on  Ejectment,  p.  875,  and  Smith  d.  Ginger  «.  Barnar- 
diston."] 

*d081       Prideaux,  in  support  of  the  rule. — Johnson  could  not  *have 

•'  sued  in  his  own  name,  because  Mobbs  had  a  mere  right  of 

entry,  and  that  cannot  be  conv^ed  by  deed.    Therefore  there  is  no 
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»base  of  the  process  of  the  Court  in  bringing  the  action  in  the  name 
of  Mobbs.  Assuming  that  Johnson  is  interested  as  cestui  que  trust, 
there  is  no  instance  of  a  cestui  que  trust  being  made  to  pay  the  oosta 
of  an  action  brought  in  the  name  of  his  trustee.  Further,  there  was 
delay  in  serving  a  copy  of  the  order. 

This  jurisdiction  is  limited  to  making  an  order  on  the  person  wha 
ought  to  have  been  defendant  to  pay  the  plaintiff's  costs;  there  is  no 
power  to  make  a  stranger  to  the  record,  who  is  the  real  plaintiff,  pay 
the  defendant's  costs.    In  Smith  d.  Ginger  v.  Barnardiston,  2  W.  Bl. 
904,  the  application  was  to  stav  proceedings  until  the  costs  of  two 
former  ejectments,  in  which  the  lessor  of  the  plaintiff  had  not  entered 
into  the  consent  rule,  had  been  paid,  and  the  Court  granted  it  on  the 
ground  that  the  proceedings  were  vexatious.    Under  the  old  practice 
the  Court  had  no  power  to  compel  the  lessor  of  the  plaintiff  to  pay  the 
costs  of  a  judgment  of  non  pros,  until  he  entered  into  the  consent  rule  t 
Goodright  d.  Ward  v.  Badtitle,  2  W.  Bl.  768,  Doe  d.  Prior  v.  Salter, 
3  Taunt.  485,  Doe  d.  Vernon  v.  Roe,  7  A.  &  E.  14  (E.  C.  L.  R.  vol. 
84),  Doe  d.  Pratten  v.  Board,  10  M.  Si  W.  676,  677,t  per  Parke,  B. 
[GocKBURN,  C.  J. — Those  were  cases  in  which  the  cause  did  not  go 
on  to  verdict  and  judgment.]   In  Berkeley  v.  Dimery,  note  to  Thrust- 
out  d.  Jones  v.  Nixon,  10  B.  &  C.  118  (E.  C.  L.  R.  vol.  21),(a)  which 
was  an  action  of  trespass,  the  Court  refused  to  make  a  person  not  party 
to  the  record,  by  whose  direction  the  trespass  was  committed,  pay  the 
costs  of  the  plaintiff.    Lord  Tenterden  said,  "  In  ejectment  the  r«oo9 
^tenant  in  possession  must  be  sued ;  and  the  Court  will  not  '- 
permit  a  person  to  put  a  mere  pauper  into  possession  merely  to  evade 
the  coats."    In  Doe  d.  Masters  v.  Gray,  10  B.  &  C.  616  (B.  C.  L.  R. 
vol.  21),  the  parish  officers  claimed  title,  and  ought  to  have  entered 
into  the  consent  rule,  and  been  made  defendants.    [Cockburk,  C.  J. — 
In  Hutchinson  v.  Greenwood,  4  B.  &  B.  824  (E.  C.  L.  R.  vol.  82),  Erie, 
J.,  dissented,  on  the  ground  that  the  persons  against  whom  the  order 
was  applied  for  were  not  the  real  parties,  and  I  am  not  prepared  to 
dissent  from  him  in  that  particular  case ;  there  the  real  defendant  was 
an  infant,  and  the  persons  against  whom  the  order  was  applied  for 
claimed  no  interest  in  the  premises,  but  came  forward  bon&  fide  t6 
assist  their  relative ;  and  yet  the  Court  made  an  order  on  them  to  pay 
tbe  costs  of  the  plaintiffs.    That  is  a  very  strong  decision ;  and  Lora 
Campbell,  p.  826,  adopted  the  rule  stated  by  Lord  Tenterden  in  Doe 
d.  Masters  r.  Gray,  as  applying  equally  to  a  plaintiff  and  a  defendant. 
There  is  also  his  authority  that  The  Common  Law  Procedure  Act, 
1852,  does  not  affect  this  jurisdiction  of  the  Court.] 

The  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76,  con- 
tains a  legislative  interpretation  of  this  jurisdiction  of  the  Court. 
There  is  a  difference  between  the  language  of  sect.  186,  which  directs 
judgment  and  execution  upon  a  finding  for  the  claimant,  and  sect.  186, 
which  directs  judgment  and  execution  upon  a  finding  for  the  defend- 
ant: in  the  latter  section,  "judgment  may  be  signed,  and  executioii 
issue  for  costs  against  the  claimants  named  in  the  writ."  [CocKBUiur, 
C.J. — For  the  convenience  of  parties  the  old  process  in  ejectment  is 
abolished.    By  sect.  221  the  jurisdiction  exiefrcised  by  the  Courts  and 

(a)  See  Hft/wud  v.  OUbrd,  4  M.  A  W.  194»  m.f 
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*dt01  ^^'^9^  ^  preserved  as  much  as  if  the  old  ^process  was  still  it 
J  existenoe*    Blackbubn,  J. — Sects.  185,  186  relate  only  to  the 
lime  of  signing  and  issuing  judgment  and  execution;  the  equitable 
jurisdiction  of  the  Court  is  not  included  in  them.] 

CocKBURN,  C.  J. — 1  agree  with  Mr.  Prideaux  that  the  origin  of  the 
equitable  jurisdiction  exercised  by  the  Courts  as  to  costs  in  the  actioa 
of  ejectment  arose  from  the  circumstance  that  persons  who  were  not 
parties  on  the  record  were  brought  before  the  Court  by  being  com- 

Jelled  to  enter  into  the  consent  rule;  and  so,  being  within  the  jaris- 
iotion  of  the  Court,  it  could  deal  with  them  as  to  costs  according  to 
the  exigency  of  the  case.  But  whether  that  was  the  origin  of  this 
jurisdiction  or  not,  it  has  certainly  been  exercised  against  persons 
who  had  not  become  parties  to  the  consent  rule.  And  if  it  nos  not 
been  taken  away  by  The  Common  Law  Procedure  Act,  1852,  we 
^ught  not  to  hesitate  to  exercise  it  whenever  the  justice  of  the  case 
^requires. 

In  t,be  first  place,  looking  only  at  the  old  practice,  and  taking  this 
jurisdiction  to  be  limited  to  those  who  ougot  to  be  parties  to  the 
eonsent  rule,  I  think  Johnson  is  within  it,  and  it  should  be  exercised 
against  him.  As  far  at  least  as  the  equitable  title  is  concerned,  there 
bad  been  a  transfer  of  Mobbs's  interest  in  the  premises  to  him,  but  he 
would  have  a  difficulty  in  maintaining  an  action  at  law  against  Tan- 
denbrande  in  his  own  name,  and  therefore  he  sued  in  the  name  of 
Mobba  It  was  suggested  that  he  did  this  for  the  purpose  of  trying 
the  title  with  an  immunity  from  the  liability  to  costs.  I  would  not, 
liowever,  assume  that,  but  rather  accept  the  explanation  of  Mr.  Pri- 
iieaux,  that  he  was  advised  he  could  not  maintain  the  action  in  his 
own  name.  But  in  that  case,  according  to  the  old  practice,  he  mast 
^111  ^^^^^^  *have  got  Mobbs  to  be  a  party  to  the  consent  rule,  or 
^  he  must  have  himself  entered  into  the  consent  rule ;  and,  inas- 
much as  Mobbs  having  parted  with  his  interest  would  not,  he  mast 
have  done  so.  Under  the  old  practice,  therefore,  we  should  have  had 
jurisdiction  over  him. 

Then,  is  this  jurisdiction  taken  away  by  any  of  the  sections  of  The 
Common  Law  Procedure  Act,  1852  7  I  think  not.  Although  sect 
186  enacts  that,  "  upon  a  finding  for  the  defendants,  or  any  of  them, 
judgment  may  be  signed,  and  execution  issue  for  costs  against  the 
claimants  named  in  the  writ,^'  that  only  relates  to  the  new  process 
given  by  the  statute,  whereby,  instead  of  being  obliged  to  prooeed  by 
attachment  on  the  consent  rule,  the  defendant  may  at  once  sign  judg- 
ment and  issue  execution  for  costs  as  in  other  actions.  This  was  not 
intended  to  nor  does  it  oust  the  Court  of  its  equitable  jurisdiction,  for 
that  is  expressly  reserved,  under  sect.  221,  "as  heretofore  exercised' 
Sot  all  purposes  "  for  which  such  jurisdiction  may  at  present  be  exer- 
cised." And  it  was  a  very  salutarv  part  of  that  jurisdiction  that, 
where  a  person  though  not  nominally  a  party  on  the  record  was  the 
real  party  and  had  entered  into  the  consent  rule,  the  Court  coald 
order  him,  if  unsuccessful,  to  pay  costs. 

Beyond  this,  it  has  been  estabushed  by  the  dicta  of  learned  Judges 
in  several  oases,  and  by  the  language  of  text-writers,  that,  irrespective 
of  a  person  being  party  to  the  consent  rule,  wherever  the  Court  finds 
that  there  is  a  real  defendant  or  plaintiff  behind  the  nominal  defendant 
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or  plaintiff  the  Court  will  compel  him  to  pay  the  costs.    It  is  true  * 
that  in  the  decided  cases  the  costs  were  sought  to  be  obtained  against . 
a  real  defendant,  and  that  there  is  no  case  in  which  the  converse  has 
occurred  and  the  Oourt  has  made  an  order  on  a  real  plaintiff  suing  in 
the  ^name  of  a  nominal  one.    But  there  is  no  aistinction   r«Aio 
between  the  two  in  principle.    The  language  used   by  the  ^ 
Judges  is  large  enough  to  include  both,  and  therefore  we  ought  not 
to  hesitate  to  apply  the  rule  to  a  real  plaintiff  who  is  defeated.  ^  I . 
agree  with  Mr.  Prideaux,  that  the  cases  show  that  where  a  plaintiff 
not  having  entered  into  the  consent  rule  has  been  non-prossed,  the 
opposite  party  could  not  get  costs,  the  action  not  being  proceeded 
with.    But  I  doubt  whether,  tinder  the  old  practice,  if  a  person  got 
another  to  come  forward  and  sign  the  consent  rule  as  the  lessor,  and . 
on  the  plaintiff  being  afterwards  non-prossed  his  lessor  had  turned 
out  to  be  a  man  of  straw,  the  Court  would  not  have  exercised  its 
jurisdiction  against  the  real  and  substantial  party. 

I  express  no  opinion  as  to  the  lapse  of  time  which  has  taken  place- 
since  the  order  was  made ;  if  the  defendants  have  been  guilty  of  such 
laches  as  ought  to  induce  the  Court  to  stay  the  process  to  enforce 
payment  of  these  costs,  that  may  be  urged  against  granting  an  attach* 
meat ;  but  the  order  stands. 

The  order  of  my  brother  Mellor  was  therefore  properly  made,  and 
this  rule  must  be  discharged,  with  costs. 

Blackburx,  J. — I  am  entirely  of  the  same  opinion.    In  ordinary 
cases,  where  there  has  been  no  abuse  of  its  process,  the  Court  has  no 

{'urisdiction  to  order  a  person  not  a  party  on  the  record  to  pay  costs, 
(ut  the  action  of  ejectment  stands  on  a  different  ground  from  all 
others.  In  the  old  method  of  proceeding  in  ejectment  the  object  was, 
that  a  person  who  claimed  a  right  to  real  property  should  have  it 
restored  to  him  bv  process  of  law,  and  it  was  necessary  to  show  that, 
he  or  some  one  of  the  persons  whose  names  he  used  was  entitled ;  in 
which  case  he  would  recover.  Mr.  Kempldy^  as  amicus  curiss,  r^oi  g 
^referred  to  Tidd*s  Practice,  to  show  how  the  machinery  was  ^ 
worked  so  as  to  enable  the  defendant  to  recover  coats  against  the  real 

Elaintiff.  The  old  action  of  ejectment  is  said  to  have  been  introduced' 
y  Lord  Chief  Justice  Rolle  in  the  time  of  the  Commonwealth,  and 
was  subsequently  improved ;  and  the  result  of  a  iseries  of  legal  fictions 
created  by  the  Court  for  the  purposes  of  justice  was,  that  as  the  Court 
would  not  allow  John  Doe,  an  imaginary  person,  to  turn  a  person  out 
of  possession,  the  real  person  claiming  title  must  have  come  forward 
and  entered  into  a  consent  rule ;  and  on  the  other  hand  the  Courtr 
would  not  allow  the  real  tenant  to  be  turned  out  without  an  opportu- 
nity of  defending  his  title,  and,  as  he  could  not  become  defendant 
without  leave  of  the  Court,  he  was  allowed  to  do  so  on  the  terms  of 
entering  into  a  consent  rule ;  and  by  that  consent  rule  each  party 
bound  himself  to  pay  costs  to  the  other  in  the  event  of  his  being 
unsuccessful.  It  was  early  practice  that,  if  the  real  party  caused  a 
sham  person  or  a  person  of  straw  to  enter  into  the  consent  rule,  that 
was  considered  an  abuse  of  the  process  of  the  Court;  and  probably 
on  that  ground,  at  any  rate  for  many  years,  the  Court  ordered  the 
real  party  in  ejectment  to  pay  the  costs,  though  it  could  not  do  so  in 
other  actions.    In  the  two  reported  cases,  Doe  d.  Masters  v.  Qray,  10 
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B.  k  C.  615  (E.  C.  L.  R.  vol.  21).  Hutchinson  v.  Greenwood,  4  E.  &  B. 
824  (E.  C.  L.  R.  vol.  82),  the  real  defendant  was  ordered  to  pay  the 
costs ;  but  the  words  of  the  Judges  are  *^  the  parties,"  without  distinc- 
tion between  plaintiff  and  defendant,  and  the  reason  of  the  thing  is 
that  the  rule  should  be  so  applied.    In  Evans  v.  Rees,  2  Q.  B.  834  (B. 

C.  L.  R.  vol.  42),  1  DowL  I^.  S.  888,  which  was  an  action  of  replevin, 
the  defendant  applied  for  an  order  on  the  real  plaintiff  to  pay  oost^ 
*0141  ^"^  ^^^  Court  said  that  they  could  not  make  it  ^because  he  was 

-'  not  a  partv  on  the  record,  and  that  the  action  of  ejectment  was 
an  exception  to  tne  general  rule.  The  Court  did  not  say  that  even  in 
ejectment  the  real  plaintiff  could  not  be  compelled  to  pay  the  defend- 
ant's costs;  which  would  have  been  an  k  fortiori  answer  to  the  appli- 
cation. And  in  Runnington  on  Ejectment,  p.  466,  which  was  published 
nearly  seventy  vears  ago,  it  is  laid  down  as  a  rule  that  in  ejectment 
the  Court  "  will  order  the  person  who  carried  on  the  suit,  to  pay  costs 
to  the  defendant."  In  1862,  the  Legidature  abolished  the  beautifol 
though  intricate  machinery  of  the  old  method  of  proceeding  in  eject- 
ment, but  the  result  of  the  fiction  is  preserved  in  sect.  221.  [His 
Lordship  read  part  of  that  section.]  Then  could  the  jurisdiction  of 
the  Court  under  the  old  system  have  been  exercised  to  make  Johnson 

Jay  the  costs  of  this  action,  which  was  really  brought  by  him,  though 
[obbs  had  been  put  forward  as  lessor  of  the  plaintiff,  and  had  entensd 
into  the  consent  rule?  If  I  am  right  in  what  I  have  said,  it  coald; 
for  it  was  proved  that  Johnson  was  not  a  person  who  was  lending 
money  to  assist  Mobbs  in  maintaining  the  action,  but  he  bad  bongfaK 
his  title,  and  was  the  real  plainti£^  seeking  to  recover  the  premises 
for  himself.  Therefore  my  brother  Mellor  had  jurisdiction  to  make 
the  order  in  question. 

I  say  nothing  about  the  lapse  of  time,  and  agree  that  the  rok 
should  be  discharged  with  costs,  being  an  appeal  against  a  Judge's 
order. 

MsLLOR,  J.— I  was  satisfied  when  the  case  came  before  me  at 

Chambers  that,  though  the  name  of  Mobbs  was  used  on  the  record, 

yet  Johnson  was  the  party  really  interested,  and  I  acted  on  the  sappo- 

sition  that  this  was  an  action  in  the  name  of  Mobbs  to  recover  property 

*dl51  ^^^  ^Johnson.    And  I. considered  that  the  cases  cited,  in  which 

•|  the  real  defendant  was  ordered  to  pav  the  costs,  apply  equally 

in  principle  to  the  real  plaintiff;  and  thougn  in  other  actions  there  is 

no  jurisdiction  over  a  person  who  is  not  a  party  to  the  record,  it  still 

exists  in  the  action  of  ejectment,  which  is  a  peculiar  action,  the  ores* 

ture  of  the  Court,  and  may  be  regulated  so  as  to  meet  the  justice  of 

the  case.    Where  a  person,  for  whatever  purpose,  seeks  unsuccessfully 

ito  obtain  possession  of  property,  an  order  to  pay  costs  may  be  made 

/  upon  him,  though  not  a  party  to  the  record,  if  he  can  be  found  oot 

Rule  discharged,  with  co6ts.(a) 

(a)  See  Anitey  «.  Edwards,  16  0.  B.  112  (B.  C.  L.  B.  toL  81), 


4   lEST  k  SMITH.    Q.  B.  91S 


The  QUEEN  v.  ROBERT  HENRY  ALLAN,  Esq.,  and  Others, 
Ju8tioeB  of  the  oonntj  of  DURHAM.    Jan,  29. 

Salmon  FUheries  Act,  2id:25  Vict  e,  109,  8.  20.—Conmcii<m.'-Ca9e  iiated  under 
20  H^  21  ViH.  e.  4Z,—Intereiied  jutHeu.^CeHwrari.-^n  O.  8,  e.  18,  8.  5. 

Od  th«  2Sd  Fabniftrj,  1861,  H.  wai  eooTiotod  on  an  ioformatton  \M  ■g^Init  him  by  L.,  ft 
nperiotMidMt  wstehtr  sppoloted  by  Tho  Teoi  Sftlmoa  Flibvry  Lftttdown«n  AttociatioD,  nn«l«r 
Th*  S«lflM»B  Vltb«rlti  Aet,  tikti  VieL  e.  It9,  t.  1  ••  Tb«  eoDTletlBff  jiutioei  ww  memberf 
of  tho  AMOoiotioD,  and  ono  of  thorn  wm  •  mombor  of  tho  oommittoo,  and  had  boon  proient  at  n 
mooting  of  tho  Aitooiation  which  anthorisod  proooodiogt  to  bo  takoo  againtt  H.  Co  the  15th 
Aagnst  H.  fare  tho  josUeoi  notioo  of  hia  Intontion  to  apply  for  a  oertiorari.  On  tho  2l8t,  tho 
clerk  of  bif  attorney  wont  to  tho  Judge's  Chamber!,  and  the  Judge  not  being  there  he  left  tho 
attdaviti  on  whieh  the  applieation  waf  to  bo  made  with  tho  Jadgo'i  clerk,  Informing  him  of  tho 
aalnro  of  tho  application ;  and  on  the  Std  woni  again,  but  tho  Jndgo  had  not  rotnmed  the  papera. 
Tho  Jndgo  did  not  attend  at  Chambora  nMll  Tnoiday,  tho  25th ;  on  that  day  all  the  partiec  went 
before  htm,  and  an  objection  waa  taken  by  the  attorney  for  tho  Jnctloec  that  the  appUoation  was 
too  lato,  being  more  than  the  ciz  calendar  monthi  after  the  conviction  allowed  by  ctat.  13  0.  3, 
e.  18,  a.  5.  Tho  oonTieting  jnsilooi,  on  tho  applioation  of  tho  defendant,  itatod  a  oaeo  «ador 
itat.  n  A  1 1  Vict  0.  48,  for  tho  opinion  of  dio  Cowl  of  Oobbmb  Pioaa,  which  wai  pending 
when  tho  prosont  mlo  waa  argnod.    HoM, 

1.  Thni  tho  oonTlctioB  waa  bad  on  tho  gnmnd  of  interest  in  the  Justices. 

2.  That  tho  oonriction  might  bo  romored,  notwithstanding  the  appeal  pending  to  the  Court  of 
Common  Pleas. 

8.  That  tho  application  for  a  certiorari  was  vlrtaally  made  on  Saturday  tho  22d,  and  thoroforo 
waa  In  timo. 

4.  That  snoh  an  applioation  la  not  an  ex  parte  applioation ;  and  temhk  boforo  granting  it  a 
sunmons  lo  show  cause  ought  to  Issue  to  tho  Justioos  and  tho  prosecutor. 

*Iir  Michaelmas  Term,  1868,  P916 

H.  MaUhewi  obtained  a  rule  calline  on  Robert  Henry  Allan,  ^ 
Esq.,  the  Rev.  John  William  Smith,  derk,  and  Joseph  Whitwell  Pease, 
Esq.,  justices  of  the  county  of  Durham,  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  remore  into  this  Court,  for  the  purpose 
of  quashing  it,  a  record  of  oonyiction  under  their  hands  and  seals, 
nade  the  2Sd  February,  1868,  convicting  Joseph  Hodgson,  under  The 
Salmon  Fishery  Act,  1861,  24  k  26  Vict  c.  109,  s.  20,  that  he,  being 
the  occupier  of  a  fishery  for  salmon  on  the  river  Tees,  did  not,  within 
thirty-six  hours  of  the  commencement  of  the  close  season,  as  fixed  by 
that  Act,  cause  to  be  removed  and  carried  away  from  the  waters 
within  his  fishery  the  inscales,  hecks,  tops,  and  rails  of  all  cruives, 
boxes,  or  cribs,  and  all  planks  and  temporary  fixtures,  used  for  taking 
or  killing  salmon,  and  all  other  obstructions  to  the  free  passage  of  fish 
in  or  through  the  cruives,  cribs,  and  boxes  within  his  fishery,  on  the 
ground  that  the  information  whereon  the  conviction  was  founded  waa 
heard  before,  and  the  conviction  made  by,  justices  having  an  interest 
ia  the  matter  before  them. 

t  The  defendant  is  tenant  and  occupier  of  a  corn*mill  and  lands  on 
the  banks  of  the  river  Tees,  together  with  the  right  of  fishery  for 
three  miles  and  upwards  in  that  river,  partly  above  and  partly  below 
a  corn-mill  and  oam  extending  across  the  river,  the  latter  of  which 
served  both  for  purposes  of  fishing  and  aflfording  mill-power. 

In  1861  an  Association  called  The  Tees  Salmon  Fishery  Land- 
owners Association,  was  formed  to  enforce  the  provisions  of  The 
Salmon  Fishery  Act,  1861,  and  otherwise  for  the  protection  of  the 
breed  of  salmon,  under  'certain  rules.  That  Association  con-  r^yr 
sisted  of  two  classes  of  members :  viz.  First,  ordinary  members^  I-        , 
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who  were  owners  of  riverside  property,  or  occupiers  of  the  right  of 
fishing  in  the  river  Tees  and  its  tributaries.  Secondly,  hononij 
members,  who  might  be  desirous  of  promoting  the  objects  of  the  As- 
Bi^oiation  by  contributing  to  its  funds.  The  committee  were  tD  make 
by-laws,  rules,  and  regulations;  to  engage  and  dismiss  all  watchers; 
and  in  the  event  of  proceedings  under  the  Act  being  considered  necesp 
sary,  to  instruct  the  secretary  to  enforce  its  provisions.  The  secretarj 
and  treasurer  were  (subject  to  the  approval  of  the  committee)  to  de- 
termine what  proceedings  should  be  taken  against  any  person  acting 
in  contravention  of  the  law. 

Of  the  three  convicting  justices,  B.  H.  Allan  was  the  owner  of  pro- 
perty having  a  frontage  on  the  river  and  had  a  right  of  fishery  m  it 
above  the  defendant's  fishery,  and  was  an  ordinary  member  of  the  As- 
sociation. The  Rev.  J.  W.  Smith  was  an  active  member  of  the  com- 
mittee, and  was  present  at  the  annual  meeting  of  the  Association  ia 
1862,  at  which  a  report  of  the  committee  was  presented  and  adopted, 
and  a  resolution  was  passed  authorizing  the  committee  to  take  pro- 
ceedings for  the  recovery  of  such  further  penalties  as  they  were  of 
opinion  had  been  incurred  at  the  defendant's  locks,  and  to  adopt  such 
measures  for  procuring  the  needful  alterations  in  his  fishing  mill-dam 
as  they  deemed  expedient  J.  W.  Pease  was  a  subscribing  member 
of  the  Association. 

The  information  was  laid  by  Robert  Little,  who  was  superinletident 
watcher,  appointed  and  paid  by  the  Association.  The  case  for  the 
prosecution  was  conducted  by  Joseph  Dodck^  an  attorney,  who  was  the 
honorary  Secretary  and  treasurer  of  the  Association ;  and  Little  wis 
*dl81  'principal  witness  on  behalf  of  the  prosecution.  The  de- 
-'  fendant  was  convicted  and  fined  the  snm  of  ISl.  and  coeto;  and 
Little,  as  the  informer  in  the  case,  was  ordered  a  portion  of  the  penalty 
On  the  application  of  the  defendant,  the  justices  stated  a  case  for  toe 
opinion  of  the  Court  of  Common  Pleas,  under  stat.  20  &  21  Yiot  e. 
4i(,  and  that  appeal  was  pending  when  the  present  rule  was  ai*gaed^a) 

On  the  15th  August,  notice  was  given  to  the  justices  that  applica- 
tion would  be  made  to  the  Judge  who  might  be  at  Chambers,  in  Bolls 
Garden,  Chancery  Lane,  on  Saturday,  the  22d  August,  at  10  o'clock, 
or  at  such  other  hour  as  the  Judges'  Chambers  should  be  opened  for 
business,  on  behalf  of  the  defendant,  for  a  writ  of  oatiorari  to  remove 
the  record  of  the  conviction  into  this  Court  This  notice  was  served 
on  the  justices  on  the  same  day.  On  Friday,  the  21st,  a  clerk  to  the 
London  agent  of  the  defendant's  attorney  attended  at  the  Judges' 
Chambers,  on  which  day  Byles,  J.,  was  the  Judge  in  attendance,  and 
left  with  the  Judge's  clerk  the  affidavits  in  support  <^  the  applicatioo, 
and  explained  the  n|iture  of  it,  and  the  Judge's  derk  stated  that  the 
affidavits  would  be  laid  before  the  Judge,  and  directed  him  to  call  the^ 
following  day,  Saturday,  to  see  whether  an  order  had  been  mada 
During  the  month  of  August,  Byles,  J.,  attended  at  Chambers  oa 
Tuesdays  and  Fridays  only.  On  Saturday  morning  the  clerk  to  the 
Lbndon  agent  informed  the  attorney  for  the  prosecution  that  the  affi- 
davits were  before  the  Judge,  and  that  he  intended  applying  for  ihe 
order  in  the  course  of  the  morning ;  he  also  went  to  the  office  of  the 

(a)  The  ippeal  wii  hrard  and  the  eonTietton  sIBroed  Id  BMter  Term,  1864.    8m  BodcM* 
•pp.,  LUti^  r«fp.|  le  0.  9-  H.  S.  198  (B.  0.  U  R.  toI.  111). 
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London  attcrtteys  for  the  justices,  and  gave  their  managing  rtoig 

elerk  the  same  information.    The  managing  clerk  said  that  he  '• 

woald  go  and  request  the  Judge's  olerk  not  to  give  out  the  order  until 

the  jastioes  and  the  prosecutor  had  had  an  opportunity  of  being  heard 

hefore  the  Judge ;  and  it  was  then  arranged  oetween  the  two  clerks 

that  the  matter  should  be  adjourned  until  the  following  Tuesday,  the 

25th,  being  the  next  day  on  which  the  Judge  would  be  at  Chambers. 

And  the  clerk  to  the  agent  of  the  defendant's  attorney,  at  the  sugges* 

tion  aS  the  managing  clerk  of  the  attorneys  for  the  justices,  informed 

the  prosecutor's  agent  of  this  arrangement,  though  he  thought  that  as 

the  application  was  only  against  the  magistrates  the  prosecutor  waa 

not  entitled  to  attend.    In  the  course  c^  Saturday  the  clerk  to  the 

agent  of  the  defendant's  attorney  attended  at  the  Judges'  Chambers 

and  applied  for  the  order  for  a  certiorari,  when  the  Judge's  clerk  told 

him  that  the  affidavits  had  not  been  returned,  and  were  still  before 

the  Judge.    On  Tuesday,  the  26th,  the  clerk  to  the  attorneys  for  the 

justices,  one  of  the  attorneys  for  the  prosecutor,  and  counsel  on 

behalf  of  the  defendant,  attended  before  Byles,  J.,  when  it  was  objected 

for  the  prosecutor  that  the  six  months  within  which  the  certiorari 

should  have  been  applied  for  had  expired,  and  the  learned  Judge  waa 

of  opinion  that  the  application  on  that  day  was  too  late,  and  that  the 

application  on  Friday,  the  2l8t,  was  too  soon  with  reference  to  the 

notice  served  on  the  justices ;  and  refused  to  make  an  order,  but  with« 

out  prejudice  to  an  application  to  the  Court;  which  was  to  be  takeu 

to  be  in  time  if  the  application  to  Byles,  J.,  was  in  time. 

Davison  showed  cause. — First.  Though  no  appeal  *to  the  r^goQ 
Quarter  Sessions  is  given  b^  stat.  24  &  26  Vict.  c.  109,  an  ^ 
appeal  under  stat.  20  &  21  Vict.  c.  48,  is  still  pending,  and  therefore 
the  defendant  has  no  right  to  a  certiorari :  Paley  on  Convictions,  4th 
ed.,  p.  861 ;  Rex  v.  Sparrow ;  note  (a)  to  Bex  v.  Brooke,  2  T.  B.  196. 
[CocKBVBN,  C.  J. — Unless  we  can  see  that  the  case  before  the  Com* 
non  Pleas  involves  the  ouestion  whether  the  justices  had  jurisdiction 
we  ought  not  to  withhold  the  certiorari.  If  the  justices  had  no  juris* 
diction  to  find  the  facts  stated  in  the  case,  the  jurisdiction  of  the  Com« 
mon  Pleas  to  hear  the  case  is  gone  and  that  Court  would  strike  it 
cut.] 

Secondly.  The  application  to  Byles,  J.,  was  too  late.  By  stat.  13 
0. 2,  c.  18,  s.  6,  ''no  writ  of  certiorari  shall  be  granted,  issued  forth 
or  allowed,  to  remove  any  conviction,  &c.,  had  or  made  by  or  before 
Bny  justice  or  justices  of  the  peace  of  any  county,  &c.,  unless  such 
certiorari  be  moved  or  applied  for  within  six  calendar  months  nest 
'fter  such  conviction,  &c.,  shall  be  so  had  or  made,  and  unless  it  be 
ioly  proved  upon  oath,  that  the  said  party  or  parties  suing  forth  the 
ftime,  hath  or  have  given  six  days'  notice  thereof  in  writing  to  the 
JTiatioe  or  justices,  or  to  two  of  them  (if  so  many  there  be)  by  and 
before  whom  such  conviction,  &c.,  shall  be  so  had  or  made,  to  the  end 
that  such  justice  or  justices,  or  the  parties  therein  conC'Crned,  may 
show  cause,  if  he  or  they  shall  so  think  fit,  against  the  issuing  or 
granting  suoi  certiorari."  This  conviction  is  dated  the  28d  February, 
tnd  the  last  day  on  which  application  could  be  made  for  a  certiorari 
was  Saturday  the  22d  August ;  the  six  days'  notice  to  the  justices 
expired. on  that  day  and  tho-efore  (he  application  9n  Fridaj^  the  2l8t 
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was  too  soon ;  and  the  hearing  of  the  application  on  Toeaday  the 
*0211  *^^^^  ^^  beyond  the  six  months.  The  writ  ought  not  to  be 
^  granted  on  an  ex  parte  applioation.  [Blackburn,  J. — In  B^. 
V.  The  Inhabitants  of  St.  Mary,  Whitechapel,  2  DowL  N.  S.  96^  the 
writ  seems  to  have  been  granted  without  a  summons  to  show  cause.] 

Thirdly.  The  justices  were  not  interested  in  such  a  matiner  as  to 
oust  them  of  jurisdiction.  In  Ex  parte  Pettitmangin,  on  Jacuar^  2l8t, 
Edward  James  applied  for  (a)  a  certiorari  to  remove  a  conviction  bj 
two  justices  of  the  borough  of  Liverpool  under  stat.  6  &  6  Vict,  c  cvi  ^ 
s.  261,(&)  in  which  a  fine  of  202.  was  imposed,  on  the  grounds:  fint^ 
that  one  of  the  justices  was  a  member  of  the  watch  committee  of  the 
town  council,  and  that  the  information  was  laid  by  an  inspector  of 
police  in  pursuance  of  directions  of  that  committee ;  secondly,  that  the 
fine  woula  go  into  the  borough  fund  in  which  the  justices  were  inte- 
rested :  and  the  Court,  Cockbum,  C.  J.,  Crompton,  Blackburn,  and 
Mellor,  Js.,  held  that  the  interest  of  the  justices  was  too  remote.  The 
members  of  the  Association  have  no  pecuniarv  interest  in  the  pro- 
ceedings under  the  statute :  they  are  out  of  pocket  by  them.  [Cock- 
burn,  C.  J. — Suppose  the  summons  is  dismissed.]  Little,  the  informer, 
would  be  ordered  to  pay  the  costs  of  the  person  informed  against 

Manisty  and  H.  MaUheu^s,  contri. — ^The  notice  of  the  application 
was  properly  given,  and  the  application  itself  was  made  in  time,  hav- 
ing been  virtually  made  on  the  22d  August.  In  Rex  v.  The  Inhabit- 
ants of  Abergele,  6  A.  &  E.  795,  796,  note  (a)  (£.  C.  L.  K.  vol.  31), 
*9221  *^^^^^  ^^®  Sessions  commenced  on  the  6th  April,  and  on  the 
^  7th  >n  order  of  Sessions  was  made,  and  the  agent  for  tbe 
respondents  went  to  the  Judge's  chambers  on  the  4th  October  to 
obtain  a  fiat  for  a  certiorari,  but  the  Judge  being  out  of  town  the  fiat 
was  not  given  until  the  8th ;  it  was  objected  that  the  certiorari  was 
not  applied  for  in  time,  but  the  reporters  say  that ''  the  Court  laid  no 
stress  upon  the  objection;"  and  Lord  Denman  said,  p.  798^  *'The 
statute  enacts  that  no  certiorari  shall  be  granted,  unless  moved  or  applied 
for  within  six  calendar  months  after  the  making  of  the  order.  This  wu 
so  applied  for."  [Blaokbubn,  J. — In  1  Chitt.  Statutes,  by  Webby 
and  Beavan,  p.  418,  note  (e),  that  case  is  cited  as  showing  that,  in 
computing  the  six  months  in  cases  of  removal  of  orders  made  at 
Sessions,  the  date  of  the  order  does  not  relate  to  the  first  day  of  the 
Sessions.] 

CocEBUBN,  C.  J. — This  rule  must  be  made  absolute.  It  is  impossi- 
ble to  hold  consistently  with  the  principles  which  have  been  estab- 
lished by  decided  cases,  and  are  founded  in  the  very  essence  of  jus- 
tice, that  these  magistrates  were  competent  Judges  upon  the  occasion 
in  question.  An  information  was  laid  against  the  defendant  for  the 
violation  of  the  provisions  of  an  Act  of  Parliament  pa^ed  for  the 
protection  of  salmon  fisheries,  and  the  prosecutors  were  an  Associa- 
tion including  riparian  proprietors  on  the  banks  of  the  Tees,  inte- 
rested in  the  protection  of  the  salmon  fishery  of  the  river.  Certain 
members  of  that  Association  were  present  as  justices,  and  took  part 
in  this  conviction;  they  were  essentially  prosecutors^  being  members 
of  an  Association  the  aggregate  of  which  were  undoubtedly  the 

(a)  Ro  HopUni,  B.  B.  *  B.  100  (B.  C.  L.  R.  rol.  96),  w»f  cited. 

{h)  B—  Oreig,  app.,  B«i4mo^  tu^  &  B.  4  B.  US  (&  3.  L.  B.  toL  H). 
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proseoQtors.    *It  is  impossible  to  say  that  persons  who  are  *«aoo 
parties  to  a  criminal  proceeding  as  prosecutors  can  act  as  jus-   "- 
tices  with  jnrisdictioji  to  convict  summarily  on  the  hearing  of  that 
proceeding. 

The  only  difficulty  is  as  to  the  time  of  applying  for  the  certiorari, 
Stat.  IS  O.  2,  c.  18,  s.  6,  enacts  that  the  writ  must  be  applied  for 
within  six  calendar  months  next  after  the  conviction.  It  was  intended 
to  give  the  party  applying  the  whole  six  months ;  he  has  the  same  right 
of  applying  on  the  last  day  as  on  any  other  day  of  that  period.  But  ^ 
if  he  puts  off  his  application  to  the  last  day,  he  must  take  care  that 
his  machinery  is  ready  for  action  and  that  he  does  on  that  day  what 
actually  or  virtually  amounts  to  an  application.  He  ought  not  to 
suffer  because  the  only  Judge  before  whom  he  can  make  his  applica*. 
tion  does  not  happen  to  be  at  Chambers  on  the  particular  day,  if  he 
has  all  his  machinery  ready  and  makes  known  to  the  Judge's  clerk 
the  nature  and  object  of  his  application,  and  places  the  materials  for  it 
in  his  hauds.  In  the  present  instance,  on  Friday,  the  21st  August,  the 
attorney's  clerk  who  had  the  conduct  of  the  case  went  to  the  Judge's 
Chambers  and  left  the  affidavits  with  the  Judge's  clerk ;  having  com* 
manicated  the  purpose  for  which  they  were  to  be  used,  and  requested 
that  they  should  be  laid  before  the  Judge.  The  attorney's  derk 
attended  on  the  next  day  to  know  what  directions  had  been  given 
upon  the  application  made  by  him ;  and  he  considered  that  the  order 
would  be  granted  ex  parte;  but  it  is  clear  that  cannot  be  done, 
because  the  object  of  the  notice  is  to  enable  the  justices  or  parties 
concerned  to  show  cause  if  they  think  fit.  But  it  does  not  follow  that, 
because  he  made  a  mistake  and  did  not  take  the  necessary  steps  for 
ooming  in  contact  with  his  adversary,  *it  was  less  an  applica-  r^^^A 
tion  to  the  Judge.  If  the  Judge  had  been  present  he  would  ^ 
have  said,  Where  is  your  opponent?  The  Act  of  Parliament  has 
required  that  six  days'  notice  should  be  given  in  order  that  those  who 
may  wish  to  resist  the  application  for  a  certiorari  may  be  heard  before 
the  Judge  to  whom  the  application  is  made. 

I  think  the  Judge  would  exercise  a  wise  discretion  not  only  in 
insisting  that  notice  should  be  given  and  an  opportunity  afforded  to 
the  justices  and  to  the  persons  promoting  the  prosecutions  to  resist 
the  application,  but  in  issuing  a  summons  to  the  justices,  who  might 
wish  to  justify  their  proceedings.  At  all  events  a  summons  should 
issue  to  those  persons  who  are  interested  in  maintaining  the  prosecu- 
tion.  In  the  present  instance  all  parties  had  notice,  and  although  all 
were  not  at  Chambers  on  the  Saturday,  and  could  not  have  been 
heard  had  they  been  there,  yet,  when  all  the  steps  at  that  time  possi- 
ble  were  taken,  I  think  enough  was  done  to  make  this  virtually  an 
application  sufficient  to  satisfy  stat.  IS  Gr.  2,  c.  18,  s.  6. 

Blackburn,  J. — Upon  the  merits,  that  is,  whether  the  conviction 
should  be  quashed  if  the  application  for  a  certiorari  was  made  in 
proper  time,  I  entertain  no  doubt  One  of  the  justices  who  joined  in 
the  conviction,  being  a  member  of  the  Committee  of  the  Associa* 
tion  which  instituted  the  proceedings,  was  one  of  -the  prosecutors. 
There  may  be  difficulty  in  finding  magistrates  in  this  neighbourhood 
who  are  not  interested  to  hear  such  an  information,  but  members  of 
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pay  the  same,  we  do  adjudge  the  said  Peter  Cleworth  to  be  aet  pub- 
licly in  the  stocks  of  the  said  parish  of  Leigh,  there  to  remain  for  the 
space  of  two  hoars,  pursuant  to  the  statutes  in  such  case  made  and 
provided.    Given  under  our  hands  and  seals,  kc 

The  Solicitor-  Oeneral,  on  moving  for  the  rule,  cited  Sandiman  f . 
Breach,  7  B.  k  C.  96  (E.  C.  L.  B.  vol.  14),  where  it  was  held  that  the 
statute  in  question  does  not  apply  to  stage-coaches  travelling  oa 
Sunday. 

He  likewise  mentioned  that  it  had  been  suggested  that  the  supposed 
*9291  ^^^^^^'^^  ^^  ^^®  statute  was  a  work  *of  necessity,  but  conceded 
-'  that  that  was  a  question  of  fact  on  which  the  findUng  of  the  jus- 
tices must  be  taken  as  conclusive. 

The  Court  having  granted  a  rule  to  show  cause, 

Mellish  and  Baylis  showed  cause. — ^This  case  depends  on  the  con- 
struction of  Stat.  29  Car.  2,  c.  7,  ''for  the  better  observation  of  the 
Lord's  Day,  commonly  called  Sunday  f  sect  1  of  which  enacts,  '*  that 
all  the  laws  enacted  and  in  force  concerning  the  observation  of  the 
Lord's  Day,  and  repairing  to  the  church  thereon,  be  carefully  put  in 
execution;  and  that  all  and  every  person  and  persons  whatsoever, 
shall  on  every  Lord's  Day  apply  themselves  to  the  observation  of  the 
same,  by  exercising  themselves  thereon  in  the  duties  of  piety  and  true 
religion,  publickly  and  privately;  and  that  no  tradesman,  artificer, 
workman,  labourer,  or  otner  person  whatsoever,  shall  do  or  exercise 
any  worldly  labour,  business,  or  work  of  their  ordinary  callings,  upon 
the  Lord's  Day,  or  any  part  thereof  (works  of  necessity  and  charity 
only  excepted) ;  and  that  every  person  being  of  the  age  of  foarteea 
years  or  upwards,  offending  in  the  premises,  shall,  for  every  such 
offence,  forfeit  the  sum  of  five  shillings ;  and  that  no  person  or  per- 
sons whatsoever,  shall  publickl  v  cry,  show  forth,  or  expose  to  sale, 
any  wares,  merchandises,  fruit,  herbs,  goods,  or  chattels  whatsoever, 
upon  the  Lord's  Day,  or  any  part  thereof,  upon  pain  that  every  per- 
son 80  offending,  shall  forfeit  the  same  goods  so  cried  or  showed  forth, 
or  exposed  to  sale."  By  sect.  2  the  penalty  is  recoverable  before  jus- 
tices of  the  peace,  and  the  convicted  party  is  liable  to  be  put  in  the 
stocks  in  default  of  distress  or  in  case  of  insufficiency  or  inability  to 
pay  the  penalty. 

^301  ^'^  fiirmer  who  works  on  his  own  farm,  by  haymaking  or 
^  otherwise,  is  within  this  enactment  It  may  be  conceded  that 
he  is  not  within  any  of  the  classes  there  enumerated, — ^tradesmen, 
artificers,  workmen,  or  labourers;  but  the  statute  adds,  "or  other 
person  whatsoever,"  which  no  doubt  must  be  construed  to  mean 
persons  ejusdem  generis  with  the  former.  An  agricultural  labourer 
IS  within  the  Aet,  and  perhaps  is  the  only  species  of  labourer  who  is» 
for  "artificer"  means  a  man  who  works  in  trade,  and  a  "  workman^  is 
a  man  who  works  generally.  The  presence  of  the  word  "  tradesman" 
shows  that  the  Act  is  not  confined  to  those  who  work  for  wages.  A 
farmer  working  on  his  own  farm  is  an  agricultural  labourer.  It  would 
be  absurd  and  urnjust  to  hold  that  such  a  person  is  to  be  exempt  from 
the  penalty  of  the  Act,  while  the  men  whom  he  has  hired  to  woric 
vrith,  or  for  him,  on  Sunday,  should  be  subject  to  it.  The  Legislature 
bairing  given  so  few  instances  of  the  persons  prohibited  shows  that 
libe  ^aqpAesBion  ''other  person  whataoeiver"  muat  include  individuals 
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of  many  classes.  The  object  of  the  statute  was  to  prevent  persons 
following  their  usual  and  ordinary  calling  on  Sunday :  Fennell  v.  Rid- 
ler,  6  B.  &  C.  406,  408,  409  (E.  C.  L.R.  vol.  11);  Rex  v.  The  Inhabit- 
ants  of  Whitnash,  7  Id.  696,  600,  601 ;  Scarfe  v.  Morgan,  4  M.  &  W. 
270,  280.t  Sandiraan  v.  Breach,  7  B.  k  C.  96  (E.  C.  L.  R.  vol.  14), 
which  is  relied  on  by  the  other  side,  is  distinguishable,  for  the  case 
of  carriers  being  expressly  provided  for  by  the  2d  section  of  the  Act, 
and  by  a  former  statute,  8  Car.  1,  c.  1,  could  not  come  within  the  first 
section  of  the  present  Act  on  which  this  conviction  proceeds. 

♦The  SoUcitor-Oeneralf  in  support  of  the  rule. — In  enumerat-  r*no-f 
ing  the  persons  to  whom  this  section  is  applicable,  the  Legisla-  ^ 
ture  proceeded  on  a  descending  scale.  The  words  used  are  thus  defined 
in  Johnson^s  Dictionary <  *^  IVadesman.  A  shopkeeper.  A  merchant 
is  called  a  trader,  but  not  a  tradesman ;  and  it  seems  distinguished  in 
Shakespeare  from  a  man  that  labours  with  his  hands."  '*  Artificer. 
An  artist ;  a  manufacturer ;  one  by  whom  anything  is  made."  ''  Work- 
man. An  artificer ;  a  maker  of  anything.'  '' Labourer.  One  who 
is  employed  in  coarse  and  toilsome  work."  It  would  be  strange  if 
the  Legislature,  after  specifying  so  low  a  class  as  "  labourer,"  should 
have  intended,  by  the  general  words  **  other  person  whatsoever,"  to 
include  a  class  so  much  higher  as  farmer,  especially  in  the  reign  of 
Charles  the  Second,  when  almost  every  legislator  was  one  himself. 
'*  Farmer"  is  thus  defined  in  the  same  Dictionary ;  "  Fermier,  French ; 
or  from  farm.  One  who  cultivates  hired  ground."  Richardson's 
Dictionary,  voc.  Farm,  Farmer,  &c. :  "  Farm,  or  fearme,  is  an  old  Saxon 
word  signifying  provisions:  and  it  came  to  be  used  instead  of  rent  or 
render,  because  anciently  the  greater  part  of  rents  were  reserved  in 

Cisions ;  in  corn,  in  poultry,  and  the  like ;  till  the  use  of  money 
me  more  frequent.  So  that  a  farmer,  firmarius,  was  one  who  held 
his  lands  upon  payment  of  a  rent  or  fsorme:  though  at  present,  by 
a  gradual  departure  from  the  original  sense,  the  word /arm  is  brought 
to  signify  the  very  estate  or  lands  so  held  upon  farm  or  rent :"  for 
which  he  cites  2  Blackst  Com.  818.  A  farmer  is  a  man  who  culti- 
vates the  soil,  whether  he  rents  it  or  it  is  his  own,  and  whether  in  so 
doing  he  does  or  does  not  combine  the  functions  of  a  farmer  with 
those  of  a  labourer,  *who  properly  is  a  person  employed  by  r«gQQ 
some  one  else.  [Crompton,  J. — A  gentleman,  or  even  a  noble-  ^ 
man,  may  farm  his  own  land,  but  you  would  not  call  him  a  farmer. 
Gould  it  be  said  that  the  Vicar  of  Wakefield  was  a  farmer  because  he 
made  his  own  hay  7]  An  attorney  exercising  his  profession  on  the 
Sabbath  is  not  within  the  Act :  Feate  r.  Dicken,  1  G.  M.  &  R.  422.t 
[He  relied  on  Sandiman  v.  Breach,  7  B.  &  C.  96  (E.  G.  L.  R.  vol.  14).] 
WeUbyf  who  appeared  on  the  same  side,  was  not  called  on. 
OocKBURN,  G.  J. — The  persons  who  are  within  this  enactment  may 
he  divided  into  the  categories  of  employers  and  employed.  The 
persons  who  come  under  tne  first  are  tradesmen,  and  we  have  under 
the  second  artificers,  workmen,  and  labourers.  Then  there  is  a  general 
expression  ''other  person  whatsoever;"  but,  according  to  a  well- 
established  rule  in  the  construction  of  statutes,  general  terms  following 
particular  ones  apply  only  to  such  persons  or  things  as  are  ejusdem 
generis  with  those  comprehended  in  the  language  of  the  Legislature. 
Assuming  for  the  present  in  favour  of  the  prosecutor,  though  it  is  not 
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necessary  to  decide  the  point,  that  the  term  ''  labonrer**  in  this  Act 
includes  agricultural  labourer,  jet  it  is  plain  that  a  tradesman  canoot 
by  any  reasonable  construction  mean  a  farmer.  Therefore,  there 
being  these  two  classes  I  have  mentioned,  we  have  put  before  ns  the 
case  of  a  man  employing  labourers  (which  is  the  ordinary  acceptatioQ 
of  farmer,  and  from  which  we  should  not  be  justified  in  departing), 
*9831  ^^^  ^^  cannot  consider  him  on  the  same  footing  with  **'  tradea* 
-I  man,"  which  is  the  only  similar  p^^on  in  the  statute. 

This  construction  may  be  open  to  the  inconvenience  and  acaadal 
which  Mr.  Hellish  and  Mr.  Baylis  have  pointed  out,  namely,  that  the 
agricultural  labourer  will  be  liable  to  penalties  for  bringing  in  hay, 
while  the  farmer  who  stands  b^  and  orders  the  work  to  be  doae,  or 
even  takes  part  in  it  himself,  will  not  be  liable.  I  quite  feel  the  force 
of  that,  but  the  Legislature  has  not  provided  a  remedy,  and  we  hare 
no  power  to  legislate. 

Cbompton',  J. — This  defendant  cannot  be  called  a  labourer.  I  agree 
with  the  Lord  Chief  Justice  that  '*  labourer"  means  a  person  labouring 
for  another,  and  '^  farmer"  a  person, who  may  work  or  not  as  he  likes: 
if  he  sometimes  takes  up  a  spade  or  a  rake  he  cannot  on  that  aocoant 
be  called  a  labourer.  And  it  is  too  much  to  say  that  he  is  ejusdem 
generis  with  any  of  the  persons  mentioned  in  the  statute ;  it  would 
be  a  strong  straining  of  it  to  hold  that  a  farmer  who  is  in  a  superior 
station  to  most  of  these  persons  (certainly  to  all  except  the  tradesman) 
should  be  included  in  that  enumeration  of  classes  below  him.  This 
law  was  directed  more  against  the  lower  than  the  higher  classes^  and  a 
good  deal  of  scandal  may  arise  in  its  application  in  particular  cases. 
For  instance,  a  gentleman  selling  his  norse  would  not  be  liable  to 
penalties,  but  a  horsedealer  would.  If  an  agricultural  labourer  comes 
within  this  enactment  (although  there  may  be  some  doubt  whether  it 
extends  to  him),  that  would  give  rise  to  another  scandal.  It  is  verj 
hard  indeed  that  the  employer  should  escape  and  the  employed  be 
convicted ;  but  can  we  on  that  account  say  that  a  farmer,  who  belongs 
*9341  ^  ^  well-known  class  of  ^persons,  though  not  mentioned  in 
-'  the  Act,  is  ejusdem  generis  with  the  persons  mentioned  in  it, 
who  are  all  persons  of  lower  degree  7  Besides  there  may  be  reasons 
for  the  Legislature  not  extending  these  penalties  to  farmers  engaged 
in  agriculture,  and  manufacturers  engaged  in  manufactures. 

Blackburn,  J.— Taking  for  granted  that  ''  labourer"  does  applj 
to  agricultural  labourer,  it  does  not  apply  to  &rmer,  although  he  may 
put  his  own  hands  to  labour.  But  certainly  he  is  not  within  the 
persons  enumerated  in  the  Act,  and  the  only  question  is,  is  he  within 
the  expression  ''  other  person  whatsoever"  ?  The  ratio  of  the  decision 
in  Sandiman  t;.  Breach,  7  B.  &  C.  96  (E.  C.  L.  B.  vol.  14),  is  that  where 
it  appears  that  the  class  which  it  is  sought  to  bring  within  the  Act 
was  known  to  the  Legislature  at  the  time  the  Act  was  passed,  and 
that  class  is  omitted,  it  must  be  supposed  to  have  been  omitted  iotea- 
tionally.  It  is  impossible  to  suppose  that  so  numerous  and  extensive 
a  class  as  farmers  would  be  referred  to  under  general  words,  if  it  wM 
meant  to  be  included.  "  Other  person"  here  muat  mean  9ome  person 
not  quite  a  tradesman,  labourer,  &Q.  ^ 

MBLiiOB,  J.»  concurred.  Aule  absolute. 
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Banl/vptcy  Jet,  1861,  24  d^  25  Viet.  e.  134,  t.  221. ^Examination  of  hankriipi.^ 
LidictmefU.^Certainifj.'-'Dupliciiy.^l  0.  4,  e.  64,  t.  21.— 14  d;  15  Yict.  c.  100,  #. 
25. — ^fier  6y  verdict. —  Variance, 

An  indictBeiil  under  tho  Buikniptey  Aet,  1861,  24  A  25  Vict  o.  134,  i.  221,  nlleged  thnt  the 
defendant,  bAving  been  adjadged  bankrupt  by  the  Court  of  Bankroptcj  for  the  L.  Dtstrict,  being 
then  the  Court  duly  autborised  and  competent  to  abjudicate  as  afttreeaid,  upon  his  emminntiun 
in  the  aaid  Goort,  with  intent  to  defraud  and  defeat  the  right*  of  bi«  creditors,  did  nut  fully  and 
troly  diaoover  to  the  best  of  his  knowledge  and  belief  all  bis  property,  to  nit,  all  hi*  personal 
property,  in  money  and  in  goods,  and  did  not  as  to  part  of  his  property  (not  being  part  fully  and 
bonA  fide  before  sold  or  disposed  of  in  the  way  of  his  trade  or  bufiness  and  not  Inid  out  in  the 
ordinary  expense  of  his  family)  fully  and  truly  discover,  to  the  best  of  his  knowledge  and  belief 
as  aforesaid,  bow  and  to  whom  and  for  what  consfder*tion  and  when  be  htd  disposed  of,  assigned, 
or  transferred  sneh  part  thereof,  to  wit,  Ae*    Held,  on  error: 

1.  Sapposing  this  indictment  to  eharge  two  offences: 

(1.)  No  objection  on  that  ground  oonld  be  taken  to  it  in  a  Court  of  error. 
(2.)  If  one  of  them  were  no  offence  in  law.  Judgment  on  the  indictment  would  still  be  good 
after  Tcrdtot. 

2.  Supposing  the  Indietment  bad  for  want  of  oerlalnty,  the  objeotiota  wai  cured  by  stat  7  6. 
4,  e.  64,  s.  21,  as  the  offence  was  snfielently  desnribed  in  the  words  of  the  statute. 

3.  Qmmr*i,  whether  it  was  cured  by  sUt.  14  A  15  Vict.  o.  100,  s.  25? 

4.  Per  Mellor,  J.,  and  •emhU  per  Blackburn,  J.,  the  offence  by  a  bankrupt  in  not  disoorerlng 
his  property  on  examination  is  not  complete  until  the  examination  is  ended. 

Error  upon  the  judgment  on  an  indictment  at  tbe  Liverpool  Assizes 
for  the  county  palatine  of  Lancaster,  in  August,  1863,  on  which  the 
plaintiff  in  error  was  found  guilty  by  verdict  of  a  jury,  and  judgment 
of  imprisonment  given  accordingly. 

The  eount  on  which  the  question  arose  was  as  follows. 

Lancashire,  to  wit.  The  jurors,  ko,,  present,  that  heretofore,  to  wit, 
on  the  14th  of  March,  1863,  Samuel  Nash  was  duly  declared  and 
adjudged  bankrupt  by  the  Court  of  Bankruptcy  for  the  Liverpool  Dis* 
trict,  the  said  Court  being  then  the  Court  duly  authorized  and  com- 
petent to  adjudicate  as  aforesaid,  and  that  the  said  Samuel  Nash  having 
been  so  declared  and  adjudged  ^bankrupt,  upon  his  examination  r^nqa 
in  the  teid  Court,  to  wit,  on  the  18th  March,  1863,  with  intent  ^  ^^^ 
to  defraud  and  defeat  the  rights  of  the  creditors  of  the  said  Samuel 
Nash,  did  not  fully  and  truly  discover,  to  the  best  of  his  knowledge 
and  belief,  all  his  property,  to  wit,  all  his  personal  property,  in  money 
and  in  goods,  and  did  not  as  to  part  of  his  the  said  Samuel  Nash's 
property  (not  being  part  fully  and  bon£  fide  before  sold  or  disposed 
of  in  the  way  of  his  trade  or  business,  and  not  laid  out  in  the  ordi- 
nary expense  of  his  the  said  Samuel  Nash's  family)  fully  and  truly 
discover,  to  the  best  of  his  knowledge  and  belief  as  aforesaid,  how  and 
to  whom  and  for  what  consideration  and  when  he  had  disposed  of, 
assigned,  or  transferred  such  part  thereof,  to  wit,  1000/.  sterling,  1000 
sacks  of  corn,  1000  sacks  of  flour,  ten  horses,  ten  carriages,  five 
clocks,  five  boxes,  and  other  goods  and  effects,  being  part  of  the  pro- 
perty of  the  said  Samuel  Nash  as  aforesaid,  contrary  to  the  statute, 
&c.,  and  against  the  peace,  &c." 

Aspinall,  for  the  plaintift'  in  error. — This  indictment  is  framed  on 
"The  Bankruptcy  Act,  1861,"  24  is  26  Vict.  c.  134,  s.  221,  ';Any 
bankrupt  who  shall  do  any  of  the  acts  or  things  following,  with  intent 
to  defraud  or  defeat  the  rights  of  his  creditors  shall  be  guilty  of  a 
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misdemeaDor,  and  sball  be  liable,  at  tbe  discretion  of  the  Court  before 
wbich  be  sball  be  convicted,  to  punishment  by  imprisonment  for  not 
more  than  three  years,  or  to  any  greater  punishment  attached  to  tbe 
offence  by  any  existing  statute ;" 

(2.)  '*  if  he  shall  not  upon  his  examination  fully  and  truly  discover, 
to  the  best  of  his  knowledge  and  belief,  all  bis  property,  real  and  per- 
*d871  ^^^^^»  inclusive  of  his  rights  *and  credits,  and  how  and  to 
^  whom,  and  for  what  consideration,  and  when  he  disposed  of, 
assigned,  or  transferred  any  part  thereof,  except  such  part  as  has  been 
really  and  bon&  fide  before  sold  or  disposed  of  in  the  way  of  bis  trade 
or  business,  if  any,  or  laid  out  in  the  ordinary  expense  of  his  family, 
or  shall  not  deliver  up  to  the  Court,  or  dispose  as  the  Court  directs 
of  all  such  part  thereof  as  is  in  his  possession,  custody,  or  power, 
except  the  necessary  wearing  apparel  of  himself,  his  wife  and  child- 
ren ;  and  deliver  up  to  the  Court  all  books,  papers,  and  writings  ia 
his  possession,  custody,  or  power  relating  to  his  property  or  affiiirs." 

(8.)  "If  he  shall,  after  adjudication,  or  within  sixty  days  prior  to 
adjudication,  with  intent  to  defraud  his  creditors,  remove,  conceal,  or 
embezzle  any  part  of  his  property  to  the  value  of  102.  or  upwards." 

(5.)  ''If  he  shall,  with  intent  to  defraud,  wilfully  and  fraudulently 
omit  from  his  Schedule  any  effects  or  property  whatsoever." 

There  is  no  decision  on  this  section,  which  is  taken  with  slight  alter- 
ation from  The  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict  c 
106,  s.  251.  Whether  the  portion  of  paragraph  (2)  of  tbe  section  on 
which  this  count  is  framed  is  descriptive  of  one  offence  or  two,  in 
either  case  the  count  is  bad.  If  that  paragraph  creates  two  offence^ 
the  count  is  bad  for  duplicity.  If  the  count  is  to  be  understood  as 
proceeding  upon  the  oftence  first  described,  viz.,  the  not  discovering 
all  his  personal  property  to  the  Court,  then  it  is  bad  for  not  describing 
the  offence  with  the  certainties  of  number,  time,  and  value.  The  pro- 
perty of  a  bankrupt  might  be  enormous,  and  it  is  essential  that  his 
*9381  ^^^®^^'^°  ^^  ^directed  to  the  portion  alleged  to  have  been  with- 
^  held.  [Mbllor,  J. — On  an  information  for  a  conspiracy  to  cause 
goods  imported  into  London  to  be  taken  away  without  payment  of 
duty,  it  was  held  not  necessary  to  describe  the  goods :  Beg.  v.  Blake, 
6  Q.  B.  126  (E.  C.  L.  R.  vol.  51).  Crompton,  J.— There  the  crime  is 
complete  by  the  conspirac}'.]  But  even  supposing  the  first  part  of 
this  count  good,  if  the  second,  which  charges  the  defendant  with  not 
discovering  how  he  disposed  of  a  certain  part  of  his  property,  is  bad, 
the  general  judgment  for  the  whole  is  bad  also.  Now  tbe  second  part 
is  bad  for  not  alleging  that  the  defendant  disposed  of  any  portion  of 
his  property. 

[C.  ifilwardj  who  appeared  for  the  Crown,  intimated  his  intention 
to  rely  on  stat.  7  G.  4,  c.  64,  s.  21,  which  enacts:  "No  judgment  after 
verdict  upon  any  indictment  or  information  for  any  felony  or  misde- 
meanor shall  be  stayed  or  reversed  for  want  of  a  similiter,  Ac";  and 
''  where  the  offence  charged  has  been  created  by  anv  statute,  or  sub- 
jected to  a  greater  degree  of  punishment,  or  excluded  from  the  benefit 
of  clergy  by  any  statute,  the  indictment  or  information  shall  after 
verdict  be  held  sufficient  to  warrant  the  punishment  prescribed  by 
the  statute  if  it  describe  the  offence  in  the  words  of  the  statute.'*] 
Stat.  7  G.  4,  c.  64,  s.  21,  does  not  apply ;  for  this  count  does  noi 
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'describe  the  offence  in  the  words  of  the  statute/'  24  k  25  Yict  o.  • 
134,  seeing  that  the  statute  makes  the  offence  to  consist  in  not  disco- 
Tering  his  property  "  upon  his  examination/'  while  the  count  describes, 
it  "  upon  his  examination  in  the  said  Court/'  t.  e.,  the  Court  of  Bank- 
ruptcy for  the  Liverpool  District.    Under  sect.  109  of  stat  24  k  25 
YicU  c.  184,  *at  the  meeting  of  creditors  the  majority  in  num-   r«oQQ 
her  and  value  may  transfer  the  proceedings  in  bankruptcy  to   ^ 
a  County  Court;  and,  by  sect.  88,  eyery  petition  for  adjudication  in 
bankruptcy  shall  be  file^  and  prosecuted  m  the  Court  of  Bankruptcy  ^ 
within  the  district  where  the  debtor  shall  have  resided  or  carriea  on 
business  for  six  months,  kc.,  but  the  Court  in  London  may  order  any* 
petition  to  be  prosecuted  in  any  other  district,  and  may  consolidate, 
impound,  and  transfer  proceedings  upon  petitions. 

Moreover,  the  indictment  does  not  show  that  the  examination  off 
the  defendant  had  terminated,  and  until  then  the  offence  is  not  com-, 
plete:  Rex  v.  Walters,  5  C.  &  P.  188  (E.  C.  L.  B.  vol.  24),  Ex  pvte 
Bryant,  1  G.  &  J.  206.     [He  also  referred  to  Bex  v.  Evanti,  1  Moo.  C. 
G.  70.]     Courtivron  v.  Meunier,  6  Exch.  74,t  may  be  cited  to  the- 
contrary,  but  the  offence  there  charged  was  fraudulent  concealment; 
of  property,  which  is  a  positive  act  not  capable  of  being  cured  by 
matter  subsequent,  such  as  disclosure  on  further  examination. 

C,  Milward  {C.  Russell  with  him),  for  the  Crown. — This  case  is. 
within  both  the  words  and  intention  of  atat.  7  O.  4,  c.  64,  s.  21 :  Bex' 
V.  Warshaner,  1  Moo.  C.  C.  466,  Hamilton  t;.  The  Queen,  9  Q.  B.  271 

(E.  C.  L.  R.  vol.  68),  Rex  V. ,  1  Chit.  698  (E.  C.  L.  R.  vol.  18), 

Archb.  Crim.  PI.  44-5,  15th  ed.  By  stat.  14  k  15  Vict.  c.  100,  s.  25, 
"  Every  objection  to  any  indictment  for  any  formal  defect  apparent  on 
the  face  thereof  shall  be  taken,  by  demurrer  or  motion  to  quash  such, 
indictment,  *before  the  jury  shall  be  sworn,  and  not  afterwards ;  r«94A 
and  every  Court  before  which  any  such  objection  shall  be  ^ 
taken  for  any  formal  defect  may,  if  it  be  thought  necessary,  cause  the, 
indictment  to  be  forthwith  amended  in  such  particular  by  some  officer 
of  the  Court  or  other  person,  and  thereupon  the  trial  shall  proceed  as 
if  no  such  defect  had  appeared."  [Blackburn,  J.,  referred  to  the  24thr 
section,  which  enacts  "  No  indictment  for  anv  offence  shall  be  held 
insufficient  for  want  of,  &c.,  the  statement  of  the  value  or  price  of  any 
niatter  or  thing,  or  the  amount  of  damage,  injury,  or  spoil,  in  any 
case  where  the  value  or  price,  or  the  amount  of  damage,  injury,  or. 
Bpoil,  is  not  of  the  essence  of  the  offence."]  The  prosecution  might 
not  be  able  to  specify  the  amount  undiscovered  by  the  bankrupt,  whQ 
must  know  it.  [Crompton,  J. — ^Yes,  if  he  is  guilty,  not  otherwise.} 
Sect.  225  of  The  Bankruptcy  Act,  1861,  enacts,  *'  In  any  indictment 
or  information  for  any  misdemeanor  under  this  Act  it  shall  be  suffi- 
cient to  set  forth  the  substance  of  the  oilence  charged,  without  alleging 
or  getting  forth  any  debt,  act  of  bankruptcy,  petition,  or  adjudication, 
or  any  summons,  warrant,  order,  rule,  or  proceeding  of  or  in  any 
Court  acting  under  this  Act." 

Assuming  this  count  to  charge  two  things,  one  of  which  is  not  an 
offence,  stat.  11  &  12  Vict.  c.  78,  s.  5,  enacts,  "  Whenever  any  writ 
of  error  shall  be  brought  upon  an^  judgment  on  any  indictmenti 
information,  presentment,  or  inquisition,  in  any  criminal  case,  and  th^ 
Court  of  error  shall  reverse  the  judgment,  it  shall  be  competent  for 
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such  Court  of  error  either  to  pronounce  the  proper  judgment  or  to 
remit  the  record  to  the  Court  below,  in  order  that  such  Court  maj 
*'0411  P^o^^^^^  ^^®  ^proper  judgment  upon  such  indictmentf  infoN 
-I  mation,  presentment,  or  inquisition." 

Aspinall,  in  reply. 

CocKBURN,  0.  J.,  and  Cbompton,  J.,  had  left  the  Court  during  tbe 
argument. 

Blackbubn,  J. — Our  judgment  must  be  for  the  Crown  on  the 
ground  that  the  count  of  the  indictment  on  which  the  defendant  has 
been  found  guilty  is  sufficient,  at  all  events,  after  verdict ;  and  bj 
atat.  7  O.  4,  c.  64,  s.  21,  the  objection,  if  there  were  any,  is  cured. 

The  offence  for  which  this  person  is  indicted  is  created  by  sect.  221 
of  The  Bankruptcy  Act,  1861,  24  k  25  Vict.  c.  184,  which  enacto 
that  if  any  bankrupt  shall,  with  intent  to  d^raad  his  eredikfn,  do  any 
of  the  things  following,  he  shall  be  guilty  of  a  misdemeanor.  Among 
these  are,  **  if  he  shall  not  upon  his  examination  fully  and  truly  dis- 
cover, to  the  best  of  his  knowledge  and  belief,  all  his  property,  retl 
and  personal,  inclusive  of  his  rights  and  credits,  and  how  and  to  whom, 
and  for  what  consideration,  and  when  he  disposed  of,  assigned,  or 
transferred  any  part  thereof,  except  such  part  as  has  been  r«dly  and 
bon&  fide  before  sold  or  disposed  of  in  the  way  of  his  trade  or  business, 
if  any,  or  laid  out  in  the  ordinary  expense  of  his  family."  There  can 
be  no  reasonable  doubt  that. the  offence  described  by  the  statute  ia 
complete  if  the  bankrupt,  withfrauduUni  intent  (that  is  the  essence  of 
the  matter),  does  not  fully  and  truly  discover,  to  the  best  of  his  know- 
^9421  ^^S^  ^^^  belief,  all  his  property,  real  and  personaL  *Tbis 
->  includes  of  course  that  he  has  property  which  he  knows  of  sad 
Jreeps  back  on  his  examination  with  the  mtent  described.  Probably 
no  such  ofibnce  could  be  proved  until  the  examination  was  over,  for 
it  would  perhaps  be  sufficient  if  the  bankrupt  made  the  disoovery 
during  any  part  of  his  examination,  although  how  this  may  be  I  do 
not  say. 

We  must  now  look  at  the  indictment  to  see  if  the  offenoe  is  properly 
<^harged.  The  old  rules  of  pleading  originated,  no  doubt,  at  a  time 
when  they  really  were  useful.  One  of  Uiem  is,  that  every  offence 
must  be  described  with  certainty,  and  one  illustration  of  this  is;  that 
ihe  indictment  must  state  number,  time,  and  value,  otherwise  it  will 
be  bad.  In  very  early  times  it  was  considered  unnecessary  to  prove 
them  (unless  indeed  when  number,  time,  or  value  was  of  the  essence 
of  the  offence),  and  an  indictment  might  allege  that  the  defendant  stole 
1000  cattle,  worth  1002.  each,  and  prove  it  by  showing  that  he  stole 
one  cow.  In  the  present  case  the  first  part  of  the  count  on  which  tbe 
defendant  was  found  guilty  states  that  '^Samuel  Nash  was  duly 
declared  and  adjudged  bankrupt  by  the  Court  of  Bankruptcy,  k^ 
and  the  said  Samuel  Nash  having  been  so  declared  and  adjudged 
bankrupt,  upon  his  examination  in  the  said  Court,  &o.,  with  intent  to 
defraud  and  defeat  the  rights  of  the  creditors  of  the  said  Samuel 
Nash,  did  not  fully  and  truly  discover,  to  the  beat  of  his  knowledge 
and  belief,  all  his  property,  to  wit,  all  his  personal  property,  in  money 
and  in  goods."  Now,  according  to  the  rule  1  have  mentioned,  it  would 
be  necessary  to  give  certainty  of  number,  value,  and  time  to  all  this, 
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altbough  it  would  not  be  neoessaiy  to  prove  *tliem  as  laid,  r^g^o 
And  if  the  iDdictment  had  stopped  there,  I  think  it  would  have  '- 
been  necessary,  according  to  oia  strictness,  to  state  the  circumstances. 
But  then  comes  the  question  whether  this  defect  is  not  cured  by  the 
statutes  which  have  been  referred  to.  The  first  of  these,  7  G.  4,  c.  64, 
s,  21,  enacts,  ''where  the  offence  charged  has  been  created  by  any 
statute,  or  subjected  to  a  greater  degree  of  punishment,  or  excluded 
from  the  benefit  of  clergy  by  any  statute,  the  indictment  or  informa^ 
tion  shall  after  verdict  be  held  sufficient  to  warrant  the  punishment 
prescribed  by  the  statute,  if  it  describe  the  offence  in  the  words  of  the 
statute."  Does  the  count  in  question  do  so,  and  supersede  the  neces* 
sity  of  adding  the  certainties  of  time,  number,  ana  value,  which  are 
not  in  the  enactment  describing  the  offence? 

If  this  matter  were  now  to  be  considel^d  for  the  first  time,  much 
might  be  said  on  both  sides.  But  it  seems  to  me  that  Rex  r.  Whar- 
shaner,  1  Moo.  C.  C.  466,  has  distinctly  decided  the  point,  and  we 
ought  to  follow  and  abide  by  that  decision.  Tn  that  case  an  indictment, 
following  the  words  of  stat.  11  6.  4  &  1  W.  4,  c.  66,  s.  19,  alleged  tlmt 
the  defendant  did  knowingly  have  in  his  custody  and  possession  a 
plate  on  which  a  certain  promissory  note  was  engraved  in  the  Polish 
language  for  payment  of  five  florins,  purporting  to  be  a  promissory 
note  for  the  payment  of  money  of  a  foreign  prince,  namely,  the  King 
of  Poland.  There  was  great  diflference  of  opinion  among  the  Judges 
whether  this  count  was  good,  as  it  did  not  show  what  money  f^qaa 
florins  were,  and  *what  was  their  value.  But  although  a  large  ^ 
minority  of  the  Judges  present  held  that  the  objection  for  want  of 
certainty  of  Value  would  nave  been  fatal  at  common  law,  yet  all  agreed 
that  if  this  were  a  defect  stat.  7  G.  4,  c.  64,  s.  21,  cured  it.  I  am  rather 
glad  to  have  authority  for  deciding  this,  as  it  removes  a  scandal  from 
the  law,  by  which  the  question  whether  a  convicted  person  should  be 
punished  or  not  depended  on  such  an  objection.  I  do  not  say  whether 
the  defect  here  would  be  cured  by  stat.  14  &  16  Yict  c.  100,  s.  24 ;  it 
is  not  necessary  to  decide  that. 

It  is  contended,  however,  by  Mr.  AtpindR,  that  the  offence  is  not 
described  in  the  words  of  the  statute,  because  the  statute  creates  the 
offence  if  the  party  does  not  make  the  required  disclosure  "  upon  his 
examination,"  whereas  the  indictment  alleges  that  the  defendant  did 
not  make  it  upon  his  examination  in  the  said  Court,''  u  e,,  the  Court 
of  Bankruptcy  for  the  Liverpool  District.  But  the  words  of  the 
statute  and  of  the  indictment  both  mean  that  the  examination  was 
over,  and  although  possibly  the  case  might  have  been  removed  from 
that  Court  of  Bankruptcy  in  an  imaginable  state  of  things,  we  must 
suppose  that  the  normal  state  of  things  went  on.  This  is  like  a  pro- 
viso in  a  statute,  of  which  if  a  party  wishes  to  avail  himself,  he  must 
show  it ;  and  if  the  fact  were  that  the  proceedings  had  been  removed 
to  another  Court,  the  defendant  must  show  it. 

Then  Mr.  Aspinall  further  objects,  that  because  the  indictment  goes 
on  to  charge  what  was  meant  to  be,  and  perhaps  is,  another  offence, 
the  count  is  double.  But  that  does  not  affect  the  Crown,  except  in 
treason  or  *felony ;  and  even  there  the  most  that  could  be  done  rug^s 
would  be  by  application  (by  way  of  equity  in  the  popular  sense)  '■ 
to  the  Judge  at  the  trial  to  put  the  prosecutor  to  his  election. 
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Then,  after  a  verdict  of  guilty  entered,  we  must  take  it  that  the  jury 
have  found  all  necessary  to  establish  the  offences,  one  or  more,  chai^geil 
in  this  count ;  and  we  must  suppose  that  the  Judge  told  them  what 

{)arts  of  it  were  material  and  wnat  were  not.    Therefore  even  if  this 
atter  part  of  the  count  were  bad  it  is  only  surplusage,  and  may  be 
Bt^ruck  out. 

MsLLOB,  J. — Mr.  Aapinall  has  cited  no  authority  to  show  that  the 
objection  to  this  count  on  the  ground  of  duplicity  is  available  in  this 
Court  under  circumstances  like  the  present,  and  I  do  not  know  of  any. 
The  only  remedy  for  it  is  by  demurrer,  or  application  to  the  Judge  at 
the  trial. 

.  It  might  be  a  question  whether  this  offence  is  sufficiently  alleged. 
I  am  not  sure,  even  if  the  point  were  to  be  decided  before  verdict,  that 
it  is  not,  for  I  should  like  to  hear  further  argument  to  satisfy  me  that 
the  mode  of  allegation  adopted  is  not  enough  even  independent  of 
Stat.  7  Q.  4,  c.  64,  s.  21.  When,  however,  I  consider  that  enactment, 
I  think  the  Legislature  intended  to  cure  objections  for  want  of  cer- 
tainty which  affect,  not  the  merits  of  the  cause,  but  only  the  rules  of 
pleading.  Those  rules  gave  rise  to  subtle  objections,  and  therefore 
this  enactment  says,  that  when  an  offence  has  been  created  by  statute 
the  indictment  or  information  shall  be  sufficient  after  verdict  if  the 
*d461  ^^^^^  ^  described  in  the  words  of  the  statute,  as  has  *heen 
-*  done  here ;  and  I  am  confirmed  in  this  opinion  by  the  case  of 
Bex  V.  Warshaner,  1  Moo.  C.  C.  466.  Nor  is  tnis  got  rid  of  by  the 
ingenious  objection  made  by  Mr.  Aspinall,  founded  on  the  addition  of 
the  words  about  the  Court  of  Bankruptcy.  I  go  not  agree  in  that;  I 
think  the  words  of  the  statute  are  followed  notwithstanding  those 
words,  and  Mr.  Aspinall  fairly  admits  that,  unless  steps  were  taken  to 
transfer  the  examination  to  the  County  Court,  it  must  have  taken 
place  in  the  original  Court  of  Bankruptcy.  Besides,  here,  the  indict- 
ment alleges  the  proceedings  to  have  taken  place  ''in  the  said  Court 
being  then  the  Court  duly  authorized  and  competent  to  adjudicate'Ma 
bankruptcy. 

.  I  agree  with  Mr.  Aapinall  there  must  be  a  locus  poenitenti»  to  the 
bankrupt  until  his  examination  is  concluded.  Courtivron  r.  Meunier, 
6  £xch.  74,t  which  has  been  cited,  relates  to  concealment,  which  is  a 
different  matter.  Bere  the  offence  charged  is  the  not  discovering  his 
property  to  the  Court  on  his  examination.  Judgment  affirmed. 
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Indictment. — Jurudietitm  to  ommA. — Diicrethn  of  the  Cowrt — Faymy, — NomH  Dit 
dpline  Act,  1861,  Ui^&VieLe.  115,  t.  57.-22  4k  23  7icL  c.  17,  «.  L 

1.  Whore  a  elosr  defset  of  Ui«  JarUdietioD  ftppoan  ob  th«  fsM  of  th«  indietB«at,  or  if  iWvi 
bj  afldarit,  the  Court  will,  od  Ibo  applioAUon  of  tho  dofoadMit,  qaaih  the  iBdiefaMnt.aflar  kt 
bM  pleaded.  In  a  doubtful  eaae  the  Court  will  ezereiae  itf  diicretion,  and  leave  the  Mmia^ 
to  hit  remedy  by  writ  of  error. 

1.  An  Indictment  under  The  Naral  DitclpUBe  Aet,  1661,  U  A  ti  Viet  e.  116,  i.  67,  cbetieA 
that  the  defendant,  on  hia  oath  before  a  eonrt-martial,  held  on  board  of  Her  Xi^eetj'e  ihip  E. 
tben  being  on  the  higb  eeai  and  within  the  Jnriidietion  of  the  Admiraltj  of  Sag  land,  witMj 
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•ad  eorraptij  did  give  falte  dTideDoe,  eontrvy  to  tb«  form  of  tho  fUUiU,  4o.,  and  ■gmiiiit  tho 

(1.)  Whether  thia  wm  an  indietment  for  peijorj  within  ataL  32  4  23  Viet  e.  17,  a.  1,  which 
enacU  that  no  indictment  for  that  offence  (among  otheri)  he  preferred  without  prerioni 
antboriiAtioD,  Ae.  t 
(2.)  Whether  that  enactment  eitendi  to  offenoea  committed  on  tko  high  aeaa? 
8w  SembU,  that  taking  a  lalae  oath  before  a  eonrt-martial  la  peijnry  at  common  law. 

This  was  an  indictment  found  at  tbe  Central  Criminal  Court,  and 
removed  by  certiorari  at  the  instance  of  tbe  defendant. 

The  indictment  charged  that,  after  the  passing  of  The  Naval  Disci- 
pline Act,  1861,  24  &  25  Vict.  c.  116,  a  court-martial  was  duly  held  in 
accordance  with  the  provisions  of  that  Act  "  on  board  Her  Majesty's 
ship  Hibemia,  then  being  on  the  high  seas  within  the  jurisdiction  of 
the  Admiralty  of  England/'  and  that  H.  C^  Esquire,  Captain  of  Her 
Majesty's  ship  London,  duly  presided  at  the  court-martial  as  president 
thereof,  and  that  the  captains  and  commanders  of  Her  Majesty's  ships 
and  vessels  [naming  them],  being  all  the  captains  and  senior  com- 
manders respectively  of  Her  Majesty's  ships  and  vessels  at  Malta, 
duly  composed  the  court-martial  within  the  true  intent  and  meaning 
of  that  Act,  and  the  members  of  the  Court,  and  B.  M.,  the  officiating 
Judge  *Advocate,  respectively,  having  duly  taken  in  open  r^nAo 
Court  the  oaths  described  by  that  Act,  the  Court,  so  duly  con-  '- 
Btituted,  proceeded  to  hear  and  determine  a  certain  charge  preferred 
against  G.  J.  A.,  Lieutenant  of  her  Majesty's  ship  Malacca,  for  that 
he,  then  being  an  officer  subject  to  The  Naval  Discipline  Act,  1861, 
and  serving  on  board  Her  Majesty's  ship  Malacca,  oetween  the  1st 
day  of  October,  1861,  and  the  4th  day  of  May,  1862,  was  guilty  of 
QDcIeanness  of  conduct  unbecoming  the  conduct  of  an  officer  and  to 
the  prejudice  of  good  order  and  naval  discipline,  in  the  following 
instances  [setting  them  out] ;  the  indictment  then  stated  the  material 
question  and  subject  of  inquiry  at  the  trial  and  hearing  of  the  matters 
of  the  said  charge  against  the  said  Lieutenant  G.  J.  A. ;  and  proceeded 
to  charge  '*  that  then  and  there,  before  the  said  court-martial  on  board 
Her  Majesty's  ship  Hibernia,  then  being  on  the  high  seas  within  the 
jurisdiction  of  the  Admiralty  of  England  and  of  the  Central  Criminal 
Court,"  the  defendant  was  called  as  a  witness  before  the  Court  in  sup- 
port of  the  charge  against  G.  J.  A.,  and  was  then  and  there  duly 
sworn  by  the  officiating  Judge  Advocate  in  accordance  with  the  pro- 
visions of  The  Naval  Discipline  Act,  1861,  he  having  competent  and 
safficient  power  and  authority  to  administer  the  said  oath  to  the 
defendant  in  that  behalf;  and  that  the  defendant  ''being  so  sworn  as 
aforesaid  at  the  said  trial  and  hearing,  falsely,  corruptly,  wilfully,  and 
knowingly  did  swear  and  give  evidence  in  substance  and  to  the  effect 
following,"  &c.  The  indictment,  after  averments  to  falsify  the  evi- 
dence, concluded  as  follows: — "And  so  the  jurors  upon  their  oath 
aforesaid  do  say  that"  the  defendant  '*  on  his  oath  aforesaid  before  the 
said  court-martial  on  board  Her  Majesty's  ship  Hibernia,  then  being 
on  the  high  seas  *and  within  the  jurisdiction  of  the  Admiralty  r«g^o 
of  England,  wilfully  and  corruptly  did  give  false  evidence,  ^ 
contrary  to  the  form  of  the  statute,  ko.,  and  against  the  peace,"  &o. 

Plea.    Not  guilty. 

In  this  Term,  Montagu  Chambers  obtained  a  rule  calling  upon  the 
prosecutor  to  show  cause  why  the  indictment  should  not  be  quashed, 
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upon  the  ground  that  it  had  been  preferred  without  the  previooa 
authorization  required  by  stat.  22  &  28  Vict.  c.  17,  s.  1,  and  upon  an 
affidavit  which  stated  that  the  court-martial  at  which  the  offence  was 
charged  to  have  been  committed  was  held  on  board  the  Hibernia  while 
lying  in  the  harbour  of  Malta. 

Stat.  22  &  28  Vict.  o.  17,  a.  1.  ''No  bill  of  indictment  for  any  ct 
the  offences  following,  viz.,  perjury,  &c.,  shall  be  presented  to  or 
found  by  any  grand  jury,  unless  the  prosecutor  or  other  person  pre- 
senting such  indictment  has  been  bound  by  recognisance  to  prosecute 
or  give  evidence  against  the  person  accused  of  such  offence,  or  unles 
the  person  accused  has  been  commrtted  to  or  detained  in  custody,  or 
has  been  bound  by  recognisance  to  appear  to  answer  to  an  indictment 
to  be  preferred  against  him  for  such  offence,  or  unless  such  indictment 
for  such  offence,  if  charged  to  have  been  committed  in  England,  be 
preferred  by  the  direction  or  with  the  consent  in  writing  of  a  Judge 
of  one  of  the  superior  Courts  of  law  at  Westminster,  or  of  Her 
Majesty's  Attorney-General  or  Solicitor-General  for  England,  or 
unless  such  indictment  for  such  offsnce,  if  charged  to  have  been  com- 
mitted in  Ireland,  be  preferred  by  the  direction  or  with  the  consent 
in  writing  of  a  Judge  of  one  of  the  superior  Courts  of  law  in  Dublin, 
*9501  *^^  ^^  ^^^  Majesty's  Attorney-G«neral  or  Solicitor-General  for 
^  Ireland,  or  (in  the  case  of  an  indictment  for  perjury)  by  the 
direction  of  any  Court,  Judge,  or  public  functionary  authorized  by" 
Stat.  14  k  15  Vict.  c.  100,  "to  direct  a  prosecution  for  perjury." 

Ballantinef  Sefjt.,  H.  S»  Giffard,  and  F.  JS,  Lewis  showed  cause.— 
First.  As  to  the  objection  that  the  conditions  imposed  by  stat.  22  k  23 
Vict,  c  17,  s.  1,  have  not  been  complied  with :  one  answer  is  that  it 
is  too  late  to  take  this  objection.    The  application  to  quash  an  indict- 
ment, if  made  upon  the  part  of  the  defendant,  must  be  made  before 
plea  pleaded :  Archb.  Cr.  Plead.,  16th  ed.,  p.  81.    In  Foster  Crown 
Law,  p.  230,  Discourse  I«  of  High  Treason,  ch.  8  on  stat.  7  W.  8,  c.  3, 
it  is  said,  "  If  the  prisoner  would  avail  himself  of  any  defect  in  the 
indictment  by  miswriting,  misspelling,  false  or  improper  Latin,  he 
must  take  his  exceptions,  before  evidence  t^ven  in  open  Court,  these  are 
the  words  of  the  Act  (sect,  9).    But  though  the  Act  is  thus  worded, 
the  construction  of  it  hath  been,  that  exceptions  grounded  on  those 
mistakes  must  be  taken  h^re  plea  pleaded,"    [Blackbubn,  J. — Mr. 
Justice  Foster  is  giving  an  exposition  on  the  terms  of  the  statnte 
relating  to  high  treason.    Msllob,  J. — ^In  Starkie  on  Criminal  Plead- 
ing, 2d  ed.,  p.  299,  it  is  said,  "  And,  generally,  the  application  should 
be  made  before  plea  pleaded:  4  St.  Tr.  673,  Bookwooa's  Case.  Leach, 
10,  Frith's  Case."   On  the  application  of  the  prosecutor  the  Court  will 
not  quash  the  indictment  where  the  defendant  has  been  put  to  expense 
or  inconvenience,  which  he  could  not  well  be  unless  he  had  pleaded.] 
In  Ambrose  Rookwood's  Case,  13  How.  St  Tr.  189  and  135,  all  the' 
^xyi  *  Judges  held  that  it  was  too  late  to  move  to  quash  the  indict- 
^  ment  after  the  jury  had  been  sworn,  and  their  language  shows 
that  such  must  have  been  the  rule  in  all  indictments.    Holt,  G.  J^ 
said,  p.  168,  "  We  were  always  of  that  opinion,  never  to  allow  motions 
to  quash  indictments  for  perjury,  murder,  or  any  great  offence,  bat  it 
must  be  moved  in  arrest  of  judgment  afterwards."    And  Trebv,  G.  J., 
said,  p.  169,  "  There  were  three  times  when  the  prisoner  might  have 
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liad  the  advantage  of  a  fault  in  the  indiotment  before  this  Act''  (7  W. 
8,  c.  8).  "  1.  By  motion  to  quash  it  before  the  plea  pleaded.  2.  Then 
afterwards  in  arrest  of  judgment:  and  8.  After  that  by  writ  of  error." 
In  Rex  V.  Anguish,  1  Keb.  187,  the  Court  refused  to  quash  an  indict- 
ment for  perjury  after  plea  pleaded.  An  objection  to  the  want  ol 
jurisdiction  appearing  in  the  caption  of  an  indictment  may  be  taken 
on  demurrer:  Kex  v.  Fearnley,  1  T.  B.  816.  Errors  not  appearing 
on  the  record  are  errors  in  fact,  and  may  be  so  assigned,  e.  g^  that 
more  than  twenty-three  grand  jurymen  were  sworn,  and  found  th^ 
bill,  Bex  V.  Marsh,  6  A.  &  £.  286  (E.  C.  L.  B.  vol.  88);  or  that  a 
grand  juror  was  not  qualified:  O'Oonnell  v.  The  Queen,  11  CI.  &  F. 
155.  [Blackbubn,  J. — In  that  case  the  Court  had  oeased  to  sit ;  if 
the  fact  of  a  grand  juror  being  disqualified  were  brought  to  the  notice 
of  the  Judee  who  was  presiding  at  the  trial,  I  think  he  would  direct 
another  bill  to  be  preferred.] 

Secondly.  An  indictment  cannot  be  quashed  on  affidavit,  but  only 
for  a  defect  on  the  &ce  of  it.  [Blackbubn,  J. — When  the  rule  was 
moved  for  my  brother  Crompton  mentioned  a  case  before  him  at  the 
^Monmouthshire  Assizes,  in  which,  after  consultation  with  r»o5o 
Channell,  B.,  he  quashed  one  count  of  an  indictment,  on  the  '- 
application  of  the  prosecutor,  because  it  did  not  allege  a  previous 
authorization  in  either  of  the  modes  required  by  stat.  22  &  28  Yict.  c. 
17,  8. 1.  Montagu  Chambers  referred  to  Beg.  v.  Fuidge,  1  Leigh  &  Cave 
C.  a  890.] 

Thirdly.  This  is  not  an  indiotment  for  perjury,  and  therefore  is  not 
within  Stat.  22  &  28  Vict.  c.  17,  s.  1,  which  takes  away  the  constitu- 
tional right  of  a  person  to  prefer  a  bill  before  a  grand  jury  in  the  case 
of  certain  offences.  The  Naval  Discipline  Act,  1861,  24  k  25  Yict.  e. 
115,  8.  57,  which  is  the  same  as  the  enactment  in  The  Naval  Discipline 
Act,  1861,  28  k  24  Yict.  a  128,  s.  57,  does  not  enact  that  giving  false 
evidence  on  oath  before  a  court-martial  shall  be  peijury :  the  words 
are  ''Every  person  who,  upon  any  examination  upon  oath  or  upon 
affirmation,  before  any  court-martial  held  in  pursuance  of  this  Act, 
shall  wilfully  and  corruptly  give  &lse  evidence,  shall  be  liable  to  the 
penalties  of  wilful  and  corrupt  perjury."  Stat  22  G.  2,  o.  88,  *'  relating 
to  the  Government  of  His  Majestv's  ships,  vessels,  and  forces  by  sea, ' 
by  sect  17  enacted  that  "All  and  every  person  and  persons  who  shall 
commit  any  wilful  perjury,  in  any  evidence  or  examination  upon  oath 
at  any  such  court-martial,  &c.,  shall  and  may  be  prosecutea  in  His 
Majesty's  Oourt  of  King's  Bench,  by  indictment  or  information,  &c. ; 
and  all  and  every  person  and  persons,  being  lawfully  convicted  upon 
any  such  indiotment  or  information  shall  be  punishea  with  such  pains 
and  penalties,  as  are  inflicted  for  the  like  ofiences  respectively  by  two 
Acts  of  Parliament,"  5  Eliz.  o.  9  and  2  G.  2,  c.  25.  That  ^sta-  r«Qgq 
tnte  was  repealed  by  stat  28  k  24  Vict  c.  128,  s.  86 ;  and  sect  ^ 
57  of  the  repealing  statute  apparently  corrects  the  inaccurate  language 
of  sect.  17  of  the  repealed  statute.  The  inquiry  before  a  court-martial 
is  not  a  judicial  proceeding :  such  a  oourt  is  not  permanent  nor  in 
other  respects  analogous  to  the  Courts  mentioned  in  stat.  5  Eliz.  c.  9, 
8.  8  (one  of  the  earliest  statutes  on  the  subject  of  peijury),  as  those  in 
which  perjury  may  be  committed.  It  is  a  militaiy  or  nav^  tribunal, 
irresponsible  to  tms  Ck>art:  Johnstone  v.  Sutton,  in  «rror,  1  T.  B.  519^ 
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548-9.  [Blackburn,  J.— In  Be  Allen,  80  L.  J.  Q.  B.  88,  7  Jur.  N. 
S.  284,  we  discharged  a  person  imprisoned  under  sentence  of  a  coart- 
martial  in  the  East  Indies.]  There  a  British  subject  was  unlawfiiUj 
detained  in  this  country,  his  imprisonment  not  being  in  acoordinoe 
with  the  sentence  of  that  court-martial  nor  authorized  by  The  Muttnj 
Act.  A  false  oath  before  a  Court  not  of  ordinary  jurisdiction  is  a 
misdemeanor  but  not  perjury:  Spicer  v.  Read,  Hob.  62;  Bex  v. 
Foster,  B.  &  B.  459 ;  Beg.  v.  Chapman,  1  Den.  C.  C.  482.  In  indict- 
ments under  The  Bankrupt  Law  Consolidation  Act,  1849,  12  ft  13. 
Vict.  c.  106,  s.  264,  against  bankrupts  for  giving  false  evidenoe  upon 
examination,  applications  for  costs  under  stat.  7  G.  4,  c.  64,  s.  23,  have 
been  refused  on  the  ground  that  the  offence  is  not  perjury.  The  con- 
clusion of  this  indictment  is  not  the  usual  one  in  the  case  of  an  indict- 
ment for  perjury ;  and  an  indictment  under  The  Naval  Discipline  Act, 
1861,  concluding  in  the  form  of  an  indictment  for  perjury,  would  be 
bad.  Further,  stat.  22  &  28  Vict.  c.  17,  s.  1,  makes  it  a  condition  that 
*d541  ^^^  prosecutor  or  other  person  presenting  *the  indictment 
^  shall  have  been  bound  by  recognisance  to  prosecute  or  give 
evidence  against  the  accused ;  but  a  justice  of  the  peace  would  have 
no  jurisdiction  to  take  depositions  on  an  information  chai^ng  this 
offence,  which  was  committed  on  board  a  ship  in  the  harbour  of 
Malta  and  not  on  the  high  seas.  [He  referred  to  stat.  7  &  8  Vict 
c.  2,  s.  1.] 

Montagu  Cliamhera  and  West,  in  support  of  the  rule. — ^First  l%ere 
is  no  rule  that  a  defendant  cannot  move  to  quash  an  indictment  after 
plea  pleaded.  When  the  objection  goes  to  the  original  jurisdictioB 
of  the  Court,  the  Court  will  quash  an  indictment  at  any  stage  of  the 
proceedings;  though  if  the  objection  is  on  the  &ce  of  the  indictmeat 
the  Court  leaves  the  defendant  to  demur  or  bring  a  writ  of  error:  2 
Hawk.  P.  C,  by  Curwood,  p.  855,  b.  2,  c.  25,  s.  146,  Com.  Dig.  Indid- 
ment  (H),  Bac.  Abr.  Indictment  (K),  1  Chitty  Criminal  Law,  p.  800-1-2, 
Bex  V.  Williams,  1  Burr.  885. 

Secondly.  The  taking  a  false  oath  before  a  court-martial  is  perjury: 
1  Hawk.  P.  C,  by  Curwood,  p.  480,  b.  1,  ch.  27,  s.  8.    All  the  cases 
are  cited  in  Beg.  v.  Chapman,  1  Den.  C.  C.  482,  where  the  resalt  wss 
only  a  query  whether  a  false  oath  before  a  surrogate  was  indictable  as 
perjury.    The  Naval  Discipline  Act,  1861,  24  k  25  Vict  c.  115,  a  67, 
does  not  create  the  offence,  but  assigns  the  punishment.    In  2  Ross, 
on  Crimes,  8d  ed.,  p.  597,  it  is  said,  "The  oath  must  be  taken  either 
in  a  judicial  proceeding,  or  in  some  other  public  proceeding  of  the 
like  nature,  wherein  the  King's  honour  or  interest  are  concerned.'' 
The  indictment  alleges  the  offence  to  have  been  committed  on  the  high 
*9551  ^'^^*  within  the  jurisdiction  of  the  Admiralty  Court  *and  of  the 
-'  Central  Criminal  Court     The  jurisdiction  of  the  Adrairaltv  at 
the  Old  Bailey  has  been  transferred  to  the  Central  Criminal  Court; 
and  under  stat.  7  &  8  Vict  c.  2,  s.  8,  justices  of  the  peace  may  take 
informations  touching  offences  committed  On  the  high  seas,  and  there- 
fore the  prosecutor  could  have  gone  before  a  justice  of  the  peace  and 
been  l)ound  to  prosecute.     [CocKBUBN,  C.  J. — It  was  the  object  of 
Btat  22  &  28  Vict  c.  17  to  restrain  indictments  from  being  preferred 
unless  one  of  the  three  conditions  mentioned  in  sect  1  was  performed; 
and,  this  offence  not  being  ohaiiged  to  have  been  oommitm  in  Sag* 
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land,  neither  an  order  of  a  Jadge  nor  of  tbe  Attorney  or  Solicitor 
General  could  be  obtained.]  That  condition  has  reference  to  procedure 
and  not  to  the  place  in  which  the  offence  was  committed.  [Black* 
BURN,  J. — Then  the  language  of  sect.  1  ought  to  have  been  *'  if  tried 
in  a  Court  in  England  or  Ireland,"  as  the  case  might  be.  Cockburk, 
C  J.— The  object  was  to  distinguish  between  offences  committed  in 
England  and  those  committed  in  Ireland;  but  unfortunately  the 
Legislature  have  left  out  the  case  of  offences  committed  elsewhere.] 
Every  offence  committed  on  board  a  British  ship  is  subject  to  the  law  . 
of  this  country ;  and  the  present  case  is  within  the  mischief  contem- 
plated by  the  Legislature  in  stat.  22  k  23  Vict.  c.  17.  [Coceburn, 
C.  J. — ^But  we  must  not  strain  the  statute  on  that  account.]  In  the 
beginning  of  the  section  there  is  no  limitation  as  to  the  place  where 
the  offence  is  committed.  [CocKBURN,  C.  J. — This  is  an  application 
to  our  discretion,  and  we  must  exercise  it  so  as  not  to  prejudice  either 
party.  Ballantine,  Serjt.,  offered  to  give  the  defenaant  before  the 
trial  a  list  of  the  witnesses  and  particulars  of  their  evidence.] 

^GocKBURN*,  C.  J. — The  two  first  objections,  namely,  that  a 
motion  to  quash  an  indictment  cannot  be  made  after  plea 
pleaded  nor  on  affidavit,  ought  not  to  have  any  effect.  The  Court  is 
not  ousted  of  its  power  to  quash  an  indictment  because  a  plea  has 
been  pleaded.  If  it  is  made  apparent  either  on  the  face  of  the  record  or 
by  extrinsic  evidence  that  there  is  a  want  of  jurisdiction,  we  should 
quash  the  indictment  after  plea  pleaded ;  for  at  the  time  of  pleading  a 
man  might  not  be  aware  of  the  defect  of  jurisdiction ;  also  this  appli* 
cation  may  be  made  upon  affidavit,  though  there  may  be  no  anala> 
goas  or  similar  case  in  which  that  has  been  done.  In  ordinary  cases 
the  defect  of  jurisdiction  would  appear  on  the  &ce  of  the  indictment ; 
but  it  is  not  necessary  to  allege  in  the  indictment  that  the  prelimina- 
ries  required  by  stat  22  &  23  Vict.  c.  17,  before  preferring  it,  have 
been  complied  with ;  and  therefore  here  the  defect  mtiat  be  brought  to 
our  knowledge  by  affidavit. 

Tbe  principal  question  is,  whether  an  indictment  laid  under  The 
Naval  Discipline  Act,  1861,  24  &  25  Vict,  c  115,  s.  67,  is  an  indict* 
ment  for  perjury.  That  section  departs  from  the  language  of  stat.  22 
6.  2,  c.  88,  s.  17.  It  is  very  doubtful  whether,  if  this  indictment  had 
siniply  concluded  in  the  ordinary  form  of  an  indictment  at  common 
law,  viz.,  "against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity,"  it  could  have  been  sustained.  Although  an  indictment  for 
thi  j  offence  is  within  the  mischief  intended  to  be  met  by  stat.  22  &  28 
Yict.  c.  17,  we  must  not  forget  that  it  was  the  constitutional  and  legal 
fight  of  every  person  to  prefer  a  bill  of  indictment  before  a  grand 
jury  without  going  through  the  proceedings  which  stat.  22  &  23  Vict. 
^  17,  s.  1,  has  rendered  necessary,  and  this  right  cannot  be  taken 
*away  except  by  clear  words.  Whether  the  offence  here  r*gRn 
charged  is  perjury  within  the  meaning  of  that  statute  is  a  ^ 
matter  of  serious  doubt,  and  we  ought  not,  in  the  exercise  of  our 
discretion,  to  quash  this  indictment,  and  so  preclude  the  prosecutor 
from  the  advantage  of  obtaining  the  judgment  of  a  Court  of  error. 
^he  safer  exercise  of  our  discretion  is  to  leave  the  defendant  to  that 
remedy. 

Blacsibubk,  J,— I  agree  with  what  my  Lord  has  said,  that  if  a 
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defect  of  joriadictioti  is  brought  to  our  knowledge  bj  affidavit  we 
haye  jurisdiotioa  to  quash  aa  indictment,  though  after  plea  pleaded; 
but  it  is  a  matter  for  the  exercise  of  our  discretion.  If  the  defect  af 
jurisdiction  is  dear,  we  should  quash  the  indictment ;  in  other  cases 
it  depends  on  the  degree  of  mischief  which  would  arise  from  our  not 
doing  so :  if  more  mischief  would  thence  arise,  I  should  be  disposed 
to  quash ;  otherwise  it  would  be  ^ore  discreet  to  leave  the  case  for 
the  decision  of  a  Court  of  error. 

Upon  the  question  whether  this  is  an  indictment  within  the  pur- 
view of  stat.  22  &  28  Vict.  c.  17,  two  points  arise.  First,  whether  the 
offence  of  perjury  is  created  by  The  Naval  Discipline  Act,  1861, 244 
25  Yict.  c.  115,  s.  57,  which  describes  the  offence  of  wilfully  and  cor- 
ruptly giving  false  evidence  upon  oath  or  affirmiition  before  a  coort- 
martial  held  in  pursuance  of  that  Act,  and  makes  the  party  guilty  of 
it  liable  to  the  penalties  of  peijury.  My  present  impression  is,  that 
the  offence  charged  in  this  indictment  does  amount  to  perjury. 

The  second  point  is  whether  stat.  22  &  28  Yict.  c.  17,  a.  1,  applies 
ngegi  to  offences  committed  beyond  the  seas,  or  ^whether  its  opera- 
^  tion  is  confined  to  offences  committed  in  England  or  Ireland 
I  am  inclined  to  attach  more  weight  to  that  objection.  Then  is  so 
much  mischief  likely  to  ensue  from  allowing  the  trial  of  this  indict- 
ment to  proceed  as  to  induce  us  to  decide  a  doubtful  point  summarily  ? 
I  cannot  see  that  there  is.  It  is  true  that  the  defendant  has  not  the 
same  amount  of  information  as  if  depositions  had  been  taken  before  a 
magistrate ;  but  that  mischief  is  removed  by  the  offer  of  the  oounsel 
for  the  prosecution. 

Mellor,  J. — ^I  agree  with  the  rest  of  the  Court  that  we  have 
jurisdiction  to  quash  an  indictment  after  plea  pleaded  and  on  affidavit 

As  to  the  question  whether  the  taking  a  false  oath  before  a  court- 
martial  is  perjury,  there  is  force  in  the  argument,  that  if  this  were 
intended  to  be  perjury  in  the  ordinary  sense  the  L^islature  would 
have  said  so;  but  I  am  inclined  to  think  that  the  offence  is  perjury  at 
eommon  law ;  and  if  it  be,  it  would  still  be  necessary  to  add  to  the 
offence  the  penalty  attached  by  the  statute  to  perjury.  The  pointi 
however,  is  too  doubtful  to  act  upon  summarily,  and  I  agree  with  the 
Lord  Chief  Justice  and  my  brother  Blackburn  that  the  wisest  exer- 
cise of  our  discretion  will  be  to  leave  the  defendant  to  his  remedy  hy 
writ  of  error. 

CooKBURy,  C.  J. — I  did  not  intend  to  throw  out  any  doubt  that 
the  offence  of  taking  a  &lse  oath  before  a  court-martial  is  perjury  at 
common  law.  My  doubt  is,  whether  this  indictment  being  under  stat 
24  &  25  Yict.  c.  115,  amounts  to  an  indictment  for  perjury. 

Bule  dischaiged. 
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•The  QUEEN  v.  ROBERT  BOTELER,  Esqmre,  and  Ano-  r^oM 
ther,  Juatioee  of  GLAMORGANSHIRE,  and  CARNB.  >-  ^^^ 
Feb.l. 

Discretion  &f  juMtieta,~-\\  dh  12  Fid.  c,  44,  t.  5.— JS^ro^roeAiaZ  plaee,-^C(nUrihur 

iion  order. — 2  is  3  Yidi,  e,  84,  #.  1. 

K.  an  eztn-|>arMhIal  plaee  having,  bj  stat  }•  Viet  e.  10,  a.  1,  baooma  a  i>ariah,  and  by  an 
order  of  «ba  Poor  Iaw  Board  added  to  a  Union,  a  eontribntion  order  waa  made  bj  tbe  gnardiaae 
of  the  Union  npon  €.»  tbe  oveneer.  Upon  bie  reflual  to  pay,  the  gnardUne  applied  to  Jnsttcee 
for  a  aoniinona  under  itaL  3  A  S  Viet  e.  84,  §.  1,  whieh  empower!  them,  if  thej  "  shall  think  fit," 
to  ime  their  warrant  for  loTjlng  the  amount  At  the  hearing,  the  only  ground  which  C.  urged 
ac^nst  the  ittning  of  the  warrant  wai,  that,  at  the  parish  of  N.  had  not  at  that  time  any 
paopcrs  ohargeable  to  )t,  k  was  vnjnst  and  nnreasonahlo  that  tbe  rate-payers  thereof  should  ba 
called  npott  to  pay  aDytUBg  lewardf  the  expanioe  of  the  Union.  The  justioes  refused  to  iseoi 
their  warrant,  adding  thni  they  did  so  ia  the  eseieiae  of  their  diseretlon.  Upon  application 
nnder  stat.  11  4  11  VieL  e.  i4»  #.  6,  for  a  rale  on  the  jnstioes  to  issue  their  warrant,  this  Court 
Bade  it  absolute,  with  eoits. 

Ik  Michaelmas  Tenn,  1868, 

Poland  obtained  a  rale  on  behalf  of  the  Board  of  Guardians  of  the 
Bridgend  and  Gowbridge  Union,  calling  npon  Robert  Boteler  and 
John  Samael  Gibbon,  Esquires^  jostioes  of  the  peace  for  the  county 
of  Glamorgan,  a,ad  Robert  Charles  NichoU  Carne,  overseer  of  tbe 
poor  of  the  parish  of  Nash,  in  that  Union,  to  show  cause  why  the  said 
justices  should  not  issue  their  warrant  to  levy,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  R.  C.  N.  Carne,  the  sum  of  147.  !!«., 
the  amount  ordered  by  the  guardians  of  the  poor  of  the  Union  to  be 
paid  by  him  from  the  poor-rates  of  the  parish,  towards  the  relief  of 
the  poor  thereof  and  as  the  contribution  of  the  parish  to  the  common 
fond  of  the  Union. 

At  the  time  of  the  passing  of  stat  20  Vict.  o.  19,  to  provide  for  the 
relief  of  the  poor  in  extra-parochial  places,  there  was  in  the  county 
of  Glamorgan  an  extra-parochial  place  caUed  Nash,  of  which  R.  C.  Ts. 
Came  was  *the  sole  proprietor,  and  by  virtue  of  sect.  1  of  that  r^goQ 
statute  it  became  a  parish  for  the  purposes  therein  mentioned.  '- 
Bj  an  order  of  the  jPoor  Law  Board,  dated  the  17th  March,  1862,  the 
parish  of  Nash  was  added  to  the  Bridgend  and  Cowbridge  Union.  In 
1863,  R.  C.N.  Carne  was  appointed  overseer  of  the  ipoor  of  tbe  parish 
for  the  year  ending  the  25th  March,  1864 ;  and  on  the  9th  May,  1863, 
the  guardians  of  the  Union  made  an  order  for  contribution  upon  him, 
as  overseer  of  the  parish  of  Nash,  ordering  the  payment  by  two  equal 
instalments,  on  tbe  80th  May  and  18th  June,  of  the  sum  of  14/.  lb. 
from  the  poor-rates  of  that  parish,  towards  the  relief  of  the  poor 
thereof,  and  as  the  contribution  of  that  parish  to  the  common  fund  of 
tbe  Union  and  such  other  expenses  as  were  chargeable  by  the  guar- 
dians on  the  parish. 

Came  having  refused  to  obey  the  order,  the  guardians  obtained  a 
summons  against  him  under  stat.  2  &  3  Yict.  c.  84,  s.  1,  Upon  the 
hearing  of  the  summons,  on  the  6th  October,  1863,  he  appeared  i;i 
person,  and,  evidence  having  been  given  in  support  of  tbe  application, 
Came  contended  that  the  proof  of  notice  to  nim  of  his  appointment 
as  overseer  of  the  parish  of  Nash  was  not  sufficient,  but  the  justices 
decided  that  it  was.  Carne  did  not  produce  any  evidence,  but  con* 
tended  that,  as  the  parish  of  Nash  had  not  jSt  that  time  any  paupen 

B.  a  s.,  VOL,  IV.— 84 


960  REGINA  9.  BOTfeLER.    H.  T  1864. 

chargeable  to  it,  it  was  unjust  and  unreasonable  that  the  ratepajen 
fheroi^f  should  be  called  upon  to  pay  anything  towards  the  expensei 
of  the  Union ;  that  it  was  in  the  ciiscretion  of  the  justices  wnether 
payment  of  the  contribution  should  or  should  not  be  enforced;  and 
urged  upon  them  that,  as  the  order  for  contribution  was  unjust,  they 
*98I1  ^^^^'^  exercise  that  discretion  and  *refuse  to  enforce  payment. 
^  The  justices,  addressing  Came,  said,  *'  We  have  given  the  mat- 
ter our  best  consideration  and  think  you  have  shown  sufficient  cause 
io  justify  us  in  refusing  the  warrant."  They  then,  at  the  request  of 
Came,  added  to  their  decision  a  statement  that  they  refused  tbe  war- 
rant in  the  exercise  of  their  discretion. 

Polandj  in  support  of  the  application,  cited  Reg.  v.  Boteler  and 
Others,  82  L.  J.  M.  C.  91,  before  Mellor,  J.,  in  the  Bail  Court,  where  it 
was  held  that  the  order  of  the  Poor  Law  Board  annexing  Nash  to  the 
Union  was  valid,  and  a  rule  was  made  absolute  on  justices  to  issue 
their  warrant  to  levy  the  amount  of  a  former  contribution  order  of  the 
guardians  of  the  Union,  and  The  Overseers  of  Staple  Inn,  appt8.,The 
Guardians  of  Holborn  Union,  respts.,  2  H.  &  C.  284.t 

Stat.  2  &  8  Vict.  c.  84,  s.  1,  ''In  every  case  in  which  any  oontribu- 
tion  by  overseers  or  other  officers  of  any  parish  of  moneys  required 
by  the  board  of  guardians  or  persons  acting  as  guardians  for  such 
parish,  or  for  any  Union  which  shall  include  such  parish  for  the  per- 
formance of  their  duties,  shall  be  in  arrear,  it  shall  be  lawful  for  any 
two  justices  acting  within  the  district  wherein  such  parish  shall  be 
situate,  on  application  under  the  hand  of  the  chairman  or  acting  chair- 
man of  such  board,  to  summon  the  said  overseer  or  other  officers  to 
show  cause,  at  a  special  Sessions  to  be  summoned  for  the  purpose, 
why  such  contribution  has  not  been  paid,  and  after  hearing  the  com- 
plaint preferred  under  the  authoritv  of  such  chairman  or  acting  chair- 
man, and  on  behalf  of  such  board,  if  the  justices  at  such  Sessiora 
shall  think  fit,  by  warrant  under  their  hands  and  seals  to  cause  the 
*9fi91  ^'"^^"^  ^f  the  contribution  so  in  arrear,  together  with  •the 
■'-'  costs  occasioned  by  such  arrear,  to  be  levied  and  recovered  from 
the  said  overseers  or  other  officers,  or  any  of  them,  in  like  manner  as 
snoneys  assessed  for  the  relief  of  the  poor  may  be  levied  and  recovered, 
-and  the  amount  of  such  arrear,  together  with  the  costs  as  aforesaid, 
when  levied  and  recovered,  to  be  paid  to  the  said  board." 
'.  H.  S,  Oiffard  showed  cause. — Stat.  2  &  8  Vict  c.  84,  s.  1,  gives  the 
justices  a  discretion  as  to  issuing  their  warrant;  and  if  they  were 
wrong  in  the  present  instance  the  Court  will  not  correct  them  by  this 
rule :  Rex  r.  Mills,  2  B.  A;  Ad.  578  (E.  C.  L.  R.  vol.  22).  The  guar- 
dians may  apply  for  a  mandamus  to  the  overseer  to  pay  the  amount  of 
the  contribution  order,  or  to  the  justices  to  fine  him  for  not  obeying 
the  order,  in  which  case  the  justices  have  no  discretion.  [Cocebubx, 
C.  J. — Suppose  the  magistrates  were  of  opinion  that  the  legislative 
enactment  is  a  bad  one,  and  therefore  declined  to  enforce  it  The 
Legislature  did  not  intend  the  magistrates  to  be  judges  whether  a 
place  which  had  been  extra-parochial  should  contribute  to  the  expendi- 
ture of.  a  Union.  Is  not  the  refusal  to  issue  the  warrant  virtuallj 
declining  jurisdiction?]  Stat  11  k  12  Vict  c.  44,  s.  5,  which  instesd 
of  a  mandamus  gave  this  rule  calling  upon  justices  to  show  cause  why 
a  particttlar  adt  should  not  be  done,  was  passed  for  their  protectioa, 
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and  applies  to  cases  in  which  the  legality  of  the  particular  act  which 
they  are  called  upon  to  do  is  doubtful.  [Mellor,  J. — If  the  guar- 
dians call  upon  the  justices  to  order  payment  of  a  sum  of  money  unfair 
in  amount,  who  has  jurisdiction  to  correct  that?]  That  is  matter  of 
appeal.  If  this  had  been  a  mandamus  to  the  justices  to  hear  the 
application,  the  answer  would  have  been  that  they  had  heard  r*n/*o 
it  *and  in  the  exercise  of  their  discretion  had  refused  to  issue  '- 
their  warrant. 

Lush  (Poland  with  him),  contri. — The  words  '*  if  the  justices  at 
such  Sessions  shall  think  fit,'^  in  stat.  2  &  8  Vict.  c.  84,  s.  1,  only  give 
them  a  discretion,  which  belongs  to  every  tribunal  and  functionary, 
to  see  whether  the  facts  bring  the  case  within  the  statute,  and  if  they 
do  it  is  obligatory  on  them  to  issue  their  warrant.  That  statute  was 
passed  to  give  a  speedy  remedy  and  to  put  the  justices  in  the  place 
of  this  Court :  they  have  the  same  discretion  as  this  Court  and  no 
more.  Where  the  application  for  a  mandamus  is,  under  the  circum- 
stances, oppressive,  the  Court  will  refuse  the  writ ;  but  it  must  give 
effect  to  the  law.  In  Newbould  v.  Coltman,  6  Exch.  189, f  Parke, 
B.,  in  delivering  the  judgment  of  the  Court,  said,  p.  200,  "  We  are 
satisfied  that  the  Legislature  meant  merely  to  give  to  two  magistrates 
the  same  power  of  enforcing  a  legal  obligation  to  contribute,  as  a 
magistrate  had  previously  to  enforce  a  legal  poor-rate  against  a  person 
legally  liable ;  and  the  only  matter  left  to  the  decision  of  the  magis- 
trates is,  whether  they  should,  under  the  circumstances  of  each  case, 
(amongst  others,  the  met  whether  the  overseers  had  or  ought  to  have 
money  in  hand),  allow  the  overseers  to  be  distrained  upon  or  not." 
Here  the  magistrates  acted  on  the  ground  that  it  was  unjust  to  include 
this  place  in  the  Union. 

A  discretion  must  be  exercised  according  to  law :  2  Inst.  56,  298 ; 
Rooke's  Case,  5  Co.  100  a.  If  this  had  been  an  application  for  a 
mandamus  to  Came  to  pay,  it  would  be  no  answer  that  the  law  was 
unjust.  [Mellor,  J. — The  *onl^  cause  he  showed  against  r«AgA 
issuing  the  warrant  was  that  this  place  contained  no  poor.]  '- 
[He  was  then  stopped.] 

CoGKBUBN,  C.  J. — I  do  not  intend  in  the  slightest  degree  to  encroach 
npon  the  doctrine  that,  where  magistrates  have  a  discretionary  power 
to  decide  whether  they  will  do  an  act  or  not,  this  Court  will  not  order 
them  to  do  it  when  they  have  exercised  their  discretion  upon  the 
merits  of  the  matter.  But  it  is  clear,  upon  the  &ct8  of  the  present 
case,  that  they  have  not  exercised  that  discretion  which  in  law  they 
would  have  been  justified  in  exercising.  This  extra-parochial  place, 
having  been  made  part  of  a  Union,  became  liable  by  law  to  contribute 
its  share  to  the  general  expenses  of  the  Union ;  and  the  magistrates, 
having  that  fact  establishexl  before  them,  ought  to  have  issued  their 
warrant.  It  is  equally  clear  that  the  reason  whv  the^  did  not  do  so 
was  because  they  were  invited  to  exercise  their  discretion  on  a  matter 
which  was  not  within  it.  They  proceeded  upon  the  ground  that  the 
annexation  of  this  extra-parochial  place  to  trie  Union  was  unjust,  in 
other  words,  that  the  operation  of  the  Act  of  Parliament  under  which 
that  was  effected  was  unjust.  Their  decision  virtually  amounts  to 
thisi, — "  We  know  that  upon  all  other  grounds  we  ought  to  issue  our 
warrant)  but  we  will  take  upon  ourselves  to  say  that  the  law  is  unjudt, 
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and  therefore  we  will  not  issue  it."  That  is  not  a  tenable  gronLd  (m 
which  this  Court  can  allow  magistrates  to  decline  to  exerciae  ;.heir 
discretion  according  to  law.  It  would  be  an  evil  example  if  we  held 
that  they  might  thus  arbitrarily  and  illegally  exercise  their  discretion; 
and  therefore  this  rule  must  be  made  absolute,  with  costs. 
*Q651  *Blackbubk,  J. — I  agree  with  the  Lord  Chief  Justice  thtt 
^  this  rule  ought  to  be  made  absolute,  and  with  costs  though  it 
is  against  justices.  This  rule  is  the  right  form  of  remedy  where  the 
application  is  to  order  magistrates  to  do  a  particular  act,  as,  in  the 
present  instance,  to  issue  their  warrant ;  mandamus  to  hear  is  the 
proper  remedy  to  compel  them  to  exercise  their  jurisdiction  on  i 
preliminary  matter.  Stat.  2  &  8  Vict.  c.  84,  s.  1,  gives  justices  power 
to  issue  their  warrant  if  they  shall  '^  think  fit ;''  and  if  thej  had  said. 
"  We  will  not  inquire  whether  we  think  it  fit  or  not  to  issue  our 
warrant,"  this  rule  would  not  be  the  proper  remedy.  But  I  think  the 
affidavits  show  that  having  entered  into  the  inquiry,  they  determined 
that  it  was  fit  on  every  legal  ground  that  their  warrant  should  he 
issued  but  that  they  would  not  issue  it  because  they  disliked  the  Act 
of  Parliament :  thev  have  decided  all  that  was  in  their  power  to  deeide, 
and  for  a  reason  which  is  no  reason  in  law  they  declined  to  issue  their 
warrant.  My  only  doubt  has  been  as  to  the  fact  whether  they  decided 
what  was  in  their  power  to  decide.  I  do  not  doubt  about  the  general 
proposition  of  law  that  where  they  have  so  decided  they  may  be  com- 
pelled to  issue  their  warrant. 

Mbllor,  J. — I  concur  with  the  Lord  Chief  Justice  as  to  the  fads 
and  the  law  which  he  has  enunciated.  It  would  be  very  miscbievoos 
if  we  allowed  justices  to  exercise  their  discretion  in  an  arbitrary 
xnanner ;  and  therefore  I  agree  that  the  rule  should  be  made  absolute, 
with  costs.  Bule  absolute,  with  costs. 


*»66]         *IN  THE  EXCHEQUER  CHAMBER. 

The  QUEEN  v.  The  Justices  of  SUSSEX.    Feb.  S. 

FntUct  iA  Quarter  Seawnf.-^  Order  of  remowd. — Time  fir  ^ppeolm^— &na 

Quarter  Seseume. 

1.  An  order  for  tii#  remoTAl  of  »  paiipor  and  hif  ttmllj  from  the  paritli  of  F«  to  tkt  fvnk 
of  C.  WM  mado  on  the  18feh  AvgtsI,  1880,  and  aotiee  of  ohorseabilitj,  oeeonpoBiod  hj  a  eo^ 
cf  the  order  and  a  itatement  of  the  grovnda  thereof,  inelnding  the  particulan  of  the  setdeaeat 
relied  on,  were  tent  on  the  80th  Angnet,  and  received  on  the  1st  SepCenber,  and  »  oopy  ef  Che 
depositions  was  delivered  on  the  10th  September.    On  the  1st  October  notioe  of  appeal  t»  the 
neit  Quarter  Sesrions  for  the  oonnty  of  S.  was  firen.    Thoee  Semiooa  were  held  for  the  IDiiOirn 
division  of  thai  oonnty  on  the  IMh  Oetober  »t  A.,  and  for  the  Weetera  diTision,  within  «tteh 
Ihe  res^ndent  pnrlsh  was  situate,  on  the  18th  OetoW  at  B.    The  appollnau  di4  not,  »i  ear 
lime  on  or  before  the  day  nnd  year  last  aforesaid,  send  or  deliver  to  the  respondents  aaj  it^ae- 
nent  in  writing  or  otherwise  of  the  grounds  df  the  nppeaL    By  the  eostom  and  pnctiet  of 
thoee  Sessions,  eight  days'  notiee  of  appeal  wns  required.    Tho  appellaals  applied  to  Ihe  9mmm 
nt  B.  to  reeeive  nnd  enter  the  nppeal,  and  to  respite  It  to  tte  next  i^nnrtor  Seesions  ns  imtltf  ef 
light,  nnd  wilhont  showing  any  reason  for  the  delay,    field,  in  the  Bzehoqner  Chaab«,ei»- 
•ieting  of  Brto,  0.  J.,  PoUoek,  C.  B.,  XeaUng,  J.,  Channell  nnd  Pigott,  Bs.,  that  they  had  ao 
to  do  io :  roTtrsing  tho  deoi^a  of  the  Qneen'fe  Bwoh,  ooskisttog  of  CramploB  nnd  UiMm, 
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Ji.,  difMLtiente  BlMkbarn,  J.,  2  B.  4  S.  664;  and  orerraling  Reg. «.  The  Justicea  of  Suffolk, 
B«direU  Ash  v.  Woolpil,  4  Dowl.  k  L.  628, 16  L.  J.  M.  C  S6;  and  thai  far,  Rex  e.  The  Juiticea 
of  Safl'ullc,  4  A.  A  E.  319.  and  the  eaies  founded  npon  it 

1  The  next  Setsione  after  terfioe  of  an  order  of  removal  baring  Jurisdiction  over  en  appeal 
sfaanst  it,  must  be  aseertatned  by  reference  to  the  date  of  the  original  Sessions  fur  tlie  couutj^ 
aad  not  of  anj  adjournment  thereof. 

3.  But  where  for  prsotical  conTenienee  the  county  is  divided  into  distinct  divisinns,  end  in 
each  division  a  distinct  Court  is  held,  so  thatall  the  questions  locally  arising  within  each  division 
by  practice  belong  to  that  division,  and  all  the  process  fbr  that  division  is  returnable  ot  the 
Court  for  that  division,  and  the  panels  of  the  Jurors  are  made  out  for  that  division,  and  the 
rales  of  prseliee  made  by  the  Court  of  eaob  division  for  the  conduct  of  business  in  it  assume 
that  the  day  when  the  Court  for  that  division  begins  its  sittings  is  the  first  day  of  the  Sessions 
for  that  division,  the  conduct  of  an  appeal  suit  which  has  been  properly  commenced,  and  which 
bfloogs  to  one  of  those  divisions,  should  be  governed  by  the  rules  of  practice  for  that  division, 
in  the  same  manner  as  the  notices  and  summonses  and  proceedings  other  than  those  relating  to 
appeals  against  orders  of  removal  and  poor-rates  are  governed  thereby. 

4.  Qumre,  whether  the  Sessions  for  each  division  of  the  county  of  Sussex  are  original  Sessions  ? 

Mandamus  to  the  justices  of  Sussex  to  receive,  enter,  and  respite 
an  appeal  by  the  churchwardens  *and  overseers  of  the  parish  r^na'r 
of  Colemore,  in  the  county  of  Southampton,  against  an  order  ^ 
of  two  justices  for  the  removal  to  that  parish  of  John  Sandham  and 
his  six  children  from  the  parish  of  Funtington,  in  the  county  of  Sus- 
sex. The  writ  alleged  that  the  order  of  removal  was  made  on  the 
ISth  August,  1860;  and  that  notice  in  writing  of  ohargeability, 
accompanied  by  a  copy  of  the  order  of  removal,  and  a  statement  of  the 
grounds  of  removal,  including  the  particulars  relied  upon  in  support 
thereof,  were  sent  by  post  by  the  churchwardens  ana  overseers  of 
Funtington  to  the  churchwardens  and  overseers  of  Colemore,  on  the 
30th  August,  and  received  by  them  on  1st  September.  On  the  17th 
September,  the  parish  of  Colemore  applied  for  a  copy  of  the  deposi- 
tions on  which  trie  order  was  made,  which  was  sent  to  them  by  post 
on  the  18th,  and  delivered  to  them  on  the  19th.  On  the  1st  October, 
notice  in  writing  was  given  of  intention  to  appeal  at  the  then  next 
general  Quarter  Sessions  of  the  peace  for  Sussex.  Those  Sessions 
commenced  on  the  15th  October,  and  no  statement  of  the  grounds  of 
appeal  had  been  delivered. 

Heturn.  That  the  Courts  of  Quarter  Sessions  for  the  county  of 
Sussex,  holden  for  the  Western  Division,  have,  since  the  passing  of 
the  Stat.  11  G.  4  &  1  W.  4,  c.  70,  been  holden  yearly  in  the  first  week 
after  the  28th  December  and  the  81st  March  and  the  24th  June  and 
the  11th  October  in  each  year,  respectively.  Prior  to  the  passing  of 
that  Act,  the  Courts  of  Quarter  Sessions  for  the  county,  holden  for  the 
Western  Division,  were  always  holden  before  the  Courts  of  Quarter 
Sessions  for  the  county  were  holden  for  the  Eastern  Division.  The 
General  Quarter  Sessions  for  the  county  holden  for  the  Eastern 
Division  were  holden  *at  Lewes,  in  that  county,  on  the  16th  r*Ago 
October,  A.  D.  1860,  and  for  the  Western  Division  of  the  county  *■ 
on  the  18th  October  in  that  year.  The  parish  of  Funtington  is  situate 
in  the  Western  Division  of  the  county,  and  the  appeal  was,  according 
to  the  practice  of  the  Sessions,  triable  at  the  Court  of  Quarter  Sessions 
for  the  county  holden  for  the  Western  Division,  and  not  elsewhere 
out  of  the  Western  Division.  The  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Colemore  did  not  at  any  time  on  or  before 
the  day  and  year  last  aforesaid  send  or  deliver  to  the  churchwardens 
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a,nd  overseers  of  the  poor  of  the  parish  of  Funtington,  or  any  or  either 
of  them,  any  statement  in  writing  or  otherwise  of  the  grounds  of  the 
appeal  in  the  notice  mentioned.  The  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Colemore,  at  the  Court  of  Quarter  Sessions 
for  the  county,  holden  for  the  Western  division  of  the  county  at 
Chichester,  on  the  18th  October,  A.  D.  1860,  and  not  before  or  at  the 
Sessions  holden  for  the  Eastern  division,  applied  to  have  received  and 
to  enter  the  appeal  against  the  order  of  removal,  with  a  view  to  its 
being  respited,  and  thereupon  then  and  there  applied  to  the  Court  of 
Quarter  Sessions  for  the  county,  holden  for  the  Western  division,  to 
adjourn  and  respite  the  hearing  of  the  appeal  to  the  then  next  General 
Quarter  Sessions  of  the  peace  for  the  county  to  be  holden  for  the 
Western  division  of  the  county,  as  a  matter  of  right,  and  without 
showing  any  cause  or  assigning  any  reason  for  such  delay.  The  Goart 
of  Quarter  Sessions  for  the  county,  holden  for  the  Western  division, 
having  fully  heard  and  considered  the  application,  and  all  that  was 
urged  in  support  thereof  and  against  it,  decided  and  determined  that 
*d6d1  *  Quarter  Sessions  of  the  peace  for  the  county,  holden  for 
■^  the  Western  division  of  the  county,  were  practicable  Sessions 
for  the  trial  of  the  appeal,  and  that  the  appeal  should  not  be  respited, 
but  did  not  further  or  otherwise  refuse  or  decline  to  receive  or  enter 
the  appeal.  After  the  18th  October,  A.  D.  1860,  to  wit,  on  the  2dth 
October,  1860,  John  Sandham  and  his  children  were  removed  under 
and  by  virtue  of  the  order  from  the  parish  of  Funtington  to  the  parish 
of  Colemore ;  and  he  afterwards,  to  wit,  on  10th  December,  A.  D.  1860, 
died.  The  return  then  proceeded  thus.  And  whereas  there  is  for  the 
whole  of  the  county  of  Sussex  one  commission  of  the  peace  only,  the 
justices  named  in  which  have  jurisdiction  over  the  whole  of  such 
county,  but  act  usually  in  the  division  in  which  they  reside,  and  there 
is  for  the  whole  of  such  county  one  clerk  of  the  peace  who  has  his 
office  at  Lewes  only,  where  the  records  of  the  entire  county  are  kept, 
and  no  Act  of  Parliament  (save  and  except  the  2  &  8  W.  4,  a  6i 
entitled  "  An  Act  to  settle  and  describe  the  divisions  of  counties,  and 
the  limits  of  cities  and  boroughs,  in  England  and  Wales,  in  so  &r  as 
respects  the  election  of  members  to  serve  in  Parliament),  Boyal  char- 
ter, or  other  legal  instrument  can  be  found  whereby  or  under  the 
authority  whereof  the  county  of  Sussex  has  been  divided  into  two 
divisions,  although  in  stat.  48  G.  S,  c.  cvii.,  reference,  as  will  be  seen 
by  that  statute,  is  made  to  there  being  such  divisions ;  and  for  the 

Eurpose  of  transacting  business  Quarter  Sessions  for  the  said  county 
ave  always  been  holden  in  each  of  two  divisions,  one  called  the 
Eastern  and  the  other  the  Western ;  and  in  the  notices  and  advertise- 
^QfTQ-t  ments  issued  by  the  clerk  of  the  peace  for  the  ^coontj  of 
-'  Sussex,  relating  to  the  holding  of  Quarter  Sessions  for  that 
county,  the  heading  of  such  notices  and  advertisements  is  as  follows: 
— '*  Sussex  Sessions.  I  hereby  give  public  notice  that  the  next 
General  Quarter  Sessions  of  the  peace  for  the  county  of  Sussex  will 
l>e  holden  as  follows:  for  the  Eastern  division  at  Lewes,  on,  &c.;  for 
the  Western  division  at  Horsham,  on,"  &c.  Advertisements  are  also 
issued  by  the  clerk  of  the  peace  for  the  county  of  Sussex  relating  to 
the  holding  of  Quarter  Sessions  for  the  county,  the  heading  of  which 
is  as  follows : — ^'  West  Sussex  Sessions.    I  hereby  give  public  notice 
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tliat  the  next  Oeneral  Quarter  Sessions  of  the  peace  for  the  Western , 
division  of  the  county  of  Sussex  will  be  holden,  &c.  ;*'  and  in  the  rolls,  * 
records,  and  documents  of  and  relating  to  the  said  Court  of  Quarter^ 
Sessions  the  heading  or  caption  is  as  follows: — "Sussex.  At  the 
General  Quarter  Sessions  of  the  peace  holden  at  Lewes,  in  and  for  the 
county  of  Sussex ;"  or  ''  Sussex.  At  the  General  Quarter  Sessions  of 
the  peace  holden  at  Chichester,  in  and  for  the  county  of  Sussex ;''  and 
the  record  of  the  proceedings  of  the  Sessions  held  in  both  divisions  is 
entered,  containea,  and  kept  in  one  and  the  same  book,  and  separate 
vrrits  of  venire  facias  directing  the  sheriff  of  the  county  to  summon  a 
jury  have  always  been  issued,  one  for  and  in  respect  of  each  of  those 
divisions,  and  for  each  of  those  divisions  a  separate  county  treasurer 
has  been  appointed,  and  one  of  the  rules  and  orders  for  the  regulation 
of  the  practice  of  the  Courts  of  General  Quarter  Sessions  of  the  peace, 
of  the  county  of  Sussex,  made  at  the  Sessions  held  at  Petworth  for 
the  Western  division  thereof,  *on  the  15th  April,  1828,  and  at  r^n^V 
Lewes  for  the  Eastern  division  thereof  on  the  17th  day  of  the  '*  ' 
same  month,  is  as  follows : — "  Appeals.  It  is  ordered  that  eight  clear 
days*  notice  of  appeal  to  a  poor's  rate,  order  of  removal,  or  other 
order  or  proceeding  cognisable  by  these  Courts  in  the  way  of  appeal; 
shall  be  ffiven  (save  and  except  where  a  certain  time  is  limited  and 
prescribed  by  Act  of  Parliament  for  giving  notice  of  appeal),  exclu- 
sive of  the  day  of  service  of  such  notice  and  the  first  day  of  the 
Sessions  in  that  division  of  the  county  in  which  such  appeal  shall  be 
broaght  forward,  and  that  such  notice  do  extend  to  any  appeal, 
whether  entered  at  the  same  or  respited  from  a  former  Sessions.*' 
Therefore  the  justices  declined  to  receive  and  enter  the  appeal  against 
the  order,  and  to  hear  and  determine  the  merits  of  the  appeal. 

Demurrer,  and  joinder  in  demurrer. 

This  demurrer  having  been  argued  in  the  Court  below,  and  judg- 
ment given  for  the  Crown ;  by  Crompton  and  Mellor,  Js.,  Blackburn; 
J.,  dissentiente ;  ^vol.  2,  p.  664),  the  defendants  brought  error  and  the 
prosecutor  joined  therein. 

The  points  for  argument  were  as  follows. 

Prosecutors'  points. — 1.  That  by  virtue  of  the  operation  of  sect.  81 
of  the  4  &  5  W.  4,  c.  76,  which  requires  the  appellants  against  a^ 
order  of  removal  to  send  or  deliver  to  the  rjespondents  a  notice  of 
their  grounds  of  appeal  fourteen  da^s  at  least  before  the  first  day  of 
the  Sessions  at  which  the  appeal  is  to  be  tried,  and  of  the  11  &  12 
Vict.  c.  81,  s.  9,  which  allows  appellants  a  period  of  fourteen  days 
after  they  have  received  a  copy  of  the  depositions  for  giving  notice 
of  appeal,  they  the  ♦prosecutors  were  not  bound  to  have  given  r^g/^o 
notice  of  their  grounds  of  appeal  so  as  to  have  been  ready  and  ^ 
in  a  condition  to  have  tried  their  appeal  at  the  Quarter  Sessions  for 
Sussex  at  the  Michaelmas  Sessions,  1860. 

2.  That  as  the  prosecutors  were  not  so  bound,  the  justices  ought  to 
have  received  and  respited  the  appeal. 

8.  That,  notwithstanding  it  is  the  practice  at  the  said  Quarter 
Sessions  to  trv  appeals  in  that  division  of  the  county  in  which  they 
arise,  yet  by  law  the  prosecutors  were  bound  (as  they  did)  to  have 
given  their  notices  of  appeal  and  grounds  of  appeal  with  reierence  to 


972  KEGINA  v.  SUSSEX.    [H.  V.  1865.] 


tlie  first  day  of  the  holding  of  the  Quarter  Sessions  for  the  said  oonntj, 
namely,  the  15th  October,  1860. 

4.  That  the  said  Quarter  Sessions  for  the  county  of  Sussex,  as 
holden  at  Chichester  on  the  18th  October,  1860,  were  not  origiDal 
independent  Quarter  Sessions  for  the  Western  division  of  such  county, 
but  were  an  adjournment  of  the  General  Quarter  Sessions  for  the 
whole  of  the  county,  or  Sessions  of  the  nature  of  an  adjourned  Quarter 
Sessions  from  the  General  Quarter  Sessions  for  the  county  holden  at 
Lewes  on  the  15th  of  October,  and  that  in  and  for  the  said  county  the 
justices  have  no  jurisdiction  to  hold  General  Quarter  Sessions  in  and 
for  distinct  and  separate  divisions  of  the  county,  except  by  adjourn- 
ment. 

Defendants*  points. — 1.  That,  as  bj  the  custom  and  practice  of  the 
Sussex  Sessions  only  eight  days'  notice  of  appeal  against  an  order  of 
removal  are  required,  there  was  time  for  giving  full  notice  of  trial 
*d7^1  ^"^  ^^^^  ^^  notice  of  grounds  of  appeal,  and  that  the  appellants 
.  -^  *ought  to  have  come  prepared  to  try  at  those  Sessions,  and 
that  the  Court  of  Sessions  were  entitled  to  refuse  to  respite  the 
appeal. 

2.  That  it  was  discretionary  in  the  Oourt  of  Sessions  to  decide 
whether  they  would  respite  the  appeal  or  not,  and  that,  having  decided 
that  they  would  not,  the  mandamus  will  not  lie,  and  the  return  to  it  is 
good. 

8.  That  the  appellants  were  not  entitled  as  a  matter  of  right,  and 
without  showing  any  cause  or  assigning  any  reason,  to  enter  and  haVe 
the  appeal  respited ;  and  the  return  shows  that  the  Oourt  of  Sessioos 
had  a  right  to  decide  as  they  did  in  refusing  to  respite  the  appeal. 

4.  That  the  Sessions  for  the  Eastern  division  and  the  Sessions  for 
the  Western  division  of  the  county  of  Sussex  have  separate  jurisdic- 
tions, 

6.  That  the  Sessions  for  the  Western  division  were  not  adjourned 
Sessions  from  the  Eastern. 

6.  That  the  Sessions  for  that  division  were  always  held  before  the 
Eastern  until  as  is  shown  by  the  return,  and  since  then  have  always 
been  held  in  the  statutory  week  as  original  Sessions. 

7.  That  the  application  was  not,  as  alleged  in  the  mandamus,  to 
enter  and  respite  to  ^'the  next  General  Quarter  Sessions  for  the 
county/'  but  to  respite  to  "the  next  General  Quarter  Sessions  for  the 
Western  Division,"  as  the  return  shows. 

8.  That  the  respite,  if  granted,  would  not  have  been  to  the  next 
General  Quarter  Sessions  for  the  county,  but  to  the  next  Geneial 
Quarter  Sessions  for  the  Western  division  of  it. 

9.  That  the  General  Quarter  Sessions  for  the  Western  division 
being  original  Sessions  or  in  the  nature  of  original  Sessions,  there  vas 
•*9741  ^^^^  ^  have  ^iven  notice  *and  grounds  of  appeal,  and  that 

^  therefore  the  justices  were  right  in  refusing  to  respite  the 
appeal. 

The  case  was  argued  in  Michaelmas  Vacation,  1864,  on  the  i9th 
Kovember ;  before  Erie,  C.  J.,  Pollock,  C.  B.,  Keating,  J.,  Channell 
and  Figott,  Bs. 

ffuddleatan  {Maule  with  him),  for  the  defendants. 

ManUiy  {T.  W.  Saunden  with  him^  for  the  prosecutors 
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The  following  stf  tutes  were  referred  to.— 18  &  14  Car.  2,  c.  12,  8 
W.  &  M.  c.  11,  9  G.  1,  a  7,  a.  8,  48  G.  8,  c  cvii.,  54  G.  8,  c.  84,  s.  1, 

11  G.  4  &  1  W.  4,  c.  70,  8.  85,  4  &  5  W.  4,  c.  76,  ss.  79,  81,  109,  11  k  [ 

12  Vict.  c.  81,  8.  9,  27  &  28  Viet.  c.  100  (passed  since  the  decision  in 
the  Court  below).  And  the  following  authorities : — Lambard,  Eire- 
narcba.  Book  4,  ch.  1,  pp.  862,  868-9,  Book  4,  ch.  19,  pp.  558-9-60, 
ed.  1602,  Com.  Dig.  Ju6iice$  of  Peace  (D  8),  Rex  v.  The  Justices  of 
Sussex,  7  T.  R.  107,  Rex  v.  The  Justices  of  Suflfolk,  4  A.  &  E.  819 
(E.  C.  L.  R.  vol.  31),  Reg.  v.  The  Justices  of  Shropshire  (Tibberton  v. 
Newport),  8  A.  &  E.  178  (B.  C.  L,  R.  vol.  85),(a)  Reg.  v.  The  Justices 
of  Montgomeryshire,  2  New  Sees.  Cas.  78,  8  Dowl.  &  L.  119,  Reg.  v. 
The  Justices  of  the  West  Riding  of  Yorkshire,  E.  B.  &  E.  713  (E.  C. 
L.R.  vol.  96).  per  Lord  Campbell,  717,  citing  Reg.  v.  The  Justices  of 
Peterborough,  7  E.  &  B.  643,  and  Reg.  v.  The  Inhabitants  of  Seven- 
oaks,  7  Q.  B.  136,  Reg.  v.  The  Inhabitants  of  Skircoat,  2  E.  &  E.  185 
(E.  C.  L.  R.  vol.  105).  per  Wightman,  J.,  191,  Reg.  v.  The  Inhabitants 
♦of  Drawton,  8  L.  J.  N.  S.  M.  C.  92,(i)  Reg,  v.  The  Justices  of  r^Q,,;; 
Middlesex,  4  Q.  B.  807,  12  L.  J.  M.  C.  134,  Reg.  v.  The  Re-  >-  ^'^ 
oorder  of  Derby,  1  L.  M.  &  P.  657,  20  L.  J.  M.  C.  44. 

Cur.  adv.  vulL 

Eblk,  C.  J. — We  think  that  the  judgment  of  the  majority  of  the 
Court  below  ought  to  be  reversed,  on  three  grounds : — 

First.  Because,  according  to  our  construction  of  the  4  &  5  W.  4,  c. 
76,  ss.  79,  81,  the  delivery  of  a  statement  of  grounds  of  appeal  with 
the  notice  of  appeal  is  as  valid  for  all  purposes  as  a  delivery  fourteen 
days  at  least  before  the  Sessions  begin. 

Secondly.  Because,  even  if  a  statement  of  the  grounds  of  appeal 
must  be  delivered  fourteen  clear  days  before  the  Sessions  begin,  still 
the  justices  decided  against  the  adjournment  of  this  appeal  according 
to  their  discretion,  and  mandamus  does  not  lie  to  control  the  exercise 
of  the  discretion  of  the  justices  upon  matters  left  by  law  to  their  dis- 
cretion. 

Thirdly.  Because,  even  if  the  fourteen  clear  days  are  required,  and 
the  matter  was  not  left  by  law  to  the  discretion  of  the  justices,  still 
the  rules  of  practice  for  the  Sessions  held  for  the  Western  Division 
of  the  county  of  Sussex  were  valid,  and  the  appellants  according  to 
those  rules  miglit  have  delivered  a  statement  of  the  grounds  of  appeal 
with  the  notice  of  appeal  fourteen  clear  days  before  those  Sessions 
began,  and  so  the  refusal  of  the  adjournment  was  right. 

The  two  first  grounds  of  reversal  may  be  conveniently  considered 
together,  as  much  that  relates  to  the  one  *throws  light  upon  c^ma 
the  other :  and  we  begin  with  a  statement  of  the  dates,  as  the  *- 
decision  turns  thereon. 

The  order  cf  removal,  &c.,  were  served  on  the  80th  August.  A 
copy  of  the  depositions  having  been  applied  for  was  delivered  on  the 
19th  September.  Notice  of  intention  to  commence  and  enter  an  appeal 
ftt  the  next  Sessions  was  sent  on  1st  October.  The  Sessions  for  the 
Eastern  division  began  on  the  15th  October.    The  Sessions  for  the 

(a)  S.  C.  nom.  Reg.  v.  The  Jaatioet  of  Salop,  1  Wil.  W.  A  H.  158. 

(6)  Thb  oftM  if  also  reported  2  Per.  A  D.  224,  bat  not  in  Adolphoa  A  EIHi.  See  tbe  AOeovnl 
gtveo  of  it  bjr  BUekbum,  J.,  in  tho  Conrt  btlow,  flrom  the  papen  in  the  Becord  offiee,  2  B.  A 
8.  ess  (S.  a  L.  R.  Tol.  11»)« 
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'T^estern  division,  to  which  this  appeal  belonged,  began  on  the  18th 
October.  The  time  for  notice  of  the  trial  of  an  appeal  was  by  the 
practice  of  the  county  eight  clear  days. 

The  statutes  which  govern  are  the  18  k  14  CSar.  2,  c.  12,  s.  2,  giving 
an  appeal  against  an  order  of  removal  to  the  nod  Sessions;  the  9  G. 
1,  c.  7,  s.  8,  commanding  the  Sessions  to  adjourn  when  they  are  of 
opinion  that  reasonable  notice  of  trial  has  not  been  given  to  the 
respondent;  the  4  &  5  W.  4,  c.  76,  s.  79,  commanding  a  delay  in  the 
removal  of  the  pauper  of  twenty-one  days  after  service  of  the  order 
of  removal ;  and  the  11  k  12  Vict.  c.  81,  s.  9,  barring  an  appeal  unless 
notice  shall  have  been  given  within  twenty -one  days,  plus  a  contin- 
gent fourteen  days,  after  service  of  notice  of  chargeability  and  state- 
ment of  the  grounds  of  removal. 

The  Sessions  refused  the  adjournment  on  the  ground  that  it  was 
practically  possible  for  the  appellant  to  have  been  ready  to  try  the 
appeal  in  forty-four  days  after  service  of  the  order  of  removal,  and 
that  his  laches  in  not  being  ready  did  not  create  a  right  to  demand  an 
adjournment. 

The  majority  of  the  Court  below,  in  their  judgment  on  the  manda- 
mus commanding  such  adjournment,  appear  to  have  held:  First 
^^MM^  That  the  statutes  4  &  6  W.  4,  c.  76,  *and  11  k  12  Vict.  c.  31, 
-'  have  authorized  appellants  to  take  twenty-one  days,  with  a 
contingent  addition  of  fourteen  days  from  the  sending  of  a  copy  of 
the  depositions,  as  the  minimum  time  within  which  it  is  practically 
possible  to  give  notice  of  appeal ;  and,  secondly,  that,  if  at  the  expi- 
ration of  that  space  of  time  there  are  not  fourteen  clear  days  before 
the  Sessions  begin,  the  appellant  has  a  right  to  demand  an  adjonm- 
ment  to  the  next  Sessions :  so  that  the  matter  for  present  considera- 
tion is  the  effect  of  the  two  l&st-mentioned  statutes  upon  the  time 
allowed  for  appeals  under  the  statute  18  k  14  Gar.  2,  c  12.    The 

Sower  created  by  that  statute  is  the  power  under  which  the  appellaots 
erive  their  right  to  appeal,  and  that  statute  governs  the  rights  of  the 
parties  now  before  the  Court. 

We  propose  to  consider  the  effect  of  that  statute,  and  of  those  which 
have  followed  it  in  the  order  of  time,  upon  the  present  case. 

The  statute  13  k  14  Car.  2,  c.  12,  s.  2,  giving  power  to  appeal  to  the 
next  Sessions,  is  imperfect  both  in  leaving  ''  next"  undefined,  and  also 
in  leaving  the  time  and  manner  of  commencing  an  appeal  and  bring- 
ing it  to  trial  uncertain.  The  next  Sessions,  in  the  literal  sense,  were 
at  times  an  impossible  Sessions;  for  example,  if  the  order  of  removal 
was  served  on  the  ninetieth  day  of  the  quarter,  and  the  Sessions  began 
on  the  following  dav,  as  in  Bex  v.  The  Justices  of  the  East  Biding  of 
'^Yorkshire,  1  Dougf.  192:  the  supplement  wanted  was  a  reference  to 
the  Sessions  which  should  commence  next  after  an  interval  (say  of 
eight  days  or  the  like)  from  the  service  of  the  order  of  removal,  &c. 
See  Bex  v.  The  Justices  of  Devon,  8  B.  &  G.  640,  note  (a)  (£.  C.  L.  B 
vol.  15),  and  Bex  v.  The  Justices  of  Southampton,  8  B.  &  G.  641,  note 
^9781  (^)'  *^^^  instances  where  the  interval  before  the  next  Sessions 
^  was  so  short  as  to  justify  the  appellant  in  passing  them  over. 
As  to  the  other  imperfection,  relating  to  the  commencing  an  appeal 
and  bringing  it  on  for  trial,  the  supplement  wanted  was  that  the 
appeal  suit  should  be  commenced  by  an  entry  (say  at  tht  o£Eice  of  the 
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clerk  of  the  peace,  or  the  like),  and  brought  to  trial  by  a  notice  of 
trial,  say  of  eight  days,  or  the  like. 

But  we  are  to  administer  the  law  as  it  is,  and  for  the  purpose  of  so 
doing  we  would  presume  that  the  quarter  may  be  taken  to  be  ninety 
days ;  that  the  order  of  removal  may  be  served  on  the  first  day  or  the 
ninetieth  day  of  the  quarter,  or  any  intervening  day;  that  the  appeal 
may  be  commenced  by  notice  either  of  appeal  alone,  or  of  appeal  and 
trial,  on  any  day  after  service  of  the  order  of  removal  and  before  the 
commencement  of  the  next  Sessions;  or  the  appeal  may  be  commenced 
by  entry  at  the  Sessions  without  any  notice ;  and  we  find  that  the 
above-mentioned  imperfections  have  been  partially  remedied  by  the 
Ck>urts  and  by  the  Legislature. 

The  Courts  have  held  next  Sessions  to  mean  next  practically  possible 
in  order  that  the  appellant  might  have  the  possibility  of  exercising 
his  right ;  and  at  first  very  short  intervals  were  considered  as  sufficient 
to  make  the  Sessions  practically  possible  for  the  entry  of  an  appeal. 
Thus,  in  Rex  v.  Justices  of  Herefordshire,  8  T.  R.  504,  two  days,  and 
in  Rex  v.  The  Justices  of  Wilts,  2  Bott  P.  L.,  by  Const.  717,  pi.  799, 
four  days,  were  held  to  be  sufficient.  Afterwards,  as  the  time  required 
varied  with  the  circumstances  in  each  case,  the  space  allowed  by  the 
practice  for  notice  of  trial  of  causes  at  Westminster  was  suggested  as 
a  time  within  which  it  would,  generally  speaking,  be  practically  pos* 
sible  to  *decide  on  appealing;  see  Rex  v.  The  Justices  of  rug^o 
Devon  and  Rex  v.  The  Justices  of  Southampton.  The  Legis-  '- 
lature  has  required  prompt  decision,  both  to  prevent  waste  of  cost  and 
save  the  misery  of  suspense  to  the  pauper.  And  if  notice  of  appeal 
gave  the  respondent  no  right  to  any  costs  till  after  notice  of  trial 
should  have  oeen  served,  in  analogy  to  the  practice  at  Westminster 
with  respect  to  the  costs  of  preparing  for  trial,  there  would  be  no 
hardship  in  requiring  the  parish  to  which  the  order  of  removal  was 
directed  to  say  (at  least  within  the  time  allowed  for  notice  of  trial) 
whether  it  would  receive  the  pauper  or  appeal.  If  the  appellant  chose 
to  give  notice  of  appeal,  and  afterwards  found  he  had  no  ground  and 
gave  no  notice  of  trial,  the  matter  would  be  promptly  disposed  of,  and 
no  expense  would  be  incurred. 

Altnough  the  Courts  gave  some  relief  to  the  appellant  by  holding 
next  to  mean  next  practicable,  yet  this  gave  no  relief  to  the  respond- 
ent if  the  appellant  brought  on  the  appeal  without  reasonable  notice 
to  him,  and  the  Legislature  remedied  this  grievance  by  stat.  9  G.  1,  o. 
7,  s.  8,  enacting  that  no  appeal  shall  be  proceeded  upon  unless  reason- 
able  notice  be  given  to  the  respondent,  the  reasonableness  to  be  judged 
^of  by  the  Sessions,  and,  if  it  shall  appear  to  them  that  reasonable  time 
of  notice  was  not  given,  then  they  shall  SidjoxiTn  the  appeal  to  the  next 
Sessions.  This  statute  imposed  a  duty  to  adjourn  in  respect  of  which 
mandamus  lies,  where  the  Sessions  find  that  reasonable  time  of  notice 
of  trial  has  not  been  given,  and  it  is  the  only  statute  we  are  aware  of 
giving  power  to  interfere  with  the  discretion  of  the  justices  in  respect 
of  adjournments  of  trials  of  appeals. 

This  statute  was  obviously  intended  to  give  relief  to  respondents  in 
securing  to  them  reasonable  notice  of  *trial,  and  the  Sessions  p^^aoq 
of  the  North  Riding  gave  it  that  effect,  and  at  the  same  time  '* 
prevented  the  appelant  from  gaining  delay  by  his  own  laches,  in  n^ 
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fusing  to  respite  bis  appeal  where  thej  fouad  tbat  there  had  been  suffi- 
cient time  after  the  removal  of  the  pauper  (on  the  28th  November) 
for  the  appellants  to  give  notice,  and  to  come  prepared  to  try  the 
appeal  (at  the  Sessions  held  on  the  13th  January  following),  and  in 
this  decision  they  were  supported  by  the  King's  Bench :  see  Hex  v. 
The  Justices  of  The  North  Riding  of  Yorkshire,  3  T.  R.  150.  But 
Lord  Ellenborough  held  the  contrary,  and  it  was  finally  decided  that 
the  appellant,  by  omitting  to  give  notice  altogether,  acquired  a  right 
under  this  statute  to  demand  an  adjournment,  and  to  enforce  his  de- 
mand by  mandamus ;  because,  if  no  notice  at  all  was  given,  in  that 
case  of  no  notice  the  Sessions  could  not  find  that  a  reasonable  notice 
had  been  given :  Rex  v.  The  Justices  of  Staffordshire,  7  East  549.(a) 
From  the  time  of  this  decision  appellants  who  gave  no  notice  at  all 
could  always  obtain  a  delay  of  ninety  days  by  entering  and  respiting; 
till  The  Poor  Law  Amendment  Act  was  passed,  whereby  some  check 
was  given  to  this  delay.  That  statute,  4  &  5  W.  4,  c.  76,  s.  79,  pro- 
hibited the  removal  of  a  pauper  until  twenty-one  days  after  the  order 
had  been  served,  with  a  further  delay  of  the  removal,  in  case  notice 
of  appeal  should  be  given,  till  such  appeal  should  be  determined ;  and 
sect.  81  required  the  appellant  to  give  the  grounds  of  appeal  with  the 
notice  of  appeal,  or  fourteen  days  <U  least  before  the  first  day  of  the 
Sessions  at  which  the  appeal  was  intended  to  be  tried. 
«ng^i  *This  statute  is  to  be  construed  by  reference  to  the  evils  inci- 
^  dental  to  pauperism  which  were  to  be  remedied  by  it,  and,  so 
far  as  the  present  question  is  concerned,  by  reference  to  the  evils  inci- 
dental to  litigation  concerning  removal  of  paupers  as  it  then  existed. 
There  was  the  evil  of  delay,  because  appellants,  if  they  chose,  had  a 
certainty  of  delay  for  one  quarter,  and  more  by  entering  and  respiting 
the  appeal ;  there  was  evil  to  the  pauper  from  the  delavi  who  had  to 
suffer  the  annoyance  of  being  thrust  out  and  back  from  parish  to 
parish ;  and  there  was  evil  to  the  tribunal  and  to  the  litigants,  from 
the  absence  of  any  information  on  either  side  of  the  matter  to  be 
tried. 

The  attempted  remedies  were  these.  That  the  pauper  should  not 
be  removed  until  after  twenty-one  days  from  service  of  the  order  oi 
removal,  as  above  stated,  unless  there  was  notice  of  submission  to  the 
order.  This  provision,  in  its  direct  terms,  relates  solely  to  the  protec- 
tion of  the  pauper  and  to  the  saving  of  expense,  and  has  not  any  con- 
nection with  the  time  within  which  it  is  practically  possible  to  decide 
on  appealing  or  submitting  to  the  order.  As  the  order  of  removal 
might  be  served  on  any  of  the  ninety  days  of  the  quarter,  the  Legis- 
lature took  twenty-one  days  as  a  medium  time  for  staying  the  removal. 
Still,  if  the  Sessions  began  within  the  twenty-one  days,  it  gave  no 
authority  to  pass  them  over  as  impossible,  but,  during  the  twenty-one, 
days,  left  the  parties  as  they  stood  theretofore  under  the  statute  of  IS 
k  14  Car.  2,  c.  12. 

This  statute  further  provided,  by  sect.  81,  that  each  party  should 

supply  to  the  other  information  of  the  matter  to  be  tried,  the  remov- 

♦982]  '°^  parish  by  sending  the  examinations,  the  appealing  parish 

by  sending  the  ♦grounds  of  appeal ;  and  the  provision  requir- 
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ing  a  delivery  of  a  statement  of  the  grounds  of  appeal  with  the  notice 
of  appeal,  or  fourteen  days  at  least  before  the  first  day  of  Sessions,  is 
the  provision  which  we  are  to  construe  in  this  judgment. 

In  making  this  construction  we  take  the  enactment  as  it  stood  before 
the  passing  of  the  11  k  12  Vict.  c.  81,  although  we  consider  that  the 
intention  of  the  Legislature  in  passing  the  4  &  5  W.  4,  c.  76,  was  not 
fulfilled  till  ulterior  appeals  were  barred  by  sect.  9  of  the  later  statute ; 
but  we  postpone  for  the  present  the  consideration  of  the  later  statute, 
and  proceed  to  the  construction  of  the  81st  section  of  the  4  &  o  W.  4, 
c.  76 ;  and  we  consider  that  it  is  to  be  construed  according  to  the  plain 
meaning  of  the  words,  so  that  the  appellants  may  deliver  the  grounds 
of  appeal  tither  with  the  notice  of  appeal  or  fourteen  days  at  least 
before  the  Sessions  begin ;  and  our  reasons  are  as  follows. 

As  the  statute  4  &  5  W.  4,  c.  76,  required  the  sending  of  a  notice 
of  the  act  of  appealing  within  twenty-one  days  after  service  of  the 
order' of  removal,  and  as  the  order  of  removal  might  be  served  in  the 
early  part  of  the  quarter,  the  appeal  might  frequently  be  commenced 
a  longer  time  before  the  Sessions  than  would  be  reasonable  for  a 
notice  of  trial ;  and  as  the  notice  of  appeal  may  be  a  notice  of  trial, 
and  as  the  statement  of  the  grounds  of  appeal  might  need  alteration 
when  the  trial  was  nearer,  therefore  a  power  of  delivering  the  state- 
ment of  the  grounds  of  appeal  later  than  the  sending  of  the  notice 
of  the  act  of  appealing  was  given. 

Moreover,  the  practice  in  regard  to  the  time  for  notice  of  trial  varied 
in  different  counties  very  widdy  (from  twenty-eight  to  six  days  as  it 
is  said),  and  as  in  case  of  *a  long  notice  there  might  be  reason  r^noo 
to  alter  the  grounds  of  appeal  after  the  notice  of  appeal  was  ^ 
sent,  it  is  probable  that  the  space  of  fourteen  days  was  chosen  for  all 
Sessions  as  a  medium  time  for  the  delivery  of  the  grounds  of  appeal, 
so  that  if  the  statement  should  not  accompany  the  notice  of  appeal, 
it  should  be  given  fourteen  clear  days  before  the  Sessions.  Also,  this 
alternative  of  serving  a  statement  of  grounds  separately  might  be 
wanted  for  the  same  reason  when  the  notice  of  appeal  should  be  sent 
long  before  the  beginning  of  the  Sessions  of  trial,  by  reason  of  an 
entry  and  respite. 

The  grounas  of  appeal  delivered  with  the  notice  of  appeal  would 
in  all  cases  appear  to  have  been  a  delivery  in  a  reasonable  time  for 
preparing  for  trial,  according  to  the  practice  of  the  sessions  Co  which 
the  case  is  to  go ;  because  before  the  statute  such  a  notice  of  appeal  at 
those  Sessions  would  have  operated  as  a  notice  of  trial  without  an^ 
grounds,  and  if  it  was  a  reasonable  notice  without  any  grounds  it 
would  a  fortiori  be  reasonable  with  the  grounds  giving  definite  infor- 
mation of  the  issue  to  be  tried. 

If  sect.  81  is  read  with  reference  to  these  considerations,  all  the 
words  have  a  rational  meaning  in  their  ordinary  sense,  and  operate 
with  beneficial  simplicity ;  but  the  construction  contended  for  by  the 
prosecutors  has  a  confused  and  purposeless  complexity,  and  ill  accords 
vrith  the  strength  that  pervades  this  statute. 

This  part  of  the  judgment  relates  to  the  construction  of  the  clause 
requiring  delivery  of  a  statement  of  the  grounds  of  appeal  with  notice 
of  appeal,  or  fourteen  days  at  least  before  the  beginning  of  the  Sea* 
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sibns,  and  contaiofl  the  reasons  for  tl^e  first  groand  of  reyersal  above 
stated. 

*9841  ^^  Isolates  also  to  the  point  respecting  the  appellants'  *right 
-'  to  demand  an  adjournment,  as  it  shows  that  tne  statate  4  &  5 
W.  4,  c.  76,  had  no  relation  to  defining  the  time  after  service  of  the 
order  of  removal  within  which  it  is  practically  possible  for  the  parish 
to  which  the  order  of  removal  is  directed  to  decide  whether  thev  will 
appeal  or  submit  to  the  order,  but  lefl  that  matter  as  it  stood  under  IS 
k  14  Car.  2,  c.  12.  I 

This  brings  us  to  the  11  &  12  Vict.  c.  81.  One  of  the  evils  to  he 
remedied  by  this  statute  arose  from  the  decisions  in  Rex  v.  The  Justices 
of  Suffolk,  4  A.  &  E.  319  (E.  C.  L.  B.  vol.  31),  and  Bex  v.  The  Justices 
of  Cornwall,  6  A.  &  E.  894  (E.  C.  L.  B.  vol.  33),  viz.,  that  the  4  &  5 
W.  4,  c.  76,  had  not  required  the  appeal  to  be  brought  within  twenty- 
one  days,  nor  any  notice  of  appeal  to  be  given  within  twenty -one  days, 
and  had  not  altered  the  practice  as  to  appealing  except  as  to  removiog 
the  pauper  within  twenty-one  days,  and  had  left  a  further  power  of 
appealing  against  this  removal  itself  as  a  new  grievance  occasioned 
thereby. 

To  cure  this,  and  to  supplement  these  omissions  in  4  &  6  W.  4,  c 
76,  it  was  enacted,  by  sect.  9,  that  no  appeal  should  be  allowed  unless 
notice  of  appeal  should  be  given  as  required  by  law  within  twenty- 
one  days  after  the  notice  of  chargeability  and  statement  of  the  grounds 
of  removal  should  be  sent  to  the  respondent  parish;  and  if  the  enact- 
ment had  stopped  there  it  would  have  been  complete ;  but  it  was  made 
subject  to  a  proviso  for  fourteen  days  in  respect  of  depositions.  This 
provision  was  made  in  consequence  of  the  repeal  of  the  clause  requir- 
ing a  copy  of  the  examinations  on  which  the  order  was  made  to  be 
sent  with  the  order  of  removal,  and  the  repeal  of  that  clause  was  made 
in  order  to  remedy  the  evil  referred  to  in  the  preamble  of  the  statute^ 
*9851  '^^^^^V'  ^^  expensive  and  useless  litigation  upon  the  point 
^  'whether  the  caption  of  an  examination  showed  jurisdiction,  on 
which  the  merits  of  the  appeal  were  entirely  disregarded. 

This  excrescence  in  the  law  was  excised  by  putting  an  end  to  the 
sending  a  copy  of  the  examinations  with  an  order  of  removal,  and 
substituting  for  them  grounds  of  removal,  by  sects.  1  and  2 ;  then 
sect.  4  required  that  the  final  decision  should  not  be  upon  the  form  of 
noticed  and  other  documents,  and  that  amendments  should  be  made, 
and  adjournment  granted,  as  need  might  be,  for  procuring  a  decision 
on  the  substance;  and  the  recital,  that  a  statement  of  the  grounds  was 
mutually  delivered  in  order  that  the  parties  might  inquire  into  the 
subject,  and,  if  necessary,  prepare  for  trial  thereon,  meant  that  the 
parties  should  direct  their  attention  to  the  substance,  and  that  the 
decision  should  be  thereon  rather  than  on  matters  of  useless  form. 

So  far  the  provisions  are  salutary ;  that  which  follows  relates  to  the 
fourteen  days,  and  has  had  a  different  effect. 

Sect.  8  provided  that  the  clerk  to  the  justices  should  send  a  copy 
of  the  depositions  to  the  appellant  within  seven  davs  if  he  applied 
and  paid  for  it.  Then  sect.  9  contained  the  proviso  that  the  appellant 
mi^ht  have  fourteen  days  from  the  delivery  of  the  depositions^  within 
which  time  his  notice  of  appeal  should  be  valid. 

The  defect  of  sect  3  is  that  it  does  not  limit  the  time  within  which 
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tlie  appellant  should  be  obliged  to  apply  for  a  copy  of  tbe  depositions ; 
the  conseqaenoe  is,  that  a  dilatory  appellant  consumes  the  twenty-one 
days  given  for  trying  his  appeal  in  making  a  colourable  application  for 
a  copy  of  the  depositions,  and  by  that  pretence  acquiring  a  right  to 
the  further  delay  beyond  the  ^twenty-one  days  of  fourteen  days  r«goA 
after  the  copy  has  been  delivered.  The  proviso  giving  four-  '• 
teen  days  after  delivery  of  a  copy  of  the  aepositions  was  intended  to 
prevent  undue  delay  in  that  delivery,  but  the  effect  has  been  to  enable 
the  appellants  again  to  baffle  the  intention  of  the  Legislature  in 
respect  of  bringing  appeals  against  orders  of  removal  to  a  prompt 
decision. 

These  are  the  statutes  that  govern  the  decision  of  the  present 
question. 

The  statute  IS  ft  14  Car.  2,  c.  12,  requiring  the  appeal  to  be  to  the 
next  practicable  Sessions,  has  the  same  operation  now  as  it  had  when 
it  was  passed.  The  4  ft  5  W.  4,  c.  76,  s.  79,  supplemented  by  11  ft  12 
Yict.  c.  31,  s.  9,  as  to  time,  is  a  statute  of  limitation  barring^  all 
appeals  of  which  no  notice  has  been  served  within  the  limited  time, 
and  preventing  an  appellant  from  entering  and  respiting  as  a  matter 
of  right  as  above  described.  These  statutes  fix  a  maximum  of  delay 
after  which  the  appeal  is  barred,  but  they  have  no  reference  to  fixing 
the  maximum  of  aelay  after  which  the  Sessions  next  in  fact  mav  be 
passed  over  as  not  the  next  practicable,  or  after  which  the  appellant 
may  demand  an  adjournment  although  the  Sessions  think  he  has  not 
used  due  diligence  in  giving  notice  of  appeal  and  trial. 

According  to  our  construction  of  these  statutes  the  appellants 
derived  no  right  from  them  to  assume  that  it  is  not  practically  possible 
to  prepare  for  trial  of  an  appeal  in  less  than  twenty-one  days  with  an 
adaition  of  fourteen  days,  and  as  it  is  clearly  possible  to  prepare  for 
the  trial  of  an  appeal  in  less  than  thirty -five  days  after  service  of  the 
order  of  removal,  the  Sessions  had  a  right  to  find,  as  the  Sessions  for 
the  North  Riding  of  Yorkshire  in  the  case  above  cited  (a)  found,  that 
the  appellants  had  been  guilty  *of  unreasonable  delay,  and  on  r^ng^ 
that  account  to  refuse  an  adjournment;  and  if  they  so  found  '- 
they  had  the  right  to  decide  on  the  question  of  adjournment  as  they 
thought  fitting.  There  is  ample  authority  for  saying  that  an  appel- 
lant cannot  by  his  negligent  or  dilatory  conduct  make  the  Sessions 
impracticable  which  were  in  fact  practicable.  See  Reg.  v.  The 
Inhabitants  of  Sevenoaks,  7  Q.  B.  186  (E.  C.  L.  R.  vol.  58),  Reg.  v. 
The  Justices  of  Peterborough,  7  E.  ft  B.  648,  Reg.  v.  The  Justices  of 
the  West  Riding  of  Yorkshire,  E.  B.  ft  E.  718  (E.  C.  L.  R.  vol.  96), 
Reg.  V.  The  Inhabitants  of  Skircoat,  2  E.  ft  £.  185  (E.  C.  L.  R.  vol 
105). 

It  has  been  said,  in  some  of  these  cases,  that  the  appellant  may  take 
all  the  time,  that  is,  twenty-one  days  plus  fourteen  days,  without  losing 
the  right  of  appeal.  This  is  true  where  more  than  thirty -five  days 
intervene  between  the  service  of  the  order  of  removal  and  the  begin- 
ning of  the  Sessions,  but  not  true,  according  to  the  statutes  above 
reviewed,  where  the  Sessions  begin  within  the  thirty-five  days.  Then, 
tbe  question  being  whether  the  appellant  had,  by  any  statute,  a  right 
upon  these  facts  to  demand  an  adjournment,  our  answer  is  in  the 
negative,  and  it  follows  that,  even  if  grounds  of  i^^peal  must  be  sent 

(m)  Btx  «.  TiM  Horth  BIdlsf  of  TwbliiM,  S  T.  B.  U0. 
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foarteen  days  at  least  before  the  first  day  of  Sessions,  ibis  xnaDdanms 
is  bad. 

In  coming  to  this  conclusion  we  overrule  an  exposition  of  the  mean- 
ing of  the  4  &  5  W.  4,  c.  76,  ss.  79,  81,  which  appears  to  have  flowed 
from  the  Judges  in  Bex  v.  The  Justices  of  Suffolk,  4  A.  &  £.  319  (E. 
G.  L.  B.  vol.  31)^  to  some  extent  extra-judicially,  certainly  without  dis- 
cussion at  the  bar,  and  probably  without  much  consideration  on  the 
*9AR1  ^^^^  '  ^^  ^^^  statute  was  very  recent  and  the  judgments  are  iu 
J  *part  self-contradictory,  in  the  manner  pointed  out  by  Black 
burn,  J.,  in  the  Court  below.  But  that  exposition  has  been  consi- 
dered binding  on  the  Court  where  it  was  pronounced,  and  has  been 
repeatedly  adopted  there.  The  Legislature  interfered  to  correct  this 
exposition,  and  gave  such  remedv  as  is  afforded  by  the  11  &  12  Vict, 
c.  81 ;  but  that  statute  has  also  oeen  the  source  of  further  difficulty, 
and  the  interpretation  of  these  two  statutes  has  been  the  source  of  such 
constant  contention  that  it  is  alike  impossible  either  to  apply  the  legal 
maxim  ''communis  error  facit  jus/'  or  to  assert  as  fact  that  the  prac- 
tice has  been  settled. 

The  matter  has  now  been  brought  for  the  first  time  before  a  Court 
of  error.  In  this  Court  we  are  remitted  to  the  statutes  themselves  as 
a  fountain  head,  and  we  are  to  declare  the  law  as  it  appears  to  ns  to 
be  contained  therein,  although  at  the  expense  of  dissenting  from  seye- 
ral  judicial  opinions  of  eminent  Judges,  founded  in  great  measure 
upon  the  case  of  Bex  t;.  The  Justices  of  Suffolk,  from  which  in  the 
Court  below  according  to  usual  course  they  did  not  feel  themselves  at 
liberty  to  dissent. 

We  have  resorted  to  the  statutes  and  endeavoured  to  declare  the 
law  contained  in  them  so  four  as  is  relevant  to  the  case  before  us ;  and 
according  to  that  law  we  think  the  judgment  of  the  Court  below 
should  be  reversed  on  the  first  two  grounds  on  which  the  appellaDU 
have  relied. 

We  now  proceed  to  the  third  ground  for  reversal  above  mentioned, 
namely,  that  the  rules  of  practice  for  the  Sessions  held  for  the  Western 
division  of  the  county  of  Sussex  were  valid,  and  that  according  to 
^9891  ^^^^^  rules  *the  appellants  might  have  delivered  a  statement 
^  of  grounds  of  appeal  with  the  notice  of  appeal  fourteen  clear 
days  before  those  Sessions  began,  and  so  the  refusal  of  the  adjooro- 
ment  was  right 

It  is  not  proposed  to  touch  the  question  whether  the  Sessions  for 
each  division  can  be  maintained  to  be  original  Sessions,  as  argued  by 
Mr.  Huddleston.    It  is  assumed,  for  the  purpose  of  this  judgment,  that 
the  Sessions  for  the  Western  division  are  held  by  adjournment  from 
the  Sessions  for  the  Eastern  division ;  and  although  that  is  assumed 
for  the  purpose  of  this  judgment,  sueh  assumption  cannot  prejudice 
the  rights  of  the  county  in  respect  of  the  claim  to  two  original  Ses- 
sions m  each  quarter  if  it  should  be  hereafter  renewed.    Neither  is  it 
proposed  to  make  any  alteration  in  the  rule  that  the  next  Sessions 
after  service  of  an  order  of  removal  having  jurisdiction  over  an  appetl 
against  it,  must  be  ascertained  by  reference  to  the  date  of  the  origmal 
Sessions  for  the  county,  and  not  of  any  adjournment  thereof,  as  laid 
down  in  Bex  v.  The  Justices  of  Sussex,  7  T.  B.  107. 

But  when  for  practical  convenience  the  county  is  divided  into  dii- 
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tinct  divisioDB,  and  in  each  division  a  distinct  Court  is  held;  so  that 
all  the  questions  locally  arising  within  each  division  by  practice, 
belong  to  that  division,  and  all  the  process  for  that  division  is  return- 
able at  the  Court  for  that  division,  and  the  panels  of  the  jurors  are 
made  out  for  that  division,  and  the  rules  of  practice  made  by  the 
Court  of  each  division  for  the  conduct  of  business  in  it  assume  that 
the  day  when  the  Court  for  that  division  begins  its  sittings  is  the  first 
day  of  the  Sessions  for  that  division ;  we  see  good  reason  for  holding 
that  tbe  conduct  of  an  appeal  suit  which  *ha8  been  properly  r«o9o 
commenced,  and  which  belongs  to  one  of  those  divisions,  ^ 
should  be  governed  by  the  rules  of  practice  for  that  division,  in  the 
same  manner  as  the  notices  and  summonses  and  proceedings  other 
than  those  relating  to  appeals  against  orders  of  removal  and  poor* 
rates  are  governed  thereby. 

Much  inconvenience  would  be  saved,  and  many  failures  of  justice- 
would  be  prevented,  if  such  were  the  law,  and  no  advantage  has  been 
suggested  to  arise  from  holding  to  the  contrary,  unless  it  be  the  dan- 
ger of  confusion  between  the  Sessions  which  have  jurisdiction  to 
receive  the  appeal  and  the  Sessions  which  are  to  try  it.  But  the 
danger  from  that  source  is  much  lessened  since  appellants  are  required 
by  4  &  5  W.  4>  c.  76,  and  11  &  12  Vict.  c.  SI,  m  almost  all  cases  to 
commence  their  appeal  by  service  of  notice  of  appeal  on  the  respond* 
ents,  which  notice  would  be  so  construed  as  to  make  it  valid  if  the 
intention  of  the  parties  to  give  a  valid  notice  was  apparent. 

The  only  autnority  to  the  contrary  is  Beg.  v.  The  Justices  of  Suf 
folk,  16  L.  J.  M.  C.  86  (4  Dowl.  k  L.  628,  Bedwell  Ash  v.  WoolpitX 
which  was  by  a  single  Judge  (Mr.  J.  Erie),  founded  on  Beg.  v.  The 
Justices  of  Sussex,  7  T.  B.  107,  above  cited,  from  which  it  ought  to 
have  been  distinguished  on  account  of  the  considerations  above  men- 
tioned, and  the  overruling  of  which  would  be  the  proper  function  of 
a  Court  of  appeal,  if  the  decision  appeared  to  be  erroneous.  The 
other  cases  referred  to  in  that  case,  Beg.  v.  The  Inhabitants  of  Hinder- 
cleave,  19  Vin.  Abr.  856,  Sessions  of  the  Peace  (T.)  pi.  4,  and  Bex  i^ 
Polsted,  2  Str.  1268,  support  the  judgment  in  Bex  v.  The  Justices 
*of  Sussex,  and  are  distinguished  from  the  case  of  Beg.  v.  The  r^ggi 
Justices  of  Suffolk,  by  reason  of  those  considerations.  Then,  ^ 
as  the  case  of  Beg.  v.  The  Justices  of  Suffolk  is  not  supported  by 
authority,  and  as  the  rule  it  lays  down  introduces  useless  complexity, 
without  any  compensating  advantage,  and  as  it  is  expedient  that  the 
rules  of  practice  made  by  the  justices  should  be  supported  according 
to  their  intention  unless  there  be  law  to  the  contrary,  we  have  come 
to  the  conclusion  that  we  ought  to  overrule  that  case. 

The  81st  section  directs  the  fourteen  days  to  be  counted  befony 
the  first  day  of  the  Sessions  at  which  the  appeal  is  to  be  tried  :  thati^ 
in  common  understanding,  would  express  the  Sessions  for  the  division 
which  is  to  try  it.  Mr.  Justice  Blackburn  suggests  that  the  section, 
^ight  be  so  construed,  and  Mr.  Justice  Crompton  expresses  himself . 
to  the  same  effect. 

For  these  reasons  we  think  that  the  judgment  ought  to  be  reversed 
OQ  this  third  ground  also.  Judgment  reversed.    . 
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♦992]  ♦Ex  parte  De  FIVAS.    Ifov.  4. 

ArtieUd  clerk, — Lischargefrom  artielea. — JVetA  ariide^, 

Vben  the  time  of  Artielef  of  olarkiblp  bmd  not  «i|»ired,  mad  there  had  bees  a  wiffwrfwi  af 
ttnrioe  under  tbeiii  by  rcaeon  of  illnen,  the  Court  diacbarged  tbeoi  and  allowed  the  alcik  to 
enter  ioto  freih  articles  with  the  fame  maiter  for  the  reiidne  of  the  time  neoeeiary  to  eoaplete 
the  five  yearo'  lervice. 

Peter  Williams  applied^  on  behalf  of  Alan  Stevenson  De  FiTis, 
an  articled  clerk,  to  be  discharged  from  articles  of  clerkship,  and  for 
leave  to  enter  into  fresh  articles  for  the  residue  of  the  time  neoessarj 
to  complete  the  original  service  of  five  years  required  by  skat.  6  &  7 
Vict.  c.  78,  s.  8* 

The  applicant  entered  into  articles,  dated  the  18th  November,  1861, 
to  serve  Francis  Truefitt,  an  attorney  and  solicitor,  of  Essex  Court, 
Middle  Temple,  for  the  term  of  five  jewtB;  and  served  him  under 
those  articles,  until  the  1st  July,  1863,  from  which  time  be  had  been 
absent  from  ill  health,  being  at  intervals  during  six  months  of  that 
absence  under  medical  treatment,  and  for  the  remainder  of  it  living 
rn  Scotland,  where  he  recovered  his  healths    He  was  desirous  to  serve 
the  residue  of  the  term  of  five  years,  and  had  applied  to  Francis  True* 
fitt  to  take  him  as  his  articled  clerk  for  the  remainder  of  the  term, 
which  he  had  agreed  to  do.    He  proposed  to  enter  into  further  articles 
with  Francis  Truefitt  for  the  term  of  three  years,  four  months  and 
tiineteen  days,  being  the  residue  of  the  term  after  reckoning  the  term 
^f  one  year,  seven  months  and  twelve  days  which  he  had  already 
served  under  the  former  articles^    [Crohpton,  J. — Why  can  he  not 
*dd81  <^^^i^"®  ^  serve  under  the  old  '''articles  until  they  are  ex* 
-I  pired  ?]     He  would  still  be  obliged  to  come  to  the  Court  oa 
their  expiration,  Ex  parte  Smith,  1  E.  &  £.  928  (E.  C.  L.  SL  vol.  102); 
and  it  is  more  convenient  to  make  the  application  at  once. 

Per  Cdriam.    (Cockbuhn^  C.  J.,  Crojcpton,  Mbllob  and  Sfln^ 
Js.)  Application  graQted(a) 

(a)  See  the  aext  eaie. 


Ex  parte  KEDDLE.    [Jan.  14,  1865.] 

AriieUdelerk.'^F^h  artiehs. 

Where  the  time  of  artielee  of  elerkebip  bad  expired,  and  the  ferrioe  under  tbem  bad 
eomplete,  the  Coartrefbsed  an  applioatiea  for  leaTe  to  enter  into  ttwk  aitielce  aad  teeff?a 
ttnderthem  to  eomplete  the  ler? lee  under  the  original  artielee:  oTermling  tbua  ftr  la  peile 
Smith,  1  B.  A  B.  028. 

Philbrick  applied,  on  behalf  of  John  Shering  Eeddle,  an  articled 
clerk,  that  his  articles  might  be  assigned  for  the  residue  of  the  term 
of  five  years'  service,  required  by  stat  6  &  7  Vict,  a  78,  s.  8,  to 
another  attorney  and  solicitor,  or  that  he  might  be  enabled  to  sen^ 
tor  that  residue  under  fVesh  articles  to  such  attorney  and  snlidtor 
without  payment  of  a' new  stamp  duty  as  on  original  articles,  and  that 
in  either  case  the  term  for  which  he  actually  served  under  the  said 
articles  might  be  counted  as.  part  of  the  necessary  term  of  his  derrioa. 
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The  applicant  entered  into  articles  of  clerkship,  dated  the  20th 
May,  1852,  with  Francis  James  Coleridge,  an  attorney  and  solicitor 
at  Ottery  St.  Mary,  Devon,  for  *the  term  of  five  years,  and  it  r»nn4 
was  provided  that  if  F.  J.  Coleridge  should  die  or  discon  inue  ^ 
to  practise  as  an  attorney  and  solicitor  before  the  expiration  of  the 
articles,  Frands  Oeorge  Coleridge  should  take  him  as  his  clerk,  to 
serve  under  the  articles  for  the  remainder  of  the  term.  The  applicant 
served  under  the  articles  until  the  death  of  F.  J.  Coleridge,  which 
hapf)ened  on  the  26th  August,  185:1,  and  from  that  time  with  F.  G. 
Coleridge,  until  the  1st  March,  1855.  On  that  day,  with  the  consent 
of  F.  O.  Coleridge,  he  discontinued  to  serve,  and  obtained  a  commis- 
sion as;  ensign  in  the  army,  and  continued  as  such  until  the  Slst 
December,  1857,  when  ill  health  from  the  climate  of  the  West  Indies 
prevented  his  further  service  with  his  regiment,  and  he  was  compelled 
to  leave  the  service  by  sale  of  his  commission.  After  he  left  the 
army  he  went  to  reside  with  his  father  for  about  four  years,  and  after- 
wards, until  within  two  rhonths  of  the  time  of  the  present  application, 
at  Uxbridge,  upon  an  allowance  from  his  father.  F.  G.  Coleridgc| 
died  on  the  5th  Jnne,  1862.  His  service  with  F.  J.  Cbleridge  and  F. 
G.  Coleridge  extended  over  two  years,  nine  months  and  nine  days. 
He  was  desirous  to  prosecute  and  complete  his  legal  studies  and 
education  in  order  that  he  might  be  entitled  to  apply  for  examination 
and  admission  as  an  attorney  and  solicitor. 

PhiWrick,  in  support  of  the  application,  referred  to  stat.  6  &  7  Vict. 
a.  78,  s.  18 ;  Ex  parte  Smith,  1  E.  ft  E.  928 ;  and  Ex  parte  De  Fivils, 
an^,  p.  992.  [Cromptoit,  J. — In  the  present  case  the  applicant  doed 
not  want  the  aid  of  the  Court  for  entering  into  fresh  articles.  The. 
oontract  under  the  old  articles  has  expired,  he  should  enter  rmadK 
♦into  a  new  oontract.]  If  after  the  service  und^r  the  new  ^ 
articles' the  Court  has  power  to  allow  that  period  of  service  to  county- 
it  may  make  the  order  beforehand.  [Cockburn,  C.  J. — We  are  askcjd 
to  anticipate  the  decision  of  the  Court  at  a  future  time.  In  a  similar 
application  made  this  Term  (a)  we  refused  to  act  upon  the  authori^ 
of  Ex  parte  Smith,  1  E.  &  E.  928  (E.  C.  L.  S.  vol.  102) :  that  cds0 
Jhust  be  considered  as  thus  far  overruled.  CnoMPTOJt,  J. — The 
granting  of  this  ex  parte  application  would  set  aside  the  superintend^ 
anoe  of  the  Examiners  appointed  under  stat.  6  &  7  Vict.  c.  78,  s.  16, 
who  are  the  regularly  constituted  body  to  examide  whether  a  clerks 
has  pmperly  serred  under  his  articles.] 

Per   CURIAK.     (COCKBUBK,    C.    J.,    CROMIPTOK,    ^LACltBURy'   itlff 

MsLlob,  Ja.  Application  refusedi 

(«)  Bx  pfert«  WilHsttioflr,  Jur.  II* 


MEMORANDUM. 

Ik  this  Term  William  Ballantine,  Serieant  at  law,  reeeired  a  patent 
df  preeedenoe  next  after  John  Joseph  Powell;  Esq.  oUe  <n  H«^ 
Mikjjei^y'B  Counsel; 

XKD  or  HILARY  TEBlC 
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CONTEMPORANEOUS  REPORTS 


IN  THE  HOUSE  OP  LORDS. 

[Before  the  Lord  Chancellob  (Lord  Wbstburt),  Lord  Bboughak, 
Lord  Cbanworth,  Lord  Wsnslstdalb,  and  other  Lords.] 

BETTS  V.  MENZIES.    June  6^a) 

Patent — InfirinaemenL — 0ompari9on  with  an  anieotdmt  nMct^colioii. — ^AWeotiMi.— 

NoveUy. 

la  an  aetion  for  the  infringement  of  n  patent,  it  appeared  that  the  plalntUTi  tpecificalio% 
dated  the  13th  July,  1849,  wae  for  "  a  new  mannfhetnre  of  capraleiy  and  of  a  aatciial  l»  bf 
eniplojed  therein,  and  for  other  purpoeee/'    After  deeoribing  the  Inrention  it  proceeded  >— 
**  The  new  mannfaotnre  of  a  material  to  be  employed  in  the  mannfaotare  of  capralec,  and  for 
other  pnrpoiee,  consiitf  in  combining  lead  with  tin,  hj  ooTering  the  lead  with  tin  over  eoe  or 
both  enrfaoei  of  the  lead,  and  redneing  the  two  metala  in  their  eopjoined  state  into  thin  eheeti* 
of  a  thiokneu  initable  for  the  pnrpoeee  to  whieh  they  are  to  be  implied."    It  then  stated  thit 
the  material  was  to  be  prepared  by  easting  the  lead  into  an  ingot,  which  (for  the  manafactari  o( 
capsules)  might  be  of  certain  dimensions,  and  the  tin  into  an  ingot  of  the  same  dimensaoBs^  or 
into  long  thin  strips  of  certain  dimensions ;  that  the  lead  was  to  be  passed  and  repassed  bttwtsa 
rollers  as  many  times  as  might  be  requisite  for  redneing  the  lead  to  abont  oae-fonrth  of  an  inch 
in  thickness;  and  in  ilka  manner  the  tin  was  to  be  rolled  and  rerolled  as  many  tiseea  as  might 
be  requisite  for  redneing  it  to  abont  one-twentieth  part  of  the  thickness  to  which  the  lead  vai 
reduced.    Then  followed  minnte  directions  for  the  manufacture  of  the  materials,  ia  which  the 
following  passage  occurred  : — "And  the  mode  of  proceeding  when  only  one  side  «^  the  lead  h 
to  be  coTcred  with  tin  is  the  same  in  all  respects  as  hereinbefore  described,  eicept  as  te  apply- 
ing the  tin  to  only  one  side  of  the  lead  at  the  time  when  a  thin  strip  of  tin  is  applied  te  a  MAm 
strip  of  lead  as  hereinbefore  described."    It  then  proceeded  : — ''  The  said  new  material  beiag 
made  in  plates  or  sheets  of  adequate  thickness  and  site,  may  be  employed  for  other  parpoies  for 
which  thin  sheet  lead  or  sheet  tin  hare  been  commonly  employed"  (specifying  some  of  themV  "  or 
for  lining  large  water  cisterns  and  other  purposes,  in  substitution  for  the  thicker  sheet  lead  ascd  by 
plumbers."    I  am  aware  that  it  has  been  proposed  to  eoTcr  lead  with  tin,  by  applyiag  the  tia 
when  in  a  state  of  fteslon  to  the  lead  when  adequately  heated,  Ac,  bat  the  adhesion  of  the  tve 
netals  in  my  new  material  is  produoed  by  the  agency  of  mechanical  pressure ;  and  I  wish  it  te 
be  understood  that  I  do  not  claim  the  exclusiTC  use  of  the  several  processes  hereinbefore  desenbtJ 
or  referred  to."    The  claims  were— ''First,  the  mannfaotare  of  the  new  material,  lead  oomMiei 
with  tin  on  one  or  both  of  its  surfaces,  by  rolling  or  other  mechanical  pressure  as  hetesB  do- 
■cribed ;  seeondty,  the  maanfhcture  of  capsules  of  the  new  material  of  lead  and  tin  tombiaod 
hy.  mechanical  pressure  as  herein   described."    The  defendaatr  to  prora   that  the  plsb* 
tiff's  patent  was  not  new,  produced   the  specification  of  a  patent   taken   oat  by  S.  is 
1804»  for   "a  new  article   of  trade,  which   I   denominate   'Albion  metal,'  and  vbirk  I 
apply  to  the  making  of  linings  for  dstems,"  Ac.,  and  which  declarea  thai  the  iarfaties 

(a)9JviftS»» 
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aoBflisted  In  ptatlog,  eoallng,  or  valtiof  lead  with  tin  plaU,  to  bo  applied,  amongst 
other  thingfy  for  Itniogs  for  ciitema,  and  that  the  operation  of  eoating  or  plating  Icod 
with  tin  might  be  performed,  amongat  other  methodf,  by  the  following  :—**  I  take  a  plate  of 
lead  and  a  plate  of  tin  of  equal  or  unequal  thicknesi,  and  lajing  them  together  (their  surfaces 
being  elean),  past  them  between  the  rollers  of  a  flatting  or  rolling  mill  with  what  is  technically 
ealled  '  a  hard  pineh/  to  as  to  make  the  metale  eohere.  If  after  the  first  paasage  of  the  plates 
botween  the  rolleri  thej  do  not  anffleiently  eohero,  I  paas  them  a  seeond  or  third  time,  or  more 
natil  a  snfllelent  degree  of  eohesioa  Is  prodneod."  No  user  of  D.'s  patent  waa  shown.  A  ver- 
dict was  found  for  the  plaintiff.  It  was  held,  by  Pollock,  C.  B.,  Martin,  BramweU,  and 
Cbannell,  Bs.,  and  Keating,  J.,  afllrming  the  Judgment  of  the  Court  of  Queen's  Bench  (Williams 
and  Willea,  Js.,  diseentient),  that,  upon  the  comparison  of  th6  specifleation  of  D.'s  patent,  with 
tho  specifleation  of  the  plMntiff 's  patent,  the  plaintilf 's  patent  was  eubstantially  described  in 
D.'s,  and  therefore  that  the  plaintiff's  patent  was  Toid  for  want  of  novelty.  On  appeal,  this 
decision  waa  reversed. 

Even  if  there  be  identity  of  language  in  two  specifications,  yet  if  there  be  terms  of  art  found 
in  the  two  specifications,  it  ia  impossible  to  predicate  of  the  two  with  certainty  that  they  describe 
the  same  identical  eitemal  object,  unless  it  if  ascertained  that  the  terms  of  art  used  in  the  one 
have  precisely  the  same  stgnlfieation,  and  denote  the  same  eiternal  objects  at  the  date  of  the  one 
specification  as  they  did  at  the  date  of  the  other.  In  all  eases,  therefore,  where  the  two  docu- 
menta  profess  to  describe  an  external  thing,  the  identity  of  signification  between  the  two  docu- 
mcnta  containing  the  same  description  belongs  to  the  province  of  evidence,  and  not  to  the  province 
of  oonstmction. 

An  antecedent  specification  is  not  to  be  held  to  be  an  anticipation  of  a  subsequent  discovery, 
uolesa  it  is  aacertained  that  the  antecedent  apeeifieatioa  disclosea  a  practical  mode  of  producing 
the  result  which  if  the  effect  of  the  subsequent  discovery. 

A  barren  general  description,  probably  containing  some  suggested  information,  or  involving 
some  speculative  theory,  cannot  be  eonsiderod  aa  anticipating  a  subsequent  specification  of 
invention  which  involvea  a  praetieal  truth,  which  la  productive  of  beneficial  results,  unless  you 
aMertain  that  the  antoeedent  publioation  involvea  the  same  amount  of  practical  and  useful  in- 
furmatton.(a) 

'  This  was  an  appeal  from  a  decision  of  the  Court  of  Exchequer 
Chamber,  affirming  a  decision  of  the  Court  of  Queen's  Bench.  The 
action  was  brought  by  the  appellant  Betts  for  the  infringement  of  a 
patent  granted  to  him  on  the  ISth  July,  1849,  for  "  a  new  manufac- 
ture of  capsules,  and  of  a  material  to  be  employed  therein,  and  for 
other  purposes."  Pleas  (among  others),  first,  that  the  invention  of  the 
plaintiff  was  not  a  new  manufacture ;  secondly,  that  there  was  no 
enrolled  specification ;  and  lastly,  not  guilty.  Issues  thereon.(&)  On  the 
trial,  before  Erie,  J.,  at  the  Sittings  at  Quildhall  after  Trinity  Term, 
1857,  it  app)eared,  that  before  the  date  of  the  plaintiff*'s  patent,  capsules 
had  been  made,  called  "Betts's  capsules,"  under  a  patent  obtained  by 
the  plaintifi:'*8  father ;  they  were  made  of  tin,  and  tin  being  an  expen- 
sive metal,  the  object  of  the  plaintiff's  patent  was  to  coat  lead  with 
tin,  and  to  make  capsules  out  of  the  comoined  metal.  In  the  specifi- 
cation the  invention  was  described  and  ascertained  in  manner  follow- 
ing:— **The  capsules  herein  referred  to  are  metal  covers,  used  for 
closing  or  stopping,  or  for  securing  the  closure  or  stoppering,  of  the 
mouths  of  bottles  and  certain  other  vessels,  which  metal  covers  have 
hitherto  been  made  of  tin,  bv  bending  up  a  suitable  piece  of  a  thin 
sheet  of  that  metal  into  a  hollow  form  or  cup  or  cap  of  a  suitable  size, 
for  applying  closely  over  the  mouth  of  a  bottle  or  other  vessel,  or 
over  any  such  cork  or  other  kind  of  stopper  as  may  have  been  pre- 
viously inserted  into  the  said  mouth."  [The  manner  in  which  the 
metal  was  applied  in  the  case  of  cork  or  other  stoppers  was  then 
described.]     "  Metal  covers,  caps,  or  capsules,  made  of  tin,  are  well 

(a)  VoL  108  B.  C.  K.,  p.  1020. 

{b)  The  plaintiff  had  ohtaiaed  as  iBjnAetlett  to  Chueery.    See  S  Jv.,  N.  8.  $57^ 


9&8  BETTS  V  MmZIES.    H  of  L.  1862. 


known  as  'Betts's  patent  capsules,'  and  now  in  common  nae, 
numbers  having  been  made  and  sold  under  certain  letters  patent; 
granted  at  three  several  times  by  her  present  Majesty  to  my  late 
father,  John  Thomas  Betts,  viz..  on  the  11th  Augjist,  1842,  and  oa 
the  16th  March,  1848,  and  on  the  27th  June,  1843.    The  new  auma* 
facture  of  a  material  to  be  employed  in  the  manufacture  of  capsule^ 
and  for  other  purposes,  consists  in  combining  lead  with  tin,  by  cover- 
ing the  lead  with  tin  over  one  or  both  surfaces  of  the  lead,  and  reduc- 
ing the  two  metals  in  their  conjoined  state  into  three  sheets,  of  a 
thickness  suitable  for  the  purposes  to  which  they  are  to  be  applied ; 
and  for  the  purpose  of  so  preparing  lead  by  covering  the  same  with 
tin  as  aforesaid,  I  first  cast  the  molten  lead  in  an  ingot  mould  of  oast- 
iron  (or  other  suitable  material),  constructed  in  the  usual  manner  of 
ingot  moulds  for  metal,  and  of  suitable  internal  dimensions  for  pro- 
ducing ingots  of  lead,  which  (for  the  manufacture  of  the  material  for 
capsules)  may  be  between  four  and  five  inches  wide,  bv  about  three- 
quarters  of  an  inch  thick,  and  about  thirty  inches  in  length,  with  a 
^w  inches  at  one  end  of  each  ingot  gradually  reduced  in  thickness  iu 
the  manner  of  a  wedge.    I  also  cast  tin  either  into  similar  ingots  of 
the  same,  or  nearly  the  same,  dimensions,  as  the  aforesaid  ingots  <^ 
lead,  or  the  tin  may  be  cast  into  Ions;  thin  strips  of  nearly  the  ssoie 
width  as  the  aforesaid  ingots  of  leaa,  and  between  one-quarter  and 
one-sixteenth  of  an  inch  in  thickness,  and  several  !eei  in  length ;  and 
having  thus  obtained  the  lead  and  the  tin  in  suitable  states  for  begin- 
ning the  rolling  or  laminating  each  of  the  two  metals  separately 
between  a  pair  or  pairs  of  revolving  cylindrical  flatting  rollers  of  the 
construction  usually  employed  for  rolling  or  laminating  ductile  metal% 
I  pass  and  repass  the  lead  one  or  more  time  or  times  through  or 
between  such  rollers — that  is  to  say,  rolling  and  rerolling  the  ingot 
of  lead  as  many  times  as  may  be  requisite  for  reducing  the  lead  to 
about  one-fourth  of  an  inch  in  thickness,  and  thereby  the  ingoi  of 
lead  will  become  greatly  elongated ;  and  in  like  manner  I  roll  and  ra- 
Toll  the  tin  as  many  times  as  (according  to  its  original  thickness  when 
cast  as  aforesaid)  may  be  requisite  for  reducing  it  to  about  one-twen- 
tieth part  of  the  thickness  to  which  the  lead  is  reduced  by  itdling  as 
aforesaid,  whatever  that  thickness  may  be.    The  lead  and  the  tin 
having  been  thus  reduc^  to  their  proper  relative  thicknesses^  and 
their  widths  being  nearly  alike,  and  even  surfaces  of  each  of  the  two 
metals  having  been  obtained  by  the  aforesaid  rolling,  then,  in  case  it 
is  intended  to  cover  both  sides  of  the  lead  with  tin,  I  extend  a  long 
strip  of  the  thin  tin  (so  reduced  to  relative  thickness  as  aforesaid)  flat- 
ways upon  a  smooth  table,"  Ice.    [The  process  of  fitting  the  tin  to  the 
lead  was  described.]     ''  I  then  take  up  the  lead  and  tin  togethw  from 
ofi:'  the  said  table,  and  present  the  folded  end  of  the  tin  to  a  pair  of 
revolving  flatting-rollers,  ^hich  are  set  so  as  to  subject  the  two  metals 
to  a  very  considerable  pressure,  and  that  pressure,  at  the  same  time 
that  it  reduces  the  thickness  and  elongates  the  two  metals,  will  also 
cause  their  surfaces  to  adhere  together,  and  then  I  repass  the  eonjoined 
metal  again  and  again  between  the  said  rollers  for  further  reduction 
and  elongation,  and  a^  every  succeeding  time  of  so  repassing  the 
adhesion  of  the  two  metals  will  become  complete."     [Then  followed 
a  description  of  further  repetitions  of  the  rolling,  and  of  patting  the 
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strips  into  dis38  of  the  required  size,  and  a  sUtement  that  tbe  discs 
were  made  into  capsules  in  the  manner  described  in  the  specification 
of  the  letters  patent  of  the  16th  March,  1843.]  ''The  said  new  mate* 
rial,  or  compound  metal  of  lead  combined  and  covered  with  tin  on 
o&e  or  both  sides  in  manner  aforesaid,  may  also  be  employed  for  other 
purposes."  [Tinfoil  was  mentioned,  and  the  mode  of  making  it,  and 
the  new  purposes  for  which  it  might  be  employed,  were  described.] 
''  And  my  said  new  material  being  made  in  plates  or  sheets  of  adequate 
thickness  and  size,  may  be  employed  for  other  purposes  for  which  thin 
sheet  lead  or  tinned  iron,  or  sheet  zinc,  or  sheet  tin,  have  been  commonly 
employed ;  such,  for  instance,  as  lining  cisterns  or  wine  coolers,  which 
are  to  contain  water,  and  for  lining  boxes,  chests,  or  cases  for  packing 
or  safe  keeping  of  articles  which  require  to  be  kept  dry  or  protected 
from  insects^  or  on  a  still  larger  scale,  for  lining  larger  water-cisterns 
and  other  purposes,  in  substitution  for  the  thicker  sheet-lead  used  by 
plumbers.  In  most  of  such  cases  it  will  be  sufficient  to  hare  one  side 
only  of  the  lead  covered  with  tin."  The  specification  concluded 
til  us : — "  I  am  aware  that  it  has  been  proposed  to  cover  lead  with  tin, 
by  applying  the  tia  when  in  a  state  of  Aasion  to  the  lead  when  ade- 

SYiately  heated,  so  that  the  adhesion  of  the  two  metals  would  be  pro- 
aced,  by  agency  of  heat,  with  complete  fusion  of  tin ;  but  the  adhe- 
sion of  the  two  metals,  in  my  new  material^  is  produced  by  agency 
of  mechanical  piessure ;  and  I  wish  it  to  be  understood  that  I  do  not 
elaim  the  exclusive  use  of  the  several  processes  hereinbefore  described 
or  referred  to,  of  casting,  cutting,  and  rolling,  except  when  the  same 
are  employed  for  tbe  purposes  of  my  said  invention ;  and  I  hereby 
declare  that  I  claim,  as  the  invention  intended  to  be  secured  by  the 
said  letters  patent :  firsts  the  manufacture  of  tbe  new  material,  lead 
combined  with  tin  <m  one  or  both  of  its  surfaces,  by  rolling  or  other 
mechanical  pressure,  as  herein  described;  secondly,  the  manufacture 
of  capsules  i>f.  the  new  material  of  lead  and  tin  combined  by  mechan- 
ical pressure,  as  herein  described."  After  the  invention  was  complete^ 
tbe  plaintiff  directed  that  steps  should  be  taken  for  obtaining  a  patents 
Some  delay  arose  in  obtaining  it,  and  the  plaintiff  ordered  a  quantity 
of  capsules  to  be  made  according  to  bis  invention,  but  with  orders 
that  tbev  should  not  be  sold  or  disposed  of  until  the  patent  had  beeo^ 
obtained.  There  was  a  further  official  delay,  without  any  fault  of  the 
plaintiff,  and  a  large  quantity  of  capsules  were  made  for  sale  before 
the  date  of  the  patent.  It  was  contended  for  the  defendants,  that  the 
plaintiff's  invention  had  been  disclosed  by  a  patent  of  Thomas  Dobbs^ 
dated  in  1804,  The  title  to  the  specification  of  that  patent  pointed 
out  that  lead  was  acted  upon  very  easily  by  acids  and  other  mattersi 
by  the  atmosphere,  and  by  water  which  contains  acids  and  other  mat- 
ters. The  specification  stated: — "I  do  hereby  declare  that  my  said 
invention  consists  in  plating,  coating,  or  uniting  lead  with  tin,  and 
also  their  various  alloys  or  mixtures,  as  the  case  may  require,  which 
when  done  I  denominate  'Albion  metal,*  and  which  I  apply  to  the 
manufacturing  of  cisterns,  linings  for  cisterns,  coverings,  and  gutters  for 
buildings,  boilers,  vats,  and  linings,  coffin  furniture,  worms  for  distillers, 
and  such  other  things  as  require  to  be  made  of  a  flexible,  or  wholesome, 
or  a  cheap  metallic  substance.  Tbe  operation  of  coating  or  plating  lead 
with  tin,  or  coating  or  plating  alloyed  lead  with  tin  or  with  alloyed 
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Cin,  to  make  Albion  metal,  I  perform  bj  various  methods,  as  herein- 
after described — ^that  is  to  say,  I  take  a  plate  or  ingot  of  lead  or 
alloyed  lead,  and  a  plate  of  tin  or  alloyed  tin,  of  equal  or  unequal 
thicknesses,  and  laying  them  together,  their  surfaces  being  clean,  pass 
them  between  the  rollers  of  a  flatting  or  rolling  mill  with  iirhat  ia 
technically  called  a  *bard  pinch,'  so  as  to  make  the  metals  cohere. 
If  after  the  first  passage  of  the  plates  or  pieces  of  metal  between  the 
rollers,  the  plates  or  pieces  do  not  sufficiently  cohere,  then  I  pass 
them  a  second  or  third  time,  or  more,  between  the  rollers,  until  a 
sufficient  degree  of  cohesion  is  produced."    It  was  proved,  on  the 
part  of  the  plaintiff,  that  a  workman  of  ordinary  skill,  reading*  the 
plaintiff's  specification,  would  perform  the  process  without  any  diffi- 
culty ;  and  that,  although  the  general  idea  of  the  combination  of  the 
two  metals  was  disclosed  by  Dobbs's  patent,  it  was  only  in  the  plain- 
tiff's specification  that  the  mode  of  applying  it  in  this  particular  man- 
ner was  to  be  discovered,  and  that,  without  experiment,  and  finding 
out  the  proportions  of  tin  and  lead,  and  how  the  process  was  to  be 
conducted,  the  object  which  the  plaintiff  had  contemplated  could  not 
be  obtained.    On  behalf  of  the  defendants  it  was  contended,  that  a 
verdict  should  be  entered  for  them  on  the  issues  respectively,  that  the 
plaintiff  was  not  the  true  and  first  inventor,  and  that  the  alleged 
invention  was  not  a  new  manufacture,  on  the  following  grounds : — 
first,  that  the  plaintiff  had  manufactured  large  quantities  of  capsules 
for  sale  before  the  date  of  the  patent,  and  that  tne  invention  was  not 
a  new  manufacture  at  the  time  of  the  grant ;  secondly,  that  the  plain- 
tiff's invention,  as  claimed,  or  some  material  part  of  it,  was  incladed 
in  the  specification  of  the  said  Thomas  Dobbs's  patent,  granted  in 
1804;  thirdly,  that  if  the  proportions  of  the  metals  to  be  employed 
are  material,  the  plaintiff's  specification  was  defective  and  ambigaooa, 
in  not  pointing  out  the  proportions  of  tin  and  lead  to  be  employed 
when  the  combined  metal  was  to  be  used  for  other  purposes  than  cap- 
sules, and  in  leaving  it  uncertain  what  proportions  were  to  be  used  in 
such  cases;  fourthly,  that  the  plaintiff's  specification  is  ambigaooa 
and  uncertain,  in  not  distinguisning  what  was  new  and  what  was  old, 
and  especially  in  reference  to  the  said  invention  of  Thomas  Dobbs, 
of  1804.    These  objections  were  overruled  by  the  learned  Judge ;  hot 
his  Lordship  gave  the  defendants  leave  to  move  to  enter  a  verdict  for 
them  on  those  grounds.   A  verdict  was  then  found  for  the  plaintiff  by 
the  jury  on  all  the  issues  joined.    In  Easter  Term,  1859,  the  defend- 
ants obtained  a  rule  nisi  to  set  aside  the  verdict,  and  enter  a  verdict 
for  the  defendants,  on  the  grounds  above  stated,  when  the  Court  of 
Queen's  Bench  ruled  against  the  defendants'  objection  on  the  first 
point,  but  made  the  rule  absolute  to  enter  a  verdict  for  the  defendants 
on  the  issues  raised  by  the  other  pleas,  and  gave  judgment  for  the 
defendants.    From  that  decision  an  appeal  was  carried  to  the  Exche^ 
quer  Chamber,  who  affirmed  the  judgment  of  the  Court  below.    The 

Jlaintiff  then  brought  the  present  appeal,  when  several  of  the  learned 
udges  were  in  attendance  on  the  hearing  of  the  argument. 
Maeaulw,  Q.  C,  Ghvve,  Q.  C,  and  UdcUl,  for  the  appellant. 
Mslhr,  Q.  C,  and  Hindmarch,  Q.  C,  appeared  for  the  respondeota. 
The  following  authorities  were  referrea  to : — Bush  v.  Fox,  5  H.  L 
O.  707,  8.  c,  2  Jur.  N.  S.  1029 ;  Muntz  v.  Foster,  2  Webst  Pat.  Omi 
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93 ;  Betts  v.  Menzies,  8  El.  k  Bl.  928  (E.  C.  L.  R.  vol.  92);  Thomas  v. 
Foxwell,  5  Jur.  N.  S.  87,  8.  c,  in  error,  6  Jur.  N.  S.  271;  Holmes  v. 
The  London  and  North- Western  Railway  Company,  12  C.  B.  831  (E. 
C.  L.  R.  vol.  74) ;  2  H.  &  Norm.  81  ;t  17  Jur.  864 ;  Booth  v.  Kennard, 
2  El.  &  Bl.  956  (E.  C.  L.  R.  vol.  75);  Hills  v.  The  London  Gas-light 
Company,  5  H.  &  Norm.  312  ;t  and  Neilson  v.  Harford,  1  Webst.  Pat. 
Cas.  328. 

At  the  (Conclusion  of  the  argument,  the  following  question  was  put 
by  the  House  of  Lords  to  the  learned  Judges:  Can  the  Court  pro- 
nounce Betts*s  patent  to  be  void,'  simply  on  the  comparison  of  the  two 
specifications,  without  evidence  to  prove  identity  of  invention;  and 
also  without  evidence  that  Dobbs's  specification  disclosed  a  practicable 
mode  of  producing  the  result,  or  some  part  of  the  result,  described  in 
Betts's  patent  7 

Their  Lordships  answered  the  question  in  the  negative. 

The  case  will  be  found  reported,  in  its  different  stages,  as  follows : 
8  Jur.  N.  S.  357 ;  4  Jur.  N.  S.  477 ;  5  Jur.  N.  S.  1164 ;  and  6  Jur.  N. 
S.  1290. 

Lord  Chancellor. — My  Lords,  in  this  appeal  the  appellant,  who 
was  the  plaintiff  below,  brought  an  action  against  the  respondents  for 
an  infringement  of  his  patent.  The  date  of  that  patent  was  the  18th 
January,  1849.  One  of  the  issues  raised  in  the  action  was  the  alleged 
want  of  novelty  in  the  invention  of  the  plaintiff.  The  jury  found  a 
verdict  for  the  plaintiff  on  all  the  issues.  The  defendants  bad  leave 
reserved  to  them  to  enter  a  verdict  for  themselves,  on  the  issued 
founded  on  the  first  and  second  pleas.  The  second  plea  was,  that  the 
plaintiff's  invention,  or  a  material  part  of  it,  was  included  in  the  spe- 
cification of  a  patent  granted  to  one  Thomas  Dobbs,  in  the  year  1804. 
The  Court  of  Queen^s  Bench  were  of  opinion,  that  on  the  second  plea 
the  rule  ought  to  be  made  absolute.  The  plaintiff  appealed  to  the 
Court  of  Exchequer  Chamber,  where,  by  a  majority  of  the  Judges,  the 
judgment  of  the  Queen's  Bench  was  affirmed.  From  that  judgment 
8o  affirmed  the  present  appeal  is  brought  to  your  Lordships'  House. 
My  Lords,  the  question  was  very  learnedly  and  ably  argued  before 
your  Lordships,  assisted  by  several  of  the  learned  Judges,  and  your 
Lordships  thought  fit  to  put  to  them  two  questions.  Upon  a  recon- 
sideration of  those  questions  I  think  it  will  appear,  that  probably  the 
first  becomes  immaterial  to  be  considered,  supposing  the  second  ques^ 
tioQ  was  answered  in  the  negative.  All  the  Judges  have  concurred, 
for  reasons  which  I  think  must  be  extremely  satisfactory  to  your 
Lordships,  in  answering  the  second  question  in  the  negative.  There 
does  not  appear  to  have  been  quite  the  same  unanimity  of  opinion 
with  regard  to  the  answer  to  be  given  to  the  first  question  ;  but,  in 
reality,  the  second  question  being  answered  in  the  negative,  the  first 
question  can  hardly  be  said  to  arise.  My  Lords,  the  second  question 
was  this :  **  Can  the  Court  pronounce  Betts's  patent  to  be  void,  simply 
on  the  comparison  of  the  two  specifications,  without  evidence  to 
prove  identity  of  invention ;  and  also  without  evidence  that  Dobbs's 
specification  disclosed  a  practicable  mode  of  producing  the  result,  or 
Home  part  of  the  result,  described  in  Betts's  patent  ?"  The  answer  of 
the  learned  Judges  involves,  therefore,  two  conclusions,  which  are 
extremely  material  to  the  patent  law.    One  is  this — ^that  even  if  there 
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be  identity*  of  language  in  two  specificationa,  remembering  tbat  tboaa 
specifications  describe  external  objects,  even  if  the  language  be  ver- 
ba^iim  the  same,  yet  if  there  be  terms  of  art  found  in  one  specificalion, 
aoi  also  terms  of  art  found  in  the  other  specification,  it  is  impossible 
to  predicate  of  the  two  with  certainty,  tnat  they  describe  the  same 
identical  external  object,  unless  you  ascertain  that  the  terms  of  art 
used  in  the  one  have  precisely  the  same  signification,  and  denote  the 
same  external  objects  at  the  date  of  the  one  specification  ^s  they  do 
at  the  date  of  the  other.    And,  my  Lords,  this  is  obvious ;  for  if  we 
take  two  specifications  dated,  as  the  present  are,  one  in  the  year  1801 
and  the  otner  in  the  year  1849,  even  if  the  terms  employed  in  the  one 
were  identical  with  the  terms  employed  in  the  other — supposing  that 
each  of  them  contains  a  term  of  art — we  will  assume  it  to  be  a  denomi- 
nation of  some  engine,  some  instrument,  some  drug,  or  some  chemical 
compound — it  might  well  be  that  the  thing  denoted  by  that  same  in 
1804  is  altogether  different  from  the  thing  denoted  by  that  name  in 
1849.    If  it  were  necessary  to  enter  into  such  a  subject,  I  could  give 
numerous  examples — ^say  of  chemistry— of  things  that  were  denoted 
by  one  name  in  1804,  and  which  have  retained  the  same  denomination, 
but  which,  by  improved  processes  of  chemical  manufactures,  are  at 
present  perfectly  different  in  their  results,  their  qualities,  and  their 
effects  from  the  things  denoted  by  the  same  names  forty  or  fiflj  years 
1^0.    It  is  perfectly  clear,  therefore,  that  if  you  compare  two  specifi- 
cations, even  if  the  language  be  the  same,  you  cannot  arrive  at  a  cer- 
tainty tbat  they  denote  the  same  external  object  and  the  same  external 
process,  unless  you  enter  into  an  inquiry,  and  ascertain  as  a  fact»  that 
the  things  signified  by  the  nouns  substantive  contained  in  the  one 
specification  are  precisely  the  same  as  the  things  signified  by  the  same 
nouns  substantive  contained  in  the  other.    In  all  cases,  therefore,  where 
the  two  documents  profess  to  describe  an  external  thing,  the  identity  of 
signification  between  the  two  documents  containing  the  same  description 
must  belong  to  the  province  of  evidence  and  not  to  the  province  of  con- 
struction.   My  Lords,  I  pass  on  to  the  next  concl  usion  wnich  is  involved 
in  the  answer  of  the  learned  Judges  to  your  Lordships*  question,  and  that 
conclusion,  I  think,  is  also  of  great  importance  to  the  law  of  patents, 
because  it  results  from  that  opinion  tnat  an  antecedent  specification 
ought  not  to  be  held  to  be  an  anticipation  of  a  subsequent  discovery, 
unless  you  have  ascertained  that  the  antecedent  specification  discloses 
a  practicable  mode  of  producing  the  result  which  is  the  effect  of  the 
subsequent  discovery.    My  Lords,  here  we  attain  at  length  to  a  cer- 
tain, undoubted,  and  useful  rule;  for  the  law  laid  down  with  regard 
to  the  interpretation  of  an  antecedent  specification  is  equally  applica- 
^  ble  to  the  construction  to  be  put  upon  publications  or  treatises  pre- 
viously given  to  the  world,  and  which  are  frequently  brought  forward 
for  the  purpose  of  showing  that  the  invention  has  been  anticipated. 
The  effect  of  this  opinion  I  take  to  be  this — if  your  Lordships  shall 
liffirm  it,  that  a  barren  general  description,  probably  containing  some 
suggested  information,  or  involving  some  speculative  theory,  cannot 
be  considered  as  anticipating,  and  as  therefore  avoiding  for  want  of 
novelty,  a  subsequent  specification  or  invention,  which  involves  a 
practical  truth  which  is  productive  of  beneficial  results,  unless  yon 
ascertain  tbat  the  antecedent  publication  involves  the  same  amount  of 
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practical  and  useful  informatioQ.  Now,  my  Lords,  H  will  be  evident, 
upon  a  comparison  of  the  two  specifioations,  that  the  one  was  a  mere 
general  suggestion,  while  the  other  is  a  specific,  definite,  practical 
invention.  It  is  possible  that  a  saggestion  such  as  that  contained  in 
the  one,  may  lead  to  the  discovery  of  the  invention  contained  in  the 
other.  But  it  is  the  latter  alone  which  really  does  add  to  the  amount 
of  useful  knowfedge;  it  is  the  latter  alone  which,  by  its  practical 
operation,  confers  a  benefit  iipon  mankind  witljin  the  meaning  of  the 
patent  law.  In  the  present  case  there  was  not  only  no  evidence  to 
show  that  that  which  was  contained  in  Dobbs's  specification  was  capa- 
ble of  practical  operation,  but  in  reality  that  conclusion  was  negatived 
by  the  verdict  of  the  jury.  Therefore,  my  Lords,  concurring,  as  I 
entirely  do,  in  the  conclusions  w:hich  have  been  arrived  at  by  the 
Judges  in  answer  to  the  second  question,  it  results,  as  a  necessary  con- 
sequence, that  the  decision  of  the  Court  of  Queen^s  Bench  and  of  the 
Court  of  Exchequer  Chamber  ought  to  be  reversed,  and  that  the  rule 
nisi,  made  absolute  by  the  Court  of  Queen^s  Bench,  ought  to  be  dis- 
charged. My  Lords,  I  moye  your  Lordships,  therefore,  to  embody 
these  conclusions  in  your  present  order. 

Lord  Broughak. — Hy  Lords,  in  the  course  of  the  argument  I  had, 
and  expressed,  Y&ry  considerable  doubts  on  various  parts  of  the  case. 
Upon  the  whole,  I  consider  those  doubts  as  answered  by  the  learned 
opinions  of  the  learned  Judges,  and  I  agree  with  my  noble  and  learned 
friend's  propositicxi. 

Lord  Cranwobth. — ^My  Lords,  the  only  question  in  this  case  is, 
whether  the  plaintifi'^s  invention  was  new.  The  jury  found  that  it 
was.  He  is,  therefore,  eptitled  to  judgment  in  his  favour,  unless,  as  a 
matter  of  law,  the  jury  could  not,  on  the  evidence  before  them,  law- 
fully come  to  the  conclusion  aft  which  they  arrived ;  in  other  words, 
unless  there  was  evidence  before  the  jury  which  made  it  their  duty 
as  a  matter  of  law  to  find  that  the  ipvention  was  not  new.  The  argu- 
ment for  the  respondents  was,  that  the  absence  of  novelty  was  estab* 
lished  conclusively  by  the  production  of  Dobbs's  specification;  that, 
in  the  face  of  that  specification,  the  jury  could  not  find  in  favour  of 
the  plaintiff.  And  this  was  the  opinion  of  the  Court  of  Queen's  Bench, 
and  afterwards  of  the  Exchequer  Chamber.  But  I  agree  with  the 
able  opinions  of  the  minority  of  the  Judges  in  the  Exchequer  Cham- 
ber, and  of  the  learned  Judges  whose  assistance  we  had  at  the  argu- 
ment of  this  case,  that  the  judgment  below  was  wrong.  It  may  be 
true  that  two  specifications  may  be  so  entirely  identical  that  the  Judge 
may  be  warranted  in  telling  the  jury,  as  matter  of  law,  that  they  can- 
not find  the  second  invention  to  be  new,  though  that  was  not  decided 
'in  Bush  t;.  Fox,  for  there  the  jury  had  found,  as  matter  of  fact,  that 
the  mode  of  working  the  two  inventions  was  the  saipa  But  here  not 
only  are  the  two  specifications  not  identical,  but  in  the  earlier  of  them 
there  is  no  trace  of  that  which  constitutes  the  very  essence  of  the 

f>laintiff*s  invention,  namely,  the  relative  thickness  of  the  tin  and  the 
ead,  and  the  mode  of  rolling  and  laminating  each  metal  separately 
before  they  are  placed  together,  and  then  made  to  cohere  by  being 
rolled  and  laminated  jointly.  Dobbs's  specification  disclosed  no  more 
than  his  notion,  that  tin  and  lead  might,  by  means  of  pressure,  be  so 
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combined  as  to  form  a  new  and  useful  material.  Bat  it  gave  no 
information  as  to  how  that  object  could  be  attained,  and  there  wis 
evidence  to  show  that  Dobbs  had  never  been  able,  in  working  accord- 
ing to  his  specification,  to  succeed  in  making  the  metals  unite.  There 
was,  therefore,  an  essential  difference  between  the  two  specifications, 
which  fully  warranted  the  jury  in  finding  a  verdict  for  the  plaintiff, 
as  they  diet.  The  case  has  been  so  fully  and  ably  discussed  in  the 
opinions  of  the  learned  Judges,  and  commented  on  by  mv  noble  and 
learned  friend  on  the  woolsack,  that  I  shall  content  myself  with  sim- 
ply  saying  that  I  concur  in  the  motion,  that  judgment  be  g^iven  for 
the  plaintiff  below,  who  is  appellant. 

Lord  Wkksleydalb. — My  Lords,  the  result  of  the  very  full  and 
able  opinion  delivered  by  my  Lord  Chief  Baron  on  the  questions  pro- 
pounded by  your  Lordships,  and  of  the  written  opinions  of  the  con- 
sulted Judges,  with  which  we  have  been  supplied,  is,  that  the  unani- 
mous judgment  of  the  Court  of  Queen's  Bench,  and  the  judgment  of 
the  majority  of  the  Court  of  Exchequer  Chamber,  ought  to  be  reversed. 
I  concur  entirely  in  the  propriety  of  this  course.  It  appears  to  me, 
without  entering  into  all  the  questions  which  have  been  discussed  at 
the  bar,  and  on  most  of  which  the  learned  Judges  have  delivered 
their  opinions,  that  my  noble  and  learned  friend  who  has  addressed 
the  House  has  put  the  case  on  a  ground  which  is  qjiite  satisfactory, 
and  it  appears  to  me  it  is  perfectly  unanswerable.  The  jury  having 
found  that  the  plaintiff^s  invention  was  new,  unless  the  production  of 
Dobbs's  specification,  without  any  other  evidence,  conclusively  showed 
that  it  was  not,  the  patent  must  be  good.  Now,  I  am  clearly  of 
opinion  that  the  mere  production  of  Dobbs's  patent,  in  which  he  makes 
public  his  notion  that  lead  and  tin  might  be  usefully  combined  in  a 
new  material  by  mechanical  pressure,  without  any  statement  or  proof 
how  that  object  could  be  attained,  and  a  practical  result  secured,  is 
insufiicient  to  show  that  he  had  made  prior  discovery,  and  was  an 
inventor.  If  nothing  was  set  out  in  the  plea  but  the  plaintiff's  and 
Dobbs's  prior  patent  and  specification,  it  would,  I  think,  be  unques- 
tionably bad.  It  is  not  a  disclosure  of  an  invention.  I  agree  entirely 
with  Williams  and  Willes,  Js.,  in  their  opinion  given  in  this  case  in 
the  Court  of  Exchequer  Chamber,  that  the  mere  publication  of  a  notion 
that  a  particular  article  might  be  made,  without  any  information  or 
means  of  knowledge  communicated  to  the  public,  does  not  preclude  a 
subsequent  first  inventor  of  those  means  from  taking  out  a  patent 
Very  earl  v  in  the  argument  it  appeared  to  me,  that  without  some  evi- 
dence to  show  that  Dobbs's  patent  is  capable  of  a  practical  application, 
and  would  produce  some  useful  effect  it  was  inoperative  to  affect 
Betts*s  invention,  and  to  render  his  patent  invalid.  And  it  is  mcih 
to  be  regretted  that  this  view  of  the  case  was  not  fully  discussed  it 
an  earlier  period. 
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IN  THE  HOUSE  OF  LORDS. 

[Before  the  Lord  Chancellor  (Lord  Wsstbury)^  Lord  Cranworth, 
Lord  WsNSLETDALE,  Lord  Chelmsford,  and  other  Lords.] 

PEEK  V.  THE  NORTH  STAFFORDSHIRE  RAILWAY  COM- 
PANY.(a)    July  1,  1862,  and  April  14  and  July  28,  1863. 

Railitay  TSmffic  Act,  1854.  teet,  7. — Special  contract. — Order  to  forward  goode  "  not 

ingured" — Conditione  limiting  responnbUity, 

Tbo  agent  of  P.  tent  three  caseB  of  marble  to  the  station  of  the  railway  Company  at  8.  to  be 
forwarded  to  L.,  and  a  eopy  of  printed  eonditioni  of  the  Company  waf  glren  to  him,  by  one  of 
which  th«  railway  Company  were  not  to  be  reiponiible  for  marbles  and  other  speeified  articles, 
nalesa  deelared  and  insured  according  to  their  Talue.  A  correspondence  then  took  place  between 
the  agent  and  the  clerk  of  the  Company,  as  to  the  terms  on  which  the  marbles  were  to  be  eon- 
Teyed ;  and  altimately,  on  the  1st  Augnst.  a  letter  was  written,  signed  by  the  agent,  contain- 
ing an  order  **  to  forward  the  marbles  not  insured."  The  marbles  were  forwarded  accordingly, 
and  were  damaged  withoat  any  wilful  negligence  of  the  railway  Company.  In  an  action  against 
the  Compnny,  as  common  carriers,  for  this  damage,  the  defendants  t»Tersed  the  bailment^  as 
alleged,  and  also  pleaded,  fourthly,  that  the  marbles  were  delivered  under  a  special  contract, 
signed  by  the  person  delivering  them  (setting  out  the  terms  of  the  above  condition),  and  that 
they  were  not  declared  or  insured ;  fifthly,  that  the  marbles  were  delivered  subject  to  a  reason- 
able eonditlon,  within  the  Railway  Traffic  Act  The  Exchequer  Chamber  (raversing  the  deci- 
sien  of  the  Queen's  Bench)  held,  that  the  letter  of  the  1st  August,  and  the  acting  of  the  defend- 
ants upon  it,  constituted  a  special  contract  signed,  within  the  meaning  of  the  4th  proviso  in 
sect  7  of  the  Railway  Traffic  Act,  1854  (17  A  18  Vict  c.  81),  and  that  the  letter,  whether  read 
with  the  aid  of  the  Carrien  Aet,  11  Geo.  4  A  1  Will.  4,  c.  68,  s.  67,  or  with  the  other  letters  and 
focts,  which  might  be  done,  or  simply  by  itself,  meant  that  the  marbles  wera  to  be  for- 
warded at  the  owner's  risk.  On  appeal  (Lord  Chelmsford  dissentiente),  the  decision  wa« 
leTened. 

In  general,  notice  given  by  a  railway  Company  would  be  valid  in  law  for  the  purpose  of 
limiting  the  common-law  liability  of  the  Company  as  carrien.  Such  common-law  liability 
night  be  limited  by  such  conditions  as  the  Court  or  Judge  should  determine  to  be  just  and  reason- 
able, but  any  condition  so  limiting  the  liability  of  the  Company  must  be  embocUed  In  a  special 
eentnct,  in  writing,  between  the  owner  or  penon  delivering  the  goods  to  the  company,  and 
signed  by  such  owner  or  person. 

The  condition  that  the  Company  should  not  be  responsible  for  injury  to  the  marbles,  unless 
Ihe  same  were  declared  insured  according  to  their  value,  was  not  a  just  and  reasonable  eonditlon, 
within  the  intent  and  meaning  of  the  17  A  18  Vict  c.  31,  s.  7. 

The  letter  of  the  1st  August  did  not  create  a  special  contract,  within  the  7th  section  of  the 
fhove-mentioned  Aet 

A  special  contract  in  writing  must  itself,  either  in  terms  or  by  distinct  referance,  set  out  or 
embody  the  condition. 

This  was  an  appeal  from  a  decision  by  the  Exchequer  Chamber  (6 
Jur.  N.  S.  870),  reversing  a  judgment  of  the  Court  of  Queen's  Bench 
(4  Jur.  N.  S.  1078).  The  action  was  brought  to  recover  from  the  rail- 
way Company  compensation  for  injury  done  to  certain  slabs  of  marble 
conveyed  by  the  Company.  The  Company  contended  that  certain 
letters,  which  had  passed  between  them  and  the  appellant's  agent, 
amounted  to  a  special  contract,  that  they  should  not  be  liable  for  any 
damage  whatever  to  goods,  unless  they  were  paid  for  the  conveyance 
of  them  at  an  increased  rate,  amounting  to  lOZ.  per  cent,  on  the  gross 
value,  for  the  extra  risk.  The  appellant  contended,  that  under  the  7th 
section  of  The  Bail  way  and  Canal  Traffic  Act  of  1854,  the  Company 
were  responsible,  as  common  carriers,  for  damage  to  all  goods  con- 
veyed by  them,  notwithstanding  any  notice  issued  by  them  to  the 

(a)  9  Juri<t  914. 
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contrary;  and  he  denied  that  there  had  been  any  special  contnct 
limiting  the  common-law  liability  of  the  Comj>any ;  but  even  if  there 
had  been,  the  contract  was  not  "just  and  reasonable"  within  the 
meaning  of  the  statute.  The  fisusts  will  be  found  fully  detailed  in  die 
former  reports. 

J.  Oordon  Allan  and  J7.  c/ameff  appeared  for  the  appellant. 

Phipgon,  Q.  C,  for  the  respondents. 

The  following  authorities  were  referred  to: — ^M*Manus  t.  The  Lan- 
cashire and  Yorkshire  Railway  Company,  2  H.  &  Norm.  693  ;t  on« 
app.,  Exch.  Gh.,  4  Id.  827  ;t  Peek  v.  The  North  Steffordshire  Railway 
Company,  1  El.,  Bl.  &  EI.  985  (E.  G.  L.  R.  vol.  96);  on  app.,  Exch.  Cbi, 
Id.  986 ;  Harrison  v.  The  London  and  Brighton  Railway  Company,  3 
B.  k  S.  122  (E.  C.  L.  R.  vol.  110) ;  Wyld  v.  Pickford,  8  M.  4  W.  448,-t 
Crouch  V.  The  London  and  North  Wesfem  Railway  Companv,  14  C. 

B.  255  (E.  C.  L.  R.  vol.  78);  Austen  v.  The  Manchester,  Sheffield,  kc^ 
Railway  Company.  16  Q.  B.  600  (E.  C.  L.  R.  vol.  71) ;  Kerr  v.  Willao, 
6  Mau.  k  S.  150;  Hinton  v.  Dibbin^  2  Q.  B.  646  (E.  C.  L.  R.  vol.  42); 
Shaw  V.  The  York  and  North  Midland  Railway  Company,  13  Q.  B. 
847  (E.  C.  L.  R.  vol.  66);  Chippendale  v.  The  Lancashire  and  York- 
shire  Railway  Company,  21  L.  J.  Q.  B.  22 ;  Carr  t;.  The  Lancashiro 
and  Yorkshire  Railway  Company,  7  Exch.  707  ;t  Walker  v.  The 
York  and  North  Midland  Railway  Company,  2  El.  k  Bl.  750  (E.  G. 
L.  R.  vol.  75) ;  Simons  v.  The  Oreat  Western  Railway  Company,  18 

C.  B.  605  (E.  C.  L.  R.  vol.  86) ;  Davies  v.  Mann,  10  M.  k  W.  546;t 
The  Great  Northern  Railway  Company  v.  Morville,  21  L.  J.  Q.  B. 
819 ;  Hughes  v.  The  Great  Western  Railway  Company,  14  G.  B.  6S7; 
Slim  1^.  The  Great  Northern  Railway  Comi>any,  Id.  647;  11  Qr.^k 

1  W.  4,  c.  68 ;  Pardington  v.  The  South  Wales  Railway  Company,  1 
H.  k  Norm.  892  ;t  Neilson  v.  Harford,  8  M.  &  W.  806  ;t  Wigram  on 
Evidence  10;  Nicholson  tf.  The  Great  Western  Railwav  Company,  6 
C.  B.  N.  S.  866  (E.  C.  L.  R.  vol.  94);  Lyon  v.  Mells,'  5  East  428; 
Garnelf  v.  Willan,  5  B.  *  Al.  53  (E.  C.  L.  R.  vol.  7);  Smith  i^.  Nealc, 

2  G.  B.  N.  S.  67  (E.  C.  L.  R.  vol.  89) ;  Harrison  v.  The  London  and 
Brighton  Railwav  Company,  2  B.  k  S.  152;  17  k  18  Vict.  o.  81,  s.  7; 
Heydon's  Case,  8  Rep.  7  b;  Gibbon  v.  Paynton.  4  Burr.  2299;  The 
London  and  North  Western  Railway  Company  v.  Dunham,  18  G.  Bi 
829  (E.  C.  L.  R.  vol.  86):  and  Wise  v.  The  Gitet  Northern  Railway 
Company,  1  H.  &  Norm.  68.t 

The  following  learned  Judges  were  in  attendance  t6  assist  the 
House : — Cockburn,  C.  J.,  Pollock,  C.  B.,  Williams,  J.,  Martin,  B. 
and  Crompton,  Willes,  and  Blackburn,  Js. 

At  the  conclusion  of  the  argument^  the  following  questions  wert 
submitted  to  their  Lordships : — 

First,  is  the  condition,  that  the  Company  should  not  be  respoosihls 
for  injury  to  the  goods  (that  is,  the  marbles),  unless  the  same  were 
declared  and  insured  according  to  their  value,  a  just  and  reasonable 
condition,  within  the  true  intent  and  meaning  of  the  17  k  18  Vict  a 
81,  s.  7  ? 

Secondly,  is  the  plaintiff  entitled  to  have  the  Verdict  entered  lor 
him  upon  the  fourth  plea  7 

Thirdly,  is  the  plaintiff  entitled  to  have  tV.  verdict  entered  for  lAi 
upon  the  fifth  plea  ? 
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Blackburn,  J. — The  answers  to  be  given  to  the  questions,  in  my 
opinion,  to  a  great  extent  depend  upon  the  true  construction  of  the 
Tth  section  of  The  Railway  and  Canal  Traffic  Act,  1854,  17  &  18 
Vict,  c  81.  The  enactment  affects  the  whole  of  the  very  extensive 
traffic  carried  on  the  railways  and  canals  of  the  United  Kingdom. 
Questions  upon  it  daily  arise.  In  general  the  sums  in  dispute  are  so 
small  that  the  question  is  determined  in  the  county  Courts,  not  subject 
to  appeal  further  than  to  one  of  the  superior  Courts.  But  there  have 
been  already  four  cases  originating  in  the  superior  Courts,  and^ 
brought  in  error  into  the  Exchequer  Chamber.  These  four  cases  are* 
M'Manus  t;.  The  Lancashire  and  Yorkshire  Bailway  Company  {ubi 
sup.),  decided  by  the  Exchequer  Chamber  in  1859 ;  Peek  v.  The  North 
Staffordshire  Bailway  Company  {ubi  sup.),  decided  by  the  Exchequer 
Chamber  in  1860,  and  before  your  Lordships;  Harrison  v.  The  Lon- 
don and  Brighton  Bailway  Company  {uht  aupX  decided  by  the  Exche- 
quer  Chaml^r  in  February,  1862;  and  Beaie  v.  The  South  Devon 
Bailway  Company,  which  has  been  argued  in  the  Court  of  Exchequer 
Chamber,  but  on  which  no  judgment  has  yet  been  delivered  by  that^' 
Court.  The  result  of  these  cases  has  b^en  to  show  that  there  exists  a 
great  diversity  of  opinion  amongst  the  Judges  as  to  what  is  the  effect. 
of  the  enactment — ^so  great  that  the  law  cannot  be  considered  ad 
settled. 

This  is  the  first  time  in  which  any  question  upon  the  subject  haa 
eome  before  this  the  ultimate  Court  of  appeal :  and  as  your  Lordships- 
decision,  so  far  as  it  shall  extend^  will  conclusively  fix  the  law,  unless 
and  until  the  Legislature  again  intisrvenes,  the  importance  of  the 
present  case  is  very  great,  although  the  sum  in  dispute  is  not  large. 
The  Bailway  and  Canal  Traffic  Act,  1854,  was  passed  in  consequence 
of  disputes  between  the  companies  and  their  customers,  which  has  led 
to  much  litigation,  resulting  in  a  series  of  decisions  fixing  the  law  in 
such  a  manner  that  the  Legislature  thought  fit  to  intervene. 

In  Heydon^s  Case,  8  Bep.  7  b;  Lord  Coke  says  that  it  was  resolved 
"  that  for  the  sure  and  true  interpretation  of  all  statutes  in  general  (be 
they  penal  or  beneficial;  restrictive  or  enlarging  of  the  common  law), 
four  things  are  to  be  discerned  and  considered : — First,  what  was  the 
common  law  before  the  making  of  the  Aet?  Secondly,  what  was  the 
mischief  and  defect  for  which  the  common  law  did  not  provide? 
Thirdly,  what  remedy  the  Parliament  hath  resolved  and  appointed  to 
cure  the  disease  of  the  commonwealth  7  And,  fourthly,  the  true  reason 
of  the  remedy.  And  then  the  office  of  all  the  Judges  is  always  to 
make  such  construction  as  shall  suppress  the  mischief,  and  advance 
the  remedy."  Independently  of  the  high  authority  of  Lord  Coke,  I 
think  there  is  much  reason  in  this;  and  in  conformity  with  the  spirit 
of  those  resolutions  I  shall  proceed  to  examine  what  was  the  state  of 
the  law  just  before  the  10th  July,  1854',  on  which  day  The  Bailway 
and  Canal  Traffic  Law  received  the  royal  assent. 

At  common  law,  a  carrier  who  received  goods  as  such  was  respon- 
sible for  every  injury  occasioned!  to  them  by  any  means  except  the 
act  of  Ood  or  of  the  Queen^s  enemies.  He  was  also  bound  to  receive 
goods  tendered  to  him  for  earriage,  and  was  liable  to  an  action  if  he 
refVised  to  receive  them  without  reasonable  excuse;  and  such  an  action 
may  still  be  maintained:  Crouch  1^  The  London  and  North  Western 
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Bailway  Company,  uhi  sup.  Bat  many  years  ago  a  practice  began 
by  which  carriers  sought  to  restrict  their  liability,  by  giving  notice 
toat  they  would  not  be  answerable  for  loss,  except  on  conditions 
limiting  the  extent  of  their  common-law  liability  as  carriers.  The 
effect  of  such  a  notice  is  discussed  in  Gibbon  v.  Paynton,  4  Burr. 
2299,  decided  in  1769.  It  is  apparent  from  that  case  that  the  prac- 
tice was  not  then  new;  though  I  cannot  find  when  it  first  arose. 
^  After  1769,  and  before  the  28d  Julj^,  1880,  when  the  first  Carriers 
Act  (11  G.  4  &  1  W.  4,  c.  68)  received  the  royal  assent,  the  cases 
on  the  carriers^  notices  are  very  numerous. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Law  of  Bailments^ 
sect.  649  (published  in  1832,  after  the  Carriers  Act,  but  in  America, 
where  that  Act  had  no  effect),  states,  as  I  think,  accurately,  what  was 
the  effect  of  the  decisions  up  to  that  time.    "It  was,"  says  he,  *' for- 
merly a  question  of  much  doubt  how  far  common  carriers  on  land  could 
by  contract  limit  their  responsibility,  upon  the  ground  that,  exercising 
a  public  employment,  they  are  bound  to  carry  for  a  reasonable  com- 
pensation, and  had  no  right  to  change  their  common-law  rights  and 
duties.    And  it  was  said  that,  like  innkeepers,  they  were  bound  to 
receive  and  accommodate  all  persons,  as  far  as  the^  may,  and  could 
not  insist  upon  special  and  qualified  te^rms.    The  right,  however,  of 
making  such  qualified  acceptances  bv  common  carriers  seems  to  have 
been  asserted  in  early  times.    Lord  Coke  declared  it  in  a  note  to 
Southcote*s  Case,  4  Bep.  88  b,  and  it  is  now  recognised  and  settled 
beyond  any  reasonable  doubt.''    So  far  the  passage  is  cited  and 
adopted  in  the  judgment  of  the  Court  of  Common  Pleas,  in  Austen  v. 
The  Manchester,  &c.,  Bailway  Company  {ubi  sup.),  a  case  decided  in 
1850,  to  which  I  shall  hereafter  have  to  call  attention ;  and  so  far  I 
think  this,   according  to   the  decisions   subsequent  to   1832,  still 
remained  law  in  1854,  when  The  Bailway  and  Canal  Traffic  Act  was 
passed.    But  Mr.  Justice  Story  proceeds  to  say — "  Still,  however,  it 
IS  to  be  understood  that  common  carriers  cannot  by  any  special  agree- 
ment exempt  themselves  from  all  responsibility,   so  as  to  evade 
altogether  the  salutary  policy  of  the  common  law.    They  cannot, 
therefore,  by  a  special  notice  exempt  themselves  from  all  responsi- 
bility in  cases  of  gross  negligence '  and  fraud,  or,  by  demanding  aa 
exorbitant  price,  compel  the  owner  of  the  goods  to  yield  to  unjust  and 
oppressive  limitations  of  their  rights.   And  the  carrier  will  be  equally 
liable  in  case  of  the  fraud  or  misoonduct  of  his  servants,  as  he  would 
be  in  case  of  his  own  personal  fraud  or  misconduct."    In  my  opinion, 
the  weight  of  authority  was  in  1832  in  favour  of  this  view  of  the  law, 
but  the  cases  decided  in  our  Courts  between  1832  and  1854  established 
that  this  was  not  law,  and  that  a  carrier  might  b^  a  special  notice 
make  a  contract  limiting  his  responsibility  even  m  the  cases  here 
mentioned  of  gross  negligence,  misconduct,  or  fraud  on  the  part  of  his 
servants;  and,  as  it  seems  to  me,  the  reason  why  the  Legislature  inter- 
vened in  The  Bailway  and  Canal  Traffic  Act,  1854,  was  because  thej 
thought  that  the  Companies  took  advantage  of  those  decisions  (in 
Story's  language),  "  to  evade  altogether  the  salutary  policy  of  the 
common  law."    Such  is  my  opinion;   but  to  maintain  it,  I  must 
examine  the  cases  in  more  detail.    Before  doing  so,  however,  I  mnat 
Qbaerve  that  Story's  expressions  are^  that  the  carriers  by  '^  contract**. 
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or  bj  ''  specifil  agreement"  limit  their  liability — expressions  showing 
I  think  tnat  his  idea  was,  that  conditions  in  a  notice  operated  by  way 
of  agreement  or  contract. 

Mr.  Justice  Erie,  in  his  ji^dgroent,  dissenting  from  that  of  the 
majority  of  the  Judges  of  the  Exchequer  Chamber,  in  M'Manus  v. 
The  Lancashire  and  Yorkshire  Railway  Company,  contends  at  some 
length  that  this  is  a  mistake,  and  that  conditions  operated  as  restric- 
tions  on  the  public  profession  of  the  carrier,  and  not  as  parts  of  a 
contract,     before  the  Carriers  Act  (11  Geo.  4  and  1  Will.  4,  c.  68), 
this  might  have  been  plausibly  contended;  but  if  it  had  been  so,  as  it 
seems  to  me,  it  would  nave  followed  that  it  was  not  necessary  to  show 
that  the  notice  was  brought  home  to  the  individual  customer ;  for  if . 
the  carrier  was  exempted  from  the  common-law  liability  on  the 
ground  that  his  public  profession  was  only  to  be  a  carrier  subject  to 
conditions  imposmg  a  restricted  liability,  no  one  could  have  a  right 
to  charge  him  as  a  carrier  with  general  liability,  unless  it  could  ba 
shown  that  the  carrier  had  so  acted  towards  the  individual  suing  him 
as  to  induce  that  individual  to  employ  him  on  the  supposition  that  he 
was  a  carrier  professing  unlimited  liability.    Under  such  circum- 
stances the  carrier  would  be  precluded,  as  against  that  particular 
individual,  from  setting  up  the  conditions.    In  no  other  way,  as  far  aa 
I  can  see,  could  he  be  charged  upon  this  supposition,  merely  because 
the  customer  was  not  informed  of  the  restriction.    But  in  Kerr  v« 
Willan  {ubi  sup.),  decided  in  1817,  and  I  think  in  all  the  subsequent 
cases  it  was  hela  that  the  notice,  to  be  effectual,  must  be  brought 
home  to  the  particular  customer ;  which,  in  my  opinion,  shows  that, 
the  condition  operated  entirely  by  way  of  contract,  and  not  by  way 
of  restriction  on  the  public  profession.     So  completely  was  the  neces- 
sity of  bringing  the  notice  home  to  the  particular  party  established, 
that  Mr.  Smith,  in  the  first  edition  of  his  Leading  Cases  (which  was. 
published  in  1837),  says: — *'If  this  notice  was  not  communicated  to 
the  emploj^er,  it  was  of  course  ineffectual."    And  this  expression  of 
the  self-evident  nature  of  the  proposition  has  been  allowed  to  stand 
in  all  the  editions  of  his  work  without  remark  or  qualification  by  any 
of  his  very  learned  editors.    Mr.  Smith  proceeds  to  add : — "  But  if  it 
could  be  brought  home  to  his  knowledge,  it  was  looked  upon  as  incor- 
porated into  his  agreement  with  the  carrier,  and  he  became  bound  by 
the  contents."     That  very  learned  gentleman  evidently  considered 
that  at  the  time  when  he  wrote  (1837)  it  had  become  settled  that  the 
Botice  operated  as  a  special  contract  with   those  to  whom  it  was 
brought  home,  and  not  as  a  public  condition  limiting  the  profession 
of  the  carrier. 

Ilowever  much  this  might  have  been  open  to  question  before  the 
first  Carriers  Act  (11  Geo.  4  and  1  Will.  4,  c.  68),  it  seems  to  me,  wit^ 
all  deference  to  those  who  hold  the  opposite  opinion,  to  be  incontro* 
vertible  after  that  Act.  By  that  Act,  after  giving,  by  the  first  thre^ 
BectionSt  effect  to  public  notices  restricting  the  liability  of  carriers  as 
to  certain  articles,  it  is  by  the  4th  section  provided,  that  from  and 
after  the  1st  September,  1880,  "  No  public  notice  or  declaration  here- 
tofore made,  or  hereafter  to  be  made,  shall  be  deemed  or  construed  to 
limit  or  in  any  ways  affect  the  liability  at  common  law"  of  any 
barrier;  but  every  such  carrier  shall,  except  f^  to  goods  brought 
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within  that  Act,  be  liable  as  at  the  common  Ia\r,  '*  any  public  notice 
or  declaration  by  them  made  and  given  contrary  thereto,  or  in  aoj- 
wise  limiting  such  liability  notwithstanding."  By  sect.  6,  it  is  pro- 
vided that  nothing  in  that  Act  should  '*  affect  any  special  contract 
between  such  carrier"  and  any  other  parties  for  the  conveyance  of 
goods  and  merchandise.  It  certainly  seems  to  me  that,  whatever 
might  have  been  the  case  before  this  enactment,  it  is  clearly  enacted 
that  no  condition  shall  in  future  operate  merely  as  being  a  public 
condition  or  public  declaration,  and  that,  to  be  effectual  at  all,  it  mtut 
be  incorporated  in  a  special  contract 

In  Wyld  v.  Pickfora  {vhi  5wp.),  decided  in  1841,  the  question  before 
the  Court  arose  on  demurrer.  The  first  count  was  against  the  defend- 
ants for  a  breach  of  duty  as  carriers  in  not  taking  profier  care  of 
maps,  which  they  had  received  to  be  carried.  The  second  count  was 
in  trover.  To  the  first  count  was  a  plea  that,  at  the  time  of  the 
delivery  to  the  defendants  of  the  maps,  they  mve  notice  to  the  plain- 
tif&,  and  the  plaintiffs  had  notico  that  the  defendants  would  not  be 
responsible  for  loss  or  damage  done"  (inter  alia)  "to  maps,  unless 
insured  and  paid  for  at  the  time  of  the  delivery  to  the  defenaants;  and 
that  the  defendants  accepted  the  maps  under  tne  terms  and  conditions 
of  the  notice  and  no  others,  as  the  plaintiffs  at  the  time  knew;  and 
that  they  were  not  paid  for  or  insured."  There  was  a  similar  plea  to 
the  count  in  trover,  averring  that  the  conversion  was  a  loss  by  a  mis- 
delivery through  mistake  and  inadvertence.  To  these  pleas  was  a 
demurrer.  The  judgment  was  delivered  by  Mr.  Baron  rarke,  after 
some  time  had  been  taken  to  consider;  and  it  has,  I  believe,  alwavs 
been  considered  as  one  of  great  authority.  The  Court,  after  first 
stating  the  argument  of  counsel,  that  fraud  was  not  alleged  at  all,  and 
that  a  special  contract  was  at  all  events  not  sufficiently  allied,  saj: 
**  We  agree  that  if  the  notice  fUrnishes  a  defence,  it  must  be  either  on 
the  ground  of  fraud,  or  of  a  limitation  of  liability  by  contract,  which 
limitation  it  is  competent  for  a  carrier  to  make,  because,  being  entitled 
by  common  law  to  insist  on  the  full  price  being  paid  beforehand,  he 
may,  if  such  price  be  not  paid,  refuse  to  carry  them  upon  the  terms 
imposed  by  the  common  law,  and  insist  upon  bis  own,  and  if  the  pro- 

Erietor  of  the  goods  still  chooses  that  they  should  be  carried,  it  mast 
e  on  those  terms.  And  probably  the  effect  of  such  a  contract  would 
be  only  to  exclude  certain  lossea  leaving  the  carrier  liable  as  upon 
the  custom  of  England  for  the  remainder.  It  seems  to  us,  howerer, 
that  in  the  present  case  there  is  a  sufficient  allegation  of  such  a  special 
contract."  The  judgment  then  proceeds  to  support  the  plea  to  the 
first  count. 

This  seems  to  me  to  show  very  strongly  that  (independently  of  atat. 
11  Geo.  4  &  1  Will.  4,  c.  68,  which  was  not  referred  to  in  Wyld  r. 
Pickford)  a  condition  or  declaration  was  considered  to  operate  only  as 
being  incorporated  in  a  special  contract.  The  judgment,  however, 
was,  that  the  plea  to  the  count  in  trover  was  bad.  This  was  on  the 
ground  that,  on  the  weight  of  authority,  a  notice  in  the  terms  stated 
in  the  plea,  viz.,  that  the  carriers  *'  would  not  be  responsible  for  loss 
or  damage  done  to  goods"  unless  insured,  did  not  make  the  carrier 
irresponsible  for  every  loss,  but  only  for  such  as  occurred  without 
t^igence^  whether  gross  or  ordinary,  and  that  the  inadvertent  mis- 
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delivery  admitted  on  the  plea  mtgbt  be  even  grossly  negligent  though 
inadvertent  This  was  in  conformity  with  the  latter  part  of  the  see* 
tion  from  Story  on  Bailments,  which  I  have  already  cited;  but  it 
differs  from  him  in  this,  that  Story  seems  to  me  to  consider  that  a 
condition  so  expressed  as  to  manifest  an  intention  to  exempt  the 
carrier  from  liability  for  gross  negligence,  was  void  in  law, whilst  the 
judgment  in  Wyld  v.  Pickford  seems  to  me  to  proceed  on  the  ground, 
that  the  authorities  bound  the  Court  to  put  a  construction  on  the 
terms  of  the  notice,  that  the  carrier  "  would  not  be  responsible  for 
loss  or  damage,"  making  them  mean,  would  not  be  responsible  for  loss 
or  damage  unless  caused  by  negligence.  This  certainly  seems  to  me 
not  the  natural  meaning  of  the  words,  or  the  sense  in  which  thev 
would  be  uuderstood  either  by  a  carrier  or  his  customer ;  and  though 
the  weight  of  authority  might  at  the  time  when  Wyld  v.  Pickford 
was  decided,  force  one  of  the  Courts  below  to  put  this  forced  meaning 
on  the  words,  I  think  your  Lordships  would  hardly  even  then  have 
considered  yourselves  bound  to  do  so.  But  in  the  subsequent  case 
of  Hinton  v.  Dibdin  {ubi  svp.),  decided  in  1842,  this  matter  had  to  be 
considered.  There  the  action  was  against  the  carrier  for  the  negligent 
loss  of  silk  above  the  value  of  102.  The  plea  set  up  the  Carriers  Act, 
by  which  the  carriers  are  "not  to  be  liable  for  the  loss  of  or  injury 
to"  (inter  alia)  ''silk,  unless  the  value  be  declared  and  insured."  The 
replication  was,  that  the  loss  was  occasioned  by  gross  negligence  of 
the  carrier.  The  words  in  the  Carriers  Act  are  the  same  as  those  in 
the  plea  in  Wyld  v,  Pickford.  On  the  demurrer  in  Hinton  v,  Dibdin 
(ubi  9up.)f  the  question  raised  was,  whether  those  words  were  to  be 
construed  as  containing  an  implied  exception  of  gross  negligence. 
The  decision  of  the  Court  was,  that  the  words  were,  in  the  Carriers 
Act,  to  be  understood  in  their  natural  sense,  as  exempting  the  carriers 
from  liability  arising  from  negligence  as  well  as  from  accident 

This  decision  has  always  been  acquiesced  in.  I  am  not  aware  of 
any  case  in  which  a  Court  has  subsequently  put  a  construction  upon 
those  words  when  used  in  a  notice ;  but  it  certainly  seems  to  me  very 
undesirable  that  a  different  effect  should  be  given  to  such  words  when 
used  by  a  carrier  from  that  which  is  given  to  them  if  used  by  the 
Legislature,  or  by  an  ordinary  person. 

It  was  about  the  time  of  the  aecision  of  Hinton  v.  Dibdin  {ubiaup,)^ 
that  railways  came  into  general  use,  and  began  to  supersede  all  other 
modes  of  conveyance.  The  Companies  became  in  the  habit  of  impose 
ing  conditions  on  their  customers  intended  to  restrict,  and  in  some 
cases  entirely  to  remove,  their  liability  to  an  extent  many  persona 
thought  unreasonable.  The  validity  of  such  restrictions  was  quea* 
tioned  in  various  actions;  and  the  series  of  decisions  arose  wnich 
resulted  in  settling  the  law  in  such  a  manner  as  to  cause  the  Legisla^ 
tore  to  intervene  by  the  Railway  and  Canal  Traffic  Act,  1854. 

The  first  case  was  that  of  Shaw  v.  The  York  and  North  Midland 
Bailway  Company  {ubi  sup.),  decided  in  1849.  There,  the  declaration 
was  against  the  defendants,  as  carriers  of  horses.  There  was  a  plea  of 
DOl  guilty,  and  a  traverse  of  the  allegation,  that  the  horses  were 
received,  to  be  safelv  and  securely  carried.  It  appeared  upon  the 
lrial|  that  when  the  horses  were  received  by  the  defendan  ii,  a  ticket 
was  given  to  the  plaintiff  oontatning  thia  memoiandttm  — "NvB. 
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This  ticket  is  issii  ad  subject  to  the  owners  undertaking  all  risks  of 
conveyance  whatioever,  as  the  Company  will  not  be  responsible  for 
any  injury  or  damage,  howsoever  caused,  occurring  to  horses  or  car- 
riages while  travelling,  or  in  loading  or  unloading."  It  appeared, 
that  the  injury  to  the  horse  in  that  case,  which  caused  its  death,  was 
occasioned  by  a  defect  in  one  of  the  horse-boxes  in  which  the  plain- 
tiff's horses  were  placed,  and  which  defect  was  pointed  out  to  the 
defendants'  servants,  who  tried,  but  unsuccessfully,  to  cure  it.  Mr. 
Baron  Alderson,  before  whom  the  cause  was  tried,  was  of  opinion, 
that  the  special  notice  did  not  exempt  the  defendants  from  the  obliga- 
tion to  use  ordinary  care;  and  also,  on  the  authority  of  Lyon  v.  Mills; 
6  East  428,  that  a  contract,  in  the  terms  of  the  memorandum,  was 
subject  to  an  implied  exception  of  injury  arising  from  the  insufficiency 
of  the  carriage  proyided  by  the  defendants ;  and  he  directed  a  verdict 
for  the  plaintiff.  The  Court  of  Queen's  Bench,  however,  granted  a 
new  trial,  on  the  {[round  of  misdirection ;  Lord  Denman,  in  delivering 
the  judgment,  saying,  ''It  appears  to  us  to  be  clear,  that  the  terms 
contain^  in  the  ticket  given  to  the  plaintiff  at  the  time  the  horses 
were  received,  formed  part  of  the  contract  for  the  carriage  of  the 
horsesbetween  the  plaintiff  and  defendants,  and  that  the  allegation  in 
the  declaration,  that  the  defendants  received  the  horses  to  be  safely 
and  securely  carried  by  them,  which  would  throw  the  risks  of  convey- 
ance upon  the  defendants,  is  disproved  by  the  memorandum  at  the 
foot  of  the  ticket ;  and  the  alleged  duty  of  the  defendants,  safely  and 
securely  to  convey  and  carry  the  horses,  would  not  arise  upon  such  a 
contract.  It  may  be  that,  notwithstanding  the  terms  of  the  contract, 
the  plaintiff  might  have  alleged,  that  it  was  the  duty  of  the  defend- 
ants to  have  furbished  proper  and  sufficient  carriages,  and  that  the 
loss  happened  from  a  breacn  of  that  duty ;  but  the  plaintiff  has  not  so 
declared,  but  has  alleged  ^  duty  which  does  not  arise  upon  the  con- 
tract, as  it  appeared  in  evidence." 

The  next  case  was  that  of  Austen  t;.  The  Manchester,  Sheffield,  and 
Lincolnshire  Bailway  Company  {ubi  sup.),  in  1851.  The  declaration 
stated,  that  the  defendants  ''  received  the  plaintiff's  horses,  to  be  carried 
for  reward,"  from  New  Holland  to  Shoreditch,  and  then  alleged  a  case 
of  gross  negligence  against  the  defendants'  servants.  There  was  a 
plea  traversing  the  allegation,  that  the  horses  were  received  as  alleged. 
On  the  trial  it  appeared,  that  the  horses  were  received  under  a  ticket 
signed  by  the  plaintifiF)  by  which  the  proprietor  of  the  horses  took 
upon  himself  all  risks  of  conveyance.  Tne  Court  of  Queen's  Bench 
held,  that  the  plea  was  proved,  and  was  good.  This  case,  like  the 
former,  was  decided  on  the  form  of  the  declaration,  but  it  went  far  to 
show  that,  in  the  opinion  of  the  Court  of  Queen's  Bench,  no  good 
declaration  could  have  been  proved.  The  same  plaintiff  brought 
another  action  subsequently  in  the  Court  of  Common  Pleas,  which  I 
shall  notice  presently. 

The  next  case  in  order  of  date  was  Chippendale  v.  The  Lancashire 
i^nd  Yorkshire  Bailway  Company  {ubi  sup,\  decided  in  November, 
1351.  That  was  an  appeal  from  the  county  Court,  which,  as  the  law 
than  was,  was  heard  before  two  Judges  only,  Mr.  Justice  Coleridge, 
and  Mr.  Justice  Erie.  In  that  case  it  was  held,  in  spite  of  an  able 
a^^ument  by  tb9  late  Mr.  Cowling,  that  the  conditio^  in  the  Lanca- 
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shire  and  Yorkshire  ticket  protected  them  from  being  liablei  for  any 
injury,  even  if  caused  by  a  defect  in  the  carriages.  This  being  a  ca?e 
in  the  county  Court,  was  decided  wholly  irrespective  of  all  forms  of 
pleadings. 

The  next  case  was  that  of  Austen  v.  The  Manchester,  SheflBeld,  and 
Lincolnshire  Railway  Company  {ubi  8up\  decided  in  1852  by  the 
Court  of  Common  Pleas.  There,  the  declaration  (stating  that  there 
was  a  ticket,  and  its  effect)  averred  gross  and  culpable  negligence  in 
the  defendants'  servants.  These  averments  were  proved  at  the  trial ; 
but  the  Court  of  Common  Pleas  arrested  the  judgment.  The  elaborate 
judgment  delivered  by  Mr.  Justice  Cresswell  puts  it  on  the  ground, 
that  the  question  depended  upon  the  nature  of  the  contract  entered 
into  between  the  parties  in  the  case,  and  that  the  contract  contained 
in  the  ticket  in  that  case,  which  exempted  the  Company  from  respon- 
sibility for  damage,  however  caused,  did  protect  them  from  responsi- 
bility for  the  loss  in  that  case,  arising  from  the  neglect  of  the  defend- 
ants' servants  on  the  journey,  "whether,"  says  the  judgment,  "it  was 
called  negligence  merely,  or  gross  negligence,  or  culpable  negligence, 
or  whatever  epithet  might  be  applied  to  it,  it  was  within  the  exemp- 
tion." 

The  next  case  was  that  of  Carr  v.  The  Lancashire  and  Yorkshire 
Railway  Company  {ubi  sup,),  decided  in  May,  1852.  There,  the  decla- 
ration stated  that  the  Company  had  received  a  horse  to  be  carried  for 
hire  in  a  horse-box  on  their  railway,  subject  to  the  conditions,  in  the 
notice  at  the  foot  of  a  ticket  for  the  conveyance  of  the  horse,  in  these 
words : — "  This  ticket  is  issued,  subject  to  the  owners  undertaking 
all  risks  of  conveyance  whatsoever,  as  the  Company  will  not  be  respon- 
sible for  any  injury  or  damage  (howsoever  caused)  occurring  to  live- 
stock of  any  description  travelling  upon  the  Lancashire  and  York- 
shire Kailway,  or  in  their  vehicles."  The  declaration  then  proceeded 
to  allege,  that  whilst  the  horse  was  in  the  custody  of  the  defendants, 
and  through  the  improper  conduct  and  gross  negligence,  and  from 
want  of  proper  care  on  the  part  of  the  defendants,  the  horse-box  was 
propelled  on  the  railwav  against  certain  trucks,  and  the  horse  thereby 
killed.  The  jury  found  as  a  fact,  that  the  accident  was  occasioned  by 
the  gross  negligence  of  the  defendants,  and  this  finding  was  not  com- 
plained of.    Nevertheless,  the  judgment  was  arrested. 

This  was  certainly  a  Very  strong  case.  The  gross  negligence  of  the 
defendants  occasioning  a  collision  by  which  a  horse  was  killed,  would 
have  afforded  a  cause  of  action  to  the  owner  of  that  horse,  if  he  had 
been  a  stranger  whose  horse  was  casually  there,  or  even  if  he  had 
been,  as  in  Davies  v.  Mann  {ubi  8up,\  a  wrongdoer,  unless,  by  reason- 
able skill  and  diligence  on  his  part,  he  could  have  avoided  tne  conse- 
quence of  the  gross  negligctice  of  the  defendants.  Yet  the  Court  of 
Exchequer  held,  and  1  think  rightly  held,  that  this  was  a  special 
contract,  by  which  the  plaintiff  had  taken  upon  himself  all  risk,  and 
agreed  that  the  Company  should  not  be  responsible  for  any  injury  or 
damage,  however  caused;  and  Mr.  Baron  Parke  concluded  his  judg- 
ment by  saying,  "  It  is  not  for  us  to  fritter  away  the  true  sense  and 
meaning  of  these  contracts,  merely  with  a  view  to  make  men  careful. 
If  any  inconvenience  should  arise  from  their  being  entered  into,  that 
is  not  a  mattet  for  our  interference,  but  it  most  5e  left  to  the  Legisla* 
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tare,  who  may,  if  they  please,  put  a  stop  to  this  mode,  which  the 
carriers  have  adopted,  of  limiting  their  liability.  We  are  bound  to 
construe  the  words  used  according  to  their  proper  meaning,  and 
according  to  the  true  meaning  and  intention  of  the  parties  as  here 
expressed.  I  am  of  opinion  that  the  defendants  are  not  liable.'*  la 
every  word  of  this  I  thoroughly  concur.  I  think  that  such  was  the 
law  at  the  time  this  judgment  was  given,  and  I  think  that  the  Court 
was  bound  to  act  upon  it.  But  when  we  come  to  construe  an  Act  of 
Parliament,  passed  soon  after  this  decision  with  a  view  to  alter  the 
law,  and  inquire,  in  the  spirit  of  the  resolutions  in  Heydon's  case, 
what  was  the  mischief  and  defect  for  which  the  law  did  not  provide, 
and  what  remedy  the  Parliament  hath  resolved  and  appointed  to  care 
the  disease  of  the  law,  it  seems  to  me  impossible  to  avoid  coming  to 
the  conclusion,  that  this  judgment  was  in  the  contemplation  of  the 
Legislature. 

One  more  case  occurred  before  the  passing  of  the  Railway  and 
Canal  Traffic  Act,  1854,  to  which  it  is  necessary  to  call  attention.  In 
Walker  r.  The  York  and  North  Midland  Railway  Company  {ubisup.)^ 
decided  in  1858,  the  railway  Company  bad  caused  notices  to  be  per- 
sonally served  on  a  number  of  the  fishermen  at  Scarborough.  Bj 
these  notices  the  Company  declared  that  they  would  not  carry  fish, 
except  subject  to  certain  conditions  limiting  their  responsibility,  and 
stated,  that  the  station  clerks  and  servants  of  the  Company  had  no 
power  to  alter  these  conditions.  The  fishermen  objected  much,  there 
was  somewhat  of  a  riot,  and  the  notices  were  torn  up.  After  this,  the 
plaintiff  sent  fish  by  the  railway.  There  was  a  controversy,  at  the 
trial,  as  to  whether  he  was  one  of  the  persons  served  with  the  notice 
or  not.  The  Judge  told  the  jury,  that  if  they  thought  the  plaintiff 
was  one  of  those  served  with  the  notice,  they  might  infer  from  that 
fact  a  special  contract,  according  to  its  terms,  and  he  advised  them  to 
draw  that  inference  from  the  receipt  of  the  notice,  and  the  subsequent 
sending  of  the  goods,  unless  in  the  interim  the  plaintiff  had  unambiga- 
ously  refused  to  deliver  the  goods  on  the  terms  of  the  notice,  and  the 
defendants  had  acquiesced  in  that  refusal.  The  jury  having  found 
that  there  was  a  special  contract,  the  Court  of  Queen's  Bench  held, 
that  the  direction  had  been  right,  and  the  verdict  was  not  disturbed. 
In  this  case  also,  I  think  that  the  Court  were  right ;  but  there  is  no 
doubt  that  many  persons  thought  it  hard,  that  a  special  contract  to 
abide  by  a  notice  should  be  inferred  from  the  acts  of  a  man  who  sap- 
posed  himself  to  be  protesting  against  it;  and  this  case  also  was,  as  I 
conceive,  in  the  contemplation  of  the  Legislature,  when  passing  the 
Railway  and  Canal  Traffic  Act,  1854. 

The  Great  Northern  Railway  Company  v.  Morville  {ubi  9up.) ;  The 
York,  Newcastle,  and  Berwick  Railway  Company  i;.  Crisp  {ubistip); 
Hughes  t^.  The  Great  Western  Company  (ubi  sup,) ;  and  Stur  v.  The 
Great  Northern  Railway  Company  (ubi  sup.),  are  cases  decided  in  the 
end  of  1853  and  1854,  in  which  the  Courts  acted  upon  the  decisions 
of  Austen  v.  The  Manchester  and  Sheffield  Railway  Company,  and 
Carr  v.  The  Lancashire  and  Yorkshire  Railway  Company.  It  b  not 
necessary  to  enter  into  the  particulars  of  these  cases,  further  than  to 
say  that  their  number  leaves  no  doubt  that  there  was  dissatisfiustioa 
on  the  part  of  many  persons  with  the  existing  state  of  the  law. 


ADDITIONAL  CASES.  JOlS^ 


Now,  if  this  be  a  3orrect  statement  of  the  authorities  before  1854 
(and  I  am  not  aware  that  I  have  omitted  anything),  we  find  that  by 
the  express  enactment  of  the  Legislature  in  the  11  Geo.  4  &  1  Will, 
4,  c.  68,  no  public  notice  or  declaration  could  as  such  in  any  ways 
affect  the  liability  of  a  carrier  as  regarded  goods  in  general,  though 
special  contracts  might  be  made  as  at  common  law ;  and  it  had  been 
decided  that  such  notices  or  declarations,  when  brought  home  to  the 
customer,  did  operate  as  being  the  basis  of  a  special  contract  to  carry 
on  the  conditions  contained  in  such  notices.  It  had  also  been  decided 
that  such  conditions,  when  thus  made  part  of  a  special  contract,  were 
binding,  even  when  protecting  the  Company  from  responsibility  for 
all  loss  or  injury,  however  caused.  It  had  further  been  decided 
that  a  special  contract  ought  to  be  inferred  from  the  act  of  a  party 
sending  goods  after  the  receipt  of  a  notice,  even  where  the  party  pro? 
tested  against  the  notice.  And  this  state  of  the  law,  it  was  alleged 
by  many  persons,  was  taken  advantage  of  by  the  railway  Companies, 
who  had  a  practical  monopoly  of  the  carriage  of  goods,  ana,  as  it 
was  alleged,  abused  their  advantages  so  as  (in  the  language  of  Story, 
already  cited),  ''to  evade  altogether  the  salutary  policy  of  the  com* 
mon  law." 

It  was  under  these  circumstances  that  the  Railway  and  Canal  Traffic 
Act,  1854,  was  passed.  The  7th  section  is  in  these  terms: — '' Every 
such  Company  as  aforesaid  shall  be  liable  for  the  loss  of,  or  for  any 
injury  done  to,  any  horses,  cattle,  or  other  animals,  or  .to  any  articles, 
goods,  or  things,  in  the  receiving,  forwarding,  or  delivering  thereof 
occasioned  by  the  neglect  or  default  of  such  Company  or  its  servants, 
notwithstanding  any  notice,  condition,  or  declaration  made  and  given 
by  such  Company  contrarv  thereto,  or  in  any  wise  limiting  such  lia* 
bility :  every  such  notice  l)eing  hereby  declared  to  be  null  and  void : 
provided  always,  that  nothing  herein  contained  shall  be  construed  to 
prevent  the  said  Companies  from  making  such  conditions  with  respect 
to  the  receiving,  forwarding,  and  delivering  of  any  of  the  said  ani* 
mals,  articles,  goods,  or  things  as  shall  be  adjudged  by  the  Court  or 
Judge  before  whom  any  question  relating  thereto  shall  be  tried  to  be 
just  and  reasonable :  provided  always,  that  no  greater  damages  shall 
be  recovered  for  the  loss  of,  or  for  injury  to,  any  of  such  animals 
beyond  the  sums  hereinafter  mentioned ;  (that  is  to  say),  for  any  horse, 
502. ;  for  any  neat  cattle,  per  head,  lol, ;  for  any  sheep,  or  pigs,  per 
head,  21. ;  unless  the  person  sending  or  delivering  the  same  to  such 
Company  shall  at  the  time  of  such  aelivery  have  declared  them  to  be 
respectively  of  higher  value  than  as  above  mentioned ;  in  which  case 
it  shall  be  left  for  such  Companies  to  demand  and  receive,  by  way  of 
compensation  for  the  increased  risk  and  care  thereby  occasioned,  a 
reasonable  percentage  upon  the  excess  of  the  value  so  declared  above 
the  respective  sums  so  limited  as  aforesaid,  and  which  shall  be  paid 
in  addition  to  the  ordinary  rate  of  charge,  and  such  percentage  shall 
be  notified  in  the  manner  prescribed  in  the  II  Geo.  4  &  1  Will.  4,  c. 
68,  and  shall  be  binding  in  the  manner  therein  mentioned:  provided 
also,  that  the  proof  of  the  value  of  such  animals,  articles,  goods,  or 
things,  and  the  amount  of  the  injury  done  thereto,  shall  in  all  cases 
lie  upon  the  person  claiming  compensation  for  such  loss  or  injury: 
provided  also,  that  no  special  contract  between  such  Company  :;ad 
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any  other  parties  respecting  the  receiving,  forwarding,  and  deliverj 
of  anj  animals,  articles,  goods,  or  things  as  aforesaid  shall  be  binding 
on  or  affect  any  snch  party,  unless  the  same  be  signed  by  him  or  by  the 
]^rson  delirering  such  animals,  articles,  goods,  or  things  respectively 
ft>r  carriage :  provided  also,  that  nothing  herein  contained  shall  alter 
br  affect  the  rights,  privileges,  or  liabilities  of  any  such  Company 
tinder  the  said  11  Geo.  4  &  1  Will.  4,  c.  68,  with  respect  to  articles  of 
the  descriptions  mentioned  in  the  said  Act.''  The  language  of  this 
section  has  been  very  severely  criticised,  and  I  do  not  attempt  to  de- 
fend it ;  for  the  section  is  very  inartificially  framed ;  and  the  difference 
of  opinion  that  has  existed  as  to  its  construction  shows  that,  when 
looked  at  by  itself,  it  is  obscure.  But  I  think  that  when  the  previous 
state  of  the  decisions  is  looked  to,  and  the  language  of  the  statute  is 
construed,  as  it  ought  to  be,  with  reference  to  them,  the  intention  of 
the  Legislature  is  clear. 

In  Pardington  v.  The  South  Wales  Railway  Company  (uii  $*ip,\ 
Mr.  Baron  Bramwell  threw  out  an  opinion,  that  a  condition  incorpo- 
rated in  a  signed  contract  was  not  within  the  enactment  at  the  begin- 
ning of  sect.  7.  And  the  same  opinion  has  been  twice  strenuously 
maintained  by  Lord  Chief  Justice  Erie,  and  I  believe  is  entertained 
by  others.  But  I  think,  when  it  is  borne  in  mind  that  the  decisions 
which  were  complained  of,  and  which  gave  rise  to  the  legislation, 
were  all  of  them  on  the  effect  of  conditions  contained  in  special  con- 
tracts, and  all,  except  Walker  v.  The  North  Midland  Railway  Com- 
pany, on  the  effect  of  conditions  contained  in  signed  contracts,  it  is 
impossible  to  suppose  that  the  Legislature  did  not  intend  to  provide 
for  such  cases — I  think  that  those  who  put  such  a  construction  on  the 
Act  can  hardly  be  said,  in  the  language  of  Lord  Coke,  in  Heydon's 
Case,  to  "  make  such  construction  as  shall  suppress  the  mischief  and 
Advance  the  remedy."  And  if  we  look  to  the  words  used,  it  seems 
to  me,  inasmuch  as  conditions,  as  I  think,  could  not  operate  unless 
Contained  in  a  special  contract,  and  at  all  events  in  practice  were  only 
made  operative  as  the  basis  of  a  special  contract,  that  the  language 
of  the  Act  by  which  a  proviso  expressed  to  relate  to  a  special  con« 
tract  is  engrafted  on  an  enactment  in  terms  referring  only  to  condi- 
tions, though  doubtless  inartificial  and  ill  expressed,  is  by  no  means 
insensible.  In  truth,  it  seems  that  the  intention  of  the  Legislature 
was  to  correct  the  practical  mischief  supposed  to  arise  from  the  deci- 
sion in  Carr  v.  The  Lancashire  and  Yorkshire  Railway  Company,  that 
any  conditions  made  in  a  contract  with  a  Railway  Company  were 
binding  because  contained  in  a  contract ;  but  to  provide  that  oondi* 
tions,  if  adjudged  to  be  reasonable,  might  still  be  made  as  heretofore; 
and  also,  having  reference  to  the  decision  in  Walker  v.  The  York  and 
North  Midland  Railway  Company,  to  provide  that  the  contract  by 
which  the  condition  is  made  binding,  must  be  express  and  signed,  an^ 
not  constructive. 

The  true  construction  of  the  Act  is,  I  think,  that  which  is  very 
clearly  expressed  by  Lord  Chief  Justice  Jervis,  in  delivering  the 
judgment  of  the  Common  Pleas  in  Simons  v.  The  Great  Western 
Railway  Company  {uhi  «i<p.),  where  he  says,  "  the  fair  meaning  of  the 
section,  as  it  seems  to  me,  is  this— the  first  branch  of  it  declares  that 
all  noticeSi  conditions,  or  declarations  made  and  given  by  the  Com- 
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pany  shall  be  null  and  void,  in  so  far  as  they  go  to  release  the  Com- 
pany from  liability  for  loss  of  or  injury  to  goods,  and  in  the  receiving, 
forwarding,  or  delivering  thereof,  occasioned  by  the  neglect  or  defauTt 
of  the  Company  or  its  servants.  But  then  it  goes  on  to  provide  in 
tbe  next  branch,  that  this  shall  not  prevent  the  Company  from  making 
such  conditions  which  shall  be  adjudged  by  the  Court  or  Judge  before 
mrhom  any  question  relating  theretd  shall  be  tried,  to  be  just  and  rea- 
sonable ;  and  further,  that  though  just  and  reasonable,  such  condition 
or  special  contract  shall  not  be  binding  unless  signed  by  the  person 
sending  or  delivering  the  goodd"  This  judgment  was  adopted  by 
the  majority  of  the  Queen's  Bench  in  Peek  v.  The  North  Staffordshire 
Sail  way  Company,  and  by  the  majority  of  the  Exchequer  Chamber 
in  McManus  v.  The  Lancashire  and  Yorkshire  Railway  Company. 
The  Judges  who  concurred  in  these  decisions  were  Lord  Campbell, 
liord  Chief  Justice  Jervis,  Mr.  Justice  Cresswell,  Mr.  Justice  Wil- 
liams, Mr.  Justice  Crompton,  Mr.  Justice  Crowder,  and  Mr.  Justice 
Willes;  certainly  forming  a  Very  great  weight  of  authority,  but 
undoubtedly  there  is  great  authority  on  the  other  side ;  and  your 
Lordships  will  probably  rather  be  influenced  by  what  you  consider 
the  value  of  the  reasons  on  which  the  judgments  are  founded  than  on 
the  names  of  those  who  joined  in  them. 

I  shall  now  proceed  to  answer  your  Lordships'  questions,  assuming 
that  I  have  established,  that  a  condition  exempting  a  Railway  Com- 
pany from  liability  for  loss  or  injury  done  to  goods  occasioned  by  the 
neglect  or  default  of  the  Company  or  its  servants  is  void,  unless  it 
be  such  as  the  Court  as  &  Matter  of  law  adjudges  to  be  reasonable,  and 
unless  also  it  is  contained  in  a  signed  contract. 

I  answer  your  Lordships^  first  question  in  the  negative.  I  think 
the  condition  is  not  a  just  and  reasonable  condition  within  the  mean- 
ing of  the  Act.  If  the  effect  of  the  condition  were  merely  to  stipu- 
late that  the  carriers  should  not  be  responsible  for  any  loss  or  injury 
accruing  to  the  articles  from  accident  (other  than  the  act  of  God  or 
the  Queen's  enemies),  leaving  them  liable  for  all  loss  or  injury  which 
could  be  shown  to  aride  from  their  neglect  or  default,  the  condition 
would,  I  think,  be  reasonable,  or  rather  it  would  not  be  within  the 
enactment  which  renders  Void  only  those  conditions  which  limit  the 
liability  of  the  Company  for  loss  or  injury  occasioned  by  neglect  or 
default  on  their  part.  But  I  do  not  think  that  this  is  the  meaning  of 
the  condition.  A  condition  to  that  effect  would  afford  the  Company 
some  protection,  but  not  much.  It  would  oblige  the  plaintiff  to  give 
some  evidence  of  negligence  or  default ;  but  such  evidence  can  gene- 
rally be  given,  and  when  it  was  given  it  would  be  a  question  for  the 
jury.  Now  the  object  of  the  Companies  is  to  withdraw  the  question 
from  the  jury.  They  say  (1  fear  with  some  truth),  that  the  bias  of  a 
jury  is  so  decidedly  against  them,  that,  especially  in  the  county 
Courts,  they  do  not  get  impartial  justice.  And  the  Legislature  have 
been  so  far  impressed  by  this,  that  it  is  provided  that  the  reasonable- 
ness of  the  condition  shall  be  adjudged  by  the  Court.  I  think  that 
those  who  framed  the  condition  in  the  present  case  intended  to  stipu- 
late that  the  Company  should  not  be  liable  for  any  loss  or  injury 
accruing  in  the  course  of  the  carriage,  so  that  there  might  be  no  ques- 
tiou  for  the  jury  at  all.    And  with  this  view  they  have  chosen  the 


1018  PEEK  V  N.  S.  RAILWAY  G0«    H.  of  L.  1863. 


very  words  used  by  the  Legislatare  in  the  first  Carriers  Act  (11  Geo. 
4  &  1  Will.  4,  c.  68).  Those  very  words  were  determined  in  Hinton 
1*,  Dibbin  {ubi  sup.),  to  exempt  the  carrier  from  liability  for  loss  or 
injury  occasioned  by  gross  negligence  of  the  carrier's  servants.  That 
decision  was  come  to  in  1842,  now  twenty  years  ago.  It  has,  I 
believe,  been  uniformly  acted  on  ever  since;  and  I  think  that  when 
we  find  a  carrier  usine  those  very  words  in  a  notice,  we  should  con- 
strue them  as  intended  to  have  that  effect ;  and  independently  of  this, 
I  think,  such  must  have  been  the  object  of  their  using  the  words; 
and  the  words  are  such  as  must,  I  think,  have  been  understood  ia 
that  sense  by  any  ordinary  person  unacquainted  with  the  decisions. 

.  Assuming  that  the  condition  has  this  meaning,  is  it  reasonable? 
I  think  that  a  condition  exempting  the  carriers  wholly  from  liability 
for  the  neglect  and  default  of  their  servants  is  primfi  facie  unreasona- 
ble. I  do  not  go  so  far  as  to  say  that  it  is  necessarily  in  every  case 
unreasonable  and  void.  A  carrier  is  bound  to  carry  for  a  reasonable 
remuneration,  and  if  he  offers  to  do  so,  but  at  the  same  time  offers  in 
the  alternative  to  carry  on  the  terms  that  he  shall  have  no  liability  at 
all,  and  holds  forth  as  an  inducement  a  reduction  of  the  price  belov 
that  which  would  be  reasonable  remuneration  for  carrying  at  carriers' 
risk,  or  some  additional  advantage,  which  he  is  not  bound  to  give^ 
and  does  not  give,  to  those  that  employ  him  with  a  common-law  lia- 
bility, I  think  a  condition  thus  offered  may  be  reasonable  enough. 
For  the  terms  of  a  special  contract  entered  into  by  a  person  who  has 
the  option  of  employing  the  carrier  on  the  terms  of  the  contract,  or 
on  the  terms  of  his  undertaking  common-law  liability,  are  necessarily 
reasonable  as  regards  the  person  having  that  option. 

Accordingly  in  Simons  v.  The  Great  Western  Bailway  Company 
(ubi  8up),  where  the  Great  Western  Baiiway  Company  gave  notice 
that  they  carried  goods  in  general  on  certain  terms,  and  also  that  they 
would  carry  goods  at  special  or  mileage  rates,  it  was  held,  on  this 
principle,  that  the  fifteenth  condition,  which  stipulated  (inter  alia) 
that  the  Company  would  not  be  responsible  for  damage  to  goods  car- 
ried at  special  or  mileage  rate,  however  caused,  was  valid.  But,  then, 
as  it  seems  to  me,  to  bring  a  case  within  this  principle,  it  must  appear 
that  the  customer  really  had  an  alternative;  that  he  had  power,  if  he 
pleased,  to  have  sent  his  goods  at  the  ordinary  rates  and  on  the  ordi- 
nary terms  as  to  liability,  and,  having  that  option,  elected  to  send 
them  otherwise.  But  in  the  present  case  there  is  no  such  option;  the 
Company  refuse  to  carrv  the  goods  at  all  unless  the  customer  either 
consents  that  they  should  be  carried  without  liability  for  neglect  or 
default,  or  agrees  to  pay  whatever  amount  they  choose  to  fix  as  an 
'  insurance.  I  do  not  oeny  that  the  carrier's  risk  is  greater  where  the 
article  is  fragile  and  valuable  than  in  other  cases,  and  therefore  the 
carrier's  remuneration  may  be  increased  where  the  article  is  of  soch 
a  nature.  But  I  think  that  the  onus  lies  strongly  on  the  Company 
to  show  that  the  extra  sum  they  demand  is  no  more  than  is  necessary 
to  raise  the  ordinary  charge  to  that  which  is  reasonable  with  regaiti 
to  the  particular  article.  In  the  present  case  the  charge  which  the 
Company  sought  to  impose  was  10/.  per  cent,  on  the  value,  or  2U 
No  attempt  was  made  at  the  trial  to  show  that  this  was  reasonable ; 
probably  because  this  high  charge  was  intended  to  be  a  deterring  rate^ 
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and  it  was  felt  by  tbe  Company's  advisers  useless  to  attempt  to  shov 
tbe  contrary.    But,  at  all  events,  no  evidence  was  given  to  show  that 
the  charge  was  reasonable,  and  I  think  the  onus  of  proving  that  it 
'was  lay  on  the  Company.    I  cannot^  therefore,  look  upon  this  as  a 
case  in  which  the  Company  offer  the  customer  a  bonfi  fide  practical 
choice,  either  to  have  his  goods  carried  in  the  ordinary  way  for  a  rea- 
sonable remuneration,  or  at  his  own  risk  at  a  lower  rate,  but  as  an 
instance  of  what  is  called  by  Story,  in  the  passage  cited  by  me  above 
attempting,  by  demanding  an  exorbitant  fine,  to  compel  the  owner  of 
the  goods  to  yield  to  unjust  and  oppressive  limitations  on  his  rights ; 
and  I  consequently  come  to  the  conclusion  that  the  condition  is  unrea* 
sonable.    This  was  the  view  taken  by  the  Court  of  Queen's  Bench  in 
Harrison  v.  The  London  and  Brighton  Bail  way  Company  {ubi  sup.). 
The  majority  of  the  Court  of  Exchequer  Chamber  reversed  that  deci- 
sion, and,  of  course,  in  a  lower  Court  I  should  be  bound  by  their 
decision.    Bat  here,  in  your  Lordships'  House,  I  am  not  so  bound  ; 
and  after  carefully  considering  the  juagment  of  the  majoritv  delivered 
hy  Lord  Chief  Justice  Erie,  and  the  judgment  of  my  brother  Wilde, 
who  agreed  with  the  Queen's  Bench,  I  have  not  been  able  to  acqui- 
esce in  the  opinion  of  the  majority.    I  forbear,  however,  to  enter  into 
tbe  arguments  there  used,  as  they  are  in  print,  and  your  Lordships 
can  refer  to  them.    I  would  only  observe  that,  in  my  view  of  the 
matter,  it  is  quite  immaterial  in  this,  as  it  was,  I  think,  in  that  case, 
wbether  the  injury  arose  from  the  neglect  of  the  Company  or  not. 
The  condition,  as  I  think,  was  either  void,  or  valid  ao  initio,  and 
before  the  injury  accrued.    If  it  was  valid  it  protected  the  Company, 
even  though  the  injury  was  occasioned  by  their  neglect.    If  it  was 
void,  there  is  nothing  to  relieve  the  Company  from  their  common-law 
liability  as  carriers. 

The  next  Question  asked  by  your  Lordships  is,  whether  the  plain* 
tiff  is  entitled  to  have  the  verdict  entered  for  him  on  the  fourth  plea. 
Your  Lordships  do  not  ask  whether  that  plea  is  good.  I  have  already 
indicated  in  what  I  have  written,  that,  in  my  opinion,  the  plea  ought 
to  have  gone  on  to  show,  that  the  special  contract  was  not  only  made, 
but  was  reasonable.  In  my  view  of  the  matter,  however,  this  is  of 
no  consequence,  as  I  think  the  plea,  as  pleaded,  is  not  proved.  Tbe 
substance  of  that  plea  is,  that  there  was  a  special  contract  signed  by 
George  Whittingham  for  Meigh,  who  was  the  person  delivering  the 
goods  to  the  defendants,  whereby  it  was  agreed  that  the  defendants 
should  not  be  responsible  for  the  loss  or  injury  to  marbles,  unless  de- 
clared and  insured  according  to  their  value.  That  the  goods  were 
marbles,  and  that  they  were  not  declared  or  insured  by  the  plaintiffs. 
*  In  my  opinion,  there  is  ample  evidence  of  the  averments  that  the 
goods  were  marbles,  and  that  the  value  was  not  declared,  and  that 
they  were  not  insured  in  any  sense,  and  there  is  evidence  from  which 
tbe  jury  might,  and  as  I  think  ought,  to  have  found  that  there  was  an 
agreement  or  special  contract  between  the  plaintiff,  through  his  agent 
Meigh,  and  the  defendants,  that  the  defendants  should  not  be  respon- 
sible for  loss  or  injury  to  these  marbles,  but  I  think  that  there  is  no 
evidence  that  this  contract  was  in  writing,  or  signed  b^  any  one. 

In  the  material  parts  of  the  evidence  we  find  a  public  notice  by  the 
Company  that  they  will  receive,  forward,  and  deliver,  goods  solely  sub« 
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ject  to  the  conditions  thereunder  stated ;  one  of  those  conditions  beiny 
-— '*  That  the  Company  shall  not  be  responsible  for  the  loss  of,  or  injary 
to,  any  marbles,"  &c.,  "unlegs  declarea  and  insured  according  to  their 
value."  There  is  evidence  that  Meigh  &  Co;,  who  were  the  agents  of 
the  plaintiff,  and  who  for  this  purpose  must  be  considered  as  identified 
with  the  plaintiff,  had  notice  of  this  condition,  and  were  told,  partly 
by  word  of  mouth  and  partly  by  letters,  that  the  Company  would  not 
accept  the  marbles  in  question  to  be  carried  on  any  other  terms,  unless 
the  plaintiff  would  pay  lOZ.  per  cent,  on  their  value.  And  then  there 
is  the  letter  on  which  the  question  turns.    It  is  in  these  terms : — 

"  Hornby,  Aug.  1, 1857. 
"  North  Staffordshire  Railway  Cotnpany,  Stoke. 

"  Gentlemen, — Please  to  forward  the  three  cases  of  marble,  not  in- 
sured, as  directed,  to  W.  Peek,  Esq.,  to  be  called  for  at  Camden  Goods 
Station,  London ;  and  oblige  yours  respectfully, 

"  C.  Meigh, 
"  Per  G,  Whittingham." 

There  is  ample  evidence  that  the  signature  of  Meigh  was  affixed  to 
this  letter  by  a  person  having  iLuthonty  to  sign  it  for  him,  and  there 
is  ample  evidence  that  Meigh  was  the  person  delivering  the  goods  to 
the  defendants.  The  only  question,  tnerefore,  left  is,  whether  the 
signing  of  this  letter  was  the  signing  of  a  contract,  to  the  effect  that 
the  defendants  should  not  be  responsible  for  loss  or  injury  to  the 
marbles. 

The  letter  is  an  instrument  iti  writing,  and  its  construction  is  for 
the  Court  as  a  question  of  law.  I  take  the  law  on  this  subject  to  he 
accurately  stated  in  Neilson  v.  Horford,  8  M.  &  W.  823,t  where  Baron 
Parke  says,  "  The  construction  of  all  written  instruments  belongs  to 
the  Court  alone,  whose  duty  it  is  to  construe  all  sUch  instruments  as 
soon  as  the  true  meaning  of  the  words  in  which  they  are  couched,  and 
the  surrounding  circumstances,  if  any,  have  been  ascertained  as  &ct3 
by  the  jury,  and  it  is  the  duty  of  the  jury  to  take  the  construction 
ffom  the  Court,  either  absolutely,  if  there  be  no  words  to  be  construed 
as  words  of  art  of  phrases  used  in  commerce,  and  no  surrounding  cir- 
cumstances to  be  ascertained,  or  conditionally,  when  these  words  of 
circumstances  are  necessarily  referred  to  them." 

This  is,  I  believe,  universally  admitted  to  be  an  accurate  statement 
of  the  law,  though  difficulty  is  at  times  felt  in  applying  it.  Bat  the 
true  meaning  of  the  written  instrument,  when  ascertained,  is  only  one 
step  towards  determining  the  question  whether  it  constitutes  a' con- 
tract. If  the  parties  to  an  agreement  have  reduced  it  to  writing,  that 
writing,  at  law,  determines  what  is  the  contract,  and  evidence  cannot 
be  received  either  to  contradict,  add  to,  subtract  from,  or  vary,  the 
terms  of  the  writing.  Even  if  it  be  the  fact  that  the  contract  has^ 
been  by  mistake  written  doWn  in  terms  quite  different  from  those  the 
parties  had  really  agreed  on,  the  remedy  is  to  be  sought  ¥y  a  suit  in 
equity  to  reform  the  contract,  not  by  giving  evidence  to  alter  it  The 
principle  on  which  this  rule  is  founded  is,  that  the  parties  having  put 
the  contract  in  writing,  have  made  that  writing  the  record  of  the  con- 
tract. By  doing  so  they  have  superseded  all  previous  negotiations, 
and  may  not  depart  from  the  terms  in  writing.  But  then  there  is 
always  a  preliminary  question  in  each  case ;  viz.  whether  the  partica- 
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lar  writing  is,  in  that  ctise,  the  written  record  of  the  contract  by  which 
the  parties  are  bound,  or  whether  it  is  merely  one  of  the  facts  given 
in  evidence,  by  which  the  agreement  between  the  parties  is  to  be 
proved. 

If  the  writing  is  the  contract,  the  Judge  is  bound  to  exclude  all 
evidence  to  show  that  the  real  intention  of  the  parties  to  the  agree- 
ment was  different  from  that  which  appears  on  the  writing,  or,  if  such 
evidence  has  been  received  before  it  appeared  that  the  contract  wa^ 
reduced  to  writing,  he  is  bound  to  direct  the  jury  to  disregard  it. 
This  is  the  rule  as  to  all  evidence  to  show  what  the  parties  intended 
to  express  in  the  writing,  though  evidence  may  be  received  to  apply 
the  writing  and  enable  the  Court  to  understand  what  is  the  intention 
expressed  by  it. 

This,  I  think,  is  the  principle  laid  down  by  Sir  J.  Wigram,  in  his 
celebrated  Treatise,  when  he  says  that  the  distinction  *'  between  evi- 
dence which  is  ancillary  only  to  a  right  understanding  of  the  words 
to  which  it  is  applied,  and  which  is,  therefore,  simply  explanatory  of 
the  words  themselves,  and  evidence  which  is  applied  to  prove  inten- 
tion itself  as  an  independent  fact,  is  broad  and  palpable"  (Wigram  on 
Extrinsic  Evidence,  p.  10);  and  he  adds,  that  '^this  distinction  is 
essential  to  a  right  understanding  of  the  subject." 

I  apprehend  that  the  question,  whether  there  is  a  contract  in  writ- 
ing, depends  upon  (he  question,  whether  the  circumstances  are  such 
as  to  show  that  the  agreement  was  put  into  writing,  so  as  to  supersede 
fdl  previous  negotiations,  and  exclude  all  evidence  of  intention  as  an 
independent  &ct.  And  this,  as  I  have  already  said,  is  a  preliminary 
question  to  be  decided  by  the  Judge,  not  as  a  matter  in  his  discretion, 
lut  as  a  mixed  question  of  law  and  fact;  and  his  decision  upon  such 
a  point  is  open  to  review  on  such  a  rule  as  the  present.  And  I  pro- 
pose now  to  examine  the  evidence  in  the  case  with  a  view  to  see 
whether  it  ought  to  have  been  decided  that  this  contract  was  pu(  in 
writing. 

In  deciding  it,  the  nature  of  the  writing  alleged  to  be  the  agreement 
is  always  important,  though  not  conclusive.  Now,  looking  at  the 
letter  oi  the  1st  August,  1857, 1  find  in  it  nothing  requiring  any  parol 
evidence  to  explain  the  meaning  of  the  words.  It  is  a  plain  direction 
to  send  the  marbles  "not  insured."  That  means,  in  ordinary  language, 
without  paying  any  insurance-money,  or  entering  into  any  contract 
of  insurance  respecting  them.  Your  Lordships  have  to  say  whether 
the  parties  intended  to  make  this  letter  the  record  of  their  contract, 
so  as  to  abrogate  all  previous  negotiation  on  the  subject,  and  confine 
their  rights  and  liabilities  to  those  which,  as  a  matter  of  law,  would 
arise  from  a  delivery  and  receipt  of  the  goods  on  those  terms.  To 
me  it  seems  that  they  did  not.  I  think  that  this  letter  is  conclusive 
evidence  of  the  fact,  that  Meigh  refused  to  pay  any  insurance,  which  is 
a  very  material  fact  to  go  to  the  jury  in  determining  what  the  con- 
tract was ;  but  that  the  other  facts  in  the  case  are  to  be  taken  along 
with  it,  not  as  what  Sir  J.  Wigram  calls  explanatory  evidence,  to 
enable  the  Court  to  understand  what  is  the  meaning  of  the  words  in 
a  written  contract  contained  in  the  letter  of  the  1st  August,  but  as 
evidence  to  prove  intention  aa  an  independent  fact ;  which  is  adn)i8- 
aibl^  because  the  letter  of  the  Ist  August  is  not  the  written  contrae(» 
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and  which  evidenoe  would  not  be  admissible  if  it  were  the  writteQ 
contract 

The  parol  evidence  shows  that  notice  was  given  to  the  plaintiff,  that 
unless  the  marbles  were  insured  the  Company  would  not  accept  them, 
except  on  the  terms  that  they  would  not  be  responsible  for  the  loss  or 
injury  to  them.  And,  according  to  Wyld  v.  Pickford  {ubi  sup.)  and 
Walker  r.The  York  and  North  Midland  Railway  Company  (uitnrp.), 
I  think  that  a  jury  would  be  justified  in  finding — or  perhaps  I  should 
say  bound  to  find — that  when  with  that  notice  he  sent  the  goods,  be, 
made  a  special  contract  that  the  Company  should  not  be  responsible 
for  loss  or  injury.  But  the  parol  evidence  might  have  been  different, 
and  such  as  to  show  that  notice  was  given  to  him  that  this  Company 
would  not  accept  them,  except  on  the  terms  of  the  Lancashire  an^ 
Yorkshire  Company,  which  are  expressed  so  as  more  distinctly  to  limit 
the  responsibility  of  the  Company,  who  are  not  responsible  for  loss 
or  injury,  however  caused;  or  on  terms  expressed  so  as  not  to  limit  the 
responsibility  of  the  Company  so  much,  such  as  those  of  the  Sooth 
Devon  Company,  who  stipulate  that  they  will  not  be  responsible  for 
loss  or  injury  unless  caused  by  gross  negligence  or  fraud  on  the  part 
of  the  Company  or  their  servants.  Ana  if  the  parol  evidence  had 
shown  that  the  notice  given  by  the  defendants  was  in  the  terms  <^ 
the  notices  of  either  of  those  (Jompanies,  I  think  that  the  agreement 
which  the  jury  would  have  been  bound  to  find  would  be  the  agree- 
ment to  carry  with  the  more  or  less  extensive  responsibility,  which 
the  parol  evidence  would  have  shown  was  that  really  intendea.  This 
was  pointed  out  by  my  brother  Crompton,  in  his  judgment  below,  but 
the  force  and  effect  of  his  argument  aid  not  appear  to  be  appreciate^ 
by  the  counsel  who  argued  at  your  Lordships'  bar.  To  my  mind  it 
is  conclusive  to  show  that  the  parol  evidence  of  what  was  brought  to 
the  notice  of  the  plaintiff  is  evidence  of  the  class  which  Sir  J.  Wigram 
calls  "Evidence  to  prove  intention  itself  as  an  independent  &ct,'^ 
which  cannot,  therefore,  be  admitted  if  the  letter  of  the  1st  August 
was  a  contract. 

In  the  judgment  of  the  majority  of  the  Exchequer  Chamber,  deli- 
vered by  my  brother  Martin,  it  is  argued  that  the  letter  is  a  contract 
between  a  customer  and  a  carrier,  and  that  the  parties  are  therefore 
to  be  supposed  to  have  the  Carriers  Act  in  contemplation,  and  to  use 
the  word  '*  insured"  in  the  sense  in  which  it  is  used  in  sect  3  of  that 
Act.  But  I  think  that  this  letter  was  expressed,  not  with  reference  to 
the  Carriers  Act,  but  to  the  previous  negotiations.  I  base  my  opinion 
upon  the  conclusion  which,  as  a  mixed  question  of  law  or  fact,  I  drew 
from  the  whole  of  the  evidence,  that  the  letter  was  not  written  or 
sent,  as  being  a  reduction  of  the  contract  into  writing,  so  as.to  exclude 
the  evidence  of  the  previous  negotiations.  It  chances  in  this  case . 
that  the  intention  of  tne  parties,  proved  by  these  negotiations  and  the 
letter  together,  was  to  make  an  agreement  to  carry,  not  being  respon- 
sible  for  loss  or  injury  to  the  marbles;  but  it  might  have  happened 
that  a  letter  in  the  same  terms  was  written,  and  yet  that  the  intenti(» 
pf  the  parties,  as  shown  by  the  negotiations,  was  to  make  an  agree* 
ment  to  carry  with  a  responsibility  not  so  limited  as  this,  though  still 
with  a  responsibility  less  than  that  of  carriers  at  common  law ;  and 
if  it  had  been  so  proved,  I  think  that  would  have  been  the  agreemest 
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I  therefore  think  that  there  was  not  a  special  contract  signed,  as  I 
think  that  the  letter  which  was  signed  was  not  a  contract,  and  that, 
therefore,  the  plaintiff  Is  entitled  to  the  verdict  on  this  plea. 

In  answer  to  the  last  question,  I  think  the  plaintiff  is  entitled  to 
have  the  verdict  entered  on  the  fifth  plea.  I  have  already,  at  some 
length,  given  my  reasons  for  thinking  that  the  condition  was  not  just 
or  reasonable,  and  that,  even  if  it  had  been  reasonable,  the  plaintiff 
did  not  assent  to  it,  within  the  meaning  of  the  plea.  He  aid,  it  is 
true,  assent  to  it  in  one  sense,  but  I  think  that  after  verdict  the  alle- 
gation in  the  plea  would  be  understood  to  mean  that  he  assented  to 
it,  so  as  to  bina  himself;  and,  as  I  have  already  argued  at  some  length, 
he  did  not  bindingly  assent  to  it,  inasmuch  as  there  was  no  contract 
signed  on  his  behalf. 

WiLLES,  J. — I  am  of  opinion  that  the  condition  mentioned  in  the 
first  question  is  just  and  reasonable,  upon  the  ground  that  a  person 
who  is  asked  to  mcur  a  risk  at  the  request  and  for  the  benefit  of  an« 
other,  may  reasonably  wish  to  be  remunerated  or  excused.  It  is 
fallacious  to  suppose,  that  because,  in  the  absence  of  special  stipula- 
tion,  the  risk,  apart  from  that  of  misconduct,  falls  upon  the  carrier, 
therefore  that  it  cannot  properly  be  made  the  subject  of  a  distinct 
charge.  There  is  no  proof  that  the  charge  made  was  unreasonable. 
There  is  no  such  point  before  us.  If  it  had  been  raised,  it  would 
have  presented  a  question  in  its  nature  fit  for  a  jury,  not  for  the 
Court. 

As  to  the  second  question,  it  is  fully  discussed  in  the  judgment  of 
the  Exchequer  Chamber,  in  which  I  concurred.  I  venture  to  add,  that 
ordinary  experience  informs  one  versed  in  this  subject,  that  the  term 
**  not  insured^'  means,  as  between  carrier  and  customer,  that  the  goods 
are  at  the  risk  of  the  customer,  because  of  the  customer  preferring  to 
take  that  risk  upon  himself  rather  than  pay  the  price  of  the  carrier 
taking  it  upon  him.  I  find  it  as  impossible  to  divest  myself  of  that 
knowledge,  and  to  say  that  "  not  insured"  means  nothing,  as  it  would 
be  to  forget  the  meaning  of  "colour"  or  "journies  accounts."  This 
point  is  not  touched  by  the  case  of  M'Manus  v.  The  Lancashire  and 
Yorkshire  Railway  Company  (nit  «wp.),  where  the  conditiou  was  dif- 
ferent. If  there  was  no  condition,  I  think  the  plea  was  proved  by 
the  letter ;  but  there  being  such  a  condition,  I  think  that  is  one  of  the 
surrounding  circumstances  by  which  the  letter  may  be  construed.  la 
the  former  case  the  general  contract  is  negativea ;  in  the  latter,  the 
fourth  plea  is  proved  in  terms. 

The  third  question  was  not  argued  in  the  Exchequer  Chamber.  It 
may  be  stated  thus — viz.,  whether  the  words  "special  contract,"  in 
the  fourth  proviso  of  the  7th  section  of  the  Railway  and  Canal  Traffic 
Act,  1854,  mean  contract  **  special,"  only  because  of  its  creating  a 
relation  different  from  that  between  a  common  carrier  and  his  em- 
ployer, so  as  to  include  all  cases  of  notice' or  condition  or  declaration, 
stating  the  terms  upon  which  the  business  of  the  Company  is  con* 
ducted,  or  a  contract  '*  special"  in  a  more  limited  sense,  viz..  as  being 
different  from  the  terms  upon  which  the  Company  generally  carries 
on  business,  whether  according  to  the  law  applicable  to  common  car- 
riers simpliciter,  or  that  law  modified  by  just  and  reasonable  notice, 
condition,  ot  declaration.    It  appears  to  me  that  the  latter  is  the  right 
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oonstruction.  It  is  true,  that  the  notice,  condition,  or  declaration  (ejicepi 
it  be  within  the  Carriers  Act)  would  only  be  binding  if  either  expressly 
or  impliedly  assented  to  by  the  customer,  so  as  to  constitute  a  con- 
tract ''specia]*"  in  the  first  sense.  But  the  legislation  as  to  that  sort 
of ''  special"  contract  is  exhausted  before  the  fourth  proviso  is  reached; 
and  the  new  language  of  that  proviso  points  (obscurely,  it  must  be 
admitted,  but  perceptibly)  to  a  more  limited  sort  of  special  contract — 
that  is,  a  contract  for  the  nonce  betwee^n  a  customer  and  the  Company, 
specially  settling  the  terms  of  the  particular  bargain. 

If  what  is  contended  for  by  the  plaintiff  were  intended,  tbe  word 
''  fipeciaU'  might  have  been  omitted,  and  the  meaning  of  the  proviso 
remain  the  same.  I  therefore  give  no  meaning  to  the  word  ''  special," 
unless  I  read  it  as  specifying  individual  cases,  out  of  the  general  coarse 
of  business.  I  do  not  discuss  the  cases,  because  they  were  stated  so 
fully  by  my  brother  Blackburn ;  and  as  they  exhibit  a  diversity  of 
opinion,  I  am  compelled  to  resort  to  the  words  of  the  statute,  and  to 
construe  them  as  well  as  I  can  without  regard  to  that  element  of  con- 
fusion. 

I  am  bound  to  own  that  this  opinion  is  at  variance  with  the  judg- 
ment in  M'Manus  v.  The  Lancashire  and  Yorkshire  Railway  Company 
{vhi  sup,),  in  which  I  concurred,  but  which  I  am  now  unable  to 
uphold. 

Cbompton,  J. — Having  expressed  my  opinion  on  this  case  at  con- 
siderable length  in  the  Court  of  Queen's  Bench,  I  propose  to  confine 
what  I  have  to  offer  to  your  Lordships  to  a  statement  of  what  I  con- 
ceive to  be  the  effect  of  the  7th  section  of  the  Railway  Traffic  Act» 
and  to  answering,  as  shortly  as  I  can,  the  questions  put  to  us  by  your 
Lordships,  in  conformity  with  what  I  conceive  to  be  the  true  con- 
struction of  that  enactment. 

Two  matters  appear  to  have  called  for  the  interference  of  the  Legis- 
lature. The  one  was,  that  the  Companies,  through  their  monopoly, 
had  been,  or  were  supposed  to  have  been,  in  the  habit  of  imposing 
harsh  and  unjust  conditions  upon  individuals,  who  could  hardly  hi 
eaid  to  have  the  power  of  resisting  any  terms  the  Companies  might 
choose  to  impose  upon  them ;  and  though  these  terms  were  not  opera- 
tive as  conditions  unless  assented  to,  yet  they  were  made  operative  by 
an  assent  express  or  implied ;  such  terms  on  the  one  hand  and  such 
assent  on  the  other  forming  a  special  contract  between  the  parties. 

The  other  matter  was,  that  these  special  contracts  had  been  inferred 
from  parol  evidence,  even  in  cases  where  the  party  sending  the  goods 
had  done  all  he  could  to  resist,  but  was  deemed  to  have  entered  into 
a  special  contract  from  having  sent  his  goods  with  a  knowledge  of  the 
conditions.  The  Legislature  appear  to  me,  in  the  first  part  of  the 
7th  section,  to  have  said,  in  effect,  *'  Any  terms  or  conditions  or  notices 
shall  have  no  effect  unless  th^  are  hefd  reasonable  by  the  Judge  or 
Court ;"  in  other  words,  *'  They  shill  not  be  operative,  even  in  the 
only  way  in  which  they  can  be  operative,  by  way  of  an  assent  or  con- 
tract, unless  adjudged  reasonable.  They  shall  not  even  be  the  ground 
or  foundation  of  a  contract,  by  way  of  assent,  unless  so  held  reason- 
able." They  thus  provide  against  the  first  supposed  mischieC  hj 
easing,  '*  Though  you  may  have  got  the  assent  of  the  party,  you  shaU 
atill  be  liable  for  any  loss  occasioned  by  the  neglect  of  the  Company 
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or  ita  servants,  unless  the  conditions  to  which  you  obtain  such  assenV 
are  held  just  and  reasonable." 

After  the  introduction  of  some  intermediate  matter,  they  proceed 
to  what  I  think  is  a  proviso  on  the  previous  allowance  of  conditions^ 
which  limit  the  liability  of  the  Company  from  loss  occasioned  by 
negligence  or  default,  if  held  just  and  reasonable.  They  enact,  thai' 
no  special  contract  respecting  the  receiving,  forwarding,  or  delivering 
goodsj  Acy  as  aforesaid,  shall  be  binding,  unless  signed,  &c. 

By  the  use  of  the  same  words  as  in  the  provisions  in  the  earlier 
part  of  the  section,  "  receiving,  forwarding,  or  delivering,"  and  by  the 
lise  of  the  words  "  as  aforesaid,"  the  Legislatare  seem  to  me  clearly 
to  be  referring  to,  and  making  a  proviso  to  refer  to,  their  former  enact- 
ments.   And  I  construe  such  proviso  as  meaning,  "  Although  such' 
conditions  may  be  just  and  reasonable,  yet  it  shall  not  be  left  to  parol 
evidence  to  say  what  are  the  terms,  nor  shall  you  imply  such  assent' 
as  will  make  it  a  special  contract  unless  it  is  signed  by  the  party 
deliveriog."    Yoti  shall  not  say,  '*  The  party  knew  of  our  terms,  and 
must  be  taken  to  have  consented  to  our  conditions,  so  as  to  make  out= 
a  special  contract  on  the  footing  of  those  terms;  but  the  contract  must* 
be  proved  by  being  reduced  into  writing,  and  the  assent  must  be 
proved  by  the  sfignature  of  the  party."    '*  Though  notices  and  condi- 
tions of  the  nature  of  those  as  to  which  we  have  been  legislating  in* 
the  former  part  of  the  section  have  been  treated  as  binding  by  the 
agreement  of  the  parties — that  is,  by  way  of  special  contract — ^you 
shall  not  any  longer  make  out  such  special  contract  by  word  of  mouth, 
or  even  by  delivering  a  printed  notice,  or  by  proving  that  the  party 
knew  of  one,  unless  you  prove  his  assent  by  his  signatured 

When  the  Le^slature  enact  that  the  party  delivering  shall  be  » 
party  who  may  sign,  they  seem  to  me,  probably,  to  have  had  in  their 
minds  the  practice  of  delivering  printed  notices  to  the  party  bringing 
the  goods  to  the  office,  and  to  nave  been  legislating  with  respect  to' 
the  contracts  that  had  been  implied  to  arise  from  the  delivery  of  such 
notices  and  conditions. 

I  cannot  think  that  this  proviso  now  under  discussion  is,  as  was" 
suggested  at  the  bar,  an  enactment  unconnected  with  the  previous 
part  of  the  section,  and  applying  to  any  contract  as  for  the  rate  or 
payment  for  carriage  of  goo^s.    I  think  that  it  was  clearly  intended 
to  apply  to  the  restriction  which  might  be  put  on  the  liability  from* 
default  or  negligence,  and  that  it  is  not  applicable  to  any  such  con- 
tract as  that  referred  to  by  Mr.  Phipson,  in  his  argument,  when  he* 
suggested  that  the  proviso  might  be  applicable  only  to  such  special 
contracts  as  the  one,  e.  g.,  in  Nicholson  r.  The  Great  Western  Railway 
Company  {nbi  sup.),  for  sending  large  quantities  of  coal  on  the  ono' 
hand,  and  for  giving  peculiar  facilities  to  the  senders  on  the  other.    I* 
cannot  understand  how  this  can  be  the  true  construction  of  a  clause' 
which  refers  to  the  signature  by  the  party  bringing  the  particular' 
goods  as  a  party  who  may  sign,  and  which  seems  to  me  clearly  to 
include,  even  if  it  is  not  confined  to,  the  case  of  the  contracts  supposed 
to  arise  from  the  goods  being  delivered  and  received,  subject  to  con*' 
ditions  as  to  the  responsibility  of  the  companies. 

The  enactment  is  introduced  as  a  farther  proviso  by  the  words  "  and> 
be  it  also  further  provided,"  and  by  the  other  words  I  h^ve  referred' 
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tp ;  and  tbe  object  of  tbe  clause,  as  I  understand  it,  leads  me  to  think 
it  an  additional  restriction  on  the  stipulations  which  may  be  imposed 
bj  railway  Companies  upon  their  customers.    I  think  it  extremely 

J>robable  that  it  may  have  occurred,  or  have  been  suggested,  to  the 
ramers  of  the  Act,  that  the  Companies  might  still  say,  as  they  did 
under  the  Carriers  Act,  "  You  have  forbidden  conditions  and  notices 
to  be  operative,  and  so  they  are,  as  conditiana  and  naticeSf  but  we  will 
get  an  assent  of  the  parties  and  treat  them  as  special  contracts."  And 
to  obviate  this,  the  Legislature  may  have  intended,  by  the  subsequent 

Eroviso,  to  prevent  the  making  the  conditions  and  notices  operative 
y  any  extorted  or  presumed  assent,  or  by  loose  verbal  proof  of  what 
were  the  terms  or  the  conditions  upon  which  the  goods  were  to  be 
carried. 

It  does  not  appear  to  me  to  be  any  answer  to  this  line  of  argument 
to  say,  that  the  general  Carriers  Act  was  misinterpreted,  or  that  the 
decisions  on  it  were  wrong.  It  is  not  the  Carriers  Act^  but  the  Bail- 
way  Traffic  Act,  that  we  are  to  deal  with;  and  it  construing  that 
enactment  we  ought  to  look  to  the  supposed  state  of  the  law  and  to  the 
state  of  the  decisions  when  that  Act  was  passed ;  and  I  think  that  the 
light  view  was  taken  by  my  brother  Blackburn,  when  at  the  bar,  in 
arguing,  in  the  Court  of  Exchequer  Chamber,  in  M^Manus  v.  The  Lan- 
cashire and  Yorkshire  Railway  Company  {nbi  8up.\  where  he  sajrs, 
'^  That  case  was  followed  in  Carr  r.  The  Lancashire  and  Yorkshire 
Bail  way  Company  {ubi  sup,),  Parke,  B.,  there  said,  'If  any  inconve- 
nience should  arise  from  these  contracts  being  entered  into^  that  is  not  a 
matter  for  our  interference ;  but  it  must  be  left  to  the  Legislature,  who 
may,  if  thej'  please,  put  a  stop  to  this  mode  which  the  carriers  have 
adopted  of  limiting  their  liability.'"  "The  Legislature  answered 
that  appeal  to  them  by  passing  the  Act  now  in  question." 

A  large  majority  of  the  Court  of  Exchequer  Chamber  adopted  this 
view,  and  expressed  their  concurrence  in  the  decision  of  the  case  of 
Simons  v.  The  Great  Western  Bailway  Company.  (See  the  judg- 
ment, as  delivered  by  Williams,  J.,  4  H.  &  Norm.  348. f)  I  concur, 
ttherefore,  in  the  construction  put  upon  this  section  by  the  late  Lord 
Chief  Justice  Jervis,  in  delivering  the  judgment  of  the  Court  of  Com- 
mon Picas  in  Simons  v.  The  Great  Western  Bailway  Company,  18  G. 
B.  828,  a  decision,  as  I  think,  of  great  authority,  being  the  judgment 
of  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  in  which 
Sir  C.  Cresswell  and  my  Brother  Williams  concurred,  after  argument 
on  a  demurrer,  in  which  the  question  of  the  construction  of  the  then 
recent  Act  of  Parliament  arose  upon  the  record. 

Tbe  first  question  on  which  your  Lordships  have  required  our 
opinion  is,  "  whether  the  condition  in  question  is  a  just  and  reason- 
able, condition,  within  the  statute?"  I  understand  the  condition  as 
meaning  that,  unless  the  marbles  were  declared  and  insured  according 
to  their  true  value,  the  company  is  to  be  at  no  risk  and  under  no 
lesponsibility.  I  think  that  this  ought  to  be  construed,  both  accord- 
ing to  the  modern  authorities,  and  according  to  the  plain  ordinary 
meaning  of  the  words,  as  excluding  all  responsibility,  even  for  default 
or  negligence  of  every  description,  however  gross.  Notwithstanding 
one  earlier  case,  I  do  not  think  it  at  all  safe  to  construe  such  a  supn- 
ktion  as  impliedly  excepting  oases  of  gross  negligence ;  indeed,  if  wo 
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depart  from  the  plain  ordinary  sense  of  the  words,  I  do  not  know 
vrhsi  the  exception  should  be;  and  I  think  it  much  better  to  adhere 
to  the  plain  ordinary  meaning  of  the  words,  and  to  abide  by  the 
modern  decisions  which  my  Brother  Blackburn  has  brought  before 

Jroar  Ijordships  with  respect  to  the  construction  of  such  notices,  stipu- 
ations,  or  provisions.  I  should  have  great  difficulty  in  taking  a 
refined  distinction  between  a  stipulation  to  be  free  from  any  loss  and 
injury  as  in  the  present  case/and  to  be  free  from  responsibility  for 
any  injury  or  damage  "  however  caused,"  which  the  Court  of  Exche- 
quer rightly,  in  my  opinion,  decided  in  the  case  of  Carr  v.  The  Lan- 
cashire and  Yorkshire  Railway  Company  (ubi  wp.),  to  include  cases 
of  gross  negligence ;  and  I  think  that  a  condition  that  the  Company 
shall  not  be  responsible  for  losses,  which  appears  to  me  to  include 
losses  by  every  species  of  gross  negligence,  ought  not  to  be  held  just 
and  reasonable ;  at  all  events  where  the  only  other  alternatives  offered 
to  the  party  are,  not  to  have  his  goods  carried  at  all,  or  to  pay  a  tenth 
of  their  value  for  a  short  railway  journey — a  proportion  which  cer- 
tainly appears  to  me  to  be  primfi  facie  excessive  and  unreasonable. 
The  condition  is  to  be  void  unless  a  Judge  or  Court  hold  it  just  and 
reasonable;  and  I  as  a  Judge  cannot  say  that  it  is  made  out  to  my 
satisfaction,  that  a  condition  is  just  and  reasonable,  by  which  the 
Company  say,  '•  We  will  not  carry  your  goods  at  all  unless  you  pay 
US  a  tenth  of  their  value  by  way  of  insurance  in  addition  to  the  charge 
for  carriage  on  such  a  journey,  or  unless  you  agree  that  we  are  not  to  be 
at  all  responsible,  whatever  negligence  we  may  be  guilty  of,  either  by 
not  providing  proper  carriages  or  by  any  species  of  gross  neglect  or 
default  of  our  servants  in  the  course  of  the  carriage.''  I  think  that 
this  is  the  very  kind  of  condition  to  which  the  Legislature  means  to 
prevent  the  Companies  from  obtaining  an  extorted  assent;  and  I, 
therefore,  answer  your  Lordships'  first  Question  in  the  negative. 

The  second  question  is,  "  whether  the  plaintiff  is  entitled  to  the 
verdict  on  the  fourth  plea  ?"  In  other  words,  whether  that  plea  was 
proved.  I  think  that  it  was  not  proved,  not  only  on  the  ground  that 
the  condition,  the  foundation  of  the  contract,  was  not  just  and  reason- 
able, but  also  because,  in  my  opinion,  there  was  no  such  contract 
signed  as  the  one  alleged  in  the  plea.  I  entered  so  fully  into  the  con- 
sideration of  this  part  of  the  question  in  the  Court  below,  that  I  do  not 
wish  to  trouble  your  Lordships  with  repeating  what  is  already  in 
print.  Nothing  which  has  been  brought  forward  on  the  present  occa- 
sion has  satisfied  my  mind  that  the  signed  order  to  *^  forward  the  ^oods 
uninsured,"  is  a  contract  reduced  to  writing  and  signed,  by  which  it 
appears  that  the  party  agrees  to  the  particular  consequences  stated  in 
the  plea  in  case  of  the  non-payment  of  the  insurance.  It  seems  to 
me  merely  to  say,  "  I  will  pay  no  insurance-money ;"  and  the  part  of 
the  alleged  contract  which  states,  the  consequences  of  such  non-insiir* 
anoe  and  payment  seems  to  me  to  be  entirely  introduced  by  that  parol 
evidence  which  it  was  the  object  of  the  statute  to  make  inoperative. 
There  was  no  pretence  of  any  general  custom  of  trade  which  could  be 
incorporated  into  the  contract ;  but  different  Companies  impose  dif- 
ferent consequences  for  such  non-compliance  with  their  terms.  I 
cannot  see  that  the  particular  contract  alleged  in  the  plea  is  made  oqt 
from  the  terms  reduced  to  writing  in  the  signed  paper,  or  in  Wf 
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written  document  referred  to  in  the  signed  paper^  according  to  the 
well-established  rules  of  law  on  the  subject  And,  indeed,  if  such 
parol  evidence  were  admissible,  it  would  rather  seem  to  me  thai  the 
terms  in  the  plea  were  not  the  terms  of  the  real  bargain,  which  wag 
for  an  insurance  at  the  arbitrary  amount  of  102.  per  cent.,  and  not  at 
a  reasonable  amount  according  to  the  value  of  the  goods,  which  aeema 
the  meaning  of  the  agreement  as  stated  in  the  plea.  But,  however 
this  may  be,  I  think  that  the  signing  a  paper,  saying,  ''I  will  paj  no 
insurance-money,  but  do  you  forward  the  goods  uninsured,"  is  not 
signing  a  paper  containing  the  consequences  of  such  non-insuranoe  as 
allegea  in  tne  plea,  and,  therefore,  that  the  terms  of  the  contract 
alleged  in  the  plea  are  not  proved  by  such  signed  paper.  I,  therefore^ 
answer  your  Lordships'  second  question  in  the  affirmative^ 

The  same  reasons  lead  me  to  the  conclusion  as  to  the  question  put 
by  your  Lordships  with  reference  to  the  fifth  plea.  I  think  thai  the 
condition  is  not  made  out  to  be  just  and  reasonable,  and  that  it  was 
not  assented  to  as  to  be  a  binding  condition,  as  the  assent  was  not  hw 
the  signature  to  a  written  paper  containing  the  terms  of  the  alle^^ 
condition  or  contract ;  and,  therefore,  that  the  verdict  on  the  fifth  plea, 
also,  should  be  for  the  plaintiflf ;  and  I,  therefore,  answer  your  Lord- 
ships* third  question  also  in  the  affirmative. 

It  may  be  worth  remarking  that  the  questions  on  the  two  spedal 
pleas  come  before  your  Lordships  in  a  difierent  form.  The  case  staite^ 
properly,  that  the  judgment  of  the  Court  of  Queen^s  Bench  was 
reversed,  and  that  is  practically  so>  as  the  Bxchequer  Chamber  held 
that  a  good  plea,  the  fourth,  was  proved ;  and,  therefore,  the  judg* 
ment  quod  recuperet  could  not  be  sustained ;  but  they  only  ordered 
the  verdict  to  be  entered  for  the  plaintiff  on  the  fourth  plea,  leaving 
the  verdict  on  the  fifth  plea  to  stand,  probably  thinking  that  your 
Lordships  were  the  only  proper  tribunal  to  deal  with  the  question  as 
the  fifth  plea,  after  the  decision  in  the  similar  case  of  M'Manus  v.  The 
Lancashire  and  Yorkshire  Railway  Company,  in  the  Exchequer 
Chamber.  See  the  end  of  the  judgment  of  the  majority  of  the  Court 
in  the  present  case,  delivered  in  the  Exchequer  Chamber  (1  EU  BL 
&  El.  996  (E.  C.  L.  B.  vol.  96)),  where  it  is  stated  that  the  judgment 
of  the  Queen^s  Bench  is  to  be  reversed  to  the  extent  that  the  verdict 
be  entered  for  the  defendants  on  the  fourth  plea. 

The  general  result^  therefore,  is,  that  the  verdict  now  stands^  as 
entered  by  the  Court  of  Queen's  Bench  for  the  plaintiff  in  the  action 
on  the  fifth  plea,  until  reversed  by  your  Lordships;  and  that  the  ver- 
dict on  the  fourth  plea  stands  for  the  defendant  as  entered  by  the 
Exchequer  Chamber,  until  reversed  by  your  Lordships. 

Martin,  B. — ^In  this  case  the  defendants  were  common  carriers  of 
goods  for  hire,  and  a  Company  within  the  Railway  and  Canal  Tnffie 
Act,  1854  (17  &  18  Vict.  c.  31),  and,  after  the  passing  of  the  Act,  had 
issued  a  notice,  under  the  authority  (as  they  supposed)  o(  the  first 
proviso  in  the  7th  section,  that  they  would  receive,  forward,  and  deli* 
ver  goods,  solely  subject  to  certain  conditions,  one  being,  "  that  thej 
would  not  be  responsible  for  the  loss  or  injury  to  any  marbles^  &&» 
unless  declared  and  insured  according  to  their  value."  The  plaintiiri 
Ibrwarding  agent  had  knowledge  of  this  notice  or -condition;  and  oa 
Ae  1st  August,  1867|^  by  letter,  direeted  the  defendants  to  ferwai' 
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the  goods  in  question  (three  cases  of  marbles)  ''not  insured/'  The 
marbles  sustained  injury  on  the  journey  from  wet»  impregnated  with 
the  rust  of  the  nails  of  the  cases,  penetrating  through  and  discolour* 
iog  the  stone,  and  this  action  was  brought  in  consequence. 

As  I  shall  have  occasion  hereafter  to  state,  I  mvself  have  no  doubt 
of  the  meaning  of  the  term  '*  not  insured,"  as  understood  by  the  par- 
ties to  this  transaction;  but  the  previous  correspondence  aiKl  the 
evidence  establish  clearly  that  it  meant  that  the  goods  were  to  be 
conveyed  at  the  rate  of  6o8.  per  ton,  the  ordinary  rate  for  carriage  of 
goods  not  insured,  and  that  the  owner  was  to  take  upon  himself  the 
risk  covered  by  the  increased  rate  of  charge  when  goods  were  insured. 
And  I  may  observe,  that  in  the  discussions  which  this  case  has  under- 
gone, it  has  been  taken  for  granted  that  the  injury  to  the  marbles  was 
of  a  character  for  which  the  carrier  at  the  ordinary  rate  for  carriage 
would  not  be  responsible,  if  any  distinction  could  be  lawfully  made 
between  goods  insured  and  goods  not  insured. 

This  case  came  before  the  Court  of  Queen's  Bench,  and  the  judg- 
ment is  to  the  effect  that,  assuming  the  condition  to  be  just  and  rea- 
sonable within  the  proviso,  it  was  of  no  avail  to  the  defendants  upon 
either  the  fourth  or  fifth  pleas,  inasmuch  as  there  was  no  signed  assent 
to  it  by  the  plaintiff  or  his  agent.  Mr.  Justice  Erie  differed  from  two 
other  of  the  Judges,  the  Court  being  composed  of  three.  When  the 
ease  came  before  the  Court  of  Exchequer  Chamber,  M'Manus  v.  The 
Lancashire  and  Yorkshire  Bailway  Companv  {ubi  $up,)  had  been 
decided,  and  the  learned  counsel  for  the  defendants  considered  it  con- 
clusive in  that  Court  that  the  condition  was  not  just  or  reasonable; 
and  it  is  an  error  to  suppose  that  there  is  anything  in  the  judgment 
of  the  Court  of  Exchequer  Chamber  at  variance  with  M'Manus's 
Case ;  on  the  contrary,  McManus's  Case  was  assumed  to  have  been 
correctly  decided.  The  point  argued  in  the  Exchequer  Chamber  was, 
that  there  was  a  special  contract,  as  alleged  in  the  fourth  plea,  duly 
signed  within  the  fourth  proviso  of  the  7th  section ;  and  the  majoritv 
of  the  Court  were  of  this  opinion.  In  the  argument  at  your  Lord- 
ships' bar,  three  points  have  been  discussed — first,  whether,  upon  the 
true  construction  of  the  7th  section,  a  signed  assent  to  the  condition 
is  necessary;  secondly,  whether  the  condition  itself  be  just  and  rea- 
sonable; and,  thirdly,  whether  the  fourth  plea  has  been  legally 
proved.  And  the  questions  proposed  by  your  Lordships  to  the 
Judges  involve  the  necessity  of  giving  an  opinion  upon  them  all 

The  first  point  depends  exclusively  upon  the  construction  of  the 
7th  section  of  the  Bailway  and  Canal  Traffic  Act.  Upon  this  there 
has  been  much  difference  of  opinion,  and  it  is  of  importance  that  it 
should  be  finally  settled  by  a  binding  and  conclusive  judgment.  In 
order  to  determine  its  true  meaning,  it  is  essential  to  ascertain  what 
was  the  existing  law  at  the  time  of  its  enactment,  and  mora  especially 
the  operation  and  effect  of  the  Carriers  Act,  1  Will.  4,  c.  68.  At 
common  law  a  common  carrier  of  goods  for  hire  was  responsible  for 
the  safe  delivery  of  goods,  except  prevented  by  the  act  of  God,  or 
the  Queen's  enemies,  or,  in  other  words,  was  practically  an  insurer; 
and  is  so  called  frequently  in  the  books*  But,  at  the  time  of  the  pass- 
ing of  the  Carriers  Act,  carriers'  notices  were  in  general  use.  What 
Jvas  thei]^  precise  operation,  whether  as  oreating  a  limitation  upon  the 
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common-law  liability  by  the  mere  expression  of  the  will  of  the  car 
rier,  stating  the  terms  and  conditions  upon  which  he  did  business^ 
and  the  customer  delivering  goods  to  be  carried  having  knowledge 
of  them ;  or  as  creating  a  special  contract  between  them  to  which  the 
assent  or  agreement  of  the  cnstomer  is  an  essential  element,  was  and 
is  a  matter  of  doubt  and  controversy.  But  it  may  be  stated  as  cer- 
tain,  that  these  notices  operated  to  a  considerable  extent  to  proteci 
caMers  against  unforeseen  losses  and  misfortune,  but  did  not,  how- 
ever general  and  extensive  in  their  language,  protect  against  mis* 
feasance  or  gross  negligence.  The  Carriers  Act  contains  but  few 
sections ;  and  if  the  true  meaning  of  the  term  "  special  contract''  in 
the  6th  section  be  ascertained,  it  seems  to  me  that  the  construction  of 
the  7  th  section  of  the  Bail  way  and  Canal  Traffic  Act  is  free  from 
reasonable  doubt. 

The  Carriers  Act  enacts,  that  a  carrier  may,  by  a  notice  affixed  in 
his  office,  state  an  increased  rate  of  charge  to  be  paid  over  and  above 
the  ordinary  rate  of  carriage,  for  the  safe  conveyance  of  certain 
enumerated  goods  mentioned  in  the  first  section,  when  the  value  of 
the  parcel  exceeds  10/. ;  and  all  persons  delivering  goods  at  the  office 
are  bound  by  the  notice,  and  unless  the  nature  and  value  of  such 
goods  be  declared,  and  the  increased  rate  of  charge  paid,  or  contracted 
to  be  paid,  the  carrier  shall  not  be  liable  for  loss  or  injury,  except  it 
arise  from  the  felonious  act  of  his  servant ;  and  that  with  regard  to 
the  enumerated  goods  in  parcels  not  of  the  value  of  10/.,  and  all 
other  goods  whatsoever,  no  public  notice  or  declaration  shall  affect 
the  liability  of  the  carrier,  but  he  shall  be  liable  as  at  common  law. 
The  same  section,  which  provides  for  the  felonious  act  of  the  servant^ 
enacts  that  nothing  in  the  Act  shall  protect  the  servant  himself  from 
liability  for  loss  or  damage  occasioned  by  his  own  personal  neglect 
or  misconduct.  These  sections  refer  to  the  public  notice  or  declara- 
tion of  the  carrier,  and  efxpressly  enact  what  it  may  be,  what  shall  be 
its  operation,  in  what  cases  alone  it  shall  protect  the  carrier,  and  in 
what  it  shall  be  of  no  avail  to  him.  But  the  6th  section  provides 
that  nothing  in  the  Act  shall  extend  to  or  annul,  or  in  any  way  affixt 
a  special  contract  between  the  carrier  and  customer  for  the  conveyance 
of  goods. 

I  have  already  observed  that  it  was  the  opinion  of  some  that  the 
Inanner  in  which  the  carrier's  notice  operated  before  the  statute,  was 
by  the  creation  of  a  special  contract  between  the  carrier  and  cus- 
tomer ;  and  my  brother  Crompton,  in  his  judgment  in  this  case,  states 
that  this  is  its  operation.  Assuming  this  to  be  the  correct  view,  it 
seems  to  me  clear  that  the  special  contract  so  created  is  not  the  special 
contract  contemplated  by  the  6th  section,  and  that  of  necessity  it  must 
be  one  different  from  it.  The  statute  provides,  in  express  terms,  what 
shall  and  what  shall  not  be  the  operation  of  the  public  notice  or 
declaration  by  the  carrier.  The  circumstance  of  the  customer  having 
knowledge  of  it,  or  even  in  express  terms  dissenting  from  it,  is  im- 
material. Whether  he  knew  of  it  or  is  ignorant  of  it,  whether  he 
assents  to  it  or  dissents  from  it,  is  of  no  consequence.  The  Legisit* 
ture  has  enacted  what  the  effect  of  the  carrier's  public  notice  or 
declaration  shall  be,  and  all  are  bound  by  it.  But  at  the  time  of  the 
passing  of  the  Carriers  Act,  special  contracts,  ordinarily  so  called,  wen 
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in  use  between  carriers  and  tbeir  customers.    Manufacturers  sending 
goods  largely  by  carriers  made  contracts  witb  them  on  defined  terms,r 
specifying,  for  instance,  how  the  goods  were  to  be  protected  from  wet 
or  injury  during  the  journey;  within  what  time  notice  of  damage 
should  be  given  to  the  carrier ;  how  the  value  or  amount  of  it  should. 
be  ascertained,  and  other  terms  which  were  deemed  by  the  parties* 
desirable  to  be  expressed ;  and  I  have  no  doubt  that  the  primary* 
object  of  the  6th  section  was  to  prevent  any  question  as  to  the  validity: 
of  such  contracts.    It  may  also  well  have  been,  that  when  goods  of  a: 
nature  peculiarly  liable  to  injury  were  sent  by  a  carrier,  a  special- 
contract  was  made  in  respect  of  them,  and,  in  my  opinion,  the  special 
contract  contemplated  in  and  provided  for  by  the  6th  section,  is  aii 
express  individual  contract  entered  into  between  carrier  and  customec 
to  specify  the  terms  of  agreement  between  them,  and  not  th^  contract 
(so  to  call  it)  arising  from  the  giving  a  public  notice  by  the  carrier/ 
and  the  assenting  to  it  by  the  customer,  evidenced  by  his  delivering> 
goods  to  be  carried  with  the  knowledge  of  it.    I  am  quite  aware  that 
the  term  "  special  contract"  may  be  found  applied,  and  not  inappro* 
priately,  to  the  bailment  createa  by  the  delivery  of  goods  to  the  carv 
rier  to  be  carried  with  knowledge  of  the  notice ;  but  when  the  statute 
enacts  what  the  notice  may  be,  and  its  operation,  and  that  any  other 
shall  be  of  no  avail,  but  that  special  contracts  shall  be  wholly  unaf-* 
fected  by  it,  it  to  my  mind  amounts  to  demonstration  that  the  special 
contract  contemplated  by  the  Carriers  Act  is  a  thing  different  from 
the  implied  special  contract  consequent  upon  the  notice.    To  hold  it 
to  be  BO  would  nullify  the  Act,  and  render  it  of  no  avail ;  for  every 
sending  of  goods  with  knowledge  of  a  notice  would  be  said  to  be  a( 
special  contract,  and  within  the  6th  section. 

It  is  true,  a  question,  and  one  of  some  difficulty,  may  occasionally 
arise,  whether  a  particular  transaction  between  a  carrier  and  a  cus- 
tomer be  upon  the  public  notice  or  a  special  contract ;  and  when  it 
does,  and  it  is  material  to  distinguish,  it  will  be  a  question  of  fact  for 
the  jury  upon  a  proper  direction. 

The  Railway  and  Canal  Traffic  Act  was  passed  in  the  year  1854. 
The  7th  section  is  quite  unconnected  with  the  preceding  ones.  It  is 
needless  to  comment  upon  its  composition,  or  speculate  how  it  came 
to  be  framed  as  it  is.  It  consists  of  one  enactment  and  five  provisoes 
The  enactment  is,  that  every  Company  within  the  Act  shall  be  liable 
for  the  loss  of,  or  injury  to,  any  horses,  cattle,  or  other  animals,  or  to 
any  goods  in  the  receiving,  forwarding,  or  delivery  thereof,  occai- 
sioned  by  the  neglect  or  default  of  the  Company  or  its  servants,  and 
any  notice,  condition,  or  declaration  to  the  contrary,  or  in  anywise 
limiting  such  liability,  is  null  and  void.  It  has  already  been  seem 
that  in  the  Carriers  Act  provision  is  made  for  liability  for  loss  or 
damage  occasioned  by  the  personal  neglect  or  misconduct  of  a  ser- 
vant of  the  carrier,  and  this  enactment  seems  to  extend  the  remedy, 
and  render  every  Company  within  the  Act  liable  for  loss  of,  or  injury 
to,  goods  caused  by  the  neglect  or  default  of  the  Company  or  ita 
servants.  And  this  would  probably  be  held  to  be  the  construction 
of  the  Act,  notwithstanding  that  the  last  of  the  five  provisoes  is,  that 
the  Carriers  Act  shall  remain  unaltered,  and  unaffected  with  respect 
to  articles  of  the  description  mentioned  in  it. 
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,  Kow,  it  is  to'  be  obserred,  tbat  the  term  ''  special  contract*'  is  not  in 
tbis  enactment.  The  words  are,  ''  notice,  condition,  or  declaration.'* 
In  the  Carriers  Act  the  words  are,  '' notice  or  declaration."  And  as, 
for  the  reasons  already  given,  I  think  the  terms  ''  notice"  and  *'  decla- 
lation"  in  the  Carriers  Act  are  used  in  contradistinction  to  '^special 
contract,"  within  the  6th  section;  so  also  I  think  that  the  terms 
''notice,  condition,  and  declaration"  in  this  section  are  used  in  the 
same  sense,  and  do  not  include  special  contracts,  which,  in  my  opinion, 
are  left  free  and  unafiected  as  tney  were  in  the  Carriers  Act,  except 
'as  provided  by  the  fourth  proviso. 

This  enactment  is  followed  by  the  first  proviso,  that  nothing  in  the 
Act  shall  prevent  the  Companies  within  it  from  making  such  condi- 
tions with  respect  to  the.  receiving,  forwarding,  and  delivering  ani- 
mals and  goods,  as  shall  be  adjudged  by  the  Court  or  Judge  before 
whom  the  question,  shall  be  tried,  to  be  just  and  reasonable.  The 
condition  in  Question  was  made  under  the  authority  of  this  proviso. 
The  term  usea  in  it  is  "  condition,"  which  is  interposed  in  the  enact- 
ment between  the  words  ''notice  and  declaration,"  but  they  all  three 
mean  the  same  thing — viz.,  the  terms  published  by  the  Companies  <^ 
their  own  act  and  will  as  those  upon  which  they  will  do  business  as 
carriers.  It  has  been  seen  that  tne  Carriers  Act  restricts  carriers  to 
one  condition  only,  viz.,  that  of  declaring  the  nature  and  value  of 
parcels  containing  the  enumerated  goods  of  the  value  of  101^  and 
paying  the  increased  rate;  but  this  proviso  takes  off  the  restriction 
as  regards  Companies  within  the  Act,  and  enables  them  to  make  con- 
ditions, provided  they  sbftU  be  adjudged  to  be  just  and  reasonable  by 
Ihe  Court  or  Judge. 

The  judgment  of  the  Court  of  Queen^s  Bench  was,  that  there  must 
be  a  signed  assent  by  or  on  behalf  of  the  customer  to  the  condition. 
If  so,  why,  it  may  hie  asked,  were  not  the  same  words  used  in  both 
ihe  enactment  and  the  fourth  proviso,  which  are  apparently  indepen- 
dent of,  and  certainly  have  no  reference  to,  each  other  ?  But  I  believe 
the  Legislature  intended  the  contrary,  and  by  the  word  "  condition*' 
meant  one  thing,  and  by  "special  contract"  another  and  different; 
and  that,  as  already  said  (subject  to  the  requirement  of  being  signed 
by  or  on  behalf  of  the  customer,  as  provided  in  the  fourth  proviso), 
apecial  contracts  are  left  unaffected  as  they  were  by  the  Carriers  Act 
The  second  proviso  relates  to  animals.    The  third  has  no  reference 
to  the  question  in  controversy.    The  fourth  is,  that  there  must  be  a 
signed  assent  or  agreement  to  special  contracts.    For  the  reasons 
already  given,  I  think  this  proviso  does  not  relate  to  the  conditioa 
mentioned  in  the  first  proviso,  but  to  what  it  expresses,  viz.,  special 
contracts,  and  that  it  is  merely  a  qualification  upon  the  6th  sectioa 
of  the  Carriers  Act,  and  nothing  more. 

The  result  is,  that  in  my  opinion  both  these  Acts  of  Parliament 
contemplate  two  jthings,  viz.,  tne  notice  or  condition,  or  declaration 
emanating  from  the  carrier  himself  of  his  own  mere  act  and  will,  and 
of  which  the  customer  has  actual  or  implied  knowledge,  and  special 
contracts  to  which  the  assent  or  agreement  of  both  parties  is  an  essen- 
tial element,  and  which,  by  force  of  the  fourth  proviso,  must  be  signed 
by  or  on  behalf  of  the  customer,  and  therefore  must  of  necessity  be 
in  writing.    This  is  the  important  point  in  the  case,  but  its  bearing 
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i5  upon  the  third  question  proposed  by  your  liordships,  viz.,  wheth^ 
the  fifth  plea  (that  framea  upon  the  Qondition)  was  proved  by  the 
defendants.  The  judgment  of  the  Court  of  Qneen's  Bench  was,  that 
it  was  not  for  the  want  of  a  signed  assept.  I,  however,  concur  with 
Hr.  Justice  Erie,  that  it  was  not  essential  that  it  should  be  signed. 

This  farther  observation  may  be  added — If  "  condition"  in  the  first 
proviso  means  what  I  believe  it  does — a  condition  emanating  from  the 
Companies  themselves  of  their  own  mere  act  and  will — it  is  not  unrea- 
sonable or  contrary  to  any  legal  principle  to  interpose  for  the  pro* 
tection  of  the  public,  and  submit  to  the  judgment  of  the  Court  or 
Judge,  whether  it  be  just  and  reasonable.  But  if  it  means  special 
contract,  properly  so  called,  it  would  be  perfectly  novel,  and  contrary 
to  all  legal  principle,  to  give  a  Court  or  Judge  any  such  jurisdiction* 
Contracts  are  to  be  judged  of  by  their  legality  according  to  the  rules 
of  law,  not  by  the  o[Mnion  of  Courts  or  of  Judges  as  to  their  justness 
or  reasonableness. 

In  conclusion,  I  desire  to  observe  that  the  question  depends  upon 
the  construction  of  a  section  in  ao  A(^  of  Parliament.  The  first 
proviso  deals  with  a  condition  which  manifestly  is  the  condition 
mentioned  in  the  enactment,  and  this  is  a  condition  made  by  the 
Company — made  by  one  party  only.  The  fourth  proviso  deals  with 
contracts  between  the  Company  and  other  parties  respecting  the 
receiving,  &c.,  of  goods,  or,  in  other  words,  between  the  Company  and 
a  customer;  and  to  a  contract  the  agreement  of  two  parties  is  essen- 
tial, and  it  is  this  contract  which  is  required  to  be  signed.  It  seema 
to  me,  that  the  '*  notice,  condition,  or  declaration"  of  the  first  proviso 
is  a  thing  different  from  the  '*  specid  contract"  of  the  fourth,  and  that^ 
the  Carriers  Act  shows  what  they  respectively  mean.  And  amidst 
the  multitude  of  conflicting  cases  and  opinions,  the  only  safe  course  is 
to  abide  by  the  language  of  the  Legislature,  adopting  the  construction 
which  ought  originally  to  have  been  put  upon  it. 

The  next  question  which  arises  is,  whether  the  condition  be  just 
and  reasonable ;  and  this,  in  my  opinion,  depends  upon  what  is  its 
legal  construction.  If  it  be  that  the  Company  should  not  be  liable  for 
the  actual  neglect  or  default  of  their  servants,  it  would  be  directly 
contrary  to  the  enactment;  and  I  should  .think  it  neither  just  nor 
reasonable,  as  it  seems  to  me  the  bailment  of  carrying  goods  for  hire 
or  reward  of  itself,  and  of  necessity,  imposes  the  obligation  upon  the 
carrier  at  the  least  of  the  avoidance  of  actual  negligence  or  misfeasance. 
But  the  cases  of  Lyon  v,  Mel  Is  {ubi  $up.)  and  Garnet  i;.  Willan  {ubi 
sup.)  and  other  cases  have  established  that  this  is  not  the  legal  con- 
struction of  such  conditions,  and  that  they  are  to  be  read  as  providing 
against  unfoneseen  and  unexpected  losses  and  injuries  not  occasioned 
by  actual  negligence  or  default.  And  reading  the  condition  in  this 
sense,  I  think  it  just  and  reasonable— at  least  I  cannot  say  it  is  unjust 
or  unreasonable — when  the  plaintiflTs  agent,  having  the  fullest  notice 
of  it,  elected  to  send  the  marbles  under  it  without  objection  or  com* 
plaint.  There  were  many  other  modes  of  conveyance  from  Stoke* 
upon-Trent  to  London  besides  this  railway.  I  may  here  conveniently 
state  that  I  think  the  defendants  proved  their  fifth  plea,  that  the  con- 
dition there  set  out  may  be  read  in  the  same  sense  as  the  condition 
Itself,  and  that  if  in  fact  the  injury  to  the  marble  bad  arisen  froQ» 
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Hctaal  negligence  or  misfeasance,  it  ought  to  bare  b^n  new  assigned. 
The  above  are  substai^tially  my  answers  to  your  Lordships*  first  and 
third  questions. 

As  to  the  second  question,  I  have  to  assume  that  I  am  in  error  in 
my  construction  of  the  7th  section,  that  the  term  "condition"  in  the 
first  proviso  means  the  same  thing  as  "  special  contract"  in  the  fourth ; 
and  that  to  render  a  condition  made  by  a  Company  of  avail  to  them, 
it  must  not  only  be  just  and  reasonable  in  the  opinion  of  the  Court  or 
Judge,  but  must  be  embodied  in  a  writing  signed  by,  or  on  behalf  of, 
the  customer.    And  assuming  this  to  be  so,  I  think  the  judgment  of 
the  Court  of  Exchequer  Chamber  right,  and  that  there  is  evidence  of 
such  a  contract  between  the  parties,  signed  so  as  to  satisfy  the  req^uire- 
ment  of  the  fourth  proviso,  and  that  it  is  evidence  of  the  contract 
alleged  in  the  fourth  plea.    The  plea  avers  that  the  goods  were  deliv- 
ered to  the  defendants  after  the  passing  of  the  Railway  and  Canal 
TraiBc  Act  of  1854,  and  under  and  subject  to  a  certain  special  contract 
signed.     The  facts  are  these:— The  plaintiff's  agent  had   express 
notice  of  the  condition  before  stated,  and  had  had  a  correspondence 
with  the  defendants'  head  clerk  as  to  the  rates  which  would  be  charged 
if  the  goods  were  insured  or  not  insured,  and  was  informed  that  if  not 
insured  the  rate  was  56s.  per  ton,  but  if  insured  the  rate  would  be  lOL 
per  cent,  on  the  declared  value  in  addition.    Thereupon  the  plaintifTs 
agent  wrote  the  letter  of  the  1st  August : — *'  Please  forward  the  three 
cases  of  marble,  not  insured,"  &c.,  and  the  defendants  forwarded  them 
At  the  not  insured  rate.    Now  I  think  that  this  letter,  and  the  defend- 
ants' conduct  upon  it,  constituted  a  contract  between  the  parties;  that 
the  letter  was  a  proposal,  and  the  defendants'  conduct  an  unconditional 
acceptance  of  it.    And,  according  to  Smith  v.  Neale  {ubi  sup,\  the 
proposal  on  behalf  of  the  plaintifl^  being  in  writing,  and  signed  and 
unconditionally  accepted,  satisfied  the  requirement  of  the  fourth 
proviso.    I  therefore  think  the  averment  was  proved  that  the  goods 
were  to  be  carried  under,  and  subject  to,  a  special  contract. 

The  next  question  is,  was  there  evidence  in  writing  of  the  contract 
liverred  in  the  plea,  viz.,  that  it  was  agreed  that  the  defendants  should 
not  be  respon8il3le  for  the  loss  or  injury  to  the  marbles,  unless  declared 
and  insured  according  to  their  value.  It  is  contended  that  in  accord- 
ance with  the  cases  upon  the  Statute  of  Frauds,  inasmuch  as  there  is 
no  reference  in  the  letter  of  the  1st  August  to  the  previous  letters  or 
documents,  they  cannot  be  had  recourse  to,  to  make  out  the  contract; 
and  I  assume  this  to  be  so,  and  that  the  question  depends  upon  the 
meaning  of  the  term  "  not  fnsured"  in  this  letter. 

In  almost  every  trade  there  are  certain  terms  and  expressions  used 
'by  the  persons  dealing  in  them  which  are  not  intelligible  to  strangers 
to  the  trade.  For  instance,  in  the  trade  of  insurance  the  word 
*'  average"  is  in  constant  use,  having  a  meaning  quite  different  from 
its  ordinary  understood  sense.  So  also  there  is  the  word  '*  prompt," 
which  is  to  be  found  almost  universally  in  London  bought  and  sold 
notes  and  contracts  of  sale.  This  word,  as  used,  would  be  unintelli- 
gible to  persons  unacquainted  with  trade  terras  and  language.  And 
I  apprehend  that  when  such  terms  have  been  long  in  use,  and  of 
frequent  occurrence  in  Courts  of  law,  the  Judges  are  as  much  bonnd 
to  know  their  meaning  and  apply  them,  as  they  are  bound  to  knov 
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and  apply  the  ordinary  terms  of  law,  which  are  quite  unintelligible 
to  persons  not  lawyers.  Now,  the  terms  "insured'*  and  "not  insured" 
hftve  long  been  in  use  in  the  carrying  trade;  they  will  be  found  in 
th^  carriers'  notices  in  the  earliest  oases  upon  the  subject,  and  I  think 
are  substantially  recognised  in  the  Carriers  Act.  The  distinction  is 
tlitre  expressly  made  between  the  ordinary  rate  of  charge  for  carriage 
which  is  the  non-insured  rate,  and  the  increased  rate  of  charge  when 
the  ▼alu^;9nd  nature  of  the  goods  are  declared,  which  is  the  insured 
rate ;  atid'  when  these  marbles  were  directed  to  be  forwarded  not 
insured*  I  think  it  indicated  that  the  goods  were  to  be  forwarded  at 
the  ordinary  rate  of  charge,  and  not  at  the  insured  rate;  and  that  the 
owner  would  take  upon  himself  the  risk  of  the  loss  or  injury  which 
would  have  been  to  be  borne  by  the  defendants  if  the  nature  of  the 
gpods  were  declared,  and  an  insurance  paid  according  to  their  value. 
Now,  if  this  risk  was  to  be  borne  by  tne  owner,  it  is  the  inevitable 
consequence  that  the  defendants  were  not  to  be  responsible  for  it, 
which  is  the  agreement  averred  in  the  plea.  The  remaining  averment 
was  clearly  proved,  and,  in  my  opinion,  the  defendants  are  entitled  to 
have  the  verdict  upon  it  entered  for  them. 

I  have  hitherto  confined  myself  entirely  to  the  letter  of  the  1st 
August,  because  I  am  myself  satisfied  that  all  parties  understood  it 
as  I  have  above  mentioned.  But  I  apprehend  there  can  be  no  doubt 
whatever  that  when  it  is  to  be  determined  what  is  the  meaning  of  a 
particular  expression  in  a  letter,  previous  correspondence  between  the 
parties  upon  the  subject  may  be  looked  at  in  order  to  ascertain  it. 
The  cases  upon  the  Statute  of  Frauds  are  not  to  the  contrary,  and 
reason  and  common  sense  point  it  out  as  one  of  the  best,  probably  the 
very  best,  test  of  exposition.  Applying  this  test,  the  previous  letters 
show  the  meaning  of  the  term  "  not  insured"  to  be  what  I  have  stated, 
beyond,  as  it  seems  to  me,  the  possibility  of  cavil  or  doubt. 

For  the  above  reasons,  I  answer  your  Lordships'  first  question  in 
the  affirmative,  and  the  second  and  third  in  the  negative.  I  beg  to 
refer  to  the  case  of  Harrison  v.  The  London  and  Brighton  Railway 
Company  {ubt  $up.),  in  which  the  questions  arising  in  this  case  have 
been  discussed. 

Williams,  J. — Before  answering  your  Lordships'  questions  sepa- 
rately, I  think  it  better  to  express  my  opinion  generally  as  to  the 
construction  of  those  parts  of  the  7th  section  of  the  17  &  18  Vict.  c. 
81,  which  relate  to  the  points  in  controversy.  A  proper  course  for 
arriving  at  the  meaning  of  these  enactments  may  be  to  examine  the 
section  as  if  it  stood  without  the  introduction  of  the  first  proviso.  It 
would  then,  by  its  first  clause,  declare  to  be  null  and  void  every 
'  notice,  condition,  or  declaration  made  and  given  by  any  railway  Com- 
pany in  anywise  limiting  their  liability  for  the  loss  of,  or  for  any 
injury  to,  any  goods,  &c.,  if  occasioned  by  their  neglect  or  default.  On 
comparing  this  enactment  with  the  corresponding  one  in  the  4th  sec- 
tion of  the  Carriers  Act  (11  Geo.  4  &  1  Will.  4,  c.  68),  it  may  be  noted, 
that  the  Statute  of  Victoria  omits  the  word  **  public,"  which  was  pre- 
fixed to  the  words  "notice  and  declaration"  in  the  Carriers  Act  (and 
which  was  regarded  as  so  material  by  the  Court  in  Walker  v.  The 
York  and  North  Midland  Railway  Company  (u6i  sup.));  and  further, 
that  it  superadds  a  declaration  that  the  notices,  conditions,  and  decla-* 
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rations  shall  be  null  and  void;  and  the  effect  of  the  clause,  were  it  noi 
qualified  by  the  subsequent  proviso,  is,  as  it  fleems  to  me,  not  only  to 
render  all  such  notices,  conditions,  and  declarations  inoperative  per 
se,  but  to  nullify  all  contracts  which  ahall  be  founded  on  any  assent 
to  them. 

What,  then,  is  the  effect  of  the  proviso  having  been  introduced,  that 
the  statute  shall  not  prevent  the  Companies  from  making  such  "  con- 
ditions" with  respect  to  the  receiving,  forwarding,  and  delivering  of 
goods,  &c«,  as  shall  be  adjudged  to  be  just  and  reasonable?  The  effect 
appears  to  be,  that  the  first  clause  of  the  section  does  not  apply  to 
such  conditions;  but  they  are  allowed  to  operate  as  they  did  before 
the  statute  passed.  Now,  though  it  has  been  contended  on  behalf  of 
the  defendants  that  they  operated  as  limitations  which  a  carrier  had 
the  power  of  imposing  on  his  common-law  liability  by  way  of  special 
acceptance,  without  the  assent  of  the  customer,  yet  a  long  series  of 
cases  has,  in  my  opinion,  established  beyond  all  question,  that  they 
operated  only  as  special  contracts.  These  cases  have  been  so  fall/ 
c^ted  and  clearly  explained  bv  my  Brother  Blackburn,  that  it  woal^ 
be  wrong  if  I  were  to  trouble  your  Lordships  by  any  further  state- 
ment of  them.  If  this  be  so,  it  remains  to  inquire  whether  the  con- 
ditions thus  saved  by  this  earlier  proviso  do  not  necessarily  fall  within 
the  subsequent  proviso,  which  enacts  that  no  special  contract  shall  be 
binding  unless  it  is  signed. 

.  This  has  been  denied,  on  a  suggestion  that  the  term  ''special  ecm- 
tract,"  there  employed,  ought  not  to  be  understood  as  comprising 
conditions  emanating  from  the  carriers  themselves,  and  assented  to 
by  the  customer,  but  as  applying  only  to  contracts,  properly  so  called, 
naade  with  particular  persons  in  Uie  usual  way  by  mutual  bargain. 
And  inasmuch  as  it  is  manifest,  that  if  the  reasonable  conditions  saved 
by  the  earlier  proviso  are  to  be  deemed  special  contracts  within  the 
later,  it  must  follow  that  every  such  condition,  in  order  to  be  binding, 
must  be  reasonable  as  well  as  signed;  it  is  farther  argned,  that  a 
party  to  a  contract  ought  to  reflect,  and  be  his  own  judge,  as  to  the 
reasonableness  of  the  contract,  before  he  executes  it^  and  that  it  is 
improbable  that  the  Legislature  could  have  meant  to  invade  the 
ordinary  principle  of  justice,  which  forbids  him  to  avoid  it^  by  assert- 
ing  it  to  be  unreasonable.  But  the  words  of  the  proviso  seem  to  show 
that  the  statute,  by  the  expression  "special  contract^"  did  mean  to 
include  the  ordinary  transaction  of  a  condition  proposed  by  the  Com- 
panies to  a  customer,  and  assented  to  by  him ;  for  the  proviso  allows 
a  signature  of  the  special  contract  to  be  sufficient,  if  made  by  the 
customer,  or  by  the  person  delivering  the  goods  for  carriage,  which 
appears  to  point  to  the  case  of  a  contract  arising  simply  out  of  the 
transaction  of  goods  brought  to  a  railway  by  a  servant  of  the  owner, 
who  is  required  in  the  usual  way  to  sign  the  ticket,  expressing  the* 
conditions  on  which  the  Company  receive  the  goods.    And  as  to  the 
suggested  invasion  of  the  principle,  that  a  party  who  has  chosen  to 
enter  into  a  contract  shall  not  be  allowed  to  dispute  its  being  reason- 
able, it  must  be  observed,  that  the  proviso  does  not  apply  to  idl  special 
contracts  between  railways  and  their  customers,  but  only  to  such  as 
respect  the  ''receiving,  forwarding,  and  delivering"  of  goods,  &c;  and 
farther,  that  the  special  contracts,  the  reasonableness  of  which,  accord- 
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ing  to  the  plainttfT^s  contentioti^  the  Legislature  allows  the  caetomer 
to  dispute,  are  confined  to  oonditions  bj  which  the  Companies  limit 
their  liability  as  to  the  "receiving,  forwarding,  and  delivering"  of 
goods.  Considering  that  these  conditions  are  usually  imposed  sud* 
denly  at  the  moment  of  delivery,  when  due  reflection  as  to  their 
import  and  extent,  or  a  repudiation  of  them,  if  not  impracticable,  is  at 
least  inconvenient  and  irksome  to  the  eustomer,  or  the  servant  be 
employs,  to  deliver  the  goods  to  the  Company,  it  does  not  appear  to 
nie  to  be  an  absurd  or  harsh  piece  of  legislation  to  enact,  that  not- 
withstanding the  Company  obtain  the  requisite  signature  to  the  special 
contract,  it  shall  still  be  open  to  the  customer  to  contend  before  a 
Court,  that  the  conditions  contained  in  it  cannot  be  regarded  as  just 
and  reasonable. 

On  these  grounds,  I  am  of  opinion  that  the  true  construction  of  the 
Act  is  that  put  upon  it  by  the  Court  of  Common  Pleas  in  Simons  tv 
The  Great  Western  Railway  Company,  viz.,  that  a  condition  limiting 
the  liability  of  a  railway  Company  for  loss  or  injury  occasioned  by 
their  neglect  or  default  is  null  and  vcid,  unless  it  is  just  and  reasona- 
ble, and  stated  in  a  signed  contract. 

It  follows,  that  I  must  answer  your  Lordships'  third  question  in 
the  afSrmative,  because  (as  it  was  put  by  my  learned  Brother  Cromp* 
ton  in  the  Court  of  Queen's  Bench)  the  fifth  plea  avers  that  the  de^ 
fendants  made  the  condition,  and  that  the  plaintiff  assented  to  it ;  and 
as  I  am  of  opinion  that,  according  to  the  true  construction  of  the 
statute,  there  was  no  binding  assent,  the  plaintiff  is  entitled  to  have 
the  verdict  entered  for  him  on  that  plea. 

As  to  the  first  of  your  Lordships'  questions,  I  answer  it  in  the 
affirmative^  for  the  reasons  given  by  Lord  Chief  Justice  Erie,  in  the 
judgment  which  he  delivered  on  the  second  point  in  Harrison  v. 
The  London  and  Brighton  Railway  Company  {ubi  sup.). 

As  to  the  seoond  question  of  your  Lordships,  I  am  of  opinion  that 
the  plaintiff  ia  entitled  to  have  the  verdict  entered  for  him  on  the 
fourth  plea.  I  have  heard  nothing,  in  the  arguments  at  the  bar  of  this 
House,  which  has  altered  the  opinion  which  I  expressed  oa  this  point 
in  the  Exchequer  Chamber,  to  which  I  crave  leave  to  refer  your 
Lordships. 

Pollock,  C.  B. — ^In  answer  to  the  first  question  of  vour  Lordships, 
I  am  of  opinion  that  the  condition  (understood,  as  I  think  it  must  be 
understood,  with  reference  to  stat.  17  &  18  Vict.  c.  31,  s.  7),  is  a  just 
and  reasonable  condition.  The  7th  section  of  the  statute  makes  every 
notice,  condition,  or  declaration  null  and  void  which  limited  the 
responsibility  of  the  Company  for  loss  or  injury  occasioned  by  the 
neglect  or  default  of  the  Company  or  its  servants.  But  it  is  expressly 
provided  in  the  same  section,  that  it  shall  not  prevent  a  Company 
from  making  conditions,  which  I  understand  to  mean,  from  limiting 
its  responsibility  with  reference  to  other  accidents  or  mischief  not 
arising  from  the  neglect  or  default  of  the  Company  or  its  servants 
(for  which,  as  insurers,  they  otherwise  would  by  law  be  liable) ;  and 
I  think  this  condition  must  be  read  as  applying  to  those  oases  is 
which  it  was  competent  to  the  Company  to  limit  their  responsibility, 
ftod  not  to  those  where  it  was  not ;  and  so  reading  it,  it  appears  to  me 
to  be  a  most  reasonable  and  just  eonditioa ;  and,  indeed,  it  is  in  the 
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gpirit  of  the  second  proviso.  It  is  quite  right,  that  carriers  should  be 
responsible  for  their  own  negligence  and  that  of  their  servants ;  bat 
when  they  are  called  upon  to  pav  for  damage  as  insurers  only,  common 
fairness  seems  to  require  that  they  should  be  paid  according  to  the 
risk  they  run ;  that  is,  according  to  the  value  of  the  goods. 

In  answer  to  the  second  question,  I  am  of  opinion  that  the  plaintifF 
is  not  entitled  to  have  the  verdict  entered  for  him  upon  the  foarth 
plea,  because  it  appears  to  me  that  the  fourth  plea  was  proved.  I 
think  a  contract  may  always  be  explained  by  the  surrounding  circom-^ 
stances,  just  as  a  will,  or  indeed  any  other  instrument,  may ;  and, 
looking  at  the  surrounding  circumstances,  I  think  the  letter  of  the  1st 
August  is  alone  sufficient  and  satisfactory  evidence  of  what  the  parties 
meant.  But  if  there  be  anv  doubt  whether  that  letter  alone  would  be 
sufficient,  I  am  of  opinion  that,  coupled  with  the  rest  of  the  correspond- 
ence and  written  communications,  the  meaning  and  intention  of  each 
party  is  perfectly  clear,  and  they  came  to  the  agreement  stated  in  the 
fourth  plea  which  was  signed  in  the  note  of  the  1st  August. 

In  a  case  where  a  contract  is  to  be  collected  from  a  correspondence, 
and  a  letter  is  written  in  answer  to  another  letter,  I  apprehend,  if  it 
be  clearly  shown  that  the  second  letter  was,  in  fact,  written  in  answer 
to  the  first,  the  first  may  be  read  to  explain  the  second,  although  the 
second  does  not  expressly  refer  to  it.  On  the  10th  July,  1857,  a  letter 
was  written  from  Meigh  &  Son  to  the  defendants,  inquiring  the  rate 
of  insurance  on  marble.  Subsequent  to  that  letter  of  inquiry,  the 
defendants  delivered  to  Mr.  Mieigb  the  conditions,  among  which  was, 
''That  the  Company  shall  not  be  responsible  for  the  loss  of,  or  injarj 
to,  marbles,  &c.,  unless  declared  and  insured  according  to  their  value/ 
There  was  some  other  correspondence  in  writing  on  the  subject,  which, 
without  reference  to  any  verbal  communications,  in  my  judgnienl^ 
leaves  no  doubt  what  was  meant  by  the  letter  of  the  1st  August.  It 
appears  to  me,  that  from  what  passed  in  writing  between  the  parties 
(and  I  think  we  ought  to  look  at  the  whole  of  it),  the  meaning  of  the 
letter  of  the  1st  August  becomes  no  longer  doubtful ;  and  that  the 
fourth  plea  is  proved. 

In  answer  to  the  third  question,  I  am  of  opinion  that  the  plaintiff 
is  not  entitled  to  have  the  verdict  entered  for  him  upon  the  fifth  plea. 
The  7th  section  of  the  statute,  while  it  renders  void  any  condition 
which  would  exempt  the  Company  from  liability  to  loss  arising  from 
the  neglect  of  the  Company  or  their  servants,  leaves  it  open  to  them 
to  make  any  condition,  which  shall  be  deemed  just  and  reasonable  by 
the  Judge  before  whom  the  question  shall  arise,  that  limits  their 
liability  as  to  other  losses,  which  I  take  the  present  to  be.  In  a 
second  proviso,  the  loss  to  be  recovered  for  injury  dune  to  animals  is 
limited  as  to  each  class,  unless  at  the  time  of  delivery  a  higher  value 
is  declared ;  in  which  case  the  Company  is  authorizi^  to  demand,  by 
way  of  compensation  for  the  increased  risk,  a  reasonable  percentage 
on  the  excess  of  the  declared  value.  There  is  then  a  proviso,  that  no 
special  contract  between  the  Company  and  any  person  delivering 
goods  to  be  carried,  shall  be  binding  unless  the  same  be  signed  by  the 
party  or  the  person  delivering  the  goods.  It  is  quite  clear,  that  beside 
the  general  condition  attached  (when  lawful  and  just  and  reasonable) 
to  certain  articles  and  certain  branches  of  trade,  it  was  quite  compe* 
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tent  to  the  Company  to  enter  into  a  special  agreement  in  any  particu- 
lar case,  taking  that  individual  delivery  out  of  the.  general  law  as  to 
carriers,  and  also  out  of  any  general  condition  or  declaration  made  by 
the  Company  in  pursuance  of  the  first  proviso  in  the  7th  section. 
And  this  right  on  the  part  of  the  carrier  to  make  a  special  contract 
with  his  customer  is  recognised  and  protected  by  the  6th  section  of 
the  11  Geo.  4  &  1  Will.  4^  c.  68,  by  wbijoh  it  is  provided,  that  nothing 
in  that  Act  shall  be  construed  to  annul  or  affect  any  special  contract 
between  the  carrier  and  the  person  whose  goods  are  to  be  conveyed. 
And  this  is  the  sort  of  special  contract  which  by  the  fourth  proviso  is 
required  to  be  signed.  Such  special  contracts  might  arise  in  various 
cases,  such  as  on  the  carriage  of  treasure  or  articles  of  extraordinary 
or  unusual  value,  or  of  race-horses,  or  horses  for  breeding,  which 
might  require  particular  accommodation ;  and  to  guard  against  fraud, 
they  are  required  by  the  last  statute  to  be  signed.  It  seems  quite 
superfluous  to  allow  the  Company  to  make  general  conditions,  and  at 
the  same  time  to  require  that,  in  addition  to  a  full  knowledge  of  sucfai 
conditions,  and  the  notice  thereof,  and  acquiescence  therein,  there 
shall  be  in  every  case  of  such  delivery  a  special  contract  signed.  No 
doubt,  an  arrangement  by  which  the  owner  of  the  goods  delivers  them 
to  the  Company,  subject  to  a  condition  or  declaration,  and  the  Com- 
pany accepts  them  accordingly,  may  be  technically  considered  a  con^ 
tract,  and  in  one  sense  a  special  contract.  But  it  is  not,  in  my  judg- 
ment, the  sort  of  special  contract  meant  by  the  proviso  in  question* 
I  think  the  sort  of  contract  which  arises  out  of  a  general  notice  appli- 
cable to  all  goods  of  a  certain  description  is  rather  a  general  contract 
than  a  special  contract.  And  I  think  the  fourth  proviso,  which 
requires  the  special  contract  to  be  signed,  relates  only  to  a  special 
contract  belonging  to  the  i)articular  individual  case,  and  not  to  a 
contract  arising  out  of  a  notice  or  condition  as  to  the  mode  of  conduct- 
ing a  particular  branch  of  railway  business. 

In  this  Court  of  error,  before  your  Lordships,  I  am  entitled 
to  say,  that  on  this  point  I  differ  from  the  judgment  of  the  Court  of 
Exchequer  Chamber,  in  the  case  of  M'Manus  v.  The  Lancashire  and 
Yorkshire  Railway  Company  (ubiaup,),  and  from  the  opinion  of  Lord 
Chief  Justice  Jervis,  on  jwhich  it  was  founded,  as  reported  in  18  C. 
B.  829.  And  with  the  greatest  respect  for  the  learned  Judges  who 
delivered  the  judgments  from  which  I  differ,  it  appears  to  me,  that 
wiien  they  delivered  those  judgments,  they  omitted  to  consider  that 
"  special  contracts,"  eo  nomine,  were  mentioned  and  provided  for  in 
the  first  Act ;  and  that  the  fourth  proviso  of  the  7th  section  of  the 
second  Act  merely  requires  such  special  contracts  to  be  in  writing. 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  first  question  put  by 
your  Lordships  in  this  case  should  be  answered  in  the  negative.  The 
effect  of  the  condition  to  which  the  question  refers  is  to  secure  immu- 
nity to  the  Company  from  all  liability  in  respect  of  injury  arising 
from  their  own  negligence  in  the  event  of  goods  not  being  declared 
and  insured  according  to  their  value.  I  am  of  opinion  that  such  a 
condition  is  not  a  just  and  reasonable  condition,  witliin  the  true  intent 
and  meaning  of  the  7th  section  of  the  17  &  18  Vict.  c.  31.  In  considering 
this  question,  it  appears  to  me  important  to  bear  in  mind,  that  in  every 
aystem  of  law  with  which  we  are  acquainted,  the  contract  of  the  cart 
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tier  involves  tbe  obligation-  of  applying  rieasonable  care  and  diligetiee 
in  the  custody  and  conveyance  of  the  thing  to  be  carried.  No  doabt, 
it  was  always  by  our  law  competent  to  a  carrier,  in  respect  of  articles 
as  to  which  he  did  not  hold  himself  out  as  a  common  carrier,  to  insist 
on  a  special  contract,  and  by  the  terms  of  it  to  limit  the  extent  of  his 
liability.  But  the  fact,  that,  in  the  absence  of  any  special  agreemeDt, 
which,  of  course,  would  supersede  tbe  law,  the  obligation  to  use  doe 
care  and  diligence  in  dealing  with  the  subject-matter  of  the  bailment 
attached,  by  operation  of  law,  upon  the  contract  to  carry,  shows  that, 
in  the  eye  of  the  law,  it  was  deemed  reasonable  that  this  obligation 
should  form  part  of  the  duty  of  the  carrier.  It  is,  no  doubts  equally 
true  that  the  interference  of  the  Legislature  in  passing  the  1  Will.  4, 
c.  68,  commonly  called  the  Carriers  Act,  also  shows  that,  in  the  opinion 
of  the  Legislature,  the  liability  of  the  carrier  at  common  law  went 
beyond  what  was  just  and  reasonable.  I  think  it  may  be  doubted 
whether  the  intention  of  the  Legislature  in  passing  the  Carriers  Act 
was  to  do  more  than  relieve  the  carrier  from  that  larger  responsibility 
which  the  common  law  cast  upon  him^  and  whereby  he  became  liable^ 
as  an  insurer,  for  loss  or  injury  arising  from  causes  against  which  no 
care  or  diligence  could  guard.  It  may  be  doubted  whether  the  iuten- 
tion  was  to  enable  the  carrier,  by  a  mere'  notice,  to  relieve  himself, 
even  in  respect  of  the  exceptional  articles  to  which  the  Act  refers,  from 
all  responsibility  for  negligence,  unless  a  premium  were  paid  to  him 
to  insure  due  attention  and  care  on  his  part.  Such,  however,  has 
been  held  to  be  the  effect  of  the  language  and  provisions  of  the  Act, 
taken  together;  and,  judicially  speaking,  I  cannot  but  aoquiesce  in 
the  propriety  of  such  construction.  Be  this,  however,  as  it  may,  it  is 
obvious  that  the  cases  provided  for  by  the  Carriers  Act  stand  on  a 
peculiar  ground.  In  the  articles  to  which  that  Act  relates,  the  value 
of  the  commodity  to  be  carried  is  so  immensely  disproportioned  to 
the  bulk,  and  consequently  to  the  freight  received  by  the  carrier, 
that  while  the  freight  would  be  inadequate  to  compensate  him  for 
the  risk  incurred,  the  consequences  of  negligence  by  a  servant  might 
involve  him  in  utter  ruin.  The  Legislature,  therefore,  might  well 
authorize  the  carrier  to  insist,  not  only  on  having  the  nature  of  the 
article  declared  to  him,  but  also  on  the  payment  of  an  increased 
freight,  or  that  the  article  shall  be  carried  at  the  entire  risk  of  the 
owner.  In  like  manner  the  value  of  a  race-horse,  or  of  animals  of  a 
particular  breed,  may,  in  some  instances,  be  so  far  beyond  the  ordinary 
run,  that  the  ordinary  rate  of  freight  may  be  an  inadequate  remunera- 
tion to  the  railway  carrier  for  incurring  the  risk  of  having  to  make 
good  loss  arising  from  the  negligence  of  servants.  Hence  the  protec* 
tion  afforded  by  the  second  proviso  of  this  section. 

In  all  these  instances  the  Legislature  has  thought  it  reasonable 
(doubtless  on  the  ground  to  which  I  have  referred)  that  the  carrier 
should  be  protected  from  liability,  unless  a  higher  freight  be  paid. 
But,  in  thus  providing,  the  Legislature  has  been  careful  to  enumerate 
specifically  the  particular  articles  in  respect  of  which  the  carrier  should 
have  this  immunity.  Nowhere  is  it  said  that  the  provisions  of  tbe 
Carriers  Act  may  be  extended  to  any  article  not  mentioned  in  it,  evei 
though,  to  use  the  language  of  this  condition,  such  article  may  be 
'^  more  than  ordinarily  hazardous^''    I  c&nnot  but  think  that  we  bare 
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thus  a  legislative  expoBition  afforded  us  of  the  extent  to  which  Parlia* 
inent  deemed  it  reasonable  that  the  carrier  should  be  absolved  from 
the  liability  to  which  he  would  ordinarily  be  subject.  And  though, 
of  course,  I  readily  concede  that  the  legislation  to  which  I  have  been 
adverting  leaves  special  contracts  untouched,  yet,  in  construing  a 
statute  by  which  the  Legislature  has  intended  to  put  a  restraint  on 
the  po^erof  carriers  to  protect  themselves  by  special  contracts  in 
respect  of  negligence,  the  extent  to  which  Parliament,  in  affording  to 
carriers  a  statutory  protection,  has  thought  it  reasonable  that  that 
protection  should  go,  appears  to  me  not  an  unsafe  or  inappropriate 
guide. 

I  cannot  but  look  upon  the  statute  which  your  Lordships  are  now 
called  upon  to  construe  as  a  verv  salutary  one.  It  certainly  was 
intended  to  be  a  remedial  one;  and  its  efficacy  should  not,  as  I  hum- 
bly think,  be  lessened  by  judicial  exposition.  In  construing  such  a 
statute  I  am  fully  sensible,  as  no  doubt  Parliament  was  in  passing  it, 
of  the  great  importance,  as  a  general  rule,  of  leaving  parties  free  to 
niake  their  own  contracts.  But  even  a  rule  so  sound  and  general  in 
its  application  is  subject  to  exceptions ;  and  one  of  these  is  the  case 
where,  as  in  the  present  instance,  one  of  the  contracting  parties  is 
entirely  in  the  power  of  the  other.  There  cannot  be  a  doubt  that, 
practically  speaking,  the  introduction  of  railways  has  destroyed  the 
competition  which  formerly  existed,  and  the  effect  of  which  was  to 
secure  to  the  goods  owner  fair  and  reasonable  terms  from  the  carrier. 
Between  certain  distant  termini,  indeed,  between  which  there  happens 
to  be  more  than  one  line  of  railway,  as,  for  instance,  between  London 
and  York,  or  London  and  Exeter,  some  competition  may  be  said  to 
exist;  but  over  the  greater  portion  of  the  country,  and  even  on  the 
lines  to  which  I  have  just  referred,  between  all  the  intermediate 
places,  it  is  idle  to  talk  of  competition  as  practically  existing.  On 
the  other  band,  the  absence  of  other  means  of  conveyance,  as  well  as 
the  increased  rapidity  of  transport,  compels  the  owner  of  goods,  at 
least  for  all  the  purposes  of  business,  to  resort  to  railway  conveyance. 
He  is  thus  at  the  mercy  of  the  carrier,  and  has  no  alternative  but  to 
submit  to  any  terms,  however  unjust  and  oppressive,  which  the  latter 
may  think  fit  to  impose. 

The  history  of  the  judicial  decisions  which  have  taken  place  on 
contracts  of  this  nature,  and  the  legislation  which  has  followed  on 
those  decisions,  abundantly  show  that  the  Act  which  your  Lordships 
are  now  considering  was  passed  by  the  Legislature  for  the  express 

Eurpose  of  protecting  the  public  from  the  abuse  of  a  power  which  the 
legislature  itself,  by  assisting  to  create  these  great  Companies,  had 
helped  to  bring  into  existence.  Masters  of  the  field,  railway  Gom« 
panies  lost  no  time  in  introducing  into  their  contracts  conditions  of 
immunity,  not  only  against  liability  in  respect  of  loss  or  injury  arising 
from  circumstances  beyond  their  control,  but  also  against  liability  in 
respect  of  loss  or  injury  resulting  from  their  own  negligence,  however 
gross  and  inexcusable.  And  to  these  stipulations  Courts  of  law  felt 
themselves  compelled  to  give  effect,  on  the  undeniable  principle  that, 
in  the  absence  of  fraud  or  illegality,  Courts  of  justice  are  bound  to 
give  effect  to  conditions,  however  stringent  and  oppressive,  to  which 
the  parties  to  a  contract  have  deliberately  agreed.  Thus,  for  instanca^ 
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in  Shaw  v.  The  York  and  North  Midland  Bailway  Companj  (vbi8vp.\ 
as  also  in  Aasten  v.  The  Manchester,  Sheffield,  and  Lincolnshire  Bail- 
way  Company  (ubi  sup.),  the  plaintiff's  horses,  and  in  Chippendale  r. 
The  Lancashire  and  Yorkshire  Bailway  Company  {ubi  sup.),  the  plain- 
tiff's cattle,  had  been  injured  by  the  negligence  of  the  defendants' 
servants ;  yet,  as  in  each  of  these  cases  the  plaintiff  had  signed  a 
memorandum  that  all  risks  of  conveyance  were  to  be  borne  by  the 
owner,  the  defendants  were  held  free  from  all  liability.  The  climax 
to  this  series  of  decisions  occurred  in  the  case  of  Carr  v.  The  Lan- 
cashire and  Yorkshire  Bailway  Company  {ubi  sup.).  There  the  Com- 
pany, on  undertaking  to  carry  the  plaintiff's  horse,  had  made  him 
sign  a  ticket,  on  which  was  printed  a  condition  that  the  plaintiff  should 
undertake  '*  all  risks  of  conveyance  whatsoever,"  and  that  the  Com- 
pany should  **  not  be  responsible  for  any  injarv  or  damage,  however 
caused."  And  though  the  jury  found  that  the  loss  of  the  horse  arose 
from  **  gross  negligence,"  the  Court  of  Exchequer  felt  themselves 
compelled,  upon  the  true  and  proper  meaning  of  the  words,  to  decide 
in  favour  of  the  defendants.  In  that  case  Lord  Wensleydale  (thea 
Baron  Parke),  in  delivering  judgment,  observed,  with  reference  to  the 
argument  on  the  inconvenience  arising  from  such  contracts,  that  that 
*'  was  not  matter  for  the  interference  of  the  Court,  but  must  be  left  to 
the  Legislature,  who  mi^ht,  if  they  pleased,  put  a  stop  to  this  mode 
which  the  carriers  had  adopted  of  limiting  their  liability." 

The  Legislature  did  interfere.  In  a  very  short  time  after  the 
decision  in  Carr  v.  The  Lancashire  and  Yorkshire  Bailway  Company 
was  pronounced,  the  Act  of  Parliament  was  passed  upon  which  the 
present  question  arises.  It  cannot  be  doubted  that  the  object  of 
the  Legislature  in  passing  it  was  to  prevent  these  contracts,  in  which 
liability  for  negligence  is  either  entirely  excluded,  or  made  conditional 
on  the  payment  of  a  premium.  However  vast  may  be  the  advantages 
which  railway  communication  affords,  the  complete  monopoly  of  the 
carrying  business  of  the  country  which  the  railway  system  necessarily 
involves,  rendered  legislative  interference  requisite  to  protect  thoss 
who  have  goods  to  be  carried,  against  unjust  and  unreasonable  terms. 

There  are  some  things,  no  doubt,  and  it  is  to  these  that  the  first 
proviso  of  the  section  is  directed,  in  respect  of  which,  reference  being 
had  to  the  increased  risk  arising  from  railway  conveyance,  it  may  be 
reasonable  that  railway  Companies  should  be  at  liberty  to  impose 
terms  with  a  view  to  prevent  the  possible  negligence  of  their  servants 
or  to  diminish  the  mischief  that  may  result  from  it.  Thus,  it  may  hi 
just  and  reasonable  that  railway  carriers  should  be  correctly  informed 
of  the  nature  and  character  of  the  goods  they  are  called  upon  to  con- 
vey, so  that  increased  vigilance  and  care  may  be  applied  when  called 
for  by  the  nature  or  the  higher  value  of  the  articles.  So,  again,  refe^ 
ence  being  had  to  the  uncertainties  of  railway  conveyance,  and  the 
fluctuations  of  traffic  on  an  extended  line  of  railway,  it  might  be 
thought  reasonable  that  railway  carriers  should  be  at  liberty  to  stipo* 
late  not  to  be  answerable  for  delay  arising  from  unforeseen  causes. 
Other  instances  might  be  adduced,  in  which,  with  a  view  to  the  safer 
and  more  convenient  working  of  railway  traffic,  it  might  be  reasonable 
that  conditions  should  be  imposed  on  the  customer.  But  to  sav,  save 
ia  the  peculiar  and  exceptional  cases  provided  for  by  special  I^islt- 
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iion,  that  it  is  reasonable  that  a  Company  who  undertake  to  carry 
goods  may  insist  ob  an  absolute  and  unqualified  freedom  from  all 
liability  in  respect  of  negligence,  or,  in  addition  to  the  ordinary  rate 
of  charge,  may  exact  a  premiam  to  insure  protection  to  the  goods- 
owner  against  their  own  negligence,  appears  to  me,  I  must  say,  a  pro- 
position altogether  untenable. 

It  is  unnecessary  to  consider  how  far,  if  a  Company  established  a 
two*fo1d  rate  of  charge,  a  higher  and  a  lower,  and  gave  the  customer 
the  option  of  paying  less  than  the  ordinary  freight,  on  the  condition 
of  taking  all  risk  upon  himself,  such  a  proceeding  would  be  reason- 
able. That  case  is  not  before  your  Lordships.  There  is  nothing  here 
to  show  that  the  freight  paid  by  the  plaintiff  was  not  the  full  rate  of 
charge  payable  on  commodities  of  this  class.  And  the  doctrine  con- 
tended for  goes  the  length  of  asserting  for  the  carrier  a  right  to  throw 
the  entire  risk  on  the  owner,  without  even  affording  him  the  option 
of  obtaining  insurance  by  the  payment  of  a  premium. 

A  further  reason  for  preventing  railway  Companies  from  too  easily 
divesting  themselves  of  responsibility  for  negligence  is  to  be  found 
in  the  fact  with  which  every  day's  experience  unhappily  makes  us 
iamiliar,  that  loss  or  injury  too  frequently  arises  from  the  negligence 
of  some  of  the  numerous  servants  whom  railway  Companies  are  under 
the  necessity  of  employing.  It  is  only  by  the  utmost  vigilance  on  the 
part  of  those  to  whom  the  management  of  railway  affairs  is  committed 
that  this  evil  can  be  kept  at  its  lowest  point.  And  the  effect  of 
sanctioning  such  a  condition  as  the  present  will  obviously  be,  either 
to  compel  those  who  have  goods  to  be  conveyed  to  submit  to  undue 
exaction,  or,  in  the  event  of  their  refusing  to  pay  the  required  pre- 
mium, to  deprive  them  of  the  protection  which  the  interest  of  the  rail- 
way Companies  in  preventing  negligence  on  the  part  of  their  servants 
would  otherwise  secure  to  them. 

It  is  scarcely  necessarv  to  observe  that  this  Act  leaves  railway 
carriers  wholly  unfettered  in  taking  measures  to  exclude  the  liability 
in  respect  of  inevitable  accident,  which  the  law  of  England,  perhaps 
with  undue  rigour,  casts  upon  them.  The  Act  deals  only  with  the 
matter  of  negligence,  which  the  carrier  has  the  means  and  opportunity 
of  guarding  against,  while  the  owner  of  the  goods,  who  has  necessarily 
parted  with  the  custody  of  them,  has  not.  In  the  relative  positioii 
of  the  parties,  it  is  right  as  well  as  expedient  that  the  carrier  shall 
be  prevented  from  too  easily  divesting  himself  of  the  obligation  to 
apply  the  diligence  and  care  which  can  alone  insure  the  safety  of  the 
thing  intrusted  to  him. 

Independently  of  this  general  reasoning,  there  are  two  special 
grounds  on  which  it  appears  to  me  that  such  a  condition  as  the  present 
cannot  be  upheld.  In  the  first  place,  it  is  to  be  observed,  that  in  this 
contract,  as  indeed  in  all  the  others  of  a  like  character  which  have 
eome  under  discussion,  no  exception  is  made  in  respect  of  loss  or 
injury  arising  from  felonious  acts  by  the  Company's  servants.  But 
the  Legislature,  in  giving  the  carrier  the  large  protection  afforded  by 
the  Carriers  Act,  thought  it  right  to  make  a  special  exception  in  this 
particular.  We  have  here,  it  seems  to  me,  a  statutory  exposition  of 
the  degree  of  protection  which  the  Legislature  has  thought  shouid, 
under  special  ciroamstances,  be  afforded  to  the  carrier.    The  present 
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stipulation  goes  farther,  and  if  not  bad  on  gen^^l  gronnds,  as  I  un- 
doubtedly think  it  is,  must,  I  conceive,  be  held  bad  on  this. 

Again :  it  should  be  borne  in  mind  that  the  Carriers  Act  had  refer- 
ence to  cases  in  which  the  carrier  was  at  liberty  to  fix  his  own  rate 
of  charge,  whereas  railway  Companies,  by  the  Acts  by  which  tbej  are 
constituted  or  regulated,  are  limited  to  fixed  and  specified  rates.  Bat 
if  the  principle  upon  which  the  present  condition  is  contended  for  be 
good,  it  would  be  competent  to  railway  Companies  to  superadd  to  the 
maximum  rate  allowed  by  their  Acts  an  extra  sum  for  insurancBL 
I  cannot  think  that,  where  no  such  power  is  given  by  special  enact- 
ment, this  can  be  a  reasonable  proceeding. 

Being,  for  these  reasons,  clearly  of  opinion  that  this  condition  is 
unreasonable,  it  follows  as  a  necessary  consequence,  that^  in  mj 
opinion,  the  plaintiff  is  entitled  to  judgment  on  the  fifth  plea. 

The  question  on  the  fourth  plea  remains  to  be  disposed  of.  As  to 
this,  I  am  inclined  to  concur  with  the  majority  of  the  Court  of  Ex- 
chequer Chamber  in  thinking  that  the  correspondence  between  the 
parties  amounted,  in  effect,  to  a  signed  contract ;  but  I  am  neyeitbe- 
less  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 

The  judgment  of  the  Court  of  Exchequer  Chamber,  if  I  understand 
it  rightly,  is  based  on  the  assumption,  that  provided  there  be  a  special 
contract  signed  between  the  parties,  the  leading  enactment  of  the  7th 
section,  whereby  a  condition  for  immunity  in  respect  of  negligence, 
unless  reasonable,  is  rendered  inoperative,  no  longer  applies.  This 
position  appears  to  me  to  be  altogether  unwarranted.  In  the  first 
place,  it  assumes  that  the  last  proviso  but  one  in  sect.  7  is  a  substan- 
tive enactment ;  whereas  to  my  mind  it  is  cjuite  plain  that  this  proviso 
is  itself  only  a  proviso  on  the  first  proviso  of  the  section.  In  the 
second  place  it  assumes,  I  think  quite  as  unwarrantably,  that  this 
penultimate  proviso  authorizes  a  condition  for  immunity  in  respeet 
of  negligence  in  a  signed  contract — thereby  converting  a  disabling 
provision  into  an  enaUing  one — a  negative  provision  into  an  affirma- 
tive one — reading  the  enactment,  that  no  special  contract  shall  be 
binding  unless  signed  by  the  party  as  though  it  were  written,  ''t 
special  contract,  if  signed  by  the  party,  may  contain  a  condition  for 
non-liability  in  respect  of  negligence" — a  reading  which,  as  it  seems 
^to  me,  cannot  be  justified  upon  any  sound  canon  of  oonstructioo. 
Moreover,  this  reason  obviously  involves  this  startling  consequence: 
it  ascribes  to  the  Legislature  the  singular  inconsistency  of  sanctioning 
as  just  and  reasonable  in  a  written  contract  that  which  it  prohibits  as 
unjust  and  unreasonable  in  a  verbal  one;  for  it  is  quite  plain  that  the 
•leading  enactment  of  sect.  7  has  reference  to  actual  contracts.  Not 
.only  is  the  word  "condition"  inconsistent  with  anything  other  than 
an  actual  contract,  but  the  enactment  itself,  except  in  the  case  of  aa 
-actual  contract,  would  have  been  wholly  superfluous  and  uncalled  for. 
For,  long  before  the  passing  of  this  Act,  the  law  had  been  settled,  that 
no  notice  or  declaration  on  the  part  of  a  carrier  would  have  the  effisct 
of  limiting  his  liability,  unless  it  were  shown  to  have  been  brought 
:to  the  knowledge  of  the  other  party,  so  as  to  afford  proof  of  a  oontnust 
between  them  on  the  terms  of  the  declaration  or  notice.  And  of  course 
such  a  contract  would  be  a  special  one,  as  departing  from  the  ordinary 
terms  which  the  law  implies  in  a  bailment  of  this  nature. 
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.  It  18  plain,  tKerefore,  that  the  leading  enactment  of  sect.  7  has  refer- 
ence to  special  contracts.  And  this  being  so,  what  possible  ground 
can  be  suggested  for  supposing  that  the  Legislature  intended  to  permit 
terms  in  a  written  contract,  of  which  it  prohibited  the  introduction  in 
a  parol  one?  Unless,  indeed,  it  should  be  said  that  that  which  is 
unjust  and  unreasonable  in  the  one  form  of  contract  becomes  just  and 
reasonable  in  the  other.  But,  independently  of  this  absurdity,  the 
circumstances  under  which  this  Act  was  passed  show  plainly  that  it 
never  could  have  the  intention  of  Parliament  to  apply  the  restriction 
on  conditions  in  respect  of  negligence  to  verbal  contracts  alone.  The 
cases  in  the  Courts  of  law  to  which  I  have  before  referred,  down  to 
Carr  v.  The  Lancashire  and  Yorkshire  Railway  Company  (which  case 
led  to  an  appeal  to  the  Legislature,  and  so  to  the  present  statute),  were 
all  cases  in  which  there  had  been  a  written  special  contract,  signed  by 
the  parties.  Yet,  as  I  have  already  said,  it  was  these  very  eases  which 
led  to  the  statute  which  is  now  under  consideration.  Nor  could  it 
have  escaped  the  attention  of  the  Legislature,  any  more  than  it  will 
that  of  your  Lordships,  that  if  it  were  open  to  railway  Companies  to 
render  a  condition  of  this  kind  effectual,  by  making  it  part  of  a  signed 
oontract,  the  7th  section  of  this  Act  would  at  once  become  a  dead 
letter.  The  owner  of  goods  who  desires  to  send  them  by  railway, 
being,  as  I  have  before  pointed  out,  in  the  power  of  the  railway  carrier, 
has  no  more  option  as  to  signing  a  printed  or  written  paper  than  he 
has  as  to  accepting  a  ticket;  and  we  know  that,  in  practice,  railway 
Companies,  who  seek  to  establish  such  conditions^  insist  on  having 
the  signature  of  the  customer  to  their  terms. 

A  further  inconvenience  which  would  arise  from  reading  the  pro- 
viso in  question  as  a  substantive  enactment,  instead  of  as  a  qualifica- 
tion of  the  first  proviso,  is,  that  it  would  then  embrace  all  special 
contracts  whereby  railway  Companies  sought  to  limit  their  common- 
law  liability  as  insurers.  Yet  it  is  plain  that  the  section  never  was 
intended  to  apply  to  the  latter  contracts,  or  to  fetter  the  power  of  the 
Companies  to  limit  their  liability  otherwise  than  in  respect  of  negli- 
gence. 

On  the  other  hand,  if  the  penultimate  proviso  of  the  section  be 
read,  as  it  seems  to  me  it  should  be  read,  as  being  itself  a  proviso  on 
the  first,  none  of  these  anomalies  and  inconveniences  arise,  and  the 
section,  with  its  provisoes,  becomes  a  consistent  and  intelligible  whole. 
We  have  first  the  leading  enactment  of  the  section  with  its  first  pro- 
viso, rendering  in  general  terms  stipulations  for  non-liability  in  case 
of  neglect  in  contracts  (whether  verbal  or  written)  inoperative,  unless 
they  be  such  as  a  Court  or  Judge  shall  deem  just  and  reasonable ; 
after  which  we  have  the  further  provision,  that  contracts  into  which 
such  stipulations  are  introduced  (and  which  thereby  necessarily  be- 
come special  contracts)  shall  still  not  be  binding,  unless  signed  by 
the  parties  to  be  afiected  by  them.  A  reason  for  which  latter  pro- 
vision is  readily  to  be  found  in  the  fact,  that  conditions  of  this  nature, 
being  often  printed  in  small  characters  on  the  back  of  receipts  and 
ticketSi  might  easily  be  overlooked  by  parties  delivering  goods  at  rail- 
way stations;  whence  injustice,  or  at  all  events  undesirable  litigation^ 
might  frequentlv  arise.  I  see  nothing  in  the  language  of  the  proviso 
inconsistent  with  the  view  I  have  hero  Buggested.    On  the  contrary, 
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referring  to  ''  special  contracts  respecting  the  receiving,  forwarding, 
and  delivering  of  goods  or  things  as  aforesaid,"  it  may  fairly  be  taken 
to  relate  to  the  special  contracts  referred  to  in  the  earlier  part  of  the 
section.  It  is  true  this  proviso  is  separated  from  the  one  with  which 
I  would  connect  it  by  two  other  provisoes ;  but  these,  like  itself,  are 
also  provisoes  on  the  first  proviso,  and^  as  they,  too,  relate  to  special 
contracts,  the  succeeding  proviso,  the  one  now  under  cqnsidermlioii, 
would  apply  to  them  also.  There  can  be  no  doubt  that  this  statute 
is  singularly  ill-drawn  and  confused,  but  the  view  I  take  of  it  appears 
to  me  to  be  not  only  a  reasonable  one,  but  the  only  one  by  which  the 
protection  which  the  Legislature  intended  to  afford  to  the  public  am 
be  insured. 

If  the  view  I  take  of  this  proviso  be  the  right  one,  it  follows  that 
the  plaintiff  is  entitled  to  judgment  on  the  fourth  plea.  The  plea 
would  be  bad  as  not  setting  forth  this  condition,  and  averring  it  to  be 
just  and  reasonable;  or,  if  it  had  contained  such  an  averment,  the 
defendants  must,  on  the  hypothesis  on  which  this  part  of  the  case 
stands,  have  been  defeated  on  the  fact. 

In  conclusion,  I  must  observe  that  I  should  have  had  greater  hesi- 
tation in  expressing  so  decided  an  opinion  in  opposition  to  that  of  the 
Court  of  Exchequer  Chamber  in  this  case,  were  it  not  that  the  view 
which  I  have  the  honour  to  submit  to  your  Lordships  is  in  precise 
conformity  with  the  judgment  of  the  Court  of  Exchequer  Chamber  in 
the  prior  case  of  M'Manus  t;.  The  Lancashire  and  Yorkshire  Bailway 
Company  {nbi  sup,).  In  that  case,  a  paper  containing  the  oondittons 
had  been  signed,  and  the  same  point,  therefore,  as  it  appears  to  roe. 
arose  as  presents  itself  in  the  present  case.  I  should  have  conceived 
that  such  prior  decision  woula  have  been  binding  until  reverse  by 
your  Lordships.  In  this  conflict  of  authority,  I  can  only  say,  that, 
m  my  humble  judgment,  the  earlier  decision  was  the  sounder  and 
better  one,  and  I  shall  continue  so  to  think  unless  your  Lordships 
shall  be  pleased  otherwise  to  decide. 

My  Lords,  for  these  reasons,  I  answer  the  first  question  put  bj 
your  Lordships  in  the  negative,  and  the  second  and  third  in  the 
affirmative. 

Lord  Chancrllob. — ^My  Lords,  this  is  a  question  of  great  interest 
to  the  community  at  large,  and  of  special  importance  to  the  railway 
Companies.  We  are  much  indebted  to  the  learned  Judges  for  the 
elaborate  opinions  which  they  have  given  in  this  case.  I  regret  that 
those  opinions  are  much  at  variance  with  one  another.  I  attribute 
that  difference  of  opinion  to  the  conflicting  decisions  upon  this  sub- 
ject ;  but,  with  deference,  I  cannot  think  that  there  is  in  the  matter 
itself  any  very  serious  difficulty.  The  question  depends  entirely,  or 
almost  entirely,  upon  the  construction  to  be  given  to  the  7th  section 
of  The  Bailway  and  Cansd  Traffic  Act,  passed  in  1854.  I  concur 
entirely  with  the  interpretation  put  upon  that  section  by  Chief  Jus- 
tice Jervis  in  the  case  of  Simons  v.  The  Great  Western  Railway  Com- 
pany {ubi  sup,),  I  think  that  the  true  construction  of  that  section 
may  be  expressed  in  a  few  words.  I  take  it  to  be  equivalent  to  a 
simple  enactment  that  no  general  notice  given  by  a  railway  Company 
shall  be  valid  in  law  for  the  purpose  of  limiting  the  common-law  lia- 
bility of  the  Company  as  carriers.    Such  oommon-law  liability  may 
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be  limited  by  such  conditions  as  the  Court  or  Judge  shall  determine 
to  be  just  and  reasonable ;  but  with  this  proviso,  that  any  such  oon- 
dition  so  limiting  the  liability  of  the  Company  shall  be  embodied  in 
a  special  contract  in  writing  between  the  Company  and  the  owner  or 
person  delivering  the  goods  to  the  Company,  and  which  contract  in 
writing  shall  be  signed  by  such  owner  or  person.    It  is  true  that  the 
section  is  expressed  in  a  confused  manner;  but  those  conclusions,  I 
think,  are  plainly  deducible  from  the  cumbrous  language  which  is 
there  employed.     The  points,  therefore,  which  arise  in  the  present 
case  are,  first,  is  the  condition  on  which  the  Company  in  the  present 
appeal  rests  its  defence  a  just  and  reasonable  condition?    Now,  it  is 
important,  in  the  first  place,  to  observe,  that  not  only  does  the  section 
of  the  Act  of  Parliament  to  which  I  have  referred  declare  that  general 
conditions  shall  be  invalid  so  far  as  they  seek  to  affect  the  common- 
law  liability  of  a  railway  Company  as  carriers ;  but  the  words  expressly 
state,  that  any  condition  having  for  its  object  to  relieve  a  Company 
from  liability  occasioned  by  the  neglect  or  default  of  such  Company 
shall  be  null  and  void.    Now,  if  the  present  condition  were  embodied 
in  a  contract  between  the  Company  and  the  owner  of  the  goods  deli- 
Yered  to  be  carried  by  that  Company,  the  necessary  effect  of  such  a 
contract  would  be,  that  it  would  exempt  the  Company  from  responsi- 
bility for  injury,  however  caused,  including,  therefore,  negligence, 
and  even  fraud  or  dishonesty  on  the  part  of  the  servants  of  the  Com- 
pany.   For  the  condition  is  expressed  without  any  limitation   or 
exception.    I  am,  therefore,  in  the  first  place,  clearly  of  opinion  that 
the  condition  insisted  upon  by  the  Company,  even  if  it  haa  been  duly 
embodied  in  a  special  contract  between  the  parties  to  the  appeal,  is  a 
condition  which  it  would  have  been  the  duty  of  a  Court  or  Judge  to 
hold  to  be  neither  just  nor  reasonable.    The  effect,  therefore,  of  this 
view  of  the  case  would  be,  that  the  plaintifi'  Peek  in  the  Court  below 
would  be  entitled  to  a  verdict  upon  the  fifth  plea,  for  the  fifth  plea 
depends  entirely  upon  the  averment  that  the  condition  was  just  and 
reasonable.    But  it  is  not  only  necessary  that  the  condition  should  be 
just  and  reasonable,  but  it  is  also  necessary,  as  I  have  already  observed, 
that  it  should  be  embodied  in  a  special  contract  in  writing,  signed  by 
the  owner  of  the  goods,  or  the  person  delivering  the  goods.     And  the 
second  question  that  arises  (although  in  truth  the  first  point  would 
dispose  of  the  whole  case)  is,  whether  there  does  exist  in  this  case  any 
special  contract  in  writing  embodying  the  condition  signed  by  the 
owner  of  the  goods  or  the  person  deliveriug  the  goods  7     It  is  insisted 
by  the  Company  that  that  requisition  of  the  statute  is  answered  and 
fulfilled  by  the  letter  of  the  1st  August,  1857.     It  is  contended  by 
the  Company  that  the  words  which  are  found  in  that  letter,  **  not 
insured,"  do  refer  to  and  incorporate  the  condition.     I  am  clearly  of 
opinion  that  there  is  no  foundation  for  that  contention  on  their  part ; 
and  I  am  also  of  opinion  that  it  is  not  competent  by  any  description 
or  parol  evidence  so  to  interpret  the  words  ''  not  insured"  as  to  embody 
or  incorporate  the  condition  itself  into  the  letter,  and  thereby  make  it 
a  special  contract  in  writing.    Such  special  contract  in  writing  signed 
by  the  party  delivering  the  goods  must  itself,  either  in  terms  or  by 
distinct  reference,  set  out  or  embody  the  condition  in  question.    But 
I  am  of  opinion  that  those  words  '^  not  insured''  do  not  refer  to  the 
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written  condition,  or  afford  any  ground  upon  irbich  the  written  cot- 
dition  can  be  regarded  as  incorporated  with  the  letter.  In  order  to 
embody  in  the  letter  any  other  document,  or  memorandum,  or  instru- 
ment in  writing,  so  as  to  make  it  part  of  a  special  contract  contained 
in  that  letter,  the  letter  must  either  set  out  the  writing  referred  to.  or 

00  clearly  and  definitely  refer  to  the  writing,  that  by  force  of  tbe 
reference  the  writing  itself  becomes  part  of  the  instrument  it  refers  to. 

1  am,  therefore,  of  opinion,j(hat,  even  if  the  condition  had  been  jast 
and  reasonable,  there  would^iot  be  found  in  the  present  case  any  spe- 
cial contract  in  writing  sufficient  to  answer  the  exigency  of  the  7th 
section.  And  I  should,  therefore,  have  been  of  opinion  that  in  the 
action  below  the  plaintiff  Peek  was  entitled  to  a  verdict  on  the  fifth 
plea.  On  every  ground,  therefore,  I  humbly  submit  to  your  Lord- 
ships that  the  judgment  of  the  Court  of  Exchequer  Chamber  is  wrong, 
ana  that  the  plaintiff  is  entitled  to  a  verdict  upon  the  fourth  and  fifth 
pleas  in  the  action. 

Lord  Cbanworth. — ^My  Lords,  the  question  to  be  decided  by  your 
Lordships  on  this  appeal  is,  whether,  on  the  issues  joined  on  the  fourth 
and  fifth  pleas,  the  verdict  ought  to  be  entered  for  the  plaintiff  or  the 
defendants.  The  fourth  plea  is  to  the  following  effect: — That  the 
goods  in  the  declaration  mentioned  were  delivered  and  received  bv 
the  defendants  to  be  carried  after  the  passing  of  the  Bailway  anil 
Canal  Traffic  Act,  1854,  and  under  and  subject  to  a  cortain  special 
eontract  in  that  behalf,  signed  by  one  George  Whittingham,  for  and 
on  account  of  one  Charles  Meigh,  who  was  the  person  oelivering  the 
said  goods  to  the  defendants  for  carriage,  whereoy  it  was  agreed  that 
the  defendants  should  not  be  responsible  for  the  loss  or  injury  to 
marbles,  unless  declared  and  insured  according  to  their  value,  and 
that  the  goods  in  their  declaration  mentioned  were  marbles^  and  that 
the  same  were  not,  nor  was  any  part  of  the  same,  declared  or  insured 
by  the  plaintiff  in  the  manner  provided  by  the  said  agreement.  Bj 
the  Carriers  Act,  1  Will.  4,  c.  68,  various  enactments  were  made 
regulating  the  rights  and  duties  of  carriers  in  reference  to  goods 
delivered  to  them  to  be  carried ;  and  the  6th  section  provides,  that 
nothing  in  the  Act  contained  should  extend  to  annul  or  affect  anj 
special  contract  between  the  carrier  and  other  parties  for  the  convey- 
ance of  goods.  Then  came  the  Canal  and  Bailway  Traffic  Act,  17  & 
18  Vict.  c.  81,  on  which  the  present  question  arises.  By  the  7th  sec- 
tion of  that  Act  it  is  enacted,  that  every  railway  Company  shall  be 
liable  for  any  injury  to  any  goods  in  the  forwarding  thereof,  occa- 
sioned by  the  neglect  or  default  of  the  Company  or  its  servants,  not- 
withstanding any  condition  made  by  the  Company  limiting  such 
liability,  every  such  condition  being  thereby  declared  to  be  void. 

J)rovided  that  nothing  therein  contained  should  prevent  the  Companr 
rom  making  such  conditions  as  to  the  forwarding  of  such  gooos  as 
the  Court  should  deem  reasonable ;  provided  also  that  no  special  con- 
tract between  the  Company  and  the  party  forwarding  the  goods  shall 
be  binding  on  him  unless  it  be  signed  by  him,  or  by  the  person 
delivering  the  goods  for  carriage.  Tbe  special  contract  referred  to  in 
this  proviso  must,  I  think,  be  a  contract  similar  to  that  which,  by  the 
6th  section  of  the  1  Will.  4,  c.  68,  is  excepted  from  the  general  opera- 
tion of  that  Act,  the  only  difference  being,  that  by  the  express  pro- 
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vision  of  the  latter  Act  every  such  special  contract  must  be  signed  by 
the  party  delivering  the  goods.  The  question  on  the  fourth  plea  is, 
whether  there  was  such  a  contract  in  writing,  signed  by  the  plaintiff 
or  his  agent,  agreeing  that  the  goods  in  question  should  be  carried  on 
the  terms  stated  in  the  plea— ^i.  e.,  that  the  Company  should  not  be 
responsible  for  injury  to  them  unless  declared  and  insured  according 
to  their  value.  The  only  document  which  can  be  contended  to  be  a 
document  answering  this  description,  is  the  letter  of  the  1st  August, 
1857.  This  letter  may  be  taken  to  be  a  document  signed  by  the  per- 
son delivering  the  goods,  but  unless  it  is  apparent  on  the  face  of  it 
that  the  person  signing  it  thereby  agreed  that  the  Company  should 
not  be  responsible  for  injury  to  the  goods  unless  they  were  insured 
according  to  their  value,  it  is  not  a  contract  which  sustains  the  plea. 
I  think  it  is  wholly  insufficient  for  this  purpose.  It  shows  that  tho 
person  sending  the  goods  chose  to  send  them  with  the  incidents 
attaching  by  law  to  the  sending  of  them  uninsured ;  but  it  does  not 
show  that  he  agreed  to  a  stipulation  by  the  Company  that  they  were 
to  be  absolved  from  responsibility  by  reason  of  their  being  so  sent, 
8till  less  that  he  so  agreed,  by  reason  of  their  not  being  insured  accord- 
ing to  their  value.  Even  if  it  would  be  held  that  there  is  a  well* 
recognised  distinction  in  the  carrying  trade  between  the  extent  of 
liability  in  the  carriage  of  goods  where  they  are  insured,  and  where 
they  are  uninsured,  it  by  no  means  follows  that  insurance  must  neces* 
sarily  be  according  to  the  value  of  the  goods.  It  might  be  by 
doubling  or  trebling  the  ordinary  rate  of  charge  without  reference  to 
the  value  of  the  goods  to  be  carried.  It  is  not  necessary  to  consider 
whether  there  was  not  in  this  case  what  would,  independently  of  the 
statute  requiring  a  signed  contract,  absolve  the  Company  from  respon- 
sibility in  consideration  of  their  demanding  only  the  lower  rate  of  659. 
per  ton  for  the  goods  carried.  Looking  to  all  which  had  previously 
passed  between  tho  plaintiff's  agent  and  the  Company,  the  jury  might, 
perhaps,  reasonably  come  to  the  conclusion  that  such  a  contract  had 
beea  proved ;  but  that  would  not  be  a  special  contract  in  writing  such 
as  is  required  by  the  statute.  There  is  no  written  document  signed 
by  the  person  delivering  the  goods,  either  stating  the  terms  on  which, 
according  to  the  fourth  plea,  the  marbles  were  to  be  cjirried,  or  refer-' 
ring  to  any  other  document  which,  on  general  principles  of  law,  could 
be  referred  to,  and  which  would  prove  those  terms.  On  these  grounds, 
I  think  the  verdict  ought  to  be  entered  for  the  plaintiff  on  the  fourth 
plea.  I  am  further  of  opinion,  that  on  the  fifth  plea  also  the  verdict 
should  be  entered  for  the  plaintiff.  That  plea  is  as  follows :— *'  Fifth, 
that  the  said  goods  were  delivered  and  received,  after  the  passing  of 
this  Act,  under  and  subject  to  a  certain  just  and  reasonable  condition 
made  by  the  defendants,  and  assented  to  by  the  plaintiff,  with  respect 
to  the  receiving,  forwarding,  and  delivering  the  said  goods;  that  is  to 
^y,  that  the  defendants  should  not  nor  would  be  responsible  for  the 
loss  or  injury  to  the  marbles,  unless  declared  and  insured  according 
to  their  value."  The  evidence  may  be  taken  to  show,  that  the  mar- 
bles were  delivered  by  the  plaintiff  to  the  Company,  subject  to  the 
condition,  that  the  Company  would  not  be  responsible  for  any  injury 
to  them  unless,  in  addition  to  the  ordinary  charge  of  655.  per  ton,  the 
plaintiff  would  pay,  by  way  of  insurance,  101  per  cent,  on  their  value. 
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By  the  express  terms  of  the  statute^  na  auch  condition  is  valid,  nnlesi 
the  Judge  is  satisfied  that  it  is  a  reasonable  conditiooL    I  do  not  think 
that  there  is  anything  appearing  on  the  special  case  which  ought  to 
have  satisfied  the  Judge,  or  by  consequence  which  now  ought  to  satisfy 
your  Lordships,  that  this  was  a  reasonable  condition.    For  this  pur- 
pose, I  think  it  was  incumbent  on  the  defendants  to  show  by  evidence, 
not  only  that  marbles  were  subject  to  more  than  ordinary  risk  when 
carried  by  railway,  but  further,  that  lOL  per  cent  on  their  value  was 
no  more  than  a  fair  compensation  to  the  carrier  for  that  additional 
risk.     Whether  there  is  or  is  not  more  than  ordinary  risk  in  the  car- 
riage  of  marbles  is  a  question,  not  of  law,  but  of  fact,  and  as  to  which, 
therefore,  a  Judge  cannot  have  any  judicial  knowledge.    I  own  it  is  a 
surprise  to  me  to  learn,  as  a  matter  of  fact,  that  it  is  so.    It  is  accord- 
ing to  the  every  day's  experience  of  all  of  us,  that  goods  of  a  much 
more  fragile  nature  than  marbles — ^such,  for  instance,  as  glass  and 
china — when  properly  packed,  are  sent  great  distances,  both  by  rail- 
wajr  and  by  sea,  transferred  often  from  a  railway  to  a  ship,  and  thence 
again  to  a  railway,  and  yet  that  they  usually  reach  their  destination 
without  injury.     This,  of  course,  has  no  bearing  on  the  present  ques- 
tion, except  so  far  as  it  shows  that  there  ought  to  have  been  evideuce 
on  the  point    But  even  if  it  had  been  shown  that  there  is  more  tbaa 
ordinary  risk  in  the  conveyance  of  marbles,  still  I  think  the  defend- 
ants were  bound  to  show  farther,  that  10/.  per  cent  on  the  value  was 
no  more  than  a  reasonable  extra  charge.    If  the  defendants  are  right 
in  their  contention,  they  could  have  had  no  difficulty  in  establishing 
all  which  (if  uncontradicted)  would  be  necessary.    Some  of  their  own 
servants  would  probably  have  been  able  to  depose  to  the  fact  of  addi- 
tional risk ;  and  if  it  was  shown  that  101,  per  cent,  is  the  usual  extra 
charge,  that,  if  uncontradicted,  would  probably  have  been  all  which 
the  Judge  would  have  required.     But  m  the  absence  of  any  evidence, 
I  cannot  think  that  the  Judge  was  warranted  in  holding  that  the 
condition   was  just  and  reasonable.    The  onus  of  proof,  it  will  be 
observed,  is  on  the  Company.    The  plaintiff  was  not  bound  to  shoir 
that  the  condition  was  unjust  or  unreasonable.    Even,  however,  if  it 
had  been  shown  that  an  extra  charge  of  10 JL  per  cent,  on  their  value 
was  no  more  than  was  reasonable,  by  reason  of  extra  risk,  still  I  think 
that  the  fifth  plea  was  not  proved ;  for  I  do  not  think  that  the  pkin- 
tiff  assented  to  the  condition  in  the  sense  in  which  such  assent  would 
be  understood  after  verdict,  u  «.,  I  do  not  think  that  he  agreed  that 
the  goods  should  be  carried  by  the  Company,  on  the  terms  that  tbej 
should  be  absolved  from  all  liability,  by  reason  of  there  being  no 
insurance.    The  fair  interpretation  of  what  passed  was,  in  my  opinion, 
^  that  the  plaintiff  sent  the  goods,  desiring  the  Company  to  take  them 
with  such  liabilities  only  as  attached  to  them  as  carriers  of  goods 
uninsured.     The  plaintiff  had  full  notice  of  the  conditions  imposed  bj 
the  Company ;  but  I  do  not  interpret  what  he  said  or  did  as  implying 
that  he  agreed  to  send  the  goods  on  the  terms  embodied  in  that  con- 
dition, but  only  that,  having  notice  of  its  terms,  he  did  not  choose  to 
purchase,  on  the  terms  offered,  the  extra  security  which  would  be 
afforded  by  insurance.    I  have  not,  in  the  few  observations  I  have 
offered  to  your  Lordships,  adverted  specially  to  the  opinions  of  the 
learned  Judges  who  assisted  the  House ;  but  this  is  not  because  I  do 
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not  feel  jow  valuable  that  assistance  has  been.  They  have  differed 
in  the  opinions  which  they  have  delivered  here,  as  they  did  in  the 
Courts  below;  but,  thus  differing,  they  have  presented  the  question 
in  every  point  of  view,  and  it  is  mainly  on  an  attentive  consideration 
of  their  arguments,  that  I  have  formed  the  opinion  with  which  I  have 
troubled  your  Lordships. 

Lord  Wexsletdalb. — My  Lords,  I  am  sure  your  Lordships  are 
greatly  indebted  to  the  learned  Judges  for  the  extraordinary  pains 
they  have  taken  in  considering  the  questions  left  to  them,  ana  the 
full  and  able  opinions  which  they  have  given  to  your  Lordships.    We 
have  to  endeavour  to  discover  the  intentions  of  the  Legislature  in  a 
clause  which  is  far  from  clearly  expressed,  and  was  probably  drawn 
by  more  than  one  person.    I  have  satisfied  myself,  however,  after  full 
consideration  of  the  very  learned  and  careful  opinions  which  we  have 
heard,  that  I  ought  to  concur  with  the  majority  of  the  learned  Judges 
who  have  given  their  advice,  and  that  the  judgment  of  the  Exchequer 
Chamber  ought  to  be  reversed.    The  questions  proposed  to  the  Judges 
were  three: — 1.  Is  the  condition  that  the  Company  should  not  be 
responsible  for  injury  to  the  goods  (that  is,  the  marbles)  unless  the 
same  were  declared  and  insured  according  to  their  value,  a  just  and 
reasonable  condition,  within  the  true  intent  and  meaning  of  the  17  k 
18  Vict.  o.  81,  s.  7?    2.  Li  the  plaintiff  entitled  to  have  the  verdict 
entered  for  him  upon  the  fourth  plea?    3.  Is  the  plaintiff  entitled  to 
have  the  verdict  entered  for  him  upon  the  fifth  plea  ?     The  conclu- 
sion to  which  I  have  come  is,  that  the  first  question  ought  to  be 
answered  in  the  negative,  and  the  second  and  third  in  the  affirmative. 
Mr.  Justice  Blackburn,  in  his  very  able  and  clear  judgment,  has  fully 
stated  and  explained  most  of  the  various  decisions  which  have  taken 
place  as  to  the  liability  of  carriers.    At  one  time  in  this  country 
It  was  thought  by  some  that  notices  given  by  carriers  of  the  condi- 
tions on  which  they  would  carry  operated  as  restrictions  of  the  public 
profession  of  a  carrier,  according  to  which  only  he  was  bound  to  carry, 
and  not  as  being  evidence  of  a  special  contract.    By  others  it  was 
treated  as  evidence  of  a  special  contract.    Since  the  Carriers  Act,  11 
Geo.  4  &  1  Will.  4,  c.  68,  there  was  no  longer  a  question  on  this  sub- 
ject.   The  1st  section  of  that  Act  expressly  provides,  that  no  public 
notice  or  declaration  should  be  deemea  or  construed  to  limit  or  other* 
wise  affect  the  liability  of  public  common  carriers,  and  that  such 
carriers  should  be  liable  at  common  law  to  answer  for  the  loss  of,  or 
injury  to,  any  articles  in  respect  whereof  they  may  not  be  entitled  to 
the  protection  of  the  Act,  any  public  notice  made  by  them,  and  given 
contrary  thereto,  or  anywise  limiting  such  liability,  notwithstanding; 
hut  a  subsequent  section  (the  sixth)  provided,  that  nothing  in  the  Act 
contained  should  annul  or  in  anywise  affect  any  special  contract 
between  such  common  carrier  or  any  other  parties  for  the  carriage  of 
goods.    Numerous  subsequent  cases,  between  the  years  1832  and 
1854,  established  that  a  carrier  might  make  a  contract  by  notice  limit- 
ing his  responsibility,  even  in  cases  of  gross  negligence  or  misconduct. 
At  length,  such  having  become  frequent,  it  was  suggested,  in  the 
<»se  of  Carr  v.  The  Lancashire  and  Yorkshire  Railway  Company  {ubi 
'HP*)f  that  if  any  inconvenience  should  arise  from  such  contracts  being 
sntered  into,  it  was  not  matter  for  the  interference  of  Courts,  but  thi^ 
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it  must  be  left  to  the  Legislature,  who  might,  if  they  pleased,  pat  a 
stop  to  this  mode  which  the  carriers  had  adopted  to  limit  their  liabi- 
lity. The  Legislature  apparently  answered  the  appeal  by  passing  the 
Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Yict.  c.  81),  and  the 
sole  question  is,  what  is  the  construction  to  be  put  upon  that  ill- 
penned  Act?  I  have  considered  the  terms  of  the  7th  section  fully, 
and  I  have  satisfied  myself  that  the  Legislature  meant  to  allow  car- 
riers to  limit  their  responsibility  by  reasonable  conditions,  but  that  a 
Judge  in  an  ordinary  trial,  or  possibly  the  Court  on  a  trial  at  bar, 
should  determine  whether  these  conditions  were  reasonable  or  not, 
subject  to  the  control  of  the  Court  above.  The  provision  that  the 
Company  may  make  conditions,  if  thought  reasonable  by  the  Judge 
or  Court,  comes  by  way  of  qualification  of  the  general  prohibition  of 
exempting  the  Company  from  losses  arising  from  their  own  n^ect 
or  default,  or  that  of  their  servants.  It  means,  that  notwithstanding 
that  general  prohibition,  they  may  make  a  fair  bargain  for  their 
remuneration,  such  bargain  being  sanctioned  by  the  Judge  or  Court 
When  the  peculiar  condition  Is  sanctioned  by  the  Judge,  and  the 
Court  in  case  of  appeal,  as  reasonable,  the  previous  prohibition  is 
done  away  with.  But  it  was  also  intended  that  no  special  con- 
tract should  be  binding  unless  signed  by  the  party  sending  or  deliver- 
ing goods  to  the  carriers.  It  is,  however,  impossible  to  suppose  that 
the  Legislature  meant  that  such  an  express  written  contract  should 
contain  any  species  of  conditions  on  which  the  parties  could  agree, 
whether  unreasonable  or  not,  which  they  could  not  impose  where  the 
contract  was  implied.  It  seems  to  me,  that  it  was  intended  that  every 
special  contract  for  carriage — t.  e,,  subject  to  any  other  than  the 
common-law  liabilities  of  the  carrier— should  be  a  oontract  in  writing 
and  signed  as  mentioned,  and  should  contain  a  reasonable  condition. 
I  agree,  therefore,  entirely  with  the  view  of  this  statute  entertained 
by  Chief  Justice  Jervis,  in  Simons  v.  The  Great  Western  Bailway 
Company  (ubi  sup.),  and  expressed  in  very  clear  and  intelligible 
terms.  '*I  think,"  said  the  Chief  Justice,  'Hhat  the  fair  meaning  of 
the  section  is  this — that  in  the  first  place  we  will  declare  that  all 
notices  and  conditions  which  heretofore  were  given,  and  by  whioh  the 
public  were  affected  by  knowledge  or  notice,  shall  be  null  and  void, 
in  so  far  as  they  relieve  the  Company  from  responsibility  for  the 
negligence  of  its  officers,  but  we  shall  not  prevent  conditions  being 
mside  between  the  Company  and  the  party  (as  a  subsequent  part  of 
the  clause  shows)  which  shall  appear  to  be  just  and  reasonable  by  the 
presiding  Judge  of  the  Court  before  whom  the  question  comes,  sub- 
ject, I  think,  of  course,  to  the  review  of  the  Court;  and  then,  in  order 
to  make  that  binding,  and  to  avoid  all  discussion,  it  shall  not  be  bind- 
ing on  the  party  unless  it  be  signed  by  the  party  who  is  to  be  affected, 
by  the  contract;  and  therefore  the  section  will  run  thus: — 'General 
notice  to  limit  the  liability  shall  be  null  and  void ;  but  the  parties 
may  make  special  contracts  with  the  Company  themselves,  provided 
those  contracts  are  adjudged  by  the  Court  or  Judge  to  be  just  and 
reasonable.  And  whereas,  on  the  one  hand,  you  complain  that  the 
monopoly  of  the  Company  compels  the  public,  willingly  or  unwillingly, 
to  carry  by  that  particular  conveyance,  and  to  be  driven,  as  it  were, 
into  contracts,  we  will  give  them  the  security  of  the  Courts  to  take 
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that  the  contracts  which  are  made  under  that  species  of  compul- 
sion are  just  and  reasonable."    This  being,  I  think,  the  true  construc- 
tion of  the  statute,  we  have,  then,  to  decide  the  three  questions  which 
your  liordships  have  put  to  the  Judges.    The  first  question  is,  whether 
the  condition,  that  the  Company  should  not  be  responsible  for  injury 
to  the  goods-^that  is,  the  marbles — unless  the  same  were  declared  and 
insured  according  to  their  value,  is  a  just  and  reasonable  condition, 
within  the  true  intent  and  meaning  of  the  17  k  18  Vict.  c.  81  7    And 
connected  with  that  is  the  third  question : — Is  the  plaintiff  entitled  to 
have  the  verdict  entered  for  him  on  the  fifth  plea,  which  states  that 
the  goods  were  carried  on  a  just  and  reasonable  condition,  made  by 
the  defendants,  and  assented  to  by  the  plaintiff,  that  the  defendant 
should  not  be  responsible  for  loss  or  injury  to  marbles,  unless  declared 
and  insured  according  to  the  value,  and  that  the  goods  were  marbles, 
and  were  not  insured?     What,  then,  is  the  meaning  of  the  alleged 
condition  7    Does  it  mean  to  protect  the  Company  from  all  liability, 
however  occasioned  7   Or  is  there  an  implied  exception  of  the  default 
or  neglect  of  the  Company  or  their  servants  ?    I  think  it  impossible 
to  give  this  construction  to  the  alleged  condition,  for  the  conaition  is 
pleaded  in  bar  to  the  whole  cause  of  action.    The  condition  must 
oe  proved  to  apply  to  loss  or  damage  of  every  kind  in  order  to  sus- 
tain this  plea.    To  be  a  good  plea  in  that  limited  sense,  it  should 
have  been  pleaded  in  bar  to  all,  except  to  that  part  of  the  damage 
which  was  caused  by  the  neglect  or  default  of  the  Company  and  its 
servants,  probably  the  principal  part  of  the  damage  sustained.    As 
the  plea  is  pleaded,  it  is  unquestionably  meant  as  an  answer  to  the 
whole  damage  sustained.    In  that  sense  it  is  quite  clear  that  the 
condition  was  unreasonable.    As  such  marbles  are  liable  more  than 
many  other  goods  to  be  damaged  by  breakage  or  damp,  and  to  require 
greater  and  more  constant  care  to  protect  them  from  that  damage  in 
the  course  of  their  transit  to  the  place  of  destination,  and  the  damage 
when  done  is  generally  more  serious,  I  think  it  would  be  perfectly 
fair  and  reasonable  to  ask  an  increase  of  the  rate  of  remuneration 
above  that  of  ordinary  goods ;  and  if  the  notice  had  stipulated  that 
the  defendants  would  not  carry  marbles,  &c.,  at  the  ordinary  rate  for 
goods,  but  should  require  a  larger  compensation  to  be  agreed  upon, 
or  a  specified  or  fixed  sum,  bein^  apparently  reasonable,  I  do  not 
doubt  that  such  a  condition  would  have  been  perfectly  reasonable, 
within  the  meaning  of  the  Act.  I  need  not  inquire  whether  the  ofier 
some  of  the  Judges  have  suggested  might  be  reasonable  also.    But  I 
am  clearly  of  opinion  that  it  is  not  reasonable  for  a  carrier  to  say, 
'*  I  will  not  be  liable  as  a  carrier  at  all  for  neglect  or  any  other  injury 
in  the  course  of  the  carriage  of  the  goods  delivered  to  me,  unless  I 
receive  a  price  for  insuring  the  goods  against  all  possible  loss.  I  will 
not  be  responsible  for  any  loss  unless  you  pay  me  a  fixed  sum  for 
indemnifying  you  against  all."   I  must  add,  with  reference  to  this  part 
of  the  case,  that  if  my  reasoning  above  stated  is  correct,  the  plea  that 
there  was  a  condition  simply  is  a  bad  plea,  though  the  verdict  ought 
to  be  entered  for  the  plaintift^  for  under  the  Act  a  special  contract 
would  be  necessary  to  except  the  Company  from  responsibility.    The 
next  question  is,  is  the  plaintiff  entitled  to  have. the  verdict  entered 
for  him  upon  the  fourth  plea  7    The  fourth  plea  is,  that  the  goods 
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were  carried  on  the  terms  of  a  special  contract,  signed  by  the  parties 
delivering,  whereby  it  was  agreed  that  the  defendants  should  not  be 
responsible  for  the  loss  or  injury  to  marbles  nnless  declared  and 
insured  according  to  their  value,  and  the  goods  were  marbles,  and  not 
insured.  I  am  clearly  of  opinion  that  the  plaintiff  was  so  entitled; 
for  it  is  perfectly  clear  that  no  special  contract  at  all  was  entered  into: 
certainly  no  such  a  special  contract  as,  I  think,  the  statute  requires — 
that  is,  a  contract  for  the  receiving,  carrying,  or  delivering  of  such 
goods,  signed  by  the  plaintiff,  or  the  party  delivering  such  goods  for. 
carriage.  There  was  no  contract,  in  truth,  for  the  carriage  of  the 
marbles  on  any  special  terms.  The  correspondence  between  Mr. 
Miller  and  Mr.  Meigh  about  sending  these  marbles  ultimately  comes 
to  this — that  they  were  to  be  sent  without  any  special  terms  at  all, 
but  were  delivered  in  the  ordinary  way  by  the  Company  as  carriers, 
subject  to  their  ordinary  liabilities  as  such.  The  fifth  plea  is,  that  the 
goods  were  carried  subject  to  a  just  and  reasonable  condition  made 
by  the  defendants,  and  assented  to  by  the  plaintiff,  that  the  defendants 
should  not  be  responsible  for  the  loss  or  injury  to  the  marbles,  unless 
declared  and  insured  according  to  their  value,  and  that  the  goods  were 
marbles,  and  were  not  insured.  In  answering  the  former  questions; 
I  have  already  given  my  reasons  for  saying  that  this  plea  is  not 
proved.    I  think,  therefore,  that  the  judgment  ought  to  be  reversed. 

Lord  Chblmsford. — My  Lords,  I  have  the  misfortune  to  differ  with 
all  my  noble  and  learned  friends  who  were  present  at  the  hearing  of 
the  appeal.  When  I  found  that  this  was  likely  to  be  the  case,  I 
thought  it  right  to  reconsider  carefully  the  grounds  of  the  opinion 
which  I  had  formed,  in  order  to  discover  the  error  into  which  I  was 
satisfied  I  must  have  fallen.  But  though  I  have  sought  for  reasons, 
I  have  not  been  able  to  find  any  which  are  sufficiently  satisfactory  to 
my  mind,  to  lead  me  to  adopt  the  conclusions  at  which  my  noble  and 
learned  friends  have  arrived.  My  only  consolation  is,  that  if  I  err  in 
judgment  in  this  case,  my  error  is  counterbalanced  by  many  Judges 
of  great  learning  and  ability. 

At  the  outset  of  this  inquiry  the  Question  arises  whether  your 
Lordships  concur  in  the  opinion  of  Lord  Chief  Justice  Jervis  and  the 
Court  of  Common  Pleas  in  Simons  v.  The  Great  Western  Railway 
Company  {ubi  sup.)  and  The  London  and  North  Western  Bailway 
Company  v.  Dunham  {ubi  sup.),  and  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  M'Manus  v.  The  Lancashire  and  Yorkshire 
Railway  Company  (ii(t  sup.),  decided  after  the  judgment  of  the  Quem's 
Bench  in  the  present  case,  but  before  the  argument  in  the  Exchequer 
Chamber,  where  the  counsel  for  the  Company  was  compelled  to 
abandon  the  fifth  plea,  in  consequence  of  that  decision.  If  those  two 
cases  were  rightly  decided,  the  judgment  of  the  Excheouer  Chamber 
under  consideration  cannot  be  supported.  In  the  cases  decided  in  the 
Ci>mmon  Pleas,  Lord  Chief  Justice  Jervis,  in  summing  up  his  exam- 
ination of  Stat.  17  &  18  Yict  c.  81,  said,  ''The  result  seems  lobe 
this:  a  general  notice  is  void,  but  the  Company  may  make  special 
contracts  with  their  customers,  provided  they  are  just  and  reasonable 
and  signed,  and  whereas  the  monopoly  created  by  railway  Companies 
compels  the  public  to  employ  them  in  the  conveyance  of  their  goodfl^ 
the  Legislature  have  thought  fit  to  impose  the  further  security,  that 
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tho  Court  shall  see  that  the  condition  or  special  contract  is  just  and 
reasonable/'    In  M'Manus  v.  The  Lancashire  and  Yorkshire  Ilailwaj 
Company,  the  same  view  of  the  statute  was  taken  in  the  Exchequer 
Chamber,   in  effect  deciding  that  there  was  no  difference  between 
notices,  conditions,  or  declarations  made  and  given  by  a  railway  Com- 
pany,  and  special  contracts  entered  into  with  them,  but  that  all,  with* 
out  distinction,  must  be  signed,  and  must  be  such  as  the  Judge  before 
whom  any  questien  relating  to  them  may  be  tried,  shall  adjudge  to 
be  just  and  reasonable.     In  two  prior  cases  (Wise  v.  The  Great . 
Northern  Kailway  Company  {ubi  sitp.)  and  Pardington  v.  The  South 
Wales  Railway  Company,  1  H.  &  Norm.  892),  the  Judges  of  the  Court 
of  Exchequer  appeared  to  consider  the  provisions  in  the  statute  as  to 
notices  and  conditions  to  be  distinct  from  those  relating  to  special 
contracts.    In  order  to  determine  the  correct  interpretation  of  the  Act^ 
it  is  necessary  to  consider  shortly  the  previous  state  of  the  law.  Before 
the  passing  of  the  Carriers  Act,  11  Geo.  4  41  Will.  4,  c.  68,  carriers 
had  been  in  the  habit  for  a  long  course  of  years  of  protecting  them- 
selves against  their  extensive  common-law  liability  by  means  of 
general  notices.     These  notices  afforded  them  no  protection  unless 
they  were  brought  home  to  the  knowledge  of  the  customer,  but  when 
so  known  they  entered  into  and  formed  part  of  the  terms  upon  which 
the  goods  were  to  be  carried  in  each  particular  case.    But,  besides 
these  notices,  upon  the  mere  knowledge  of  which  the  terms  of  carriage 
were  fixed  between  the  parties,  it  was  always  open  to  the  carrier  and 
the  owner  of  goo<ls  to  enter  into  special  agreements  with  respect  to 
their  carriage.     This  distinction  between  notices  and  agreements  is 
recognised  by  the  Carriers  Act,  for  while  it  excludes  the  liability  of 
carriers  for  the  loss  of  certain  goods  above  the  value  of  lOi,  except 
upon  certain  terms,  and  prevents  the  limitation  of  their  liability  for 
any  other  goods  by  any  public  notice  or  declaration,  it  provides  that 
nothing  in  the  Act  contained  shall  annul  or  in  any  way  affect  any 
special  contract  for  the  conveyance  of  goods  and  merchandise.    Afler 
the  passing  of  this  Act,  although  carriers  could  no  longer  limit  their 
liability  by  a  general  notice,  yet  it  was  held  in  several  oases,  amongst 
wliich  it  will  be  sufficient  to  mention  Carr  v.  The  Lancashire  and 
Yorkshire  Railway  Company  (ubiaup,)  and  Austen  r.  The  Manchester, 
&c.,  Railway  Company  {ubi  supX  that  a  notice  expressing  the  terms 
on  which  goods  would  be  carriea,  delivered  to  the  owner  of  the  goods, 
and  assented  to  by  him,  amounted  to  a  special  contract  which  might 
exempt  the  carrier  from  liability  even  for  negligence.     It  was  after 
these  decisions,  and  in  all  probability  in  consequence  of  them,  that 
the  provisions  in  question  were  inserted  in  the  17  &  18  Vict.  c.  81. 
That  Act,  in  the  last  proviso  of  the  7th  section,  provides  that  nothing 
therein  contained  shall  alter  or  affect  the  rights,  privileges,  or  liabili- 
ties of  any  Company,  under  the  11  Geo.  4  &  1  Will.  4,  c.  68.     Ther^ 
fore,  the  limitation  of  the  carrier^s  liability  as  to  certain  descriptions 
of  goods,  the  prohibition  against  general  notices,  and  the  right  to 
Diake  special  contracts,  were  all  continued.    The  Legislature,  by  the 
7th  section  of  the  Act,  evidently  intended,  with  reference  to  what  had 
been  previously  enacted  by  the  Legislature  and  decided  by  the  Courts, 
^  place  the  relation  between  railway  and  canal  Companies  and  their 
customers  upon  a  more  reasonable  footing  for  the  future.    To  guard, 
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therefore,  against  tlie  unreasonableness  of  Companies  being  allowed 
to  protect  themselves  from  responsibility  for  negligence,  it  enacts,  in 
the  first  place,  that  the  Companies  should  be  liable  for  any  loss  or 
injury  occasioned  by  the  neglect  or  default  of  themselves  or  of  their 
servants,  notwithstanding  any  notice,  condition,  or  declaration  made 
and  given  by  them,  contrary  thereto;  and  it  declares  "every  such 
notice,  condition,  or  declaration  to  be  null  and  void/'  Having  tbus 
protected  the  public,  by  preventing  the  Company  relieving  themselves 
from  liability  for  negligence  by  a  notice,  condition^  or  dedaralion,  the 
section  proceeds  to  provide  for  the  case  of  conditions  imposed  by 
Companies  upon  the  receiving,  forwarding,  and  delivering  of  goods, 
and  having  an  eye  to  the  decisions  which  had  determined,  that  a 
notice  delivered  to  the  owner  of  goods,  and  assented  to  by  him, 
amounted  to  a  contract  as  to  the  terms  of  carriage;  and  knowing  that 
the  assent,  which  is  supposed  to  be  given  at  the  time  of  the  delivery 
of  the  goods,  is  often  without  any  actual  knowledge  of  the  conditions 
contained  in  the  delivery-ticket,  it  provides  that  only  such  conditions 
shall  be  made  (that  is,  shall  enter  into  the  terms  of  the  contract)  "as 
shall  be  adjudged  by  the  Court  or  Judge,  before  whom  any  question 
relating  thereto  shall  be  tried,  to  be  just  and  reasonable."  The  section 
having  thus  provided  fully  against  limitation  of  liability  by  notices 
or  conditions  (which  are  evidently  used  as  synonymous  expressions), 
in  one  case,  absolutely  prohibiting  them,  in  the  other,  submitting 
their  reasonableness  to  the  judgment  of  the  Judge,  provides,  by  one 
of  its  many  provisoes,  that  no  special  contract  between  such  Com- 
pany and  any  other  parties  shall  be  binding  upon  or  affect  any  such 
party,  unless  the  same  be  signed  by  him  or  by  the  person  delivering 
such  animals,  articles,  goods,  or  things  respectively  for  carriage.  I 
have  no  doubt — and  here  I  have  the  concurrence  of  my  noble  and 
learned  friend,  Lord  Cranworth — that  the  special  contract  intended 
by  this  proviso  is  the  same  description  of  contract  which  is  mentioned 
in  the  11  Geo.  4  &  1  Will.  4,  c.  68,  s.  6  (which  Act,  by  the  very  next 
proviso  in  this  7th  section,  is  to  be  in  force),  with  this  additional  pro- 
vision— that  the  special  contract  shall  not  be  binding  unless  signed. 
I  suppose  it  may  be  assumed,  that  under  the  11  Geo.  4  &  1  Will.  4 
c.  68,  the  carriers  were  at  liberty  to  make  special  contracts  with  the 
owners  of  goods  upon  any  terms  of  carriage  that  might  be  mutually 
arranged  between  them.  If  so,  and  the  special  contracts  contemplated 
in  the  two  Acts  are  of  the  same  description,  what  is  there  in  the  7th 
section  of  the  latter  Act  to  deprive  the  parties  of  their  liberty  to  agree 
upon  their  own  terms,  unless  a  Court  or  Judge  shall  adjudge  them 
not  to  be  just  and  reasonable?  The  appellant  contends  for  a  con- 
struction of  this  rather  complicated  and  involved  section,  which  woalJ 
leave  no  distinction  between  notices,  conditions,  or  declarations  and 
special  contracts,  but  would  require  that  notices,  &c.,  should  be  signed, 
and  that  special  contracts  should,  in  the  opinion  of  the  Judge,  be  jost 
and  reasonable.  I  cannot  accede  to  this  interpretation  of  the  section. 
I  find  a  marked  distinction  in  terms  between  the  two  species  of 
engagements ;  and  I  must  suppose  that  the  Legislature  intended  some* 
thing  different  by  their  difference  of  language.  Nor  can  I  perceive 
anything  unreasonable  in  supposing  that  the  Legislature  meant  to 
.apply  a  different  rule  to  notices  and  to  special  contracts.    It  might  be 
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▼ery  inconvenient,  when  goods  are  to  be  sent  by  railway,  if  the  terms  on' 
wbicb  tbey  are  to  be  carried  are  ordinary  and  reasonable,  to  require 
tbat  a  contract  should  be  signed  upon  each  occasion,  the  owner  of  the 
goods  being  sufficiently  protected  against  any  surprise,  or  the  imposi- 
tion of  hard  terms,  by  interposing  the  judgment  of  the  Judge  as  to' 
their  unreasonableness.  But  it  is  quite  a  new  principle,  that  parties 
are  to  be  debarred  from  making  contracts  for  themselves,  not  being 
contrary  to  law  nor  to  public  policy,  because  the  uncertain  opinion 
of  some  Judge,  who  accidentally  has  to  try  any  question  relating  to 
them,  should  adjudge  them  not  to  be  just  and  reasonable.  I  venture 
to  think  that  the  best  test  of  the  reasonableness  of  the  contract  is  not 
the  occasional  opinion  of  the  Judge  who  happens  to  preside  in  Court 
when  the  contract  is  in  (]^uestion,  but  of  the  parties  who  have  delib- 
erately chosen  to  enter  into  it.  Why,  if  owners  are  willing,  upon 
terms  which  they  consider  advantageous  to  themselves,  to  unaertake 
the  risk  of  all  goods  sent  by  railway,  even  including  the  negligence 
of  servants  of  the  Company,  and  agree  with  the  Company  to  bind  one 
another  by  a  special  contract,  duly  signed  to  that  efiect,  should  a 
Judge  be  invested  with  authority  to  say — "Whatever  you  may  think, 
I  consider  your  contract  not  just  and  reasonable,  and  however  willing 
you  may  be  to  be  bound,  I  release  you  from  your  engagement"  ?  I 
am  of  course  not  intending  to  deny  the  power  of  the  Legislature  to* 
impose  any  restrictions,  however  unreasonable,  upon  contracts,  but  I 
am  insisting  upon  the  unreasonableness  as  a  ground  for  adopting  a 
different  construction  of  the  Act  if  the  words  are  fairly  capable  of  it. 
Now,  it  appears  to  me  that  the  7th  section  is  not  only  capable  of,  but 
demands,  a  different  construction  from  that  which  is  contended  for  by* 
the  appellant,  not  only  from  the  change  of  expression  in  the  different 
provisoes  of  tbe  section,  but  also  from  the  difierence  of  the  subjects  to 
which  each  part  of  it  is  applicable.  The  former  part  is  confined  to 
notices  or  conditions  (treating  these  of  the  same),  and  providing  for 
them  in  every  case,  by  declaring  a  certain  class  of  them  to  be  null 
and  void,  and  all  of  them  to  be  subject  to  the  approval  of  a  Judge. 
Tbe  latter  deals  with  special  contracts — a  description  made  familiar 
to  the  Legislature  by  the  11  Geo.  4  &  1  Will.  4,  c.  68,  which  was 
before  them  when  they  were  framing  the  7th  section,  and  does  not 
prohibit  such  contracts  from  containing  terms  at  variance  with  the 

Provisions  respecting  notices,  but  merely  provides,  that  they  shall  not 
e  binding  unless  they  are  signed.  I  think,  therefore,  that  where  a 
special  contract  is  entered  into,  and  duly  signed,  between  a  railway 
Company  and  other  parties,  within  this  section,  it  is  not  subject  to  any 
judicial  discretion  as  to  whether  it  is  just  and  reasonable  in  its 
character  or  not.  I  think  that  the  condition,  that  the  Company  should 
not  be  responsible  for  the  loss  or  injury  to  marbles,  unless  declared 
and  insured  according  to  their  value,  is  a  just  and  reasonable  condi- 
tion. In  this  respect  also  I  concur  with  my  noble  and  learned  friend. 
Lord  Cranworth.  Of  course,  if  the  condition  means  that  the  Company 
were  to  be  exempt  from  responsibility  for  the  neglect  and  derault  of  • 
themselves  or  of  their  servants,  it  would  be  null  and  void  by  the 
express  words  of  the  Act.  But  this  interpretation  would  be  contrary 
to  what  must  have  been  the  understanding  of  the  parties.  It  must  be 
assumed,  in  considering  this  question,  that  tbe  appellant  assented  Iq 
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this  oonditioD,  and  tbat  his  goods  were  to  be  carried  on  the  terms 
vhich  it  contained.  Now,  both  parties  must  be  taken  to  have  known 
the  Act  of  Parliamenti  and  could  not  be  supposed  to  have  agreed 
upon  conditions  of  carriage  of  the  goods  which  the  Act  expresslj 
declares  shall  be  null  and  void.  The  words  of  the  condition,  there- 
fore, must  have  been  understood  by  both  parties^  and  ought  reason- 
ably to  be  construed  as  if  there  was  no  exception  of  the  de&uU  or 
neglect  of  the  Company  or  their  servants,  wnich  exception  I  think 
the  Act  itself  would  engraft  upon  the  condition ;  and  with  this  rea- 
sonable (not  to  say  necessary)  limitation  of  the  generality  of  its  temia» 
the  condition  appears  to  be  unobjectionable.  I  think  that  the  specisl 
contract  alleged  in  the  fourth  plea  was  established  by  the  evioence, 
and  that  the  Company  were  entitled  to  the  verdict  upon  that  plea. 
The  letter  of  the  1st  August,  1857,  directs  the  Company  to  forward 
the  cases  of  marbles  ^*  not  insured,"  Those  words  are  not  self-inter- 
preting, but  require  some  explanation  to  ascertain  their  particular 
meaning  between  the  parties.  I  think  that  the  previous  correspond- 
ence might  be  resortea  to  to  furnish  this  explanation,  although  the 
letter  in  question  contains  no  reference  to  it.  It  seems  to  me  to  fill 
exactly  within  the  principle  stated  with  so  much  clearness  by  Sir  J. 
Wigram  in  his  admirable  treatise,  as  it  is  evidence  which  is  ancillary 
only  to  a  right  understanding  of  the  words  to  which  it  is  applied,  an^ 
which  is  simply  explanatory  of  the  words  themselves,  ana  not  evi- 
dence which  is  applied  to  prove  intention  itself  as  an  independent 
fact.  The  intenti<m  is  clear,  that  the  goods  shall  be  carried  unin- 
sured. What  this  means  is  explained  by  the  notices  which  were 
delivered  to  Mr.  Meigh,  containing  the  condition  as  to  the  responsi- 
bility of  the  Company,  upon  the  footing  of  which  aU  the  subsequent 
correspondence  proceedea.  The  correspondence  cannot  be  used  as 
part  of  the  agreement,  as  there  is  no  reference  to  it  in  the  letter  whidi 
accompanied  the  delivery  of  the  goods ;  but  that  letter  constitutes  the 
agreement,  and,  with  tne  explanatory  aid  of  the  correspondence^  is 
rendered  complete  in  itself.  It  will  be  collected  from  what  I  have 
already  said,  that,  in  my  opinion,  the  judgment  ought  to  have  been 
entered  for  the  Company  upon  the  fifth  plea,  which  alleges;,  that  the 
goods  were  carried  subject  to  a  just  ana  reasonable  condition  made 
by  the  defendants,  and  assented  to  by  the  plainti£  I  think  it  is  com- 
petent to  a  CompanjT,  under  the  17  &  18  Vict  c.  31,  to  impose  comii- 
t^ons  upon  the  carriage  of  goods,  without  having  a  signed  contract, 
provided  the  conditions  do  not  extend  to  exonerate  them  from  liability 
for  wilful  neglect  or  misfeasance,  and  are  such  as  ought  to  be  adjudged 
to  be  just  and  reasonable.  For  the  reasons  which  I  have  given,  I 
consider  that  the  condition  exonerating  the  Companv  from  responsi- 
bility for  the  loss  of,  or  injury  to,  certain  articles  (including  marbles), 
unless  declared  and  insured  according  to  their  value,  does  not  extend 
tf>  losses  or  injuries  arising  from  neglect  or  default  of  the  Company 
or  its  servants;  and,  therefore,  that  tne  condition  ought  to  have  been 
adjudged  to  be  just  and  reasonable. 

For  these  reasons,  I  think  that  the  judgment  of  the  Exchequer 
phamber  ought  to  be  affirmed. 


.«^ 
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IN  THE  HOUSE  OF  LORDS. 

[Before  the  Lord  Chancellor  (Lord  Wkstburt),  Lord  Brougham, 
Lord  Wbnslbtdalk,  Lord  Chelmsford,  and  other  Lords.] 

« 

THE  QUEEN  v.  The  Wardens  of  The  SADDLERS'  COMPANYj(a) 

June  80, 1862,  and  July  28,  1863. 

CbrporatftOfi. — Mandamut  to  rmtore, — Bjf^aw. — ReasondbUmem  qf.-^^Jniolveneif.-^ 

ElecUon. — AdmiUance  obtained  by  murepresentation. 

IfandMBiai  to  the  SmMImv*  Comfnj  to  restore  the  pfoteoutor  to  the  oflioe  of  MiSitMit 
recited  the  charter  inoorporating  the  comiMiDy,  whieh  ga?e  power  to  appoint  aeiiaUDte  by  eloe- 
tioB  and  admittance,  to  remore  them  for  ill-eondacthig  themeelvcf,  and  to  make  bgr4a«t. 
Keivm,  that  the  charter  was  net  ftilly  or  correctly  set  forth  in  the  writ,  and  thai  it  coataint d  a 
proTision  that  etectioos  of  asslstante  contrary  to  the  dlreoUon  of  the  charter  ihcvld  he  Toid ; 
that  the  Company  had  considerable  property*  and  that,  according  to  the  nsnal  coarse,  an 
assiaUat  woald  be  clecied  to  the  office  of  renter  warden,  who  was  treasarer  of  the  Company ; 
that  in  Jaly,  1799,  a  by-law  was  made,  in  pursaanecof  the  power  In  the  charter,  as  follows: — 
^  Resolred,  that  no  penon  who  has  been  a  bankrupt,  or  beconM  otherwise  insolrcnt,  dMil 
hereafter  be  admitted  a  member  of  the  Conrt  of  Assistants  of  the  company,  nnless  it  be  prered  to  - 
the  satisfectioB  of  the  Conrt  that  sneh  person,  after  his  bankruptey  or  Insolvency,  has  paid  and 
aatisfled  his  creditors  the  whole  of  their  debts,  or  shall  have  esubliibed  a  fair  and  hononraUe 
character  for  serea  years  snbseqoent  to  snch  his  bankruptcy  or  insolvency,  to  the  satisfaction 
of  the  Conrt,  or  the  majority  of  them."  That  the  prosecutor  procured  his  decflan  and  admR- 
taace  by  fraudulently  jepreeeatlng  hlmcelf  to  he  solirettt,  whereas  he  was,  in  fact,  insotTenl,  and 
mm  a4|ndicated  a  bankrapt;  and  at  a  maetlag  of  the  Conrt,  duly  conirencd,  was  lawfhHjr  re- 
moTcd.  Pleas — flrs^  IraTcrsing  the  material  etatementa  in  the  return ;  secondly,  that  the  prose- 
cutor was  not  summoned  to  the  meeting  at  which  he  was  removed.  A  special  verdict  fbund  that 
the  prosecutor,  after  his  election,  but  before  it  was  communicated  to  him,  in  answer  to  an  inqiliy 
by  the  eleik  of  the  Company,  represented  that  he  was  colveat;  that  In  concequence  of  sneh 
itatement  he  waa  Infcrmad  of  hie  election,  and  eommonod  to  attend  a  Conrt,  whieh  he  did  ao- 
•ardingly,  and  was  then  aworm  in  and  acted ;  and  thai  he  was  afterwiards  adijudioated  a  bank- 
rupt :-^Ueld  (reversing  the  Judgment  of  the  Exchequer  Chamber),  that  the  by-law  was  not 
anreasonable,  and  therefore  valid ;  that  the  words,  ^  or  become  otherwise  ineolvent,"  contained 
therein,  must  be  oonstmed  to  mean  notorious  and  avowed  insolvency,  ndk  as  would  he  the  nan- 
■e^nenee  of  a  pahlle  ateppnge  in  business,  or  of  a  trader  calling  his  eveditorf  together,  Mid 
chtnining  tiaM  or  lanna  of  ittdalgaace,  or  of  his  entering  into  a  deed  of  compositioo. 

This  was  an  appeal  from  a  decision  of  tbe  Court  of  Exchequer 
Chamber  (reportea  7  Jur.,  N.  S.,  188),  reversing  a  decision  of  tbe  Cotiit 
of  Queen^s  Bench  (reported  6  Jar.,  N.  S.,  1118).  It  appeared  that  tbe 
appellant,  Kay  Dinsaale,  was  elected  to  tbe  office  of  assistant  to  tiie 
Saddlers'  Company,  in  1849,  and  that  in  tbe  same  year  the  Court  of 
Assistants  had  removed  him  from  the  office  on  tbe  ground  of  insol- 
Tcncy.  Upon  mandamus  to  restore  him  to  tbe  office,  a  question  was 
raised  upon  the  construction  of  one  of  tbe  by-laws  of  the  Company^ 
and  also  upon  its  reasonableness.  The  facts  of  the  ease  will  be  UHUid 
falhr  detailed  in  tbe  former  reports. 

ff,  F.  Oibbone,  Laurie,  and  Sewell  appeared  for  the  plaiatiffin  error. 

KnowleSj  Q.  C,  and  Roehfort  Cktrhe^  for  the  defendants  in  error. 

The  following  authorities  were  referred  to: — Rex  v.  Lyme  Bm;W| 
1  Doug.  86 ;  Clarke  if.  Dickson,  1  E.  B.  &  K  14  (E.  C.  L.  B.  vol.  96); 
Feret  v.  Hill,  15  C  B.  207  (E.  C.  L.  B.  vol.  80);  8.  c,  18  Jur.  1014; 
Pbilipson  v.  The  Earl  of  Egremont,  6  Q.  B.  687  (E.  C.  L.  B.  vol.  61) ; 
The  Earl  of  Brandon  t;.  Becher,  8  CI.  &  Fia.  479;  Fermor^s  Case^  8 
Bep.  77  a,  202 ;  Doe  v.  Bees,  4  Bing.  N.  C.  884  (B.  C.  L.  B.  ¥d. 
88);  Biddleeomb  v.  Bond,  4  Ad.  k  £.  882  (B.  a  L.  B.  voL  81); 
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Bayly  v.  Schofield,  1  Mau.  &  S.  888 ;  Shaw  v.  Lucas,  3  D.  &  By.  213 
(E.  C.  L.  B.  vol.  16);  The  Poulterers'  Company  v.  Phillips,  4  Bing.  N. 
C.  314  (E.  C.  L.  B.  vol.  32);  Bex  v.  Griffiths,  5  B.  &  Al.  731  (E.  C.  L 
B.  vol.  7);  Bex  v.  The  Mayor  of  London,  2  T.  B,  177;  Bex  v.  The 
College  of  Physicians,  7  T.  B.  282;  Bex  r.  The  College  of  Surgeons, 

2  Burr.  892;  Green's  Case,  1  Burr.  127;  Bex  v.  Marshall,  2  T.  R.2: 
Parker  v.  Gossage,  2  C.  M.  &  B.  617  ;t  19  Geo.  2,  c.  82 ;  Bex  r. 
Lund,  31  L.  J.,  Q.  B.  187;' Dr.  Groenvelt's  Case,  1  Ld.  Bayra.454; 
Bex  v.  Williams,  8  B.  &  Cr.  681  (E.  C.  L.  B.  vol.  15) ;  Bex  r.  Jordan, 

3  T.  B.  575 ;  and  Shedden  v.  Shedden,  1  Macq.  535. 

The  following  learned  Judges  were  in  attendance  to  assist  the 
House :— Cockburn,  C.  J.,  Pollock,  C.  B.,  Williams,  J.,  Martin,  B, 
and  Crompton,  Willes,  and  Blackburn,  Js. 

At  the  conclusion  of  the  argument^  the  following  questions  were 
submitted  to  their  Lordships : — 

First,  is  the  by-law  good  in  law? 

Secondly,  regard  being  had  to  the  facts  stated  in  the  verdict,  was 
tlie  plaintiff  removable  under  the  by-law,  assuming  it  to  be  good  in 
law? 

Thirdly,  ought  the  plaintiff  to  have  been  heard  previously  to 
removal  ? 

Fourthly,  having  regard  to  the  facts  stated  in  the  verdict,  ought  the 
Court  below  to  have  wanted  a  peremptory  mandamus  ? 

Blackbubn,  J. — My  Lords,  in  order  to  answer  your  Lordships'  fir* 
question,  it  is  necessary  to  determine  what  the  by-law  means.  If  a 
by-law  were  now,  in  1863,  made  in  the  same  words,  it  might  verj 

Elausibly  be  contended,  that  in  construing  the  words  "  has  been  t 
ankrupt,  or  become  otherwise  insolvent,"  we  must  limit  the  word 
"  insolvent"  to  an  insolvent  ejusdem  generis  with  a  bankrupt ;  that  is 
to  say,  to  a  person  who  had  obtained  the  benefit  of  the  Insolvent 
Debtors  Act,  or  compounded  with  his  creditors  under  the  bankrupt 
laws ;  and  that  a  person  who  had  never  stopped  payment  or  committed 
any  overt  act  of  insolvency,  and  still  continued  in  apparent  credit, 
though  his  circumstances,  in  fact,  were  such,  that  he  was  unable  to 
pay  all  his  creditors  20^.  in  the  pound,  was  not  insolvent  within  the 
meaning  of  the  bv-Iaw ;  and  I  cannot  but  think  that  the  argument  in 
the  judgment  of  the  Exchequer  Chamber,  that  the  by-law  is  not 
unreasonable,  is  directed  to  support  a  by-law  in  which  the  word 
"insolvent"  is  used  in  this  limited  sense;  and  if  the  by-law  could  be 
construed  in  this  limited  sense,  I  am  by  no  means  prepared  to  say  it 
is  unreasonable.  But  the  by-law  now  in  question  was  made  in  1799, 
when  there  was  no  such  system  as  now  exists  for  discharging  insol- 
vent debtors ;  and  I  think  the  by-law  made  then  must  be  construed  so 
as  to  include  under  the  term  **  insolvent"  a  person  who  was,  in  fact, 
not  able  to  pay  all  his  creditors  20«.  in  the  pound,  though  hecontinaed 
to  pay  his  way,  and  though  this  inability  was  not  known  to  the  pub- 
lic; indeed,  unless  the  by-law  has  this  more  extensive  constructioo, 
the  present  case  is  not  brought  within  it. 

Tne  dates  appear  on  the  speciid  verdict.  Dinsdale  was  elected  on 
the  25th  July,  1849,  bein^  at  the  time  "in  insolvent  circumstances, 
and  unable  to  pav  his  creditors  20«.  in  the  pound,"  but  being  in  other 
lespects  qualified.  On  the  20th  October,  1849,  he  was  accepted 
•worn  in  and  acted ;  and  again,  on  (h^  6th  November  1849,  attended 
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and  acted.  On  tbe  SOth  November,  1849,  and  not  till  then,  he  was 
adjudged  a  bankrupt.  So  that  his  actual  bankruptcy  was,  after  he 
was  de  facto,  fully  in  possession  of  the  oiBce.  And  the  by-law  can- 
not apply  in  this  case  unless  the  state  of  things  found  by  the  verdict 
to  have  existed  on  the  29th  July,  1849,  viz.,  **  being  in  insolvent  cir- 
cumstances, and  unable  to  pay  his  creditors  20s.  in  the  pound,"  in 
becoming  insolvent  within  the  meaning  of  the  by-law;  so  that  if  the 
by-law  could  be  construed  in  the  more  restricted  sense,  there  would  be 
a  very  short  answer  to  this  case.  The  question  proposed  by  your 
Lordships,  therefore,  seems  to  me  to  be,  whether  the  by-law,  under- 
stood in  the  more  extended  sense,  is  reasonable,  and  I  think  it  is  not. 
It  frequently  happens  that  a  person,  who  believes  himself  to  be 
very  rich,  is,  in  truth,  not  able  to  pay  20«.  in  the  pound,  and  this 
without  any  fault  on  his  part.  An  unexpected  disaster  may  have 
destroyed  property  situated  in  some  distant  part  of  the  world ;  and 
the  uiifortunate  man  who  thought  he  owned  property  of  great  valuo 
may  learn  some  morning  that  weeks  before  a  hurricane  destroyed  his 
plantation,  or  that  the  mutineers  in  India  had  burned  his  indigo  fac- 
tories, or  that  the  United  States  Bank,  in  which  he  held  stock,  had 
stopped  payment,  or  that  the  State  of  Pennsylvania  had  refused  to 

f)ay  its  debts,  and  so  his  bonds  which  he  valued  high  had  become  of 
ittle  value;  and  consequently,  that  he  had,  since  that  disaster  hap- 
pened, unconsciously  been  *' insolvent"  in  this  sense,  without  the 
least  suspicion  of  the  fact.  I  have  referred  to  these  examples,  because 
they  all  have  occurred  in  my  own  time,  but  many  similar  examples 
might  be  put.  It  is  no  part  of  the  by-law,  that  the  insolvent  should 
know  of  his  insolvency,  if,  in  fact,  it  "existed;  and  the  fact  is,  by  the 
by-law,  made  an  absolute  disqualification;  so  that  if  such  a  disaster 
as  I  have  supposed  happened  abroad  the  day  before  the  election,  then, 
though  the  person  elected  were,  by  the  aid  of  friends  or  otherwise,  to 
succeed  in  paying  his  creditors  in  full  in  ever  so  short  a  time  after  the 
election,  he  is  to  be  absolutely  ineligible;  I  cannot  think  that  reason- 
able. 

In  the  present  case  the  agent  of  the  wardens  and  assistants,  on  the 
24th  September,  1849,  inquired  of  Dinsdale  if  he  was  solvent;  the 
answer  made  was,  that  he  was  as  solvent  as  any  man  in  the  Court, 
and  able  to  pay  his  creditors  205.  in  the  pound.  This,  it  is  found  by 
the  verdict,  was  untrue,  to  his  knowledge;  and  on  the  bankruptcy 
which,  two  months  afterwards,  ensued,  he  only  paid  25.  8d.  in  the 
pound,  and  the  jury  have  found  that  this  representation  was  on  his 
part  fraudulent. 

But  though  this  was  the  particular  case,  we  must,  in  considering 
the  reasonableness  of  a  by-law,  look  to  what  would  be  generally 
the  case ;  and  it  seems  to  me  that  a  by-law  is  unreasonable  which 
authorizes  an  inquiry  of  this  sort  into  the  affairs  of  a  trader  still  con- 
tinuing to  carry  on  his  trade,  especially  when,  as  in  the  present  case, 
the  inquiry  is  to  be  made  on  behalf  of  his  competitors,  or,  at  all 
events,  is  to  be  made  on  behalf  of  those  carrying  on  the  same  trade. 
I  do  not  think  that  any  trader,  even  if  convinced  that  his  assets  would 
enable  him  to  pay  much  more  than  205.  in  the  pound,  would  like  to 
he  called  upon  to  give  proof  of  his  ability  to  pay  205.  in  the  pound  to 
l^iB  rivals  in  business.    The  value  of  the  property  of  a  trader,  and  the 
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gooduess  of  tbe  debts,  which  form  part  of  his  stock,  must  always  ba 
to  some  extent  a  matter  of  opinion ;  and  I  believe  the  case  is  common, 
that  a  large  and  lucrative  basineas  is  carried  on  with  great  profit,  and 
jet  if  stock  were  taken  it  would  be  a  question  of  doubt  whether  the 
assets  would  equal  204.  In  such  cases  an  inquiry  of  this  kind, 
whether  the  trader  allowed  or  declined  to  permit  the  inquiry,  would 
equally  tend  to  shake  his  credit,  and  very  probably  to  produce  that 
insolvency  which  did  not  really  exist. 

It  is  to  be  observed  also  that  the  inquiry  extends  back  to  the  time 
when  any  one  of  his  debts,  still  remaining  at  the  time  of  the  ele<^OQ 
unpaid,  was  contracted.  If  there  is  an  old  mortgage-debt  still  anpaid 
which  was  contracted  twenty  years  ago,  the  candidate  is  by  this  by-law 
disqualified  if  at  any  time  within  that  twenty  years  he  was  unable  to 
pay  209.  in  the  pound,  unless  he  establishes  a  fair  and  honourable 
character  for  seven  years ;  and  even  if  be  does  establish  such  a  charac* 
ter,  he  is  absolutely  disqualified  if  the  inability  occurred  within  the 
seven  years.  This  I  think  very  inconvenient  and  oppressive.  The 
test  of  eligibility  imposed  is  very  vague,  and  I  think  unnecessary. 

I  am,  therefore,  of  opinion,  that  the  by-law,  understood,  as  I  think 
it  should  be,  in  the  sense  which  is  necessary  to  bring  this  case  within 
it,  is  unreasonable,  and  not  valid. 

In  answering  the  second  question,  I  will  first  recapitulate  the  fiiets 
as  they  appear  to  me  to  be  stated  on  this  record : — Dinsdale  was,  on 
the  28d  April,  1849,  elected,  and  that  election  was  confirmed  on  the 
25th  July ;  he  being,  in  fact,  disqualified  under  the  by-law  as  being 
in  insolvent  circumstances,  but  that  fact  not  being  known.  On  the 
24th  September,  1849,  after  Dinsdale  was  elected,  but  before  be  knew 
of  it,  in  answer  to  a  question  from  the  agent  of  the  wardens  and 
assistants,  Dinsdale  asserted  that  he  was  solvent;  and  the  jury  find,  in 
the  special  verdict,  that  this  was  a  knowingly  false  and  fraudulent 
representation,  whereby  he  induced  and  procured  the  then  wardens 
and  assistants  to  admit  him  to  the  said  office.  On  the  20th  October 
he  accepted  the  office,  was  sworn  in,  and  acted ;  and  again,  on  the  6th 
Novem  oer,  acted  as  an  assistant ;  so  that  the  office  was  de  facto  filled 
by  him,  though  his  admission  was  procured  by  the  false  representa* 
t'on.  On  the  SOth  November  Dinsaale  became  a  bankrupt.  On  the 
20th  December  a  meeting  of  the  assistants  was  held,  to  which  Dins- 
dale was  not  summoned,  of  which  he  had  no  notice,  at  which  he  did 
not  attend,  and  had  no  opportunity  of  attending.  At  that  meeting 
Dinsdale  was  removed.  It  is  left  somewhat  ambiguous  on  the  record, 
for  what  cause  he  was  removed.  As  I  construe  the  return  and  the 
special  verdict,  they  removed  him,  on  acooont  of  his  bankraplcy 
after  the  election  and  admission  (which  would  be  clearly  illegal^  ai^ 
not  on  account  either  of  his  insolvency  at  his  election,  or  his  false 
representation  before  his  admission ;  neither  of  which  matters  seem  \o 
have  been  brought  forward  at  that  meeting ;  and  on  which  matters^ 
as  I  read  the  record,  no  decision  was  come  to  at  that  meeting. 

In  my  view  of  the  law,  even  if  they  had  inquired  into  the  iasol 
vency  at  the  time  of  the  election,  and  into  his  false  reprsseotation 
before  his  admission,  and  had,  after  hearing  Dinsdale,  found  both  those 
facts  to  exist,  and  upon  that  finding  had  removed  him,  the  removal 
would  have  been  bad ;  but  before  proceeding  to  give  my  reasons  for 
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thia  opinion,  I  wisb  (in  case  your  Lordships  should  take  a  difforent 
view  of  the  law)  to  point  out  that  I  do  not  think  it  can  be  contended, 
that  a  removal  made  on  a  ground  bad  in  law  can  be  supported,  because 
facts  did  exist,  which,  if  brought  before  the  assembly,  might  have  led 
them  to  remove  him  on  a  ground  good  in  law.  The  jury  have  found 
that,  in  fact^  Dinsdale  did  procure  his  admission  by  a  false  and  fraud-- 
tilent  representation  to  Mr.  Clarke ;  but  it  is  not  by  any  means  im-- 
probable,  that  the  Court  of  Assistants  on  the  20th  December  might, 
if  the  question  had  been  put  to  them,  have  come  to  a  different  con* 
claaion;  and  even  if  your  Lordships  should  hold,  that  these  grounds 
might  authorize  a  removal  in  point  of  law,  it  might  well  have  been 
that  the  meeting  of  the  20th  December  might  have  thought  it  inex- 
pedient to  remove  on  such  a  ground. 

These  considerations  make  me  think  it  important  to  call  your  Lord-* 

ahips'  attention  to  what  appears  on  the  record  as  to  the  ground  oa 

which  the  removal  really  proceeded.    I  think,  however,  that  Dinsdale 

having  been  in  fact  admitted  and  sworn  in,  and  having  acted,  so  that 

the  office  was  full  of  him,  he  was  not  removable,  either  on  the  ground 

that  his  title  was  defective,  or  that  the  admission  by  which  he  ffot  in  tor 

the  office  was  obtained  by  a  fraud.    I  take  the  rule  of  law  to  be,  that 

to  a  mandamus  to  admit  a  corpnorate  officer,  it  is  a  good  return,  that 

he  was  not  duly  elected;  for,  in  that  case,  he  ought  not  to  be  ad^ 

mitted ;  but  that,  to  a  mandamus  to  restore  a  person  who  has  been- 

removed  after  having  been  admitted  and  sworn  in,  it  is  not  a  good 

return,  because,  the  office  being  full,  the  corporation  are  bound  to 

show  a  just  cause  for  the  removal  by  them ;  and  as  they  cannot  remove 

for  want  of  an  original  title,  a  return  of  not  duly  elected  is  bad.    (Sea 

Rex  V.  Lyme  Begis,  u6i  tup.)    The  principle,  as  I  understand  it^  is^ 

that  when  the  office  is  fall,  the  title  of  the  person  in  actual  possession 

can  be  questioned  only  by  quo  warranto ;  the  power  of  the  corporate 

body  not  extending  to  remove  any  person  actually  in,  except  for  some 

corporate  offence  subsequent  to  bis  admission.    If  it  always  was  in 

the  power  of  a  corporate  body,  after  any  lapse  of  time,  to  open  up  the 

question,  of  whether  a  corporator  de  facto  in  the  exercise  of  the  office 

was  originally  duly  electea,  it  would  lead  to  very  inconvenient  resulta 

It  would  be  in  the  power  of  the  majority  to  inquire  into  the  title  of 

any  troublesome  member  of  the  minority.    I  am  not  sure,  that  even 

now  there  would  not  be  a  risk  of  this  power  being  abused  for  party 

purposes  when  party  spirit  runs  high  ;  but  I  take  it  there  can  be  no 

doubt,  that  in  the  days  when  the  majority  in  a  corporation  determined 

two  votes  in  Parliament,  partisans  would,  as  a  matter  of  course,  have 

abused  this  power,  if  they  had  possessed  it;  and  this  consideration 

probably  led  to  the  adoption  of  the  rule  of  law  I  have  just  stated. 

I  think,  that  in  the  judgment  in  the  Court  of  Exchequer  Chamber 
it  was  not  disputed,  that  this  was  the  general  rule  of  law ;  but  it  was 
said,  that  the  effect  of  the  admittance  was  defeated,  because  it  was 
obtained  by  fraud;  and  the  reasoning  seems  to  me  to  amount  to  lay- 
ing down  the  principle,  that  inasmuch  as  a  man  cannot  take  advantagci 
of  his  own  wrong,  every  act  or  thing  broug:ht  about  by  his  fraud  or 
wrong  is,  as  against  him,  to  be  treated  as  if  it  never  had  existed.  In 
this  I  cannot  agree.  Fraud,  as  I  think,  renders  any  transaction  void* 
able  at  the  election  of  the  party  defrauded ;  and  if,  when  it  is  avoided. 
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nothing  has  occurred  to  alter  the  position  of  affiiirs,  the  rights  and 
remedies  of  the  parties  are  the  same  as  if  it  had  been  void  from  the 
beginning ;  but  if  any  alteration  has  taken  place,  their  rights  and 
remedies  are  subject  to  the  effect  of  that  alteration. 

This  was  clearly  laid,  down  in  Clarke  v.  Dickson  {ubisup.y  There 
the  plaintiff  was  induced,  by  the  fraud  of  the  defendants,  to  become  a 
shareholder  in  a  Company.  It  was  held  that,  under  the  circumstances 
in  that  case,  he  could  not  treat  the  contract  as  void,  and  sue  for  money 
had  and  received.  The  reason  was,  that  he  bad,  in  the  interval 
between  the  making  of  the  contract  and  the  discovery  of  the  fraud, 
received  dividends,  and  otherwise  dealt  with  the  property.  It  was 
urged  in  the  argument,  that  "it  is  hard  if  all  remedy  for  the  fraud  is 
lost,  where  the  deceit  can  be  prolonged  till  the  deceived  party  has 
acted  upon  it."  My  brother  Crompton  answered,  "All  remedy  is  not 
lost.  He  can  no  longer  rescind  the  contract,  which  would  work 
injustice,  but  he  may  bring  an  action  on  the  deceit,  and  recover  his 
real  damage."  And  that  was,  in  effect,  the  judgment  of  the  Court. 
But  if  the  law  be,  that  the  defendants  could  not  take  advantage  of 
Iheir  wrong  in  prolonging  the  deceit,  in  the  sense  that  all  things  pro- 
eured  by  their  fraud  were  to  be  taken,  against  them,  to  be  as  though 
they  had  never  been,  that  decision  was  wrong.  But  I  take  it,  it  is  not 
the  general  rule  of  law,  that  a  wrongdoer  must  be  treated  as  if  all 
things  procured  by  his  wrone  had  never  existed.  It  is  trite  law,  that 
if  a  person  is  tricked  out  of  the  possession  of  goods  with  the  felonioas 
intent,  it  is  larcenv;  but  if  he  be  induced  by  fraud  to  part  with  the 
property,  it  is  no  larceny.  The  common  law  was,  that  tne  wrongdoer 
might  take  advantage  of  his  own  wrong  for  that  purpose;  and  it 
required  legislation  to  make  him,  who  was  really  as  bad  as,  but  was 
not,  a  thief,'  punishable  for  obtaining  goods  by  false  pretences. 

So  in  the  case  of  Feret  ir.  Hill  {ubi  eup.),  where  the  plaintifiC  by 
fraud,  procured  the  defendant  to  asree  to  take  him  as  tenant  of  a 
house,  it  was  held,  that  the  landlord  having  let  the  proposed  tenant 
into  possession,  and  executed  a  lease  to  him,  it  was  too  late  for  the 
landlord,  on  discovering  the  fraud,  to  treat  the  whole  transaction  as 
void,  and  turn  the  tenant  out 

It  is  said,  in  the  judgment  in  the  present  case  in  the  Exchequer 
Ohamber,  that  the  judgment  of  the  Court  in  Feret  v.  Hill  proce^ed 
on  the  ground,  that  ^'  the  fraud  was  held  to  be  collateral,  and  not  to 
go  to  the  root  of  the  contract."  But  I  have  much  difficulty  in  under- 
standing how  the  Court  could,  if  acting  upon  that  principle,  enter  the 
•verdict  for  the  plaintiff  on  the  finding  of  the  jury,  that  the  plaiotiff 
had  induced  the  defendant  to  let  the  apartments  to  him  by  fraud  and 
misrepresentation.  If  they  proceeded  on  that  principle,  the  utmost 
they  could  have  done  was  to  grant  a  new  trial.  The  ground  on  which. 
as  I  take  it,  the^  proceeded,  is  that  stated  by  Mr.  Justice  Maule  in  the 
course  of  the  argument,  viz.,  that  though,  whilst  the  agreement  was 
-executory,  the  landlord  had  a  right,  on  discovering  the  fraud,  to  exer- 
cise his  option  to  avoid  the  agreement,  jet  his  option  was  determined 
on  letting  him  into  possession,  and  vesting  the  term  in  him. 

The  cases  of  Philipson  v.  The  Earl  of  Egremont  {ubi  sup,).  The 
Earl  of  Brandon  «.  Becher  {ubi  sup.),  and  Former's  Case  {ubi  svp.\ 
•cited  in  the  Exchequer  Chambei^  are  authorities  to  show  (what  I  sup- 
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pose  will  be  disputed  by  no  one),  that  for  fraud  or  deceit  there  is  a 
remedy  for  the  party  injured ;  but  they  in  no  way  show,  that  all 
things  procured  by  fraud  are,  as  against  the  wrongdoer,  to  be  consid- 
ered as  though  they  had  never  been.  If,  in  the  present  case,  an  infor- 
mation in  the  nature  of  a  quo  warranto  had  been  applied  for  against 
Dinsdale,  and  his  counsel  had  urged,  in  showing  cause  against  the 
rule,  that  the  relator  had  concurred  in  admitting  him,  and  permitting 
him  to  act,  these  cases  would  have  been  authorities  to  prove  that, 
under  such  circumstances,  he  could  not  avail  himself  of  those  acts ; 
but  I  cannot  think  they  bear  npon  the  present  question ;  and  I  need 
hardly  point  out,  that  if  a  body  corporate  could  themselves  remove  a 
corporator,  on  the  ground  that  his  admission  was  procured  by  fraud 
on  them,  they  would,  in  exercising  this  power,  necessarily  act  as 
judges  in  their  own  cause,  with  every  conceivable  temptation  to  judge 
partially. 

I  therefore  answer  your  Lordships'  second  question  in  the  negative. 

To  the  third  question  I  say,  that  I  think  it  of  the  very  essence  of 
justice,  that  every  person  should  be  heard  before  judgment  is  given 
against  him.  I  do  not  understand  that  there  is  any  difference  of 
opinion  on  this  point. 

The  judgment  of  the  Court  of  Exchequer  Chamber  proceeds  on  the 
supposition,  that  Dinsdiale  was  not  removed,  inasmuch,  as  against  him, 
be  was  to  be  taken  as  never  having  been  in  the  office,  because  his 
fraud  had  procured  his  admission.  1  have  already  given  my  reasons 
for  dissenting  from  this  view  of  the  law;  but  even  if  it  were  so,  I 
think  the  prosecutor  should  have  been  heard  before  this  fraud  was 
taken  as  proved.    I  therefore  answer  this  question  in  the  affirmative. 

To  the  fourth  question  I  answer,  that,  though  on  the  rule  the  Court 
may  refuse  to  grant  a  mandamus,  if  upon  the  whole  they  think  it 
clear  that  no  good  end  could  be  obtained,  because  at  that  stage  of  the 
proceeding  the  Court  can  exercise  discretion,  and  has  the  means  of 
ascertaining  all  the  facts  which  should  guide  it  in  the  exercise  of  its 
discretion ;  yet  when  the  writ  has  issued,  the  peremptory  writ  ought 
to  be  granted  or  refused  according  to  what  appears  to  be  the  legal 
right  on  the  record ;  for  then  the  Court  must  give  a  judgment  on 
which  error  may  be  brought,  and  therefore  must  proceed  only  on 
those  grounds  which  may  be  brought  into  the  Court  in  error.  It  is 
impossible  for  either  the  prosecutor  or  the  defendants  in  mandamus 
to  raise  by  return  or  by  plea  all  the  matters  proper  to  influence  the 
discretion  of  the  Court.  There  may  in  every  case  be  facts  which,  if 
brought  forward  upon  affidavit,  would,  if  unexplained,  satisfy  a  Court 
of  error,  if  in  the  position  of  the  Court  of  Queen's  Bench,  when  con- 
fiidering  whether  the  rule  should  be  made  absolute  or  not,  that  it 
would  not  be  discreet  to  issue  the  writ ;  and  there  may  be  other  facts 
which  if  brought  forward  would  explain  those  facts,  and  satisfy  the 
Court  of  error  that  it  would  be  discreet  to  issue  it;  but  there  are  no 
means  that  I  am  aware  of  by  which  those  collateral  matters  can  be 
brought  to  the  knowledge  of  the  Court  in  error. 

It  seems  to  me,  therefore,  that  judgment  ought  to  be  given  in  every 
case  of  mandamus  according  to  what  appears  on  the  record  to  be  the 
legal  right,  and  not  according  to  discretion. 

I  have  already,  in  answering  the  other  questions,  given  my  reasons 
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for  coming  to  the  conclosiott,  that  in  this  oaae  the  legal  right  is  to 
have  a  peremptory  mandamus  to  restore  and  to  place  the  prosecator 
in  the  position  in  which  he  was  before  the  unauthorized  removal. 

I  therefore  answer  your  Lordships'  fourUi  question  in  the  affirm- 
ative. 

WiLLES,  J. — In  answer  to  the  first  question,  I  am  of  opinion  that 
the  by-law  is  good  in  law. 

I  think  it  as  important  for  the  eharaoter  and  usefulness  of  the  Com- 
pany  that  the  members  of  the  Court  should  be  solvent,  as  it  is  foi 
that  of  the  College  of  Physicians  that  a  physician  should  have  a 
degree  of  Oxford^  Cambridge,  or  Dublin  (Rex  v.  The  College  of 
Physicians,  ubi  sup.);  or  for  that  of  the  College  of  Surgeons  that  a 
surgeon  should  know  Latin  (Sex  v.  The  College  of  Surgeons,  ubisup.\ 
and  so  forth.    (G-reen's  Case,  ubi  sup. ;  Bex  v.  Marshall  {ubi  sup.). 

In  the  construction  of  it,  the  by-law  goes  the  whole  length  of  dis- 
qualifying the  prosecutor  under  the  circumstances  stated  in  the  return 
and  special  veniict.  The  term  "  insolvent**  has  been  repeatedly  con- 
straea  in  a  like  context,  both  in  private  instruments  and  upon  the 
construction  of  a  statute,  to  apply  to  a  person  labouring  under  a 
general  disability  to  pay  his  just  aebts  in  the  ordinary  course  of  trade 
and  business.  (See  Lord  Wensleydale's  dictum  in  Parker  v.  Gossage* 
fdbi  sup. ;  adopted  in  Doe  v.  Bees,  ubi  sup.,  and  Biddlecorobe  v.  Bond 
{ubi  sup.y.  It  is  found  in  this  case  that  the  prosecutor  was  not  merely 
unable  to  pay  209.  in  the  pound,  but  that  he  was  "  in  insolvent  circum- 
stances," which  has  always  been  held  to  mean  what  I  think  "  insol* 
vent"  means,  viz.,  not  merely  being  behind  the  world,  if  an  account 
were  taken,  but  insolvency  to  the  extent  of  being  unable  to  pay  just 
debts  in  the  ordinary  course  of  trade  and  business.  The  Legislature 
called  this  insolvency  as  early  as  1746:  19  Geo.  2,  c.  82,  a.  1.  Bayley 
V.  Schofleld  (ubi  sup.)  and  Shaw  v.  Lucas  {ubi  sup.)  explain  what 
"insolvent  circumstances"  and  ''insolvent"  mean  when  spoken  of  a 
trade.  These  cases  decide  that  ''insolvency,  within  the  meaning  of 
the  bankrupt  laws"  (that  is,  spoken  of  a  trader),  does  not  mean  an 
inability  to  pay  20«.  in  the  pound  when  the  affiiirs  of  the  bankrupt 
shall  be  ultimately  wound  up ;  but  that  a  man  is  in  insolvent  circum- 
stances "when  he  is  not  in  a  condition  to  pay  his  debts  in  the  ordinary 
course,  as  persons'^carrying  on  trade  usually  do." 

I  presume  that  the  reason  whv  there  was  no  discussion  as  to  the 
meaning  of  the  word  ''  insolvent"  in  the  Court  of  Queen*s  Bench  or 
Exchequer  Chamber,  was  because  it  was  felt  that  the  judgments 
against  the  prosecutor  and  his  subsequent  bankruptcy,  together  with 
,the  finding  of  the  jury  as  to  his  being  in  ''insolvent  circumstances,^ 
precluded  any  doubt  as  to  his  being  "insolvent,"  in  the  substantial 
and  business  sense  of  the  word.  Indeed,  that  part  of  the  return 
alleging  the  prosecutor's  insolvency  is  not  traversed,  so  thai  if  any 
extent  of  insolvency  short  of  bankruptcy  may  be  provided  for  by  the 
by-law,  that  extent  of  insolvency  in  the  prosecutor  is  admitted  upon 
the  proceedings.  I  see  no  distinction,  in  good  sense,  between  exclud- 
ing a  bankrupt  under  a  statute,  and  an  insolvent  unable  to  go  <»i 
paying  his  just  debts  in  the  ordinary  course  of  trade,  though  not  under 
a  statute.    There  were  empty  bags  before  the  first  Bankrupt  Ac^ 
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tc^etber  with  all  the  plianey  and  want  of  oonaderation  which  prorer- 
biallj  belong  to  them. 

Constrning  '*  inaolvent'*  as  above,  I  can  entertain  no  doubt  that  the 
principle  of  the  by-law  is  sound.  I  need  hardly  add,  that  a  by-law 
ought  to  be  construed  so  as  to  make  it  valid,  and  not  so  as  to  aefeat 
it :  The  Poulterers  Company  v.  Phillips  {ubi  $up.). 

And  I  think  the  form  of  the  by*Iaw  is  good  enough.  In  this  case, 
where  the  candidate  was  actoally  insolvent  at  the  time  of  the  election, 
and  from  thence  up  to  and  at  the  time  of  the  admission,  I  apprehend 
that  the  by-law  absolutely  disqualified  him ;  and  that  it  is  needless  to 
maintain  the  latter  part  of  the  by-law  as  to  an  inquiry  before  the 
Court,  because  it  is  now  clear  that  by-laws  are  divisible :  Bex  r.  Lund 
{ubi  »up.). 

But  I  go  further,  and  say,  that  there  is  no  objection  to  a  by-law 
imposing  a  condition  subsequent  upon  election,  and  that,  even  if  read 
in  the  narrowest  sense,  as  applicable  to  an  admission  after  an  election, 
the  by-law  is  good.  The  soppoeed  difficulty  of  working  such  a  by-law 
is  imaginary.  In  every  case  where  an  oath  is  to  be  taken,  a  qualifica* 
tion  to  be  made  out,  or  a  security  to  be  given,  there  is  practically  a 
condition  subsequent  to  the  deetion  to  an  office.  If  such  condition 
be  not  fulfilled,  why  should  not  that  be  good  cause  of  removal  ?  A 
custom,  equally  with  a  by-law,  must  be  reasonable;  and  in  Wright  v, 
Fawcett,  4  Burr.  2041,  a  custom  that  a  burgess  of  Morpeth  should  be 
approved  of  by  the  lord  of  the  manor  before  being  admitted  and 
sworn,  and  that  the  prosecutor  was  not  so  approved  by  Lord  Carlisle, 
the  lord  of  the  manor,  was  allowed  to  be  returned  to  a  mandamus  to 
admit  Thus,  there  may  be  a  test  applied  between  election  and  ad- 
mittance. But,  as  I  have  observed,  in  the  present  case  the  prosecutor 
was  throughout  in  a  state  of  disqualification. 

As  to  the  inquiry  being  eonducted  before  the  Court  of  Assistants,  it 
appears  to  me  that  a  domestic  tribunal  is  the  least  onerous  upon  the 
candidate,  and  likely  to  be  the  most  favourable  to  a  man  of  real 
merit.  And  it  should  be  observed,  that  he  is  not  compelled  to  be  a 
candidate,  nor  to  accept  office  if  elected.  If  he  were  compellable,  this 
by-law  is  no  more  inquisitorial  than  that  which  was  upheld  in  the 
well-known  case  of  The  City  of  London  v.  Yanacre,  12  Mod.  270, 1 
Ld.  Baym.  497.  That  by-law  was  in  substance,  that  a  freeman  elected 
aherifi^  shall  not  be  discmirged  unless  he  swear,  with  six  compurgators, 
that  he  is  not  worth  10,000/.,  and  that  if  any  freeman  electea  and  pro- 
claimed shall  not  enter  into  a  bond  of  1000/.  to  accept  the  office,  **'  not 
having  a  reasonable  cause,  to  be  allowed  by  the  lord  mayor  and  court 
of  aldermen,"  he  shall  forfeit  400/. ;  100/.  whereof  to  go  to  the  next 
'  sherif]^  and  the  rest  for  the  use  of  the  city.  Amongst  many  other 
objections  of  the  sort  made  in  this  case,  it  was  objected  that  the  mayor 
and  aldermen  were  made  the  judges  o(  the  excuse ;  but  all  the  objec- 
tions were  overruled,  and  Lord  Holt's  judgment  in  that  case  seems  to 
me  to  make  an  end  of  the  objection  in  this  respect  to  the  by-law  under 
consideration.  The  latter  part  of  the  by-law,  as  to  making  out  a  fair 
character,  is  in  ease  of  the  candidate ;  and  if  it  be  thought  objection- 
able for  any  reason  (I  own  I  can  see  none),  it  may  be  rejected. 

The  general  rule  is  clear,  that  corporations  may  make  by-laws  for 
their  internal  regulation,  and  amongst  others,  by-laws  for  applying  a 
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reAfionable  test  of  fitness,  provided  they  be  not  contrary  to  law  or 
reason.  To  defeat  a  by-law,  some  distinct  rule  of  law  or  reason  oaght 
to  be  shown  to  have  been  violated.  If  it  be  founded  in  a  principle 
which  does  not  violate  law  or  reason,  it  ought  not  to  be  defeated  by 
microscopic  objections  to  the  mode  in  which,  or  the  extent  to  which, 
the  principle  is  applied.  There  is  no  authority  against  this  by-law; 
it  is  notoriously  in  accordance  with  the  practice  of  the  city,  now  called 
in  question  for  the  first  time,  and  it  is  unassailed  by  any  reason  except 
that  it  is  painful  to  bankrupts  or  insolvents,  and  that  persons  some- 
times become  bankrupt  or  insolvent  by  misfortune,  without  fault  or 
mismanagement.  But  this  involves  the  fallacy  of  making  laws  for 
individual  or  accidental  cases,  instead  of  for  those  of  ordinary  occur- 
rence— "Ad  ea  qusB  frequentius  accidunt  jura  adaptantur." 

In  answer  to  the  second  question,  I  am  of  opinion  that  the  plaintiff 
was  removable  under  the  by-law,  assuming  it  to  be  good  in  law.  The 
finding  of  the  jury  as  to  bis  circumstances,  makes  it  clear  that  the 
bankrupt  was  insolvent,  not  only  in  the  sense  that  he  was  unable  to 

Eay  20«.  in  the  pound  when  his  af&ira  were  wound  up,  but  also  that 
e  was  not  in  a  condition  to  pay  his  debts  in  the  usual  and  ordinary 
course  of  trade  and  business ;  so  as  to  be  for  business  purposes  insol- 
vent. The  finding  of  the  jury  is,  that  "he  was  in  insolvent  circum- 
stances, and  unable  to  pay  his  creditors  20«.  in  the  pound ;"  and  it 
further  appears  that  he  owed  large  sums  of  money  on  judgments  and 
otherwise,  which  he  was  unable  to  pay,  and  which  have  not  been 
paid.  And  by  the  uncontradicted  statement  in  the  return,  it  appears 
that  he,  soon  after  his  admittance,  became  bankrupt^  and  only  2«.  8(£ 
in  the  pound  has  ever  been  paid  by  way  of  dividend.  How  it  could 
be  more  clearly  shown,  or  in  what  other  sense  it  could  be  shown,  that 
a  man  was  insolvent,  it  is  difficult  to  understand. 

I  must  here  add,  that  for  the  purpose  of  establishing  such  insolvency 
as  I  have  already  shown  to  have,  in  fact,  existed  in  the  case  of  the 
prosecutor,  it  is  not  necessary  to  resort  to  the  special  verdict,  though 
that  sufficiently  finds  it ;  because  that  part  of  the  return  which  states 
that  he  was  insolvent  is  not  traversed.  The  return,  after  setting  out 
the  by-law,  states  that  the  prosecutor  was  "  insolvent,"  using  the  lan- 
guage of  the  by-law,  and  that  statement  the  prosecutor  has  admitted, 
so  that  if  "  insolvent"  in  the  by-law  ought  to  have  a  restricted  meaning, 
this  return  must  be  read  as  stating  the  prosecutor  to  beinsolvent  in 
that  sense.  Presumption  and  intendment,  so  far  as  they  go,  are  to  be 
made  in  favour  of  a  return,  not  against  it :  per  BuUer,  J.,  in  Bex  v. 
Lyme  Regis  {uhi  svp.). 

If,  then,  the  bankrupt  was  within  the  by-law,  and  disqualified,  I 
cannot  doubt  that  this  was  "a  just  and  reasonable  cause*'  for  removal, 
under  the  express  terms  of  the  power  of  removal  given  by  the  charter, 
which  makes  a  quo  warranto  unnecessary,  at  least  so  far  as  the  pro-* 
secutor  is  concerned.  (See  this  power  of  removal,  mentioned  in  81 
L.  J.  Q.  B.  189,  note.) 

As  to  the  cause  for  which  the  prosecutor  was  removed,  it  is  sufficient 
if  there  was  a  removal,  and  a  sufficient  cause  for  removal,  though  dif- 
ferent from  the  professed  one,  if  it  was  difierent,  which  I  cannot  see. 
It  is  familiar  law,  that,  except  in  case  of  ratification,  it  is  not  what  a 
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man  sajs  or  thinks,  but  the  authority  which  he  in  fact  has,  that  justi-' 
fies  him :  Dr.  Groenveldt's  Case  {uhi  sup,). 

In  answer  to  the  third  question,  I  think  there  was  no  necessity  to 
bear  the  plaintiff  previously  to  removal.    This  was  not  the  case  of 
removing  a  member  of  the  body  for  a  corporate  offence.     This  wa8< 
the  finding  out,  and  expulsion  thereupon  from  the  governing  body, ' 
of  a  person  who  ought  not  to  have  been  elected,  or  to  have  sat  upon 
the  court,  any  more  than  if  he  never  had  been  a  member  of  the  cor** 
poration ;  and  who  had  insinuated  himself  into  the  court  by  means  of 
a  falsehood.    If  the  insolvency  had  been  discovered  before  the  prose- 
cutor had  iictually  sat  upon  the  court,  and  so  technically  been  admitted, 
it  is  clear  that,  if  the  by-law  be  valid,  the  matter  found  by  the  special 
verdict  would  have  been  an  answer  to  the  mandamus ;  for  the  man* 
damns  in  that  case  must  have  been  to  admit,  and  must  have  shown  a- 
valid  election,  and  a  return  thereto  of  no  valid  election  would  have 
been  sufficient  (Rex  v.  Williams,  ubi  sup.)j  even  if  not  sufficient  to  a 
mandamus  to  restore  (Bex  v.  Jordan,  ubi  ivp,).    I  am  at  a  loss  to  con> 
ceive  that  the  fact  of  his  having  taken  his  seat  at  the  court,  under  the 
cover  of  a  mistake  of  fact  on  the  part  of  the  members,  caused  by  his 
own  falsehood,  and  as  to  which  the  return  alleges,  and  the  jury  haa 
found,  that  *'by  means  of  the  said  false  and  fraudulent  misrepresenta* 
tions  he  induced  and  procured"  them  to  admit  him,  can  better  his 
position.    He  got  in  by  unfair  means,  and  having  been  detected  and 
expelled,  he  noW  insists  that  he  ought  to  be  let  in  again,  because  of 
having  once,  quocunque  modo,  got  in ;  contrary  to  a  maxim,  ^'  Fraus 
et  dolus  nemini  patrocinari  debent."    The  admission  cannot  be  put 
higher  than  a  judgment  or  decree ;  and  a  judgment  or  decree  obtained 
by  fraud  upon  a  Court,  binds  not  sueh  Court  nor  any  other ;  and  its 
nullity  upon  this  ground,  though  it  has  not  been  set  aside  or  reversed,' 
may  be  alleged  in  a  collateral  proceeding :  Philipson  v.  Lord  Egre- 
mont  {ubi  sup.);  Lord  Brandon  v.  Becher  {ubi  sup,);  Shedden  v. 
Sbedden  {ubi  sup,). 

In  considering  the  distinction  between  a  mandamus  to  admit  or 
restore  and  a  mandamus  to  proceed  to  a  new  election,  the  dififorence 
ought  not  to  be  overlooked  between  cases  in  which  there  is  a  special 

g>wer  to  remove,  as  here,  and  cases  where  there  is  not  such  a  power, 
ut  there  is  another  difference  worth  marking.  The  ground  upon 
which,  as  a  general  rule,  a  mandamus  will  not  he  to  proceed  to  a  new 
election  before  a  quo  warranto  is  issued,  to  avoid  an  election  de  facto 
followed  by  admittance,  does  not  apply  here.  That  ground  I  take  to 
be,  that  upon  the  mandamus  to  proceed  to  a  new  election,  the  person 
who  is  in  the  office  has  no  opportunity  of  being  heard,  and  in  order 
to  give  him  an  opportunity  of  being  heard,  and  for  no  other  reason,  a 
quo  warranto  is  necessary.  That  is  wholly  inapplicable  to  this  case, 
because  in  the  present  proceeding,  instituted  by  the  prosecutor  him* 
self,  he  has  been  heard  in  a  suit,  of  which  he  had  the  conduct.  To 
restore  him  because  he  has  not  been  heard,  would  create  a  new 
fiction. 

As  to  the  fourth  question,  having  regard  to  the  facts  stated  in  the 
rerdict,  and,  of  course,  not  overlooking  that  part  of  the  return  which 
is  admitt^  because  not  traversed,  I  am  of  opinion  that  the  Court 
below,  ought  not  to  have  granted  a  peremptory  piandamus.    For  the 
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purpose  of  arguing  this  qaesUon,  I  xntist  assume  that  the  by-law  is 
good,  and  the  plaintiff  diaqoalified  thereby;  but  that  there  has  been 
some  irregularity  iu  the  mode  of  removi^.  Even  if  this  be  so,  I  think 
the  proofing  by  mandamus  ought  not  to  be  perrerted,  by  being 
applied  to  the  restoration  of  a  person  whom  there  was  cause  to  remoTe 
(that  cause  being  now  res  judicata  in  a  suit  to  which  he  is  a  party), 
and  who  ought  to  be»  and  presumably  will,  if  restored,  be  forthwith 
expelled  for  the  same  cause  which  now  he  is  estopped  to  deny. 

In  Bex  V.  Griffiths  («ii  «up.),  upon  a  mandamus  to  resUn^  the^ 
return  stated  a  power  to  remove,  a  sufficient  causes  and  a  remoTal,* 
The  question  arose  upon  the  record.  It  was  insisted  that  the  removal 
was  not  regularly  made,  but  the  Court  refused  a  peremptory  manda* 
mus,  Lord  Tentcraen  saying,  "  I  am  clearly  of  opinion  that  the  Court 
are  not  to  grant  a  peremptory  mandamus  in  a  case  where,  if  the  party 
was  restored,  he  might  be  immediately  removed  again."  I  am  not 
aware  that  that  decision  has  ever  been  departed  from,  nor  that  statutes 
as  to  procedure  have,  sub  silentio,  taken  away  the  character  of  the 
prerogative  writ  of  mandamua 

I  regret  the  length  of  this  opinion.  Had  it  not  been  for  a  fear  that 
I  might  seem  wanting  in  due  respect  for  the  House,  I  should  have 
contented  myself  with  saying,  that  X  adhere  to  the  judgment  of  the 
Court  of  Exchequer  Chamber. 

Crompton,  J. — In  answer  to  your  Lordships'  first  question,  I  say 
that»  in  my  opinion,  the  by-law  is  not  good.  I  think  that  the  making 
of  by-laws,  by  which  ^  governing  part  of  a  corporation  restricts  or 
puts  a  qualification  upon  the  persons  who  are  to  be  elected  beyond 
what  the  charter  has  pointed  out^  ought  to  be  looked  at  narrowly. 

The  present  by-law  disqualifies,  subject  to  certain  exceptions^  every 
one  who  has  ever  been  unable  at  any  time  to  pay  his  creditors  20f.  in 
the  pound ;  and  although  be  has  got  his  certificate  in  the  most  honour* 
able  way,  or  his  creditors  have  given  him  the  most  complete  and 
creditable  discharge,  he  is  still  within  the  operation  of  the  by-law, 
unless  he  is  proved  to  have  paid  his  oreditors  subsequently  in  full 

The  disqualification  does  not  depend  on  any  aot  of  bankruptcy,  or 
on  any  fiat,  petition,  or  definite  legal  proceeding  in  bankruptqf  or 
insolvency,  bat  might  have  to  be  ascertained  from  a  laborious  and 
painful  inquiry  into  the  state  of  the  candidate's  circumstances  at  any 
particular  anterior  time,  and  after  the  lapse  of  many  years. 

The  by-law  must  be  taken  to  extend  to  the  not  being  able  to  pay 
the  creditors  in  full  at  any  time,  or  else  its  operation  would  not  extend 
to  the  present  case,  in  which  the  prosecutor  has  not  committed  any 
act  of  oankruptcy  or  insolvency  previous  to  his  admission. 

The  exception  of  having  established  a  fair  and  honourable  character 
for  seven  years  subsequently  to  the  insolvency,  to  the  satisfaction  of 
the  court,  or  a  majority  of  them,  seems  to  me  very  loose,  uncertain^ 
and  unsatisfatctory,  and  to  give  fiir  too  wide  a  discretion  to  the  coavt 
of  electors,  or  the  subsequent  court  A  by-law  of  this  nature  ought 
to  be  certain,  and  it  seems  to  me  extremely  loose  and  uncertain  to 
leave  it  to  the  judgment  of  the  elective  body  to  say  whether  there 
tea  been  an  honourable  character  satisfiactory  to  them.  If  the  insol* 
▼ency  is  intended  as  a  disqualification  against  being  elected,  the  by- 
law would  seem  very  objeofciooable,  as  it  would  appear  to  imply  thai 
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tlie  electors  before  they  reoord  their  Toles  are  to  come  to  a  decision 
whether  there  has  been  a  subsequent  honourable  character  to  their 
aatisfiiotion.  If  the  true  constraction  of  the  by-law  were  that  the 
disqualification  is  a  disqualification  against  being  elected,  great  diffi* 
ctilties  might  arise  as  to  whether  a  notice  of  the  disqualification  to 
the  voters  before  voting  might  not  cause  their  votes  to  be  thrown 
away,  and  the  adverse  eandfidates  to  be  elected.  I  do  not,  however, 
think  that  this  is  the  real  meaning  of  the  by4aw,  as  it  would  seem 
impossible  to  be  acted  upon,  especially  in  an  election  for  several 
vacancies  where  there  are  several  candidates.  I  think  that  the  by-law 
has  the  meaning  put  upon  it  in  the  Court  of  Queen's  Bench,  and  that 
its  true  construction  is,  not  that  the  body  of  electors  at  the  time  of 
election  are  to  see  to  the  qualification,  but  that  it  is  to  be  a  disqualifi- 
eation  against  the  admission  as  distinguished  from  the  election.  The 
charter  obviously  points  to  a  distinct  period  for  admission  and  elec- 
tion ;  it  requires  some  thii^  to  be  done  before  election,  and  some 
after  election  and  before  admission ;  and  it  might  happen,  as  it  seems 
to  have  done  in  the  present  ease,  that  the  party  might  not  know  of  his 
election,  and  might  not  have  had  an  opportunity  of  being  prepared 
with  proof  of  his  payment  of  his  debts,  or  nis  good  character,  to  satisfy 
the  electors. 

The  charter,  as  before  pointed  out,  requires  several  things  to  be 
done  before  admission,  and  after  election,  and  in  corporation  law 
the  distinction  was  perfectly  well  known,  and  I  do  not  see  why  the 
word  "  admission"  in  the  by-law  should  not  be  read  in  its  plain  ordi- 
Bary  sense,  especially  where  it  is  several  times  used  in  the  same 
document,  as  contradistinguished  from  election. 

On  this,  which  is,  I  think,  the  true  construction  of  the  by-law,  it 
seems  to  me  verj  objectionable  that  a  subsequent  Court,  perhaps  not 
consisting  of  the  same  members,  shoukl  have  the  power  of  confirm* 
ing  or  vacating  the  prior  election ;  on  an  investigation,  for  instance, 
whether  the  party  has  established  what  the  court  should  think  an 
honourable  character.  This  is  very  loose  and  uncertain,  and  practi- 
cally would  leave  far  too  much  in  the  discretion  of  the  body.  A 
candidate  might  succeed  at  the  election  by  one  vote,  and  it  might  be 
voted  afterwards  at  the  subsequent  Court  by  a  majority  of  one,  that 
at  some  distant  period  the  party  had  not  been  able  to  pay  the  whole 
of  his  creditors  20«.  in  the  pound,  and  that  he  did  not  appear  to  the 
satisfaction  <3i  the  Court  to  have  established  an  honourable  character 
for  seven  years  subsequently.  It  is  obvious  what  a  different  view 
might  be  taken  by  diflEerent  members  of  the  Court,  as  to  '^  an  honour* 
able  character,"  and  I  cannot  but  think  that  so  l^ose  a  provisioa 
might  lead  to  unfairness  and  mis<Ai^ 

There  is  another  point  of  view  in  which  also  the  provision  seema 
to  me  very  objectionable ;  such  a  disqualification  against  admission 
as  is  pointed  out  in  the  charter,  exempli  eratifi,  for  not  taking  the 
oath  of  supremacy,  &e.,  depends  on  a  fact  which  is  capable  of  proof, 
when  the  question  of  title  comes  before  the  proper  legal  tribunal,  as 
upon  a  mandamus  the  party  so  refused  admission  might  allege  and 
prove  that  he  had  taken  the  oath ;  but  this  could  not  be  so  on  such  a 
discretion  as  is  vested  in  the  body  by  this  by-law.  They  are  to  have 
the  deoisioa  whether  the  party  has  established  such  '' honourable 
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character/'  for  it  is  to  their  satisfaction  that  the  by-law  refers ;  and  it 
seems  to  me  very  objectionable  that  the  by-law  should  make  a  dis- 
qualification, and  afterwards  give  a  discretion  of  dispensing  with  it, 
if  the  Court  of  Assistants  are  satisfied  with  the  honourable  character. 
I  speak  of  this  power  as  discretionary,  because  I  think  that  if  there 
were  a  return  to  a  mandamus  to  admit,  that  the  party  had  not  been  at 
,  a  certain  time  able  to  pay  20s.  in  the  pound,  and  the  prosecutor  were 
to  plead  to  this  return  that  he  had  established  a  fair  and  honourable 
character  to  the  satisfaction  of  the  subsequent  Court,  he  would  be  told 
that  the  question  was  for  their  decision.  It  would  hardly  be  matter 
for  a  traverse,  and  for  the  decision  of  a  jury  whether  he  had  done  so; 
and  if  it  were,  it  would  only  show  more  clearly  the  loose  and  danger- 
ous nature  of  the  by-law. 

The  consideration  of  the  mode  in  which  this  power  and  discretion 
is  to  be  exercised  seems  to  me  to  show  still  more  clearly  that  the  de- 
cision is  to  take  place  after  the  election ;  as  the  question  as  to  whether 
the  discretion  is  to  be  exercised  according  to  the  facts  in  any  particu- 
lar case  can  only  arise  after  the  electors  have  selected  the  particular 
persons.  It  would  seem  impracticable,  if  not  impossible^  to  exercise 
this  power  at  the  time  of  the  election ;  and  if  it  could  be  done,  it 
would,  I  should  think,  be  very  objectionable ;  and  I  think  the  real 
meaning  is,  that  the  subsequent  Court  is  to  have  the  discretion  and 
power  of  dispensing  with  the  disqualification ;  but  whichever  be  the 
construction  in  this  respect,  I  think  the  by-law  bad. 

Secondly,  I  am  of  opinion  that  the  party  being  actually  in  the  office^ 
the  Court  of  Assistants  had  no  power  to  try  his  title,  and  that  the 
proper  course  of  removing  him  would  be  by  quo  warranto.  Where 
the  office  was  full,  the  Court  of  Queen's  Bench  could  not,  in  case  of  an 
alleged  disqualification,  proceed,  except  by  quo  warranto;  and  tbey 
could  not,  according  to  well-establishea  rule  of  law,  grant  a  manda- 
mus to  proceed  to  a  fresh  election ;  and  it  would  seem  strange  in  such 
a  case  to  allow  the  corporate  body  so  to  interfere. 

I  agree  with  the  observations  of  my  Brother  Wightman,  in  the 
Court  of  Queen's  Bench,  in  this  respect. 

I  do  not  look  at  this  question  as  depending  merely  on  the  formal 
act  of  admission,  but  on  the  fact  of  the  office  being  full  of  the  party. 
The  question  of  title  in  such  case  is,  I  think,  always  for  the  Court  of 
law,  and  not  for  the  corporation,  who  cannot  try  the  original  title 
when  the  office  is  full  of  the  party :  Bex  v.  Lyme  Begis  {ubisup,}. 

The  general  rule  of  law  being  admitted,  the  answer  offered,  that  the 
election  or  formal  act  of  admission  was  obtained  by  fraud,  and  ao  was 
to  be  regarded  as  never  having  taken  place,  and  therefore  that  the 
Court  of  Assistants  might  treat  a  party  actually  in  the  office  as  never 
having  been  in  it,  does  not  appear  to  me  satisfactory.  If  the  doctrine 
be  pushed  to  its  length,  it  would  show  that  years  after  the  party  had 
been  in  the  office  he  might  at  once  be  turned  out  by  the  corporation; 
and  in  cases  where  the  enjoyment  of  the  office  for  a  certain  length 
of  time  prevents  the  party  from  being  removable  by  quo  warranto^ 
and  so  gives  him  a  title,  it  might  still  be  said  that  he  never  was 
elected  or  admitted,  and  never  was  in  the  office,  because  fraud  renders 
all  these  things  as  if  they  never  were. 

In  any  case  where  an  election  i^  alleged  to  have  been  obtained  by 
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bribery  or  by  personation  of  voters,  such  an  argument  would  equally 
prevail ;  and  in  effect,  title  would  constantly  be  tried,  not  by  the 
established  Courts,  but  by  the  corporation  authorities;  and  the 
greatest  abuses  might  take  place  in  corporations,  if,  shortly  before 
the  elections,  the  majority  might  disqualify  a  large  portion  of  the 
electors  at  once,  by  saying,  "  You  only  got  to  be  members  of  the  cor* 
poration  by  trick  or  falsehood  or  bribery,  and  your  acting  as  corpora- 
tors by  means  of  such  fraud  is  null ;  you  have  never,  therefore,  been 
members  of  the  corporation,  and  so  we  strike  you  off  the  rolls." 

In  all  cases  of  quo  warranto  the  supposition  is,  that  there  has  been 
a  wrongful  assumption  of  the  office  as  against  the  Crdwn ;  and  I  think 
it  would  be  very  dangerous  to  introduce  any  such  qualification  on 
the  general  rule  as  to  the  trial  of  such  title,  as  that  where  the  title  is 
sought  to  be  invalidated  by  fraud,  the  body  themselves  may  try  it. 

Understanding  the  second  question  to  mean  whether  the  prosecutor 
was  removable  by  the  Court  of  Assistants,  I  answer  your  Lordships' 
question  in  the  negative. 

And  with  reference  to  your  Lordships'  third  question,  I  answer,  that 
I  am  still  more  strongly  of  opinion  that  the  Court  of  Assistants  could 
not  legally  remove  the  prosecutor  without  his  having  an  opportunity 
of  being  heard. 

This,  I  think,  was  the  part  of  the  case  which  particularly  struck 
the  late  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench  in  the 
earlier  proceedings  in  that  Court. 

For  any  sufficient  corporate  offence  committed  after  the  party  is  in 
office,  there  is  often  a  power  of  amotion  in  the  corporation ;  and  in 
such  case  it  can  hardly  be  disputed  that  the  party  must  have  an 
opportunity  of  being  heard. 

Supposing  this  a  case  of  amotion,  the  law  is,  I  think,  too  clear  to 
admit  of  a  doubt ;  and  if  this  be  taken  as  a  case  in  which  the  Court 
of  Assistants  might  assume  to  themselves  the  jurisdiction  of  trying 
the  title,  I  cannot  see  how,  on  any  principle  of  justice,  they  can  dis- 
pense with  calling  on  the  party  and  hearing  what  he  had  to  say. 

The  argument  the  other  way  would  not  only  give  the  Court  of 
Assistants  the  jurisdiction  of  the  Court  of  Queen's  Bench,  but  would 
enable  them  to  act  as  no  Court  could  act  without  giving  the  party  an 
opportunity  of  being  heard. 

1  answer,  therefore,  the  third  question  in  the  affirmative. 

As  to  your  Lordships'  fourth  question,  I  think  that  the  Court  of 
Queen's  Bench  ought  to  have  granted  the  peremptory  mandamus  as 
they  did. 

Where  a  party  has  been  turned  out  improperly,  I  think  that  he 
ought  to  be  placed  in  the  same  situation  as  he  was  1:>efore  the  improper 
removal  took  place ;  and  I  think  the  Court  of  Queen's  Bench,  on  the> 
removal  not  being  supported  by  the  facts  stated  on  the  record,  were 
right  in  ordering  him  to  be  restored. 

How  far  any  discretion  in  the  Court  of  Queen's  Bench  in  such  case 
has  been  taken  away  by  the  statutes  giving  a  writ  of  error  in  such 
cases,  if  any  discretion  previously  existed  as  to  awarding  a  peremptory: 
mandamus,  need  not,  I  think,  be  discussed,  as  the  state  of  the  record 
in  my  opinion  warranted  the  judgment,  if  it  did  not  necessitate  i^i 
according  to  what  was  thrown  out  by  my  brother  Blackburn  in  th«. 
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Court  of  Queen's  Bench,  which  may,  probably,  be  the  correct  yiew 
of  the  caae ;  and  even  if  there  were  any  discretion,  and  if  the  exeroiM 
of  such  discretion  were  ground  of  error,  in  my  opinion  the  discretion 
was  properly  exercised ;  for  I  think  it  a  much  greater  mischief  th&t 
bodies  of  this  nature  should  exercise  the  right  of  trying  such  tide 
without  hearing  the  party  than  that  there  should  be  the  inoonvemeooa 
pointed  out  in  the  Exchequer  Chamber,  that  a  party  should  be  restored. 
oy  mandamus  where  he  might  probably  be  subsequently  ousted  bj 
quo  warranto. 

I  answer  your  Lordships'  last  question,  thereforoi  in  the  affirmatiTe. 

Martin,  B. — This  is  a  writ  of  mandamus,  directed  to  the  wardeos 
or  keepers  and  assistants  of  the  mystery  or  art  of  saddlers  of  the  dtj 
of  London,  commanding  thorn  to  restore  Kay  Dinsdale  (the  plaintiff 
in  error)  to  his  office  of  assiatanti  fVom  whidi,  as  is  alleged,  he  was 
wrongfully  removed  by  them. 

The  facts  appear  from  the  uiftraversed  parts  of  the  return  and  a 
special  verdict.  The  special  verdict  finds  the  charter  of  the  86  Car. 
2,  which  incorporated  the  Company  by  the  name  of  '*  The  Wardens 
or  Keepers  and  Commonalty  of  the  Mystery  or  Art  of  Saddlers  of  the 
City  of  London,"  and,  amongst  other  things,  provides  that  there  shall 
be  a  body  of  twenty -four  of  the  freemen  of  the  Company,  four  of  whom 
are  named  wardens  or  keepers,  and  twenty  of  them  named  assistants, 
who  are  the  governing  body  of  the  Company,  and  that  when  a  vacsney 
should  occur,  that  the  wardens  or  keepers,  and  the  rest  of  the  assist- 
ants, should  at  their  pleasure  elect  and  nominate  one  other  of  the 
commonalty  to  the  office  of  assistant  in  the  place  vacant,  and  that  the 

Eerson  so  elected,  before  he  should  be  admitted  to  the  execution  of 
is  office,  should  take  an  oath  for  the  due  execution  of  it  before  the 
wardens  or  keepers  then  present.  And  the  wardens  or  keepers  and 
assistants  are  empowered  to  make  institutions  and  ordinances  which 
to  them  should  seem  good  for  the  good  role  and  government  of  the 
Company.  The  special  verdict  further  finds,  that  on  the  28d  April 
1799,  the  then  wardens  and  assistants,  at  a  meeting  duly  held,  noade 
what  they  intended  to  be  a  law  and  ordinance,  which  has  never  since 
been  altered  or  varied,  and  whioh,  if  ever  good  and  in  force,  was  in 
full  force  when  acted  upon  as  stated  in  the  return.  It  is,  ''That  no 
person  who  has  evdr  been  a  bankrupt,  or  become  otherwise  insolvent, 
shall  hereafter  be  admitted  a  member  of  the  Court  of  Assistants  of  the 
Company,  unless  it  be  proved  to  the  satisfaction  of  the  Court  that  such 
person,  after  his  bankruptcy  or  insolvency,  had  paid  and  satisfied  his 
creditors  the  whole  of  their  debts,  or  should  have  established  a  fair 
and  honoarable  character  for  seven  years  subsequent  to  the  bank- 
ruptcy or  insolvency  to  the  satisfSaction  of  the  Company,  or  a  majoritj 
of  tbena.^  The  special  verdict  further  finds,  that  a  person  holding  the 
office  of  assistant  mighty  by  reason  of  his  being  in  such  office^  be 
elected  to  the  office  of  renter- warden,  whioh  is  an  office  of  trust,  and 
the  person  holding  it  might,  by  virtue  of  it,  reoeive  large  sums  of 
money  belonffin^  to  the  wardens  and  assistants  which  had  to  be 
applied  for  oharttable  purposes^  That  on  the  23d  April,  1849,  Mr. 
Dinsdale  was  duly  elected  an  assistant  of  the  Company,  and  the  reso- 
lution electing  him  was  confirmod  at  a  meeting  of  the  wardens  and 
asHstanta  on  the  26th  Julj^  1849«    Thi^t  at  the  time  of  making  this 


ADDITIONAL  GASBS.  1076 


*tm> 


resolation,  and  from  thenoe  up  to  and  at  the  time  of  hig  removal  from 
offioe,  Mr.  Dinsdale  was  in  insolvent  circumstanoes,  and  unable  to  pay 
his  creditors  20a.  in  the  pound,  and  during  all  that  time  owed  large 
sums  of  money  upon  judgment  and  otherwise^  which  debts  have 
always  remained  unpaid  and  unsatisfied ;  but  in  all  other  respects  he 
was  duly  qualified  to  be  elected  an  assistant.  That  on  the  24th  Sep- 
tember, 1840,  and  before  the  resolution  of  his  election  was  communi* 
eated  to  him,  or  he  was  summoned  or  admitted  to  the  said  office^ 
Giles  Clarke,  then  being  the  agent  in  that  behalf  of  the  said  wardens 
and  assistants,  made  an  inquiry  of  him  as  to  his  solvency,  to  which 
he  in  answer  stated  and  represented  to  the  said  Oiles  Clarke,  then 
being  the  clerk  and  agent  of  the  said  wardens  and  assistants,  that  he 
was  as  solvent  as  any  man  of  the  Court,  and  able  to  pay  his  creditors 
20s.  in  the  pound ;  lyhereas  in  truth  be  then  was^  and  from  thence 
hitherto  hath  been,  insolvent,  and  then  was  largely  indebted,  and 
wholly  unable  to  pay  his  creditors  20«.  in  the  pound,  as  he  then  well 
knew ;  and  his  creditors  never  were  paid  more  than  3^.  8d.  in  the 
pound,  which,  and  no  more,  and  after  great  delay,  was  paid  to  them 
under  his  bankruptcy.  That  the  Said  Giles  Clarke,  as  such  clerk  or 
agent  of  the  said  wardens  and  assistants,  after  the  making  of  the  said 
representation,  and  in  consequence  thereof,  caused  the  fact  of  his  elec- 
tion to  be  communicated  to  him^  and  caused  him  to  be  summoned  to 
the  meetings  which  he  attended  as  assistant  That  he  did,  in  obe- 
dience to  the  said  summons,  attend  the  Court  of  the  said  wardens  and 
assistants  on  the  20th  October,  1649,  and  then  accepted  the  office  of 
assistant,  and  was  sworn  in,  and  was  again  summonea  to  and  attended 
the  next  Court,  which  was  held  on  the  6th  November,  1849,  and  on 
both  occasions  acted  and  was  treated  in  all  respects  as  an  assistant. 
That  the  said  Giles  Clarke  did  not  communicate  the  representation 
made  to  hina  by  Mr.  Dinsdale  to  any  Court  of  the  warden  and  assist- 
ants until  the  20th  0(;tober,  1849,  which  was  the  first  Court  after  the 
representation  was  made.  And  the  special  verdict  expressly  finds, 
"  that  by  means  of  the  said  false  and  fraudulent  representation,  the 
said  Kay  Dinsdale  induced  and  procured  the  said  wardens  or  keepers 
and  assistants  to  adtnit  him  to  the  said  office  as  aforesaid/  The  spe- 
cial verdict  further  finds^  that  on  the  80th  November,  1849,  Mr.  Dins- 
dale became  and  was  declared  a  bankrupt^  as  alleged  in  the  return; 
that  be  was  not  summoned  to  the  meeting  of  the  Court  of  Assistants^ 
alleged  in  the  return  to  have  been  held  on  the  20th  December,  1849^ 
although  he  might  have  been ;  and  that  all  aasistantSi  duly  elected 
and  admitted,  were  entitled  to  be  summoned  and  to  attend  the  meeting 
which,  except  in  this  respect^  was  otherwise  duly  convened ;  that  be 
bad  no  notice  of  it  until  after  it  had  been  held,  and  that  he  did  not 
attend  it,  and  he  had  no  opportunity  of  doing  so.  But  whether  upon 
the  whole  matters  the  return  of  the  defendant  be  false^  the  jurors  pray 
the  advice  of  the  Court. 

In  answer  to  your  Lordships'  first  question,  I  am  of  opinion  that 
the  by-law  is  good.  It  is  made,  under  the  authority  of  a  charteri  to 
one  of  the  London  trade  Companies.  The  Company  consists  of  ooioti- 
monalty  or  freemen  of  an  indefinite  number,  but  the  governing  body 
ife  four  wardens  and  twenty  assistants;  and  a  vacaney  in  the  offio6 
If  assistant  is  filled  up,  not  by  the  Company  at  largSi  but  by  the 
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remaining  members  of  the  governing  body.  This  body  has  various 
powers  conferred  upon  it  by  the  charter :  and  amongst  others  to  make 
by-laws,  and  to  manage  the  property  of  the  Company,  which  is  stated 
to  be  considerable ;  and  the  first  office  which  a  member  of  the  govern- 
ing body  is  usually  called  upon  to  serve  is  that  of  renter  warden,  who 
as  such  receives,  and  is  accountable  for,  large  sums  of  money.  In 
the  untraversed  part  of  the  return  the  renter  warden  is  said  to  be 
the  acting  treasurer  of  the  Company,  and  his  duties  are  detailed  at 
length.  The  charter  also  purports  to  confer  upon  the  governing  body 
power  to  have  and  execute  scrutiny,  government,  and  correction  over 
nil  persons  exercising  the  trade  of  saddlers  in  the  city  of  London  or 
its  suburbs,  the  borough  of  Southwark,  the  city  of  Westminster,  and 
in  all  towns,  hamlets,  parishes,  and  places  within  a  circuit  of  two 
miles  of  the  city  of  London.  This  power  has  probably  become  obsolete 
in  consequence  of  change  of  opinion  as  to  the  true  interests  of  trade; 
but  at  the  time  of  granting  this  charter,  and  for  many  years  after  the 
making  of  the  by-law,  it  was  generally  deemed  to  be  a  useful  and 
salutary  power. 

It  is,  therefore,  obvious  that  the  governing  body,  and  the  indi- 
viduals composing  it,  ought  to  be  persons  entitled  to  public  oonfi- 
dence  and  respect ;  and  it  is  impossible  to  conceive  anything  more 
calculated  to  destroy  such  feeling,  and  bring  the  Company  into  dis- 
credit and  contempt,  than  that  members  of  a  self-electing  governing 
body,  who  are  quite  small  enough  in  numbers  to  admit  of  jobbery 
and  peculation,  should  be  bankrupt  or  insolvent.  The  being  so 
(speaking  generally)  affords  strong  presumptive  evidence  of  incapacity 
to  manage  both  their  own  afiairs  and  those  of  others;  and  in  my 
opinion  a  by-law  to  prevent  a  person  so  circumstanced  from  being 
one  of  the  governing  oody  of  a  trading  Company  of  the  city  of  Lon- 
don is  not  only  not  unjust  or  unreasonable,  but  right  and  proper. 

In  the  argument  in  the  Court  of  Exchequer  Chamber,  a  variety  of 
objections  were  urged  to  it.  I  beg  to  refer  to  the  judgment  there,  in 
reference  to  them.  In  the  reasons  of  the  plaintiff  in  error  for  its 
reversal,  two  only  are  now  stated — first,  that  the  by-law  limits  the 
number  of  those  who,  by  the  charter,  are  eligible  to  the  office  of  assist- 
ant. As  to  this,  no  doubt,  a  by-law  is  bad  which  excludes  a  class  of 
persons  from  an  office  to  which  they  are  eligible  by  the  charter;  bat 
It  seems  absurd  to  call  the  bankrupt  and  insolvent  freemen  of  the 
Saddlers'  Company  a  class  within  the  meaning  of  tbb  rule.  What  the 
by  law  really  aoes  is  to  create  a  criterion  of  fitness  and  personal  dis- 
qualification, which,  having  regard  to  the  objects  of  the  charter,  and 
the  functions  and  duties  of  the  office  of  assistant,  seems  to  be  just  and 
reasonable,  and  a  by-law  may  lawfully  do  this.  See  note  to  the  Case 
of  Corporations,  4  Rep.  78,  a. 

The  second  objection  is,  that  the  by-law  was  not  confirmed  ag 
required  by  the^lO  Hen.  7,  c.  7.  But  this  objection  is  now  untenable; 
It  is  concluded  by  the  cases  which  will  be  found  in  2  Kidd,  p.  108, 
and  in  the  digests. 

Another  objection  was  suggested  in  the  course  of  the  armmait» 
th^t  the  disqualification  of  insolvency  was  too  uncertain  and  indefinite. 
I. think,  however,  the  insolvency  contemplated  by  the  bv*law  is  tlio 
qpecies  of  insolvency  (inalogous  tp  the  ordinary,  oase  of  bankruptoy 
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▼iz.,  the  inability  of  a  debtor  to  pay  his  debts  in  the  usual  anJ  orcli- 
nary  course  of  payment,  and  whose  pro[)erty  is  insufficient  to  satisfy 
them;  such  an  insolvency  as  at  the  present  day  is  not  unfrequently 
dealt  with  by  composition-deeds,  and  I  should  say  that  the  status  an  1 
circumstances  of  Mr.  Dinsdale,  as  found  by  the  special  verdict,  that  is* 
to  say,  a  trader  whose  property  was  only  sufficient  to  pay  his  credit- 
ors 25.  8cL  in  the  pound  after  great  delay,  is  an  apt  example  of  tho 
insolvency  to  which  the  by*law  applies.  It  dearly  does  not  mean  an 
insolvent  who  has  taken  the  benefit  of  the  Insolvent  Acts,  but  some- 
thing different,  as  appears  upon  its  face.  It  also  seems  to  me  that  the 
52d  section  of  the  5  &  6  W  ill.  4,  c.  76  (The  Munici^Kil  Corporation 
Act),  is  a  legislative  recognition  of  the  validity  of  the  by-law ;  for  if 
bankruptcy  and  insolvency  and  composition  with  creditors  rightly 
disqualify  for  the  office  of  town  councillor,  a  by-law  to  make  such 
things  a  disqualification  from  being  a  ruling  person  in  a  tradiug  Com- 
pany would  seem  to  be  reasonable. 

For  these  reasons,  in  my  opinion,  the  by-law  is  good. 

In  answer  to  the  second  question,  I  think  Mr.  Dinsdale  was  remov- 
able. According  to  the  charter,  there  seem  to  be  two  steps  to  the 
complete  acquirement  of  the  office  of  assistant — first,  the  election; 
and,  secondly,  the  admittance  to  the  execution  of  the  office,  which  is 
to  be  upon  taking  the  oath  of  office.  Now,  assuming  the  by-law  to 
be  good  (which  is  to  be  assumed  in  the  answer  to  this  question),  Mr. 
Dinsdale  had,  before  his  admittance,  made  a  false  and  fraudulent 
representation  to  an  agent  of  the  wardens  and  assistants;  false, 
because  it  was  contrary  to  the  truth ;  and  fraudulent,  because  it  was 
knowingly  made  to  an  agent  of  persons  interested  in  the  truth,  and 
not  upon  a  collateral  matter  (as  was  contended  at  your  Lordships'  bar), 
but  on  one  most  material  and  relevant  to«  and  bearing  immediately 
and  directly  upon,  his  admission  to  the  office. 

The  special  verdict  expressly  finds  two  things — first,  that  it  was  in 
consequence  of  this  false  and  fraudulent  representation,  that  he  was 
summoned  to  the  Court  where  he  was  admitted ;  and,  secondly,  that 
he  induced  and  procured  the  wardens  and  assistants  to  admit  him  by 
means  of  it.  Under  such  circumstances,  the  wardens  and  assistants 
had,  in  my  opinion,  by  law  the  right,  upon  the  fraud  being  discovered, 
to  treat  the  admittance  as  a  nullity,  and  wholly  void;  and  that  when 
they  elected  so  to  treat  it,  the  state  of  things  became,  and  was,  as  if 
the  admittance  had  never  taken  place.  Upon  this  question,  I  beg  to 
refer  to  the  judgment  in  the  Exchequer  Chamber,  and  the  cases  there 
cited,  as  to  the  operation  and  consequences  of  fraud. 

In  answer  to  jour  Lordships*  third  question,  I  think  in  one  sense, 
Mr.  Dinsdale  ought  to  have  been  heani.  It  would  have  been  very 
much  better  if  he  had  been ;  but  I  do  not  think  his  removal  ine£fec- 
tual,  because  he  was  not.  If  his  removal  had  been  for  misconduct 
subsequent  to  his  admittance,  he  could  not  have  been  legally  removed 
without  having  been  first  heard ;  but  for  the  reasons  stated  in  answer 
to  the  second  question,  I  think,  under  the  circumstances,  the  admit* 
tance  was  rendered  void  ab  initio  by  the  wardens  and  assistants 
determining  to  remove  him  for  the  fraud  against  the  by-law  practised, 
by  him  upon  them ;  and  that  they,  being  the  defrauded  parties,  had 
the  right)  of  their  own  mere  act  and  wul,  to  annul  the  admittance 
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without  sumrooning  or  bearing  him.  This  seems  to  me  to  ba  tbo 
legal  consequence  of  the  fraud,  and  analogous  to  the  oonseqaencea  of 
fraud  in  other  cases. 

As  to  the  fourth  question,  it  would  seem  extraordinary  if  the  Cooft 
of  Queen's  Bench,  under  the  oircumstanoes,  were  bound  to  grmnt  a 
peremptory  mandamus  to  restore  Mr.  Dinsdale  to  the  office.  Aoeord- 
ing  to  the  facts  found  by  the  special  verdict,  he  was  ineligible  when 
elected,  and  the  electors  were  ignorant  of  the  disqualification.  He 
was  then  interrogated  upon  the  subject  by  a  person  authorised  by  th« 
wardens  and  assistants  to  do  so.  In  answer  to  him.  he  made  a  falae 
and  fraudulent  statement^  and,  in  consequence  of  it,  was  summoned  to 
a  meeting.  At  this  meeting,  the  false  and  fraudulent  statement  was 
reported  to  the  wardens  and  assistants,  and,  by  means  of  it,  Mr.  Diaa- 
dale  procured  himself  to  be  admitted.  Upon  the  discovery  of  the 
falsehood  and  fraud,  he  was  removed.  It  would  seem  at  variance 
with  the  ordinary  course  of  law,  if  he  could  not  only  avail  himself  of 
his  own  wrong,  but  invoke  the  Court  of  Queen's  Benoh  to  aid  him  in 
80  doing.  The  first  <]uestion  is,  would  the  Court*  have  granted  a 
mandamus  to  admit  him  ?  If  the  by-law  be  good,  they  would  Dot. 
He  was  not  entitled  to  be  admitted ;  and  if  not,  how  can  the  oireum- 
stance  of  his  having  obtained  admittance  by  means  of  a  false  and 
fraudulent  misrepresentation  better  his  poattton  ?  But  the  cases  aeeaa 
to  conclude  tliis  point.  Assuming  the  by-law  to  be  good,  Mr.  Dina- 
dale  would,  if  restored  to*  the  office,  be  immediately  removable ;  and 
the  case  of  Rex  v.  Griffiths  {nbi  «tfp.),  and  the  eases  there  cited,  are  to 
the  effect  that,  under  such  circumstances,  a  peremptory  roandamna 
ought  not  to  be  granted.  One  of  the  cases,  Bex  v.  The  Mayor  of 
London  {ubi  sup,),  is  somewhat  similar  to  the  present. 

Williams,  J.-*-As  to  the  first  of  your  Lordships'  qaestiona»  I 
of  opinion  that  the  by-law,  if  it  is  applieable  to  the  present  case,  is 
gooQ  in  law. 

It  runs  thu»«-^  Besolved,  that  no  person  who  bas  been  a  banknapt^ 
or  become  otherwise  insolv^it,  shall  hereafter  be  admitted  a  member 
of  the  Court  of  Assistants  in  this  Company,  unless  it  be  proved,  to 
the  satisfaction  of  the  Court,  that  such  person,  after  his  bankruptcy 
or  insolvency,  bas  paid  and  satisfied  his  creditors  the  whole  of  tbeir 
debt),  or  shall  have  established  a  fhir  and  honomaUe  oharaoter  for 
seven  years  subsequent  to  such  his  bankruptcy  or  iasolveDcy,  to  tlie 
satisfaction  of  the  Court,  or  the  majority  of  them." 

It  appears  to  me,  that  by  the  words  ^*  become  otherwise  iDsolvent^^ 
those  who  framed  this  by-law  did  not  mean  to  apply  it  to  the  ease  of 
a  man  who  has  merely  oeoome  unable  to  pay  his  debts,  but  to  that 
species  of  insolvency  which  is  made  public  and  notorious  by  a  compo- 
sition with  creditors,  or  the  like  course,  publicly  taken,  when  a  trader, 
as  it  is  popularly  said,  **  fails  in  business,"  without  being  made  a  beak* 
rupt.  If  the  by-law  be  so  construed,  I  entirely  agree  with  the  opiaioa 
expressed  in  the  judgment  delivered  by  Mr.  Baroa  Martio  la  tke 
Exchequer  Chamber,  that  it  would  neither  be  uareaaoaable  aor 
illegal  as  restricting  the  eligible  class.  I  think  the  Court  of  Aasislaati 
of  a  mercantile  community  ought  to  be  allowed  to  say,  '^  We  will  aoi 
discredit  our  Court  by  electing  as  a  member  of  it  any  freeman  whose 
mercantile  reputation  has  been  publicly  stained  by  hia  failure  to  keep 
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his  oommeroial  engagements,  unless  we  are  satisfied  (hat  he  has 
redeemed  bis  character  by  a  subsequent  fulfilment  of  them,  or  by  a 
course  of  fair  and  honourable  conduct  for  the  seven  years  following 
his  disgrace  as  a  trader.*' 

ITor  is  the  by-law,  if  so  construed,  at  all  difficult  to  work.  As  the 
fact  of  the  bankruptcy  or  insolvency  so  understood  would  be  well 
known,  no  one  would  propose  a  freeman  to  be  admitted  a  member  of 
the  Court  with  such  a  patent  disqualification  for  the  office,  unless  the 
proposer  undertook,  at  the  same  time,  to  satisfy  the  Court  that  the 
I>er8on  proposed  had  won  his  purgation  fVom  bankruptcy  or  insolvencyi 
according  to  the  provisions  of  the  by-law ;  and  as  the  time  when  he 
became  bankrupt  or  failed  in  business  would  be  easily  ascertainable, 
there  would  be  no  difficulty  in  fixing  the  point  of  time  from  which 
the  seven  years  should  be  reckoned. 

If,  on  the  other  hand,  the  words  "  a  freeman  who  has  become  insol* 

vent'*  are  construed  to  mean,  simply,  ^'a  freeman  who  has  become 

unable  to  pay  his  debts"  (i.  e.  whose  assets  will  not  cover  his  liabilities), 

it  is  not  easy,  I  think,  to  say  how  the  by-law  is  to  operate.    I  affree 

with  the  Judges  in  the  Exchequer  Chamber,  that  by  the  phrase  ''shall 

be  admitted  a  member,"  the  by-law  does  not  point  at  admittance,  aa 

distinguished  from  election,  but  that  it  means  to  exclude  the  freeman 

altogether  from  being  chosen  an  assistant    Now  the  by-law  will 

plainly  reach  the  case  of  a  man  who  has  become  "  unable  to  pay  his 

debts"  at  any  former  period,  and  whose  insolvency,  in  this  sense,  was 

known,  perhaps,  only  to  himself  or  some  confidential  clerk  or  partner* 

Such  a  man  is  precluded  from  being  elected,  unless  the  Court  is 

satisfied  that,  after  his  insolvency,  he  had  paid  his  debts  in  full,  or 

Won  a  seven  years'  honourable  reputation.    How,  in  such  case,  is  the 

inauiry  by  the  Court  to  be  set  on  foot  previous  to  the  election? 

When  the  freeman  has  become  a  bankrupt,  or  compounded  with  his 

creditors,  it  cannot  be  supposed  that  such  a  fact  will  be  unknown  to 

those  who  propose  him  fi^r  admission  to  the  Ocmrt    But  the  fact  of 

the  balance  having  been  at  some  one  period  in  his  life  on  the  wrong 

side  of  his  books,  will  hardly  ever  be  known  to  the  Court,  unless  the 

freeman  brings  it  before  them.    Is,  then,  his  election  to  be  annulled, 

if  he  is  chosen  under  such  circumstances,  without  the  Court  having 

been  satisfied  of  the  facts  prescribed  by  the  by-law,  and  it  is  afterwards 

discovered^  that  though  he  was  solvent  when  he  was  chosen  aasistanti 

^et  at  one  time  his  assets  were  less  than  his  liabilities?     The  by-law 

IS  so  worded,  that  I  am  unable  to  arrive  at  any  other  conclusion  tbaa 

in  the  affirmative. 

The  main  object  of  the  ordinance  probably  was  to  exclude  bank- 
rupts from  the  Court,  and  the  extension  of  it  to  persons  who  "  have 
become  otherwise  insolvent,"  was  only  secondary  and  supplemental. 
Could  it  be  maintained,  that  the  election  of  a  bankrupt  is  valid,  if  he 
has  not  been  purified  to  the  satisfaction  of  the  Court,  as  required  by 
the  by-law?  A  freeman  who  has  '* become  insolvent"  is  put  on  pre- 
cisely the  same  footing.  In  either  case,  the  ineligibility,  according  to  the 
terms  of  the  by-law,  is  dispensed  with,  not  by  his  having,  in  point  of 
fact,  paid  his  creditors  in  full,  but  only  in  case  the  Court  shall  be 
satisfied  that  he  has  so  done,  or  that  he  has  gained  an  honourable 
character  for  seven  years  subiequent  to  bis  iasolvenoy.    The  latter 
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alternative  gives  rise  to  a  further  diflBcuIty,  as  to  ascertainiDg  tbe 
period  of  time  at  which  bis  assets  became  insufficient  to  cover  his 
liabilities,  and  from  which,  therefore,  the  seven  years  are  to  be  calcu- 
lated. 

On  these  grounds  I  incline  strongly  to  be  of  opinion,  that  a  pereoa 
has  not  "become  otherwise  insolvent,"  within  the  meaning  of  the  by- 
law, unless  he  has  compounded  with  his  creditors,  or  otherwise  pub- 
licly failed  in  business ;  and  if  this  be  so,  it  is  plain  that  the  by-lav 
does  not  apply  to  the  present  case. 

But  if  the  words  or  it  will  not  allow  of  this  construction,  and  it  is 
to  be  read  as  applicable  to  every  freeman  who  has  become ''  insolvent,'' 
in  the  sense  of  ^'a  man  who  is  unable  to  pay  his  debts,"  I  think  the 
by-law  is  unreasonable,  and  therefore  bad ;  for  it  will  reach,  as  I  be- 
fore remarked,  not  only  the  case  of  a  freeman  who  is  insolvent  when 
elected  a  member  of  the  Court,  but  also  the  case  of  one  who,  at  some 
prior  time,  was  without  assets  sufficient  to  meet  his  liabilities,  and 
who  has  subsequently,  without  this  state  of  his  affiiirs  having  ever 
been  divulged,  fully  recovered  his  solvency.  And  it  is  unreasonable^ 
I  think,  to  deprive  such  a  man  of  the  eligibility  conferred  on  him  by 
the  charter,  unless  at  the  price  of  his  proclaiming  his  prior  insol- 
vency to  the  Court,  and  proceeding  to  satisfy  them  (if  they  will  allov 
him  so  to  do  on  the  contingency  of  his  future  election)  that  he  has 
paid  his  creditors  in  fall.  It  must  be  further  observed,  that  in  such 
a  case  his  name  has  never  been  in  any  degree  disgraced  in  the  mer- 
cantile world  by  his  insolvency,  so  that  his  bein^  associated  with  the 
other  assistants  could  (as  it  might  in  the  case  of  his  having  been  bank- 
i^upt,  or  having  compounded  with  his  creditors,  or  the  like)  bring  any 
discredit  on  the  Court.  The  by-law,  then,  being  unreasonable  in  this 
respect,  and  being  so  worded  as  to  be  indivisible,  is,  in  my  opinion, 
bad  altogether.  If  this  be  so,  it  becomes  unnecessary  to  consider 
whether  a  by  •law  would  be  good  which  ordained  that  no  freeman  who 
was  not  then  solvent  should  be  capable  of  being  elected  an  assistant 

As  to  the  second  of  your  Lordships*  questions,  I  incline  to  think, 
that,  if  the  by-law  was  good,  the  plaintiff  was  removable  under  it  in 
the  sense  that  as  his  election  was  void,  or  at  all  events  voidable,  the 
defendants  had  a  right  so  to  treat  it^  and  to  refuse  to  allow  the  plain- 
tiff to  exercise  the  office.  At  all  events,  no  peremptory  mandamus, 
in  my  opinion,  should  be  granted ;  because,  as  it  appeiars  by  the  record 
that  the  election  was  illegal,  the  Court  ought  not  to  order  that  the 
plaintiff  should  be  restored  to  the  office.  But  I  do  not  think  the  facts 
stated  in  the  special  verdict  show  that  he  was  removable  under  the 
bv-law,  on  the  ground  that  he  had  been  guilty  of  ill-conduct  after  his 
election.  The  question  which  was  asked  him,  and  which,  as  the  ver- 
dict finds,  he  answered  falsely,  and  by  means  thereof  induced  the 
defendants  to  admit  him  to  the  office,  was,  in  my  opinion,  collateral  to 
his  right  to  be  admitted.  For  he  was  not  asked  whether  be  was 
solvent  in  April,  when  he  was  elected,  but  whether  he  was  solvent  in 
the  following  September ;  a  fact  immaterial,  in  any  point  of  view,  to 
the  validity  of  his  election,  and  his  consequent  right  to  admittance. 

As  to  the  third  question,  the  plaintiff  in  my  view  of  the  case,  had 
no  legal  claim  to  be  heard.  For  he  is  not,  I  think,  to  be  regarded  as 
removed  for  ill-conduct,  but  as  having  been  treated  as  one  who  had 
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no  rigbt  to  exercise  the  office,  because,  by  force  of  the  by-law,  his 
election  was  void  or  voidable.  On  this  point  I  agree  with  the  judg*. 
ment  of  the  Court  of  Exchequer  Chamber,  and  I  think  the  distinction 
there  taken  is  well  founded. 

As  to  the  fourth  question  put  by  your  Lordships,  as  I  have  already 
expressed  my  opinion  that  the  by-law  is  not  good  in  law,  my  answer 
to  this  question  must  necessarily  be,  that  I  think  the  Court  below 
ought  to  have  granted  a  peremptory  mandamus. 

Pollock,  C.  B. — My  Lords,  in  this  case  I  adhere  to  the  judgment 
delivered  in  the  Court  of  Exchequer  Chamber,  and  for  the  reasons 
assigned  for  that  judgment 

I  may,  therefore,  shortly  state,  that,  first,  I  think  the  by-law  is  a  good 
by-law.  It  appears  to  me  to  be  a  just  and  reasonable  by-law  to  exclude 
from  the  governing  body  of  a  corporation  which  has  the  management 
of  funds  (some  of  which  are  devoted  to  charitable  purposes),  persons 
who,  by  the  mismanagement  of  their  own  concerns,  have  become 
insolvent,  and  have  so  far  forfeited  their  claim  to  public  confidence  in* 
respect  of  pecuniary  transactions.  The  fact  that  insolvency  may  be 
the  result  of  misfortune  only  (there,  no  doubt,  may  be  such  excep- 
tions, but  the  rule  is  the  other  way),  is  no  answer  to  the  objection  that 
a  bankrupt  or  insolvent  ought  not  to  be  a  fit  candidate  for  election. 
A  by-law,  that  a  person  convicted  of  felony  should  not  be  elected  or 
admitted  to  certain  public  offices  of  trust  and  honour  would,  I  appre- 
hend, be  a  good  by-law,  although  the  annals  of  our  criminal  Courts 
unhappily  record  many  various  instances  where,  by  perjury  or  mis- 
take (especially  as  to  identity),  by  blunder  or  misapprehension,  and 
sometimes  by  the  misconduct  and  fatal  indiscretion  of  the  accused 
himself,  a  conviction  has  taken  place,  which  has  been  considered  upon 
further  investigation  to  be  erroneous. 

It  is  not  necessary  to  refer  to  particular  instances ;  the  experience, 
probably  of  all  your  Lordships  has  made  you  acquainted  with  ono' 
or  more  of  such  miscarriages  in  the  administration  of  criminal 
justice. 

With  respect  to  the  second  question :  it  appears  to  me,  that,  assum* 
ing  the  by-law  to  be  good  in  law,  inasmuch  as,  according  to  the  special 
verdict,  the  said  Kay  Dinsdale  *'  induced  and  procured,  by  means  of 
false  and  fraudulent  representations,  the  wardens  and  assistants  to 
admit  him,*'  the  said  admission  was  voidable,  and  might  be  treated  as 
void  by  the  Court  of  Assistants ;  and  there  was  no  occasion  to  remove 
him.  On  the  third  question  my  answer  will  be,  that  the  plaintiff  waa 
not  to  be  considered  as  removed,  as  he  had  never  been  legally  a  mem- 
ber of  the  Court.  I  consider  that  his  admission  was  cancelled  or  set 
aside  as  having  been  obtained  by  fraud.  He  had  a  right  to  be  heard 
on  a  mandamus  to  admit  him,  as  no  doubt  he  had  been  elected,  and 
that,  in  my  opinion,  is  the  shape  the  proceedings  ought  to  have  taken. 

On  the  fourth  question  of  your  Lordships,  I  have  only  to  say,  as 
the  result  of  the  opinions  I  have  alreaay  expressed,  that,  having 
regard  to  the  facts  stated  in  the  verdict,  the  Court  below  ought  not 
to  have  granted  a  peremptory  mandamus.  The  authority  for  this  baa 
already  been  cited :  Rex  v.  Griffiths  {itbi  8up.). 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  first  question  in  this 
lase  should  be  answered  in  the  negative. 
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I  mast  begin  by  obserying,  that  I  bava  always  had  considerable 
difficulty  in  underalanding  bow,  when  the  oonatitution  of  a  corpora- 
tion ifl  fixed  by  charier,  a  power  to  make  by-laws  "  for  the  good  role 
and  government^'  of  the  body  could  ever  properly  be  held  to  carry 
with  it  a  power  to  limit  the  number  either  of  the  electors,  by  whcMn 
the  members  of  any  constituent  part  of  the  corporation  are  to  be 
chosen,  or  the  number  of  those  from  whom  the  election  is  to  be  made, 
by  superinducing  any  new  qualification  or  ground  of  disqualification 
as  to  which  the  charter  is  silent  I  should  be  disposed  to  consider  a 
power  to  make  by-laws  '*  for  the  good  rule  and  government*'  of  tbe 
Dody  as  relating  rather  to  matters  of  an  executive  character,  connected 
with  the  government,  discipline,  and  management  of  the  corporation, 
and  the  conduct  of  its  ai&irs,  than  to  alterations  in  the  constitution 
established  by  the  charter  of  the  Sovereign,  or  in  the  mode  of  filling 
up  the  component  parts  of  the  corporate  body  thereby  prescribed. 
Without,  however,  dwelling  on  this  debateable  ground,  or  further 
troubling  your  Lordships  on  this  subject,  I  will  content  myself  with 
cAying,  that  any  by4aw,  the  effect  of  which  is  thus  to  modify  the 
constitution  given  by  the  charter,  should  be  looked  at  with  jealoaaj, 
and  upheld  in  a  Conrt  of  law  only  if  it  maniliostly  appears  to  be 
necessary  and  conducive  to  the  well-being  of  the  corporation ;  if,  to 
use  the  words  of  this  very  charter,  it  shall  be  proved  to  be  ''good, 
useful,  honest,  and  necessary.*' 

Now,  this  by-law,  ae  it  seems  to  me,  is  plainly  unnecessary,  and—* 
worse  than  useless^— is  positively  mischievous.  It  is  unnecessary,  be- 
cause the  body  in  the  corporation  in  whom  the  power  of  making 
by-laws  is  vested,  is  the  very  same  body  by  which  the  election  of  an 
assistant  is  to  be  made;  so  that,  if  the  principle  upon  which  the  by- 
law is  based  be  sound,  they  can  give  practical  effect  to  it  by  rejecting 
any  one  labouring  under  the  cusquaUficatioo,  whether  the  by-law 
exist  or  not  So  long  as  the  by-law  remains  unrepealed,  it  must 
be  taken  that  the  legislative  body  in  the  COTporation  are  of  opinion 
that  its  principle  is  good.  If  so,  it  is  to  be  presumed  that,  in  their 
character  of  electors,  they  would  give  effect  to  it.  The  by-law  is, 
liherefore,  plainly  superfluous.  Iiet  us  see  whether  it  be  uaeful  and 
good. 

Now,  the  grounds  on  which  this  by-law  has  been  said  to  be  reason- 
able  are,  that  the  office  of  assistant  is  in  itself  one  of  trust  and  oonfi- 
dence ;  that  it  leads,  if  the  ballot  shall  so  determine,  to  the  office  of 
renter  warden,  an  officer  who  is  the  treasurer  of  the  corporation,  and 
keeps  its  funds;  that  bankruptcy  and  insolvency  in  the  great  mino- 
rity of  instances  arise  from  misconduct  w  imprudence;  that  the 
corporation  is  justified  in  taking  measures  for  insuring  that  its  goT- 
emment,  and  especially  the  managemont  of  its  peouniary  affair^  diall 
be  in  the  hands  of  solvent  and  respectable  persons. 

While  the  force  of  this  reasoning  may  be  admitted,  it  is,  on  tho 
other  hand,  to  be  observed,  that  the  ^ect  of  such  a  rule  must  neces- 
sarily be  in  some  instances  to  exclude  persons  upon  whom  bankruptcy 
er  insolvency  may  have  come  from  circumstances  involving  no  imp«« 
tation  either  of  misconduct  or  improvidence.  The  vicissitudes  of 
fortune,  the  fluctuations  of  trade,  the  uncertainty  of  commercial  specu- 
lation, the  failure  of  others,  cauaea  which  sometimes  prove  '^enough 
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to  press  a  royal  merchant  down,"  maj  oooaaion  bankruptcy  or  inaol- 
venoy,  without  leaving  the  shadow  of  a  reproaoh  on  the  charaoter  of 
the  individual.  Why  should  a  man  thus  circnmstanoed,  on  whom  no 
suspioion  or  imputation  rests,  be  excluded  till  he  has  established  a 
fair  and  honourable  character  for  seven  years,  when,  to  say  nothing 
of  the  hardship  and  injustice  done  to  him,  his  admission  into  the 
governing  body  might,  during  all  that  time,  be  highly  advantageous 
to  the  corporation  ? 

The  answer  which  has  been  given  is,  that  laws  should  be  adapted 
to  oases  of  ordinary  and  not  of  exceptional  occurrence,  and  that  if 
general  good  result,  individual  hardship  or  partial  inconvenience  must 
be  submitted  to.  I  should  feel  nil  the  force  of  this  argument,  if  this 
by-law  were  necessary  to  secure  the  advantage  which  it  is  designed  to 
effect.  But,  as  I  have  alreadv  shown,  for  this  purpose  it  is  altogether 
nnneoessary ;  and  its  practical  working  is,  therefore,  this — while  unne- 
oesaary  to  exclude  those  whom  it  may  be  desirable  to  exclude,  it 
only  operates  to  exclude  those  whom  it  is  acknowledged  it  would  be 
desirable  to  admit  The  law  is,  therefore,  not  only  useless  but  mis* 
obievous. 

But  even  if  this  by  Jaw  eould  be  taken  to  be  good  in  law,  I  am  of 
opinion  that  the  prosecutor  was  not  removable  under  it.    When  the 
by-law  in  question  speaks  of  bankruptcy  or  insolvency,  it  must,  I 
thinly  be  taken  to  refer  to  something  more  than  a  mere  inability  to 
meet  pecuniary  liabilities  or  engagements.    *' Bankruptcy,"  in  the 
meaning  of  the  by-law,  must,  I  think,  be  taken  to  mean  the  legal 
status  in  which  a  man  becomes  placed  when  he  has  eommitted  an  act 
of  bankruptcy,  and  is  thereupon  adjudicated  a  bankrupt.    ''Insol- 
vency," a  man's  position  when  oe  becomes  subject  to  the  laws  relating 
to  insolvents,  and  is  brought  within  the  jurisdiction  of  the  insolvent 
laws.    For,  althous^  at  the  time  of  the  making  of  this  by-law  the 
Insolvent  Court  of  modern  times  had  not  been  called  into  existence, 
yet  there  were  statutes  relating  to  insolvent  debtors,  and  the  term  was 
one  known  to  the  law.    How,  unless  some  such  positive  standard  is 
taken,  can  the  period  be  fixed  from  which  the  seven  years  are  to  run, 
during  which  the  good  eharactw  required  by  the  by-law  is  to  be 
maintained  ?  The  fact  that  this  latter  period  is  made  to  date  from  the 
bankruptcy  or  insolvency,  is  strong  to  show  that  these  terms  are  used 
in  the  sense  I  have  ascribed  to  them,  and  not  as  importing  a  mere 
inability  to  meet  pecuniary  liabilities,  the  precise  date  of  which  it  may 
be  difficult  to  ascertain,  which  may  exist  to-day  and  be  removed  to- 
morrow. 

.  But,  if  this  be  so,  Mr.  Dinsdale  was  not  iaelisible  at  the  time  of 
his  election ;  he  was  elected  on  the  23d  April;  his  election  was  con* 
firmed  at  a  meeting  of  the  25th  July ;  be  was  admitted  on  the  16th 
October ;  he  was  not  declared  bankrupt  till  the  80th  November.  It 
does  not  appear  that  he  had  even  committed  an  act  of  bankruptcy 
prior  to  his  election  and  admission.  In  my  opinion,  therefore,  even 
supposing  the  by-law  to  be  good,  he  was  not  disqualified  under  it» 

And  even  if  this  were  not  so,  I  am  still  of  opinion  that  it  was  nol 
competent  to  the  defendants  to  remove  Mr.  Dinsdale.  He  bad  been 
elected  by  the  proper  electors.  His  election  had  been  duly  confirmed : 
he  had  been  admitted ;  he  bad  been  twice  summoned  to  attend  and 
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discharge  the  duties  of  his  office,  aad  had  done  so,  and  had  partaken 
of  its  emoluments.  Under  these  circumstances,  he  was  to  all  intents 
and  purposes  in  the  office ;  and,  if  removable  at  all,  on  the  groand  of 
having  been  ineligible  under  the  by-law,  could  only  be  removed  by 
proceedings  in  the  nature  of  quo  warranto  in  the  Court  of  Queen's 
Bench. 

But  his  removal  is  said  to  have  been  warranted  on  the  groand  of 
misconduct,  in  making  a  false  answer  to  an  inquiry  by  the  officer  of 
the  corporation  touching  his  solvency,  prior  to  his  admission.    To  this 
it  appears  to  me  that  more  than  one  answer  may  be  given.    In  the 
first  place,  although  the  effect  of  the  prosecutor^s  statement  was  his 
admission,  it  does  not  appear  that  the  answer  was  made  with  any 
reference  to  admission  to  the  office,  or  was  intended  as  a  fraud  on  the 
corporation.    It  is  found  expressly  as  a  fact  in  the  case  that  Dinsdale, 
at  the  time  of  making  this  statement,  was  not  aware  of  his  having 
been  elected.     The  inquiry  may  have  presented  itself  to  his  mind 
simply  as  an  impertinent  one.    The  answer  may  have  been  given  with 
the  design  of  protecting  himself  from  the  injurious  consequences  to 
his  position  as  a  trader,  which  the  disclosure  of  his  pecuniary  circum- 
stances might  bring  upon  him ;  secondly,  the  inquiry  was  one  which 
neither  the  defendants  nor  their  officer  on  their  behalf  had  any  ri^ht 
to  make,  and  by  the  answer  to  which  the  prosecutor,  therefore,  onght 
not  to  be  prejudiced.     If  the  by-law  be,  as  I  think  it,  bad,  the  inquiry 
was  irrelevant  and  unwarranted.   If  the  by-law  was  good,  the  inqniiy 
came  too  late :  it  should  have  preceded  the  election ;  for  when  an  elec- 
tion has  once  been  made  by  those  to  whom  it  appertains  to  make  it» 
the  admission  to  the  office  becomes  a  purely  ministerial  act   It  wonld 
be  an  additional  reason  for  holdinff  this  by-law  to  be  bad,  as  unrea- 
sonable, if  upon  an  election  made  by  competent  authority,  it  super- 
induced a  new  qualification   as  the  conaition  of  admission.    The 
defendants  are,  therefore,  under  the  necessity  of  contending,  that^ 
though  the  by-law  speaks  of  admission,  the  disqualification  is  carried 
back  to  the  period  of  the  election.   If  so,  this  question  as  to  solvency, 
if  it  could  be  legitimately  put  at  all,  should  nave  been  put  antece- 
dently to  the  election.   Once  elected,  Mr.  Dinsdale  might  have  declined 
to  answer  such  an  inquiry,  and  yet  have  been  entitled  to  insbt  upon 
being  admitted. 

But  a  short  and  conclusive  answer  to  this  alleged  ground  of  remo- 
val is  to  be  found  in  the  affirmative  answer  which  must  necessarily 
be  given  to  the  question  put  thirdly  by  your  Lordships.  No  propo- 
sition on  the  law  relating  to  corporate  offices  can  be  more  clear  or 
indisputable,  than  that  a  man  liable  to  removal  from  an  office  for  mis- 
conduct is  entitled  to  be  heard  in  his  defence,  and  roust  have  an 
opportunity  of  being  so  heard  before  he  can  be  removed.  It  is. 
unnecessary  to  trouble  your  Lordships  with  authority  on  a  proposition 
i^hich  nce()s  only  to  be  stated  to  command  assent.  The  cases  will  be 
found  collected  in  Wilcocks  on  Corporations,  paragraphs  691  to  702. 

Being,  on  these  grounds,  of  opinion  that  the  removal  of  Mr.  Dins- 
dale  was  unwarranted,  and  that  he  is  entitled  to  a  peremptory  manda- 
mus to  restore  him,  I  have  no  hesitation  in  answering  your  Lordships' 
fourth  and  last  question  in  the  affirmative. 

LoBD  Chakcellob. — My  Lords,  the  question  in  this  ease  depends 


ADDITIONAL  CASES.  1085 


almost  entirely  on  the  validity  of  the  by-law ;  and  again,  the  validity 
of  the  by-law  appears  to  me  to  depend  on  the  meaiiing  of  these  words, 
viz.,  "  or  become  otherwise  insolvent."  With  respect  to  the  construc- 
tion of  these  words,  I  think  they  must  be  held  to  mean  notorious  or 
avowed  insolvency,  such  as  would  be  the  consequence  of  a  public 
stoppage  in  business,  or  of  a  trader  calling  his  creditors  together  and 
obtaining  time,  or  terms  of  indulgence,  or  of  his  entering  into  a  deed 
of  composition.  These  and  other  modes  of  avowed  insolvency  were 
common  at  the  time  of  the  passing  of  this  by-law,  although  no  statute 
relating  to  insolvent  debtors,  as  contradistinguished  from  bankrupts, 
was  then  in  existence. 

This  construction  of  the  word  "insolvent,"  as  meaning  avowed  or 
notorious  insolvency,  is  consistent  with  the  provision  for  restoring  the 
competency  of  the  trader  if  he  has  establisned  a  fair  and  honourable 
character  for  seven  years  subsequent  to  his  bankruptcy  or  insolvency, 
where  the  word  "  insolvency"  must  mean  a  fact  ascertained  at  some 
period  of  time  from  which  the  seven  years  may  be  computed. 

Thus  fairly  construed,  I  think  the  by-law  is  good  and  reasonable, 
and  that  it  does  not  contain  any  element  of  uncertainty. 

If  this  be  the  meaning  of  the  by-law,  Mr.  Dinsdale  was  not  insol- 
vent within  such  meaning  at  any  time  before  the  date  of  his  election 
or  admission,  and  was  not,  therefore,  in  my  judgment,  disqualified  by 
the  operation  of  the  by-law. 

It  is  unnecessary  to  consider  the  case  of  fraud  alleged  in  the  return, 
because  I  understand  the  return  and  finding  of  the  jury  to  be  intended 
to  state  that  Kay  Dinsdale,  being  ineligible  within  the  true  meaning 
of  the  by-law,  did,  by  means  of  false  and  fraudulent  representations  of 
his  solvency,  induce  or  procure  the  wardens  or  keepers  and  assistants 
to  admit  him  to  the  office.    But  if  it  had  been  necessary,  I  should 
have  been  of  opinion,  that  the  answers  given  by  Mr.  Dinsdale  on  the 
24th  September,  1849,  to  the  questions  put  to  him  by  Mr.  Clarke 
(who  was  not  directed  or  authorized  by  the  court  to  make  any  such 
inquiries)  were  not  such  false  and  fraudulent  representations  as  the 
Court  of  Wardens  and  Assistants  could  allege  were  made  with  the  view 
of  inducing  or  procuring  them,  and  by  which,  in  fact,  they  were 
induced  and  procured,  to  admit  Mr.  Dinsdale  to  the  office.    He  was 
elected  in  the  month  of  April,  1849,  and  his  election  was  confirmed 
in  the  month  of  July,  1849.    He  was  admitted  to  the  office  on  the 
20th  October,  1849 ;  and  the  return  states,  that  on  the  20th  December, 
1849,  the  Court  of  Wardens  and  Assistants  did  resolve  and  determine 
that  Mr.  Kay  Dinsdale  should  be  removed  and  discharged  from  being, 
and  should  no  longer  be,  one  of  the  assistants  of  the  said  art  or  mys- 
tery.   Mr.  Dinsdale  was  not  summoned,  nor  was  any  opportunitv 
afforded  to  him  of  being  heard  against  this  order  of  removal,  which 
does  not  treat  the  original  election  as  void,  on  the  ground  of  Mr. 
Dinsdale  being  ineligible.    Under  these  circumstances,  I  am  of  opinion, 
that  even  if  my  construction  of  the  by-law  be  not  the  right  one.  and  if 
Mt,  Dinsdale  was  disc^ualified  by  insolvency,  yet  that,  as  he  was 
admitted  to  the  office  without  fraud,  he  could  not  be  legally  removed 
from  it  without  being  heard  in  his  defence. 
1  am,  therefore,  of  opinion  that  the  judgment  of  the  Ezohequer 
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Ohamber  ought  to  be  reversed,  and  that  of  the  Court  of  Queen'i 
Bench  affirmed,  and  that  a  peremptory  mandamua  should  issue. 

Lord  Oranworth.— My  Lords,  in  this  case  the  learned  Jadgoi 
whose  assistance  we  have  had  in  the  argument,  are  divided  almost 
equally  in  opinion  as  to  the  judgment  which  your  Lordships  ought  to 
pronounce.  Three  of  them  think  judgment  ought  to  be  given  for  the 
plaintiff  in  error ;  four,  that  the  judgment  below  ought  to  be  affinnei 
I  have  given  careful  attention  to  their  able  and  well-considered  res- 
soning,  and  have  arrived  at  the  conclusion,  that  the  judgment  of  the^ 
Court  of  Queen's  Bench  was  rights  and  so  that  judgment  ought  to  be* 

given  for  the  plaintiff  in  error.    On  the  question  of  the  validity  of  the 
y-laW|  I  concur  with  the  judgment  of  the  £zohequer  Chamber,  and 
the  four  Judges  who  think  that  judgment  right    I  think  the  by-law 
is  good.    I  think  so»  because  I  interpret  the  word  '^  insolvency"  to 
mean,  not  mere  inability  of  the  person  to  whom  it  refers  to  pay  hii 
debts  in  full,  but  inability  proved  bv  some  outward  act,  such  as  stop* 
ping  payment^  or  compounding  with  his  creditors.    That  such  is  the 
meaning  seems  to  me  clear  fVom  the  provision,  that  the  diaqudiQriDg 
effect  of  the  insolvency  may  be  removed  by  fair  and  honourable  co&« 
duct  continued  for  seven  years  after  the  insolvency.    This  necesssrily 
points  to  some  specific  act  from  which  the  seven  years  may  be  counted, 
and  this  interpretation  is  strongly  confirmed  by  the  word  "insolvency" 
being  coupled  with  bankruptcy.    Upon  any  other  interpretation  of 
the  word,  I  should  not  think  the  by*law  good.    If  the  insolvency  oon- 
templated  bv  the  bylaw  was  mere  inability  to  pay  his  creditors  SOi 
in  the  pound  at  any  time  within  seven  years  next  before  the  electioni 
a  door  would  be  opened  to  inquiries  which  it  mi|^ht  be  impossible  to 
answer,  and  which  it  would  be  impolitic  to  permit.    On  the  qoeitioa 
of  the  validity  of  the  by-law,  therefore,  I  concur  with  the  judgment 
of  the  Court  of  Exchequer  Chamber;  but  I  do  not  think  tlmtthe 
special  verdict  finds  any  such  insolvency  as  is  contemplated  by  the 
by-law.    It  finds,  indeed,  that  from  the  time  of  the  passing  of  the  Teso> 
lution  of  the  28d  April  1849,  electing  the  appellant  to  be  an  assisttnti 
up  to  the  meeting  of  the  20th  October  following,  when  he  was  admitted 
and  sworn  in,  he  was  in  insolvent  circumstances,  and  unable  to  paj 
his  creditors  20#.  in  the  pound;  and  that  he  was  indebted  on  jndg* 
ments  and  otherwise  in  large  sums  of  money  to  divers  persons.    Tbisi 
however,  does  not  show  that  he  was  insolvent  within  the  meaning  of 
the  by-law.    It  does,  indeed,  show  that  wheui  on  the  24th  September, 
he  represented  to  Mr.  Clarke,  the  agent  of  the  Company,  that  he  was 
as  solvent  as  any  man  of  the  Court,  and  able  to  pay  his  creditors  £0i« 
in  the  pound,  he  was  stating  what  was  untrue,  and  what  he  must  have 
known  to  be  untrue.    But  1  cannot  think  that  the  mere  statement  of 
a  falsehood,  even  though  it  has  been  made  with  the  intention  of  . 
thereby  inducing,  and  has  in  &ct  induced,  the  Company  to  elect  bim, 
can  have  the  effect  of  making  the  election  a  nullity.    If  he  had  bees 
bankrupt  within  seven  years  previously  to  his  election,  and  had  fidaelj 
represented  to  the  Company  that  he  had  never  been  bankrupt^  that 
would  have  been  a  false  representation  that  he  was  eligible,  when  is 
truth  he  was  ineligible ;  ana  I  will  assume  that  such  a  falsehood  woakl 
have  rendered  his  election  a  nullity.    But  a  mere  false  representation, 
;iot  affecting  his  eligibility,  would  not  have  that  effect.    If,  for  instanoe^ 


ADDmON AL  CASSS.  lOBT 


being  solvent^  he  had  falsely  represented  himself  as  worth  10,00021| 
mrhen  in  truth  be  was  worth  only  100/.,  this  false  representation  mi^fat 
Isave  led  to  his  being  elected,  but  it  would  not  have  made  the  election 
a  nullity ;  and  the  representation  that  he  was  not  insolvent,  using  that 
"word  in  a  sense  different  from  that  in  which  the  word  *'  insolvency" 
is  used  in  the  by-law,  is  merely  the  statement  of  a  falsehood  not  mate- 
rial  to  the  question  whether  he  was  or  was  not  eligible;  and  therefore, 
even  if  it  would  afford  ground  for  setting  aside  the  election,  it  did  not, 
in  my  opinion,  make  it  absolutely  null  and  void  ab  initio.  This  view 
of  the  case  makes  it  unnecessary  for  me  to  consider  the  other  ques* 
tions  raised  in  the  argument.  It  is  impossible  to  contend,  that  a  per* 
Bon  validly  elected  and  admitted  a  member  of  the  Court  could,  behind 
his  back  and  without  notice,  be  removed  from  his  office;  and  it  seems 
necessarily  to  follow,  that  judgment  must  be  given  for  the  plaintiff  in 
error,  and  that  a  peremptory  mandamus  ought  to  issue.  I  ought  to 
state  that  my  noble  and  learned  friend,  Lord  Brougham,  who  is  unable 
to  be  present  here  to*day,  has  authorized:  me  to  say,  that  he  concurs 
irith  us  in  our  view  of  this  case. 

Lord  WRK8LETDALB.-^My  Lords,  the  first  question  in  this  case  is^ 
-whether  the  by-law  upon  which  the  case  principally  depends  is  reason- 
able, and  therefore  valid  or  not.  The  Company  have  a  power  by 
their  charter  to  make  by-laws,  which  they  shall  think  fit,  in  their 
sound  discretion,  for  the  good  rule  and  government  of  the  wardenSi 
or  keeper,  or  treasurer  and  oommonalty  of  the  mjrsterv  of  saddlers* 
Under  that  power  I  do  not  feel  the  difficultv  which  has  presented 
itself  to  the  minds  of  some  of  the  Judges,  that  the  body  could  not 
limit  the  number  of  the  persons  to  be  elected  by  superinducing  new 
qualifications  as  to  which  the  charter  is  silent  To  secure  the  good 
government  of  the  Company,  it  might  be  proper  to  make  fit  provision 
that  those  who  have  the  rule  and  management  of  the  affairs  of  the 
Company  should  be  well  qualified,  and  it  is  very  reasonable  that  those 
who  are  to  have  the  care  and  custody  of  the  money  of  the  Company 
should  be  trustworthy  and  respectable.  I  think,  therefore,  that  there 
is  no  objection  to  a  by-law  requiring  that  those  elected  and  admitted 
to  be  assistants,  who  may,  and  in  the  ordinary  course  will,  become 
renter  wardens,  and  as  such  have  the  custody  of  the  money  of  the 
Company,  should  not  be  persons  who  have  been  bankrupts,  unless  it 
be  proved,  that  after  their  bankruptcy  they  have  paid  their  creditors 
in  full,  or  established  a  fair  and  hononrable  character  for  seven  years 
after  their  bankruptcy,  to  the  satisfaction  of  the  Court,  or  a  majority 
of  them.  In  this  respect  I  have  no  doubt  as  to  the  validity  of  the 
by-law.  Whether  it  is  equally  valid  in  the  case  of  insolvency  is  the 
question,  and  that  depends  upon  the  meaning  of  that  term  in  the 
place  in  which  it  occurs.  If  it  means  only  secret  insolvency — that  is^ 
if  at  any  time,  in  case  a  person's  liabilities  and  assets  were  reckoned 
up  and  compared  together,  in  that  comparison  he  was  found  to  be 
incapable  of  paying  all  his  creditors— I  must  think  the  by-law  is 
invalid.  There  would  be  great  inconvenience  from  such  an  inquiry 
into  private  affairs.  It  is  clear,  besides,  that  the  by-law  means  sueh 
an  insolvency  as  is  manifested  publicly ;  for  from  a  secret  insolvency 
the  period  of  seven  years  cannot  be  well  calculated,  and  therefore 
there  is  good  reason  for  sa^ii^  that  a  difierent  kind  of  insolvency  is 
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intended.  I  cannot  help  thinking  it  is  quite  clear  that  the  tena 
"insolvent**  means  public  insolvency — not  necessarily  taking  the  bene- 
fit of,  or  being  made  liable  to,  the  Insolvent  Act;  but  being  incapable 
to  pay  his  debts  in  ordinary  course,  or,  in  other  words,  having 
stopped  payment  In  that  sense  I  think  the  by-law  perfectly  rea- 
sonable, and  the  seven  years  may  be  easily  calculated  from  such  an 
insolvency.  Willes,  J.,  has  referred  to  several  cases  to  show  that 
such  is  the  true  meaning  of  the  word.  It  may  at  least  mean  not 
paying  as  well  as  being  incapable  of  paying.  As  in  one  sense  of 
the  word  a  by-law  is  good,  and  in  the  other  not,  the  rule  is  that  it 
ought  to  be  construed  so  as  to  make  it  valid,  and  not  to  defeat  it, 
according  to  the  principle  laid  down  in  The  Poulterers*  Company 
V.  Phillips  {ubi  sup,).  1  think,  therefore,  that  the  by-law  is  good  in 
law,  on  the  supposition  that  public  insolvency  is  meant  by  it.  Was 
the  plaintiff,  then,  removable  under  the  by-law  (which  I  am  satisfied 
is  good)  upon  the  facts  stated  in  the  return,  and  found  by  the  special 
verdict?  I  think  there  is  no  substantial  difference,  for  this  purpose* 
between  being  admitted  or  elected  and  admitted.  The  by-law,  in 
substance,  forbids  him  from  being  permitted  to  be  a  member  of  the 
Court  of  Assistants.  If  the  office  had  been  full  he  could  not  have 
been  removed  without  a  quo  warranto.  That  is  perfectly  clear.  But 
the  ground  upon  which  the  defendants  appear  to  have  intended  to 
proceed  is,  that  the  relator  was  elected  ana  admitted  by  means  of  a 
fraud  committed  by  himself  upon  the  Company;  that  the  office  was 
never  full,  but  was  voidable  by  reason  of  the  fraud,  and  that  fraud 
makes  all  the  transactions  voidable  at  the  election  of  the  party  de- 
frauded, as  long  as  the  parties  remain  in  the  same  condition,  though 
not  when  new  interests  are  acquired ;  and  that  here  there  are  no  new 
interests  so  acquired,  and  that  if  there  was  a  fraud,  and  the  transac- 
tion  was  avoided  on  that  ground,  a  notice  would  be  unnecessary  to 
the  fraudulent  party  to  come  and  defend  himself  in  order  to  make  the 
avoidance  operative ;  and  I  am  clearly  of  opinion  that  it  would.  The 
fraud  meant  to  be  relied  upon  in  the  return  is  a  false  and  fraudulent 
statement  by  the  relator  as  to  his  solvencv.  He  is  alleged  to  have 
falsely  and  fraudulently  stated,  both  before  his  election  and  his  admit- 
tance, that  he  then  was  solvent,  and  able  to  pay  his  creditors  20».  in 
the  pound,  whereas  he  was  then  insolvent,  ana  unable  to  do  so.  The 
allegation  that  such  statement  was  made  before  his  election,  is  not 
attempted  to  be  proved.  There  is  nothing  in  the  special  verdict  to 
support  it.  But  that  allegation  may  be  rejected,  and  if  the  statement 
of  a  fraud,  as  alleged,  before  the  admittance  according  to  the  true 
meaning  of  the  allegation  is  made  and  proved,  the  return  would  be 
sufficient.  In  order,  however,  to  make  this  a  valid  objection  to  the 
admittance  after  election,  the  return  should  state  an  insolvency  within 
the  true  meaning  of  the  by-law.  If  a  false  and  fraudulent  statement, 
perhaps  on  any  subject,  had  been  made,  which  had  caused  the  election 
to  take  place,  probably  the  election  might  have  been  avoided  by  that 
fraud.  But  a  fraudulent  statement  after  election,  in  order  to  avoid 
the  admittance  made  on  that  election,  on  the  ground  of  insolvency, 
must  be  a  statement  of  such  insolvency  as  to  create  a  disqualiBcation 
under  that  by-law.  That  insolvency  must  be,  not  a  private  and  secret 
insolvencyi  not  a  mere  incapability,  on.  the  full  statement  of  his  affiuni 
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to  pay,  but  a  public  one — a  stoppage  of  payment  in  the  ordinary 
course,  or  a  similar  act.  I  have  had  a  good  deal  of  doubt  on  the 
point.  After  mnch  consideration,  I  have  come  to  the  conclusion  that 
the  return  does  not  state  that  there  ever  was  an  insolvency  of  that 
character.  I  think  it  probable  that  the  fraraer  of  it  had  no  notion 
tbat  a  public  insolvency  was  at  all  necessary  in  order  to  bring  the 
case  within  the  prohibition  of  the  by-law.  The  allegation  is,  that  the 
relator  falsely  and  fraudulently  stated  to  the  wardens  and  keepers  that 
he  was  then  solvent  and  able  to  pay  his  creditors  20«.  in  the  pound, 
whereas  he  then  was  insolvent,  and  unable  to  pay  his  creditors  20«. 
in  the  pound,  and  that  they  never  have  been  paid.  That  he  was  sol- 
vent at  the  time  of  making  the  statement  does  not,  in  the  ordinary 
use  of  language,  appear  to  mean  that  he  had  not  then  ceased  to  pay 
in  the  ordinary  course,  or  stopped  payment,  or  become  insolvent, 
within  the  meaning  of  the  by-law,  but  merely  that  he  was  then  capable 
of  paying  in  full ;  and  the  proof  of  that  representation  which  is  stated 
in  the  special  verdict  confirms  that  view  of  the  meaning  of  the  allega- 
tion in  the  return,  for  it  is  said  that  it  was  made  on  the  24th  Septem- 
ber,  1849,  in  answer  to  an  inquiry  which  was  made  by  Clarke,  the 
agent  of  the  Court,  as  to  the  relator's  solvency,  and  was  a  statement 
that  he  then  was  as  solvent  as  any  man  of  the  Court,  and  able  to  pay 
his  creditors  20«.  in  the  pound ;  whereas  he  then  was,  and  has  hitherto 
been,  insolvent.  He  was  then  asked  whether  he  had  ever  become 
insolvent  or  stopped  payment.  On  the  ground  that  the  return  does 
not  allege  a  case  of  public  insolvency,  and  a  fraudulent  statement  on 
that  subject,  I  think  it  is  bad,  and  therefore  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  ought  to  be  reversed,  and  a  mandamus 
ought  to  go.  It  is  unnecessary  to  consider  whether  the  special  ver- 
dict finds  sufficiently,  that  such  statement  was  made  to  the  wardens, 
keepers,  and  assistants,  as  it  is  alleged  in  the  return  as  being  made 
onlv  to  Clarke,  or  that  they  removed  the  relator  for  that  cause.  It  is 
sufficient  for  the  decision  of  the  case,  that  the  return  is  bad. 

Lord  Chelmsford. — My  Lords,  the  question  in  this  case  turns 
npon  the  validitv  of  the  by-law ;  for  if  uiat  is  invalid,  all  the  pro- 
ceedings foundedf  upon  it  must  necessarily  fail.  This  question  entirely 
depenos  upon  the  meaning  which  is  given  to  the  words  ''  or  become 
otherwise  insolvent.'*  If  they  mean,  that  no  person  phall  be  a  mem- 
ber of  the  Court  of  Assistants  who  at  any  previous  time,  if  called 
upon  suddenly  by  his  creditors,  had  been  unable  to  pay  them  20«.  in 
the  pound,  a  state  of  circumstances  scarcely  capable  of  being  reduced 
to  precision,  always  fluctuating  and  uncertain,  and  not  necessarily 
determining  the  solvency  of  a  tradesman,  according  to  the  notions  of 
the  commercial  world,  then  the  by-law  would  be  unreasonable  and 
Toid.  This  would,  of  course,  not  be  the  case,  if  the  words  are  to  be 
understood  as  importing  insolvency  in  the  strictest  acceptation  of  the 
term,  either  by  taking  the  benefit  of  the  Insolvent  Act,  or  by  com- 
J>ounding  with  creditors ;  but  if  this  is  the  proper  interpretation  of 
the  by-law,  it  would  not  have  been  applicable  to  Mr.  Dinsdale  at  the 
time  of  his  admission.  But  I  think  that  a  reasonable  constnictioa 
may  be  adopted,  which  will  both  establish  its  validity,  and  bring  Mr., 
Dinsdale's  case  within  it.  The  words  are  not,  "  has  been  a  bankrupt, 
or  insolvent,"  bat  "has  been  a  bmkrupty  or  become  otherwise  in^cdt 
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v«Bt,"  which  appear  to  me  to  point  with  sufficient  precision  to  a  stat^ 
of  circumstances  which,  in  a  popular  sense,  implies  an  iusolvent  oon- 
dition,  as  where  a  person,  to  use  a  familiar  expression,  is  unable  to 
pay  his  way  or  to  discharge  his  debts  in  regular  course,  accordiog  to 
ihe  habits  of  business  of  solvent  tradesmen.    This  is  aa  overt  act  of 
insolvency  which  is  capable  of  distinct  and  definite  proof,  as  occur- 
ring at  any  particular  time.    The  bv-law,  therefore,  is  not  objection- 
able on  account  of  uncertainty ;  and  this  construction  of  it  gives  a 
precise  period  from  which  the  inquiry  by  the  Court  of  Assistants  maj 
commence,  whether  the  person  seeking  admission  to  the  Court  ha3 
paid  and  satisfi^  bis  creaitors,  or  has  established  a  fair  and  honour- 
able character  for  seven  years  subsequent  to  his  bankruptcy  or  insol- 
vency.   This  provision,  intended  to  mitigate  the  rigour  of  the  by- 
law, and  to  allow  a  failing  man,  even  where  he  has  not  paid  his  debta 
in  full,  the  benefit  of  the  favourable  consideration  of  the  Court  of 
Assistants  after  a  period  of  purgation,  is  thus  cleared  of  all  difficulty, 
and  the  inquiry  has  a  certain  and  definite  range  and  object.    The  by- 
law, therefore,  app^rs  io  me  to  be  valid,  and  if  the  fact  of  such  insol- 
vency as  it  contemplated  had  been  established  against  Mr.  Dinsdale 
at  the  time  of  his  election,  he  would  not  have  been  eligible  to  the 
Court  of  Assistants.    But,,  assuming  him  to  have  been  ineligible,  wa^ 
it  in  the  power  of  t^e  Court  of  Assistants,  by  their  resolution  of  the 
20th  December,  1849,  after  his  election  and  admittance,  to  remove 
him  from  his  office  ?     I  think  it  was  not.    I  do  not  understand  the 
word  '* admitted''  to  be  used  in  the  by-law  to  signify  ''admission,"  as 
contradistinguished  from  "election,"  but  as  a  general  and  comprehen- 
sive word^  equivalent  to  "  become  or  be"  a  member  of  the  Court 
Now,  suppose  Mr.  Dinsdale  to  have  been  in  insolvent  circumstances 
within  the  meaning  of  the  by-law,  but  to  have  concealed  the  fact,  and 
to  have  been  admitted  in  ignorance  of  it,  it  can  Imrdly  be  contended 
that  upon  a  subsequent  discovery  of  the  state  of  his  affairs  be  could 
have  been  removed.    The  case  against  him  is  put  upon  the  ground 
of  fraud.    It  is  alleged  in  the  return,  and  found  by  the  jury,  that,  by 
means  of  the  said  false  and  fraudulent  representations  of  his  solvency, 
the  said  Kay  Dinsdale  induced  and  procured  the  wjardens,  or  keepers 
and  assistants,  to  admit  him  to  the  office.    Now,  the  false  and  fraudu- 
lent representations  referred  to  are  those  which  are  found  to  have 
been  made  to  Mr.  Clarke,  clerk  of  the  Comi>any,  on  the  24th  Septeni* 
ber,  1849,  long  after  the  election  of  Mr.  Dinsdale,  which  was  on  the 
28d  April,  1849,  and  confirmed  on  the  25th  July,  1849,  and  before  it 
was  communicated  to  him,  or  he  was  summoned  or  admitted  to  the 
office.   It  is  not  even  positively  and  directly  alleged  that  Clarke  com« 
municated  Dinsdale's  representation  of  h^s  solvency  to  the  wardens 
and  assistants  of  the  Company  before  his  admission.    But  the  special 
verdict  states  arffumentatively  that  the  said  representations  were 
not  communicated  to  any  Court  of  the  then  wardens  and  assistants 
until  the  20th  October,  1849,  which  was  the  first  Court  of  the  said 
wardens  and  assistants  held  after  the  said  representations  were  so  made 
as  aforesaid.    But  suppose  it  to  be  sufficiently  averred,  that  Clark) 
lAformed  the  Court  of  Wardens  and  Assistants  of  the  representatipo« 
of  Dinsdale  before  he  was  admitted  on  the  2QthOctobery  1849,  how 
wbold  this  justify  the  finding  of  the  jary»  that  Dinsdale,  by  his  Sk]^ 
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asid  fraudulent  representations,  induced  and  procured  the  wardens  and 
keepers  and  assistants  to  admit  him  to  tbe  office  ?     The  representa- 
tions to  Clarke  might  be  false,  but  they  could  not  be  called  fraudulent, ,, 
unless  a  misrepresentation  of  his  circumstances  by  a  tradesman,  in* 
answer  to  unauthorized  inquiries,  deserves  that  designation,  or  unless 
Dinsdale  made  the  statement  to  Clarke,  in  order  that  it  might  be^ 
communicated  to  the  Court  of  Wardens  and  Assistants,  which,  as  the^ 
fraud  charged,  is  one  upon  which  the*  Court  ought  not  to  have  been 
left  to  conjecture,  however  probable^  but  should  have  been  distinctly 
alleged.     The  mere  communication  of  the  fact,  therefore,  by  Clarke^ 
to  the  Court,  though  he  is  clerk  to  the  Company,  goes  no  further  to  - 
the  establishment  of  a  fraud  upon  the  Court  by  Dtnsdale,  than  if  a' 
stranger  had  repeated  what  he  had  heard  from  Dinsdale  in  the  course* 
of  a  casual  conversation.    The  wardens  and  assistants  might  have  • 
been  induced  by  the  representations  eommunieated  to  them  to  admii. 
Dinsdale  to  the  office;  but  it  cannot  with  propriety  be  said  that  he^ 
induced  and  procured  them  by  his  representations  so  to  admit  him. 
But  let  it  be  assumed  that  Dinsdale  made  the  communication  to 
Olarke  in  order  that  it  might  be  communicated  to  the  wardens  and 
assistants,  with  the  view  of  deceiving  them,  and  obtaining  his  admis* 
sion  to  the  office  of  assistant,  and  that  his  election  was  therefore  void 
ab  initio;  what  course  ought  the  Court  of  Wardens  and  Assistants  toi 
have  pursued  ?   There  can  be  no  doubt  that  they  should  have  treated : 
the  election  of  Dinsdale  as  a  nullity,  and  have  refused  to  recognise  ^ 
him  for  a  single  instant  as  an  assistant^  and  have  proceeded  at  onc»- 
to  a  fVesh  election.    Instead  of  adopting  this  course,  they  treat  him  as  • 
a  person  actually  elected  and  admitted/and  by  their  return  state  that,.. 
on  the  20th  December,  1849,  at  a  meeting  of  the  wardens,  or  keepers  ^ 
and  assistants,  they  did  resolve  and  determine  that  the  said  Kay 
Dinsdale  should  be  removed  and  diseharged  from  being,  and  should  ■ 
no  longer  be,  one  of  the  assistants  of  the  said  art  or  mystery — words  ^ 
which  necessarily  import  that  he  had  been  admitted,  and  that  he  waax 
aetually  one  of  the  assistants  at  the  time  of  the  resolution.    But,  even 
assuming  that  the  Court  of  Assistants  were  entitled  to  annul  the.eleo« 
tion  and  admission  on  account  of  Dinsdale's  insolvency,  yet,  accord* 
ing  to  the  allegation  in  the  return,  they  did  not  proceed  at  all  upon 
this  ground,  but  upon  his  bankruptcy  afterwards.     They  might  have 
treated  the  bankruptcy,  and  the  insignificant  dividend  which  he  paid 
upon  it  so  soon  after  his  admission,  as  proof  of  his  insolvent  circum* 
stances  at  the  time ;  but  in  itself  it  was  no  ground  of  removal  under 
the  by-law.    It  appears  to  me  to  be  clear,  from  the  language  of  the 
return,  that  the  bankruptcy  was  the  real  cause  of  Dinsdalo's  removal 
It  states  that,  after  his  election  and  admittance,  he  was  adjudged  a 
bankrupt;  that  assignees  of  his  estate  and  effects  were  appointed,  and 
the  said  adjudication  and  bankruptcy  have  thence  hitherto  remained 
in  full  force  and  effect,  and  the  said  wardens,  or  keepers  and  assistants, 
did  thereupon,  and  whilst  the  said  Kay  Dinsdale  was  such  bankrupt 
aforesaid,  and  wholly  insolvent,  resolve  and  determine  that  he  should 
be  removed  and  discharged  from  being,  and  should  no  longer  be,  one 
of  the  assistants  of  the  said  art  or  mystery.    I  cannot  understand  this 
in  any  other  way  than  that,  upon  his  becoming  bankrupt,  the  court 
resolved  that  Dinsdale  should  be  removed  from  being  an  assistant 
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Now  it  is  unnecessary  to  say,  that  under  the  by-law  the  Court  had  no 
power  to  remove  for  bankruptcy  or  insolyency  subsequent  to  admis- 
sion. And  if  they  removed  him  for  this  cause,  which  was  clearly 
illegal,  I  do  not  think  they  could  set  up  the  previous  insolvency  as  a 
justification,  on  the  ground  of  its  renaering  the  election  altogether 
void ;  or,  if  they  could,  they  should  have  distinctly  averred  it  for 
cause  in  their  return,  in  order  that  it  might  be  traversed  and  tried. 
As  I  am  so  clearly  of  opinion  that  the  removal  of  Dinsdale  cannot  he 
justified,  it  Acems  unnecessary  to  consider  the  other  questions ;  but  I 
cannot  forbear  one  or  two  remarks  upon  the  arguments  as  to  the  sup- 
posed right  to  remove  without  previous  summons  and  hearing.  If 
Dinsdale's  election  was  void  ab  initio  on  the  ground  of  fraud,  no 
doubt  his  C98e  might  have  been  summarily  dealt  with^  and  his  admis- 
sion cancelled  without  a  hearing,  because  he  would  never  have  been 
1^  member  of  the  Court,  and  would  have  had  no  locus  standi  to  be 
heard.  But  if  he  were  actually  in  office,  as  the  return  admits^  and 
was  to  be  removed  from  it  for  cause,  it  seems  to  be  an  invariable  rule 
of  justice  that  he  should  not  be  condemned  unheard,  and  the  Court 
had  no  ri^ht  to  assume  that  he  would  have  had  no  cause  to  show 
against  hut  removal.  I  think  that  in  this  respect  the  proceedings  of 
the  Court  of  Assistants  are  open  to  objection.  I  agree,  therefore,  with 
the  Court  of  Queen's  Bench,  that  a  peremptory  mandamus  ought  to 
issue  in  this  case.  I  admit  the  good  sense  of  the  remark  in  the  case 
of  Bex  V.  Griffiths  {ubi  aup),  that  it  is  idle  to  grant  a  mandamus  to 
Restore  where  the  party  could  be  removed  again  immediately.  But  I 
do  not  see  how  this  could  be  the  case  with  Mr.  Dinsdale  under  the 
by-law  either  upon  his  subsequent  bankruptcy  or  insolvency,  or  on 
account  of  his  insolvency  if  existing  at  the  time  of  admission,  there 
being  no  proof  of  any  fraud  designed  or  practised  by  him  on  the 
Court  of  Assistants — the  only  ground  upon  which  he  could  have  been 
deprived  of  his  office  after  a  regular  election  and  formal  admission.  I 
agree  with  my  noble  and  learned  friends  that  the  judgment  of  the 
Exchequer  Chamber  ought  to  be  reversed,  and  that  of  the  Quecfn's 
Bench  affirmed,  and  that  a  peremptory  mandamus  ought  to  iaaue. 
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IN  THE  HOUSE  OF  LORDS. 

[Before  the  Lobd  Ghancellob  (Lord  Wkstburt),  Lord  Cranworth^ 
Lord  Wenslxtdals,  and  other  Lords.]  (The  Judges  having  beea 
summoned.) 

ST.  HELEN'S  SMELTING  COMPANY  (LIMITED)  v.  TIPPING.(a) 

July  5,  1865. 

K^iUanee. -~  AetumdbU    injury, — "  Convenienf'   w   "  tuiiaW*    heaXUy,  —  Copper 

tmeUing. 

A.  bfooght  an  Mtlon  iigftinst  %  smeltiog  oompanj  for  Injariog  his  treM  and  tbrabs  bj  noxloiit 
Taponra»  and  the  leaned  Judge,  at  the  trial,  directed  the  Jury  to  find  for  the  plaintiff,  if  tha 
CTidenee  tatiifled  them  that  real*  senaible  ii^nry  had  been  done  to  the  enjoyment  or  Talae  of 
A/a  property  by  raeh  Tapoart.  The  Jary  found  for  the  plaintiff: — Held,  that  the  learned  Jadgf 
had  rightly  directed  the  jory,  and  that  the  defendants  were  liable  for  sensible  injury  done  t<» 
the  plaintiff's  property,  notwithstanding  that  their  business  was  an  ordinary  business,  carried  oM 
in  a  proper  manaerf  and  in  a  neighbomhood  more  or  less  deroted  to  manufacturing  purposes. 

This  was  an  appeal  from  a  decision  of  the  Court  of  Exchequer 
Chamber  (reportea  4  B.  &  S.  616),  affirming  a  judgment  of  the  Court 
of  Queen's  Bench  (reported  Id.  408),  whereby  the  Court  refused  a  rule 
for  a  new  trial. 

In  June,  1860,  Mr,  Tipping  purchased  an  estate  of  considerable 
value  in  the  county  of  Lancaster,  and  in  September  of  that  year  exten- 
sive smelting  operations  were  commenced  by  the  defendants  at  works 
within  a  mile  and  a  half  of  the  plaintifi'^s  property.  In  May,  1863, 
Mr.  Tipping  brought  his  action  in  the  Court  of  Queen's  Bench  against 
the  defendants^  The  declaration  alleged,  that  the  plaintiff  was  pos«^ 
sesbed  of  a  certain  dwelling-house  and  premises,  with  garden,  &c.y 
adjoining,  and  was  also  entitled  to  the  reversion  of  certain  lands  near 
to  the  said  dwelling-house,  in  the  possession  of  his  tenants;  that  the 
defendants  erected  and  used  certain  smelting- works  upon  land  near  to 
the  said  dwelling-house  and  lands  of  the  plaintiff,  and  caused  large 
quantities  of  noxious  gases,  vapours,  &c.,  to  issue  from  the  said  works, 
and  to  diffuse  themselves  over  the  said  land  and  premises  of  the  plain- 
tiff, whereby  the  hedges,  trees,  &c.,  were  greatly  injured,  the  cattle 
rendered  unhealthy,  and  the  plaintiff  was  prevented  from  having  so 
beneficial  a  use  of  the  said  premises  as  he  would  otherwise  have 
enjoyed,  and  also  that  the  reversionary  lands  and  premises  were  depre- 
ciated in  value.  The  defendants  pleaded  not  guilty,  and  issue  waii 
joined  on  the  plea,  and  the  cause  was  tried  before  Mellor,  J^  at  Liver- 
pool, in  August,  1868. 

At  the  trial,  it  was  clearly  proved  that  the  effect  of  the  vapours 
exhaling  from  the  works  of  the  defendants  was  very  injurious  to  the 
plaintifi**s  property. 

The  learned  Judge  directed  the  jury  to  the  following  effect : — 

"  A  man  may  do  any  act  on  his  own  land  which  is  not  unlawful ; 
when  I  say  unlawful,  I  mean  any  act  which  is  not  wrong;  he  may 
erect  a  lime-kiln  if  it  is  in  a  convenient  place;  but  the  meaning  of  the 
word  'convenient' is,  that  it  must  be  plain  that  he  will  not  do  an 
actionable  injury  to  another ;  because  a  man  may  not  use  his  own 
property  so  as  to  injure  his  neighbour.    When  be  sends  on  the  pro- 

(a)  11  Jurist  78^. 
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pertj  of  his  neigbboar  noxious  smells,  smokes,  &q.,  tben  he  is  Dot 
GoiDg  an  act  on  his  own  property  only,  but  he  is  doing  an  act  on  his 
neighbour's  property  also;  because  every  man,  by  common  law,  has 
a  right  to  the  pure  air,  and  to  have  no  noxious  smells  sent  on  bis  land, 
unless,  by  a  period  of  time,  a  man  has,  by  what  is  called  a  prescrip- 
tive right,  obtained  the  power  of  throwing  a  burthen  on  his  neigh- 
bour's property.    But  here  you  have  no  prescriptive  right  at  all. 
You  are  to  consider  this  as  if  done  quite  recently,  and  therefore  you 
are  not  embarrassed  by  any  consideration  of  that  sort.    Now,  that 
being  the  case,  I  tell  you  that  if  a  man  by  an  act,  either  by  the  erec- 
tion of  a  lime-kiln,  or  copper- works,  or  any  works  of  that  description, 
■ends  over  his  neighbours  land  that  which  is  noxious  and  hurtful  ta 
an  extent  which  sensibly  diminishes  the  comfort  and  value  of  the  pro- 
perty, and  the  comfort  of  existence  on  that  property,  that  is  an  action* 
able  injurv.    That  is  the  law.    But  when  you  come  to  the  question 
of  factSf  therel  is  no  doubt  you  must  take  into  consideration  a  variety 
of  circumstances.    In  deciding  whether  or  not  a  man's  property  has 
been  sensibly  injured  by  the  actions  of  another  person  on  his  own  land, 
of  course  you  will  consider  the  place,  the  circumstances,  and  the  whole 
nature  of  the  thing.    It  woula  not  be  sufficient  merely  to  say  that 
noxious  vapours  have  come  on  the  man's  property,  but  you  must  con- 
sider to  what  degree  and  to  what  extent  they  have  come,  and  whether 
they  have  come  from  the  premises  of  the  defendants.    Now,  with 
respect  to  that,  I  do  not  think  I  can  lay  it  down  in  better  words  than 
I  find  expressed  in  a  note  to  a  very  admirable  book,  '  Whethw  a  nui- 
aance  has  been  caused  by  the  defendants  at  all,  the  nature  of  the 
locality  to  work,  and  every  other  fact  in  the  case  must  be  taken  into 
consideration ;'  and  so  Erie,  C.  J.,  says,  in  a  case  which  has  been  handed 
up  to  me — '  The  time,  the  locality,  and  so  on,  are  all  circumstances  to 
be  taken  into  consideration,  upon  the  question  of  fact  whether  an 
actionable  injury  has  been  occasioned  by  a  man  to  his  neighbour  or 
not.'    You  must  apply  your  common  sense  to  the  question  on  the  one 
aide,  and  on  the  other.    The  defendants  say,  'If  you  do  not  mind  you 
will  stop  the  progress  of  works  of  this  description.'    I  agree  that  that 
is  so,  because,  no  doubt,  in  the  county  of  Lancaster,  above  all  other 
counties,  where  great  works  have  been  created  and  carried  on — works 
which  are  the  means  for  developing  the  national  wealth — you  must 
not  stand  on  extreme  rights,  and  allow  a  person  to  say,  ^  I  will  brinr 
an  action  against  you  for  this,  and  that,  and  so  on.'    Business  oouM 
not  go  on  if  that  were  so.    Everything  must  be  looked  at  from  a  rea- 
sonable point  of  view ;  therefore,  the  law  does  not  regard  trifling  and 
small  inconveniences,  but  only  regards  sensible  inconveniences — ^inju- 
ries which  sensibly  diminish  the  comfort,  enjoyment,  or  value  of  the 
property  which  is  affected.    Therefore,  you  see  there  are  two  questions 
acre,  and  no  doubt  they  are  questions  ox  some  difficulty.    At  the  same 
time,  when  you  come  to  a  review  of  the  facts,  it  will  be  for  you  to  say 
whether  or  not  the  plaintiff  has  satisfied  you  that  there  have  been  sent 
out  from  the  defendants'  works  noxious  vapours  which  have  affected 
bis  trees  and  shrubs.    If.  they  have  sensioly  aflfected  his  trees  and 
shrubs,  and  if  they  come  from  the  defendants'  works,  they  do  tend  to 
diminish  the  real  comfort  and  enjoyment  of  the  estate ;  because  if  a 
man  has  got  a  fine  estate,  and  gardens  and  plantations,  and  noxious 
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vapours  are  sent  from  neighbouring  works  on  his  trees  and  shrubs  so 
as  to  injure  them,  it  is  perfectly  clear  that  it  is  an  actionable  injury, 
because  it  affects  the  enjoyment  and  comfort  of  a  place  which  a  man 
has  created  for  his  own  enjoyment  The  defendants'  case  is,  that  the' 
district  in  which  the  plaintiff  lives  is  almost  without  a  living  tree,  and 
tbe  hedges  are  universally  blackened  and  destroyed.  In  point  of  fact,- 
there  is  no  doubt  that  the  effect  of  the  manufactories  throughout  the 
district  is  entirely  destructive  to  vegetation.  However,  hx^king  at 
the  evidence  on  both  sides,  taking  those  considerations  into  view  which 
I  have  alluded  to,  I  ask  you,  has  the  plaintiff  satisfied  you  that  the 
effect  of  the  noxious  vapours,  to  a  sensible  extent,  can  be  traced  to 
have  come  from  the  defendants'  works  to  the  plaintift''s  property,  and 
to  have  injured  it?  This  is  a  case  in  which  the  burthen  of  proof  rests 
on  the  plaintiff.  Consider  all  the  circumstances,  and  apply  your  own 
experience  to  the  evidence  which  has  been  given,  and  then  say,  has 
the  plaintiff  satisfied  you  that  a  real  sensible  injury  has  been  done  to 
the  enjoyment  of  his  property,  or  the  value  of  it  by  reason  of  the 
noxious  vapours  which  have  been  sent  forth  from  the  defendants' 
works?  If  that  is  made  out  to  your  satisfaction,  you  will  find  for  the 
plaintiff;  if  not,  then  you  will  find  for  the  defendants." 

The  jury  intimated  that  they  found  a  verdict  for  the  plaintiff. 

The  learned  Judge,  at  the  request  of  the  defendants'  counsel,  put  the 
following  questions  to  the  jury : — 

Q.  1.  Was  the  enjoyment  of  the  plaintiff^s  properly  sensibly  dimi- 
nished ? — A.  We  think  so. 

Q.  2.  Do  you  consider  the  business  there  carried  on  to  be  an  ordi- 
nary business  for  smelting  copper? — A,  We  consider  it  an  ordinary 
business,  and  carried  on  in  a  proper  manner;  in  as  good  a  manner  as 
possible. 

Q.  8.  Do  you  consider,  supposing  that  makes  any  difference,  that 
was  carried  on  in  a  proper  pla6e? — A.  Well,  no,  we  do  not. 

The  jury  then  found  a  verdict  for  the  plaintiff,  damages  8612. 18^. 
4Jd. 

In  Michaelmas  Term,  1863,  a  motion  was  tnade  for  a  rule  to  show 
cause  why  the  verdict  found  for  the  plaintiff  should  not  be  set  aside, 
and  a  new  trial  had  between  the  parties ;  this  rule  Was  refused  by  the 
Court  of  Queen's  Bench. 

The  defendants  then  appealed  to  the  Court  of  Exchequer  Chamber,- 
who  affirmed  the  judgment  of  the  Court  below. 

The  defendatits  now  appealed  to  the  House  of  Lords. 

The  following  learned  Judges  were  jpresent  at  the  hearing :— Black- 
burn, Shee,  Willes,  and  Keating,  Js.,  and  Martin  and  Pigott,  Bs. 

Sir  R.  Palmer,  A.  G.,  and  Webster,  Q.  C,  for  the  appellants,  con- 
tended that  the  learned  Judge  who  tried  the  action  had  misdirected 
the  jury,  inasmuch  as  sensible  discomfort  from  carrying  on  a  necessary 
trade,  in  an  ordinary  and  proper  manner,  and  in  a  convenient  or  suit- 
able locality,  was  not  an  actionable  injury.  [They  referred  to  Hole  v. 
Barlow,  27  L.  J.  C.  P.  207 ;  6  Weekly  Bep.  619 ;  Bainford  v.  Turnley, 
8  B.  &  S.  62.  66 ;  Cavey  v.  Ledbitter,  18  C.  B.  N.  S.  470 ;  Wanstead 
V.  Hill,  Id.  479;  Stockport  »».  Potter,  7  H.  &  Norm.  160 -.and  Com. 
Dig.  Action  an  (Ae  Oasef&r  Nuisante  (C.).] 


lOM  SMELTING  GO.  v.  TIPPING.    H.  or  L.  1865. 

ifelUsh,  Q.  C,  Brett,  Q.  C,  aud  Milward,  Q.  C,  for  the  respondeat^ 
were  not  called  upon. 

At  the  coDclusion  of  the  argument  for  the  appellants,  the  following 
question  was  submitted  by  their  Lordships  to  the  learned  Judges: 

'*  Wore  the  discretions  given  bj  the  learned  Judge  at  Nisi  Prius  to 
the  jury  correct,  or  ought  a  new  trial  to  be  granted  ?" 

Martin,  B. — In  answer  to  the  questions  proposed  by  your  Lord- 
ships to  the  Judges,  I  have  to  state  their  unanimous  opinion,  that  the 
directions  given  by  the  learned  Judge  to  the  jury  are  correctr  and 
that  a  new  trial  ought  not  to  be  granted.  As  far  as  the  experience  of 
us  all  goes,  the  directions  are  such  as  we  have  given  in  these  cases  for 
the  last  twenty  years. 

LoBD  Chancellob. — ^I  think  your  Lordships  will  be  satisfied  with 
the  answer  we  have  received  from  the  learned  Judges,  to  the  question 
put  by  the  House.  In  matters  of  this  description,  it  appears  to  me 
that  it  is  a  very  desirable  thing  to  mark  the  difference  between  an 
action  brought  for  a  nuisance,  upon  the  ground  that  the  alleged  nui- 
sance produces  material  injury  to  the  property,  and  an  action  brought 
for  a  nuisance,  on  the  ground  that  the  thing  alleged  to  be  a  nuisance 
is  productive  of  sensible  personal  discomfort.  With  regard  to  the 
latter,  namely,  the  personal  inconvenience  and  interference  with  one's 
enjoyment,  one^s  quiet,  one's  personal  freedom — anything  that  discom- 
poses or  injuriously  affects  the  senses  or  the  nerves — whether  that  may 
or  may  not  be  denominated  a  nuisance,  must  undoubtedly  depend 
greatly  on  the  circumstance  where  the  thing  complained  of  actually 
occurs.  If  a  man  lives  in  a  town,  of  necessity  he  should  submit  him- 
self to  the  consequence  of  those  obligations  of  trade  which  may  be 
carried  on  in  his  immediate  locality,  which  are  actually  necessary  for 
trade  and  commerce,  also  for  the  enjoyment  of  property,  and  for  the 
benefit  of  the  inhabitants  of  the  town  and  of  the  public  at  large.  If  a 
man  lives  in  a  street  where  there  are  numerous  shops,  and  a  shop  is 
opened  next  door  to  him,  which  is  carried  on  in  a  fair  and  reasonable 
way,  he  has  no  ground  for  complaint,  because  to  himself  individually 
there  may  arise  much  discomfort  from  the  trade  carried  on  in  that 
shop;  but  when  an  occupation  is  carried  on  by  one  person  in  the 
neighbourhood  of  another,  and  the  result  of  that  trade,  or  oocupation, 
or  business  is  material  injury,  then,  unquestionably,  arises  a  very  dif- 
ferent consideration ;  and  I  think  that,  in  a  case  of  that  description, 
the  submission  which  is  required  from  persons  living  in  society,  to 
that  amount  of  discomfort  which  may  be  necessary  for  the  legitimate 
and  free  exercise  of  the  trade  of  their  neighbours,  would  not  apply  to 
circumstances,  the  immediate  result  of  which  is  sensible  injury  to  the 
value  of  the  property. 

Now,  in  the  present  case,  it  appears  that  the  plaintiff  purchased  a 
very  valuable  estate,  which  lies  within  a  mile  and  a  half  from  large 
smelting- works.  What  the  occupation  of  these  copper-smelting  pre- 
mises were,  anterior  to  the  year  1860,  does  not  clearly  appear.  The 
plaintiff  became  the  proprietor  of  an  estate  of  great  value  in  the  month 
of  June,  1860.  In  the  month  of  September,  1860,  very  extensive 
smelting  operations  began  on  the  property  of  the  present  appellants 
— the  works  at  St.  Helenas.  Of  the  effect  of  the  vapours  exhaling 
from  these  works  upon  the  plaintiff's  property,  and  the  injury  done  to 
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the  trees  and  shrubs,  there  is  abundaDce  of  evidence ;  the  action  has 
l>een  brought  for  that;  the  jury  have  found  the  existence  of  the  injury, 
and  tbe  only  ground  upon  which  your  Lordships  are  asked  to  set  aside 
that  verdict,  and  to  direct  a  new  trial,  is  this — that  the  whole  neigh- 
l)ourhood  where  these  copper^smelting  works  are  carried  on,  is  a  neigh* 
bourhood  more  or  ]ess  devoted  to  manufacturing  purposes;  and  there- 
fore it  is  said,  that  inasmuch  as  this  copper-smelting  is  carried  on  in 
what  the  appellant  contends  is  a  fit  place,  it  may  be  carried  on  with 
impunity,  altnough  the  result  may  be  tbe  utter  destruction  of  the  value 
of  the  plaintiff's  property.  I  apprehend  that  that  is  not  the  meaning 
of  the  word  "suitable,"  or  the  meaning  of  the  word  "convenient," 
when  the  law  is  laid  down  on  the  subject.  The  word  "suitable" 
unquestionably  cannot  carry  with  it  this  consequence — that  a  trade 
may  be  carried  on  in  a  particular  locality,  the  consequence  of  which 
traae  may  be  injury  and  destruction  to  the  neighbouring  property. 
Of  course  I  except  the  cases  where  any  prescriptive  right  has  been 
acquired  by  a  lengthened  use  of  the  place.  On  these  grounds,  there- 
fore, shortly,  without  dilating  further  upon  them,  as  they  are  suffi- 
ciently unfolded  by  the  judgment  of  the  learned  Judges  in  the  Court 
below,  I  advise  your  Lordships  to  affirm  the  decision  of  the  Court 
below,  and  to  refuse  this  appeal,  and  to  refuse  it  with  costs. 

Lord  Cbanworth. — I  entirely  agree  with  my  noble  and  learned 
friend,  and  also  in  the  opinion  expressed  by  the  Judges,  that  this  has 
been  considered  to  be  the  proper  mode  of  directing  a  jury,  as  Mr* 
Baron  Martin  said,  for  the  last  twenty  years ;  I  believe  I  should  have 
carried  it  back  rather  further.  I  have  always  understood  that  the 
proper  question  was,  and  I  cannot  do  better  than  adopt  the  language 
of  Mr.  tfustice  Mellor — "It  must  be  plain  that  persons  using  a  lime- 
kiln, or  other  works  which  emit  noxious  vapours,  may  not  do  an 
actionable  injury  to  another;  and  that  that  place  where  it  is  carried 
on  so  that  it  does  occasion  an  actionable  injury  to  another,  is  not,  in 
the  meaning  of  the  law,  a  convenient  place."  I  always  understood 
that  to  be  so ;  but,  in  truth,  as  was  observed  in  one  of  the  cases  by  the 
learned  Judges,  it  is  extremely  difficult  to  lay  down  any  actual  defini- 
tion of  what  constitutes  an  injury,  because  it  is  always  a  question  of 
compound  fact  which  must  be  looked  to,  to  see  whether  or  not  the 
mode  of  carrying  it  on  did  or  did  not  occasion  so  serious  an  injury  as 
to  interfere  with  the  comforts  of  life  and  enjoyment  of  property.     I 

Ssrfectly  well  remember,  when  I  had  the  honour  of  being  one  of  the 
arons  of  the  Court  of  Exche<|uer,  trying  a  case  in  the  county  of 
Durham,  where  there  was  an  action  for  smoke  in  the  town  of  Shields. 
It  was  proved  incontestibly  that  smoke  did  come,  and  in  some  degree 
interfered  with  a  certain  person,  but  I  said,  "You  must  look  at  it,  not 
with  a  view  to  the  question,  whether,  abstractedly,  that  quantity  of 
smoke  was  a  nuisance,  but  whether  it  was  a  nuisance  to  the  person 
living  in  tbe  town  of  Shields,"  because  if  it  only  added  in  an  infini- 
tesimal degree  to  the  quantity  of  the  smoke,  I  thought  that  the  state 
of  the  town  rendered  it  altogether  impossible  to  call  that  a  nuisance. 
There  is  nothing  of  that  sort  in  the  present  case ;  it  seems  to  me  that 
the  distinction,  in  matter  of  fact,  was  most  correctly  pointed  out  by 
Mr.  Justice  Mellor,  and  I  ,do  not  think  he  could  possibly  have  stat^ 
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1^6  law,  either  abstractedly  <st  with  reference  to  tbe  facto,  better  tiMUi 
be  has  done  in  this  case. 

Lord  Wenslbydale.— I  entirely  agree  in  opinion  with  both  my 
noble  and  learned  friends  in  this  case.  In  these  few  sentences  I  think 
everything  is  included: — "The  defendants  say,  if  you  do  not  mind 
you  will  stop  the  progress  of  works  of  this  description.  I  agree  that 
that  is  so,  because,  no  doubt,  in  the  coUn^  of  Lancaster,  aboTe  all 
other  counties,  where  great  works  have  been  created  and  carried  on — 
works  which  are  the  means  of  developing  the  national  wealth,  you 
must  not  stand  on  extreme  right,  and  allow  a  person  to  say,  'I  will 
bring  an  acti6n  against  you  for  this  or  that,  and  so  on.'  Business 
could  not  go  on  if  that  were  so.  Everything  must  be  looked  to  from 
a  reasonable  point  of  view ;  therefore  the  law  does  not  regard  trifling 
or  small  inconveniences,  but  only  regards  sensible  inoonveniencea 
which  sensibly  diminish  the  comfort,  enjoyment,  or  value  of  the 
property  which  is  affected.''  I  do  not  think  that  the  question  could 
have  been  more  correctly  kid  down  bV  any  one  to  the  jury,  and  I 
entirely  concur  in  the  propriety  of  dismissing  this  appeal. 

Appeal  di^misaed,  with  costs. 
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ACCOMMODATION  BILL. 
8m  BAiTKaurt,  I. 

ACCOUNT  STATED. 

The  plaintiff;  haTing  a  claim  for  work  and 
labour  aod  materials  against  the  defendants  to 
the  amoant  of  ft7/.y  was  indebted  to  tbem  in 
1211.  The  defendants,  as  seonritj  for  1601., 
held  an  equitable  mortgage  upon  land  of  the 
plaintiff'.  The  parties,  haTing  met  together, 
aseertaioed  the  ralae  of  the  plaintiff's  interest 
in  the  land  to  be  70^ ;  and  it  was  Terbally 
agreed  that  the  defoadaoCS  shonid  have  the 
plaintiff's  eqaity  of  redemption,  and  that  the 
plaintiff  should  be  credited  with  70^,  which 
being  added  to  the  ft7/.,  the  debt  of  IIW.  was 
to  be  wiped  out,  and  a  balance  of  26/.  left  to 
his  faTonr;  but  it  was  finally  agreed  that  it 
should  be  Uken  at  32/.  The  plaintiff*,  before 
action  brought,  sold  the  land  in  the  defend- 
tots.  Held,  that  Oie  plaintiff  r  ss  ebtitled  to 
reoorer  the  balance  of  221.  on  »  count  upon  an 
aoeount  stoted.  At  re  Xoyeoel:  t.  PiMf  atfd 
uw>t1ur,  407 

ACTION. 

8f  Bahcaupt,  I.  Bahtaiiv  Crxld.  Coir* 
TRACT.  Death  bt  Nboliobhcb.  Mibb. 
Public  IIbaltb  Act.  Rate,  Hiobwat. 
iMuaT. 

Kotioe  of.  8m  Ratc,  HiaawAT.  Oobitablb. 


ADJOURNMENT  OF  QUARTER 
SESSIONS. 

8m  i^uAann  Sbbbiobb,  Pbactics  at,  IL 

ADMINISTRATION,  LETTERS  OF. 
8m  Coptbiqbt. 

ADMINISTRATOR. 
Sm  Bastabd  Cbild. 

ADMIRALTY,  JURISDICTION  Of. 

Sm  iBDICniBBT,  II. 

ADMISSION. 

Of  arlided  clerk.    Sm  Abtxclbb  ClKBK. 
By  conduct    8m  Evidbhcb. 

ADULTERER,  COSTS  AGAINST. 

Sm  Coubt  fob  Diyorcb  amd  Matbimobia^ 

Causbs. 

AFFIDAVIT. 
Sm  Ibbictmbbt,  I. 

AGENT. 

OoiBttliiloB.    8m  Factob. 

Demand  by.    8m  Bill  or  Sale. 

« Intrusted  with  goods,   ke*'    Sm  FaCTOK 

PbIKCIPAL  AMD  AfiBlCT. 

AGREEMENT,  EXECUTORY. 
8m  Aooovbt  Statbd. 

AGRICULTURAL  LABOURER. 

8m  Sabbatb  Bbba«b«,  I.,  IL 

(1099) 


1100  AIDER  BT  VERDICT. 


AWARD. 


AIDER  BT  VERDICT. 
iSiM  BAVKiiirpT,  VL 

ALDERMBK,  COURT  OF. 
S»e  Bt-Law,  I. 

AMENDMENT. 
Sm  HioBWAT.    QuABTKB  Sbbsiohs,  L|  n. 

ANGLING. 
Sm  Fmhuo.    Jubticb  or  tbb  Pbacb, 

JUBIftDICTIOB  or. 

APPEAL. 

Sm  Costs.   Covbt  vob  Ditobob  avd  Matbi- 
liroBiAL  Gaubbs,  IIL,  IV.    Quabtbb  Sbb- 

SIOHB. 

APPOINTMENT  OF  OVERSEER. 
Sn  Oybbbbbb. 

ARBITRATOR. 
Stt  Pubuo  Hbalth  Act. 

ARRANGEMENT  WITH  CREDITORS, 
DEED  OF. 

Ste  BARKBUPT,  I.,  II.,  III.,  IV. 

ARREST  OF  ABSCONDING  DEBTOR. 

Where  m  perton  arretted  bj  force  of  a  war- 
rant ittned  under  The  Abiconding  Debion 
Arrest  Act,  1851,  14  A  15  Viet  e.  52,  ia  die- 
oharged  in  consequence  of  no  capias  hating 
been  issued  within  seren  dajs,  be  may  be  ar- 
rested again  on  a  capias  issued  after  that  pe- 
riod on  the  same  materials :  oyermling  Mas- 
ters V.  Johnson,  8  Exch.  ftS.f  WilUawu  t. 
GibboM,  617 

ARTICLED  CLERK. 

I.  Where  articles  of  clerkship  to  aa  attomej 
bare  not  been  stamped  within  the  required  time, 
and,  under  stat  19  A  20  Vict.  c.  81,  s.  8,  are 
stamped  afterwards  by  permission  of  the  Com- 
missioners  of  the  Treasury  on  payment  of  the 
penalty,  the  Court,  both  for  the  purpose  of  pro- 
tecting the  rerenue  and  for  insuring  the  respect- 
ability of  those  who  are  to  become  attorneys, 
should,  before  the  senrice  under  the  unstamped 
articles  is  allowed  to  count,  be  satisfied  Uiat 
the  circumstances  are  such  as  to  account  for  the 
omission  to  pay  the  duty  and  enroll  the  articles 
in  due  time.    Ex  parte  WiUon,  880 

IL  A  person  was  duly  articled  to  an  attorney, 
who  before  the  period  of  service  eipired  became 
bankrupt,  and  finally  was  struck  off  the  rolls. 
Before  the  articles  were  cancelled,  the  clerk  en- 
tered into  an  agreement  in  writing  with  another 
attorney  to  prooort  an  assignment  of  the  arti* 


oles,  and  in  the  mean  time  to  aerre  aa  his  clerk. 
The  former  attorney  refused  to  exeenta  an  as- 
signment of  the  original  articles.  The  new  ar- 
ticles were  not  stamped  during  the  acrriee,  in 
consequence,  as  the  clerk  deposed  on  oath,  of  his 
poverty,  but  by  permiuion  of  the  Coamissionen 
of  the  Treasury,  under  staL  19  A  20  Viet.  e.  83, 
s.  1,  they  were  afterwards  stamped  on  payacct 
of  the  penalty.  <  The  Court,  under  the  circosi- 
staaces,  allowed  the  new  articles  to  be  enrolled, 
and  the  service  under  them  to  connt  frosa  the 
date  of  the  derk's  discharge  from  the  oefginal 
articles.  7dL 

IIL  An  attorney's  clerk,  having  served  man 
than  ten  years,  left  the  service  in  Jnly,  185S, 
and  was  not  engaged  in  any  legal  eaployaeni 
until  October,  1860,  when  he  entered  into  ani- 
clcs  for  three  years  with  another  attorney,  aad 
served  under  them.  The  Court  directed  tkst 
he  should  be  examined  with  a  view  to  his  ad- 
mission as  an  attorney  under  stat.  S3  A  24 
Vict  0. 127,  s.  4,  notwithstanding  tho  interval 
between  the  termination  of  the  first  aervke 
and  the  date  of  the  articles.    Ex  pmru  Vo^er, 

901 

IV.  Where  the  time  of  articles  of  clerkship 
had  not  expired,  and  there  had  boea  a  raepea- 
sion  of  service  under  them  by  reason  of  illness, 
the  Court  discharged  them,  and  allowed  the 
clerk  to  enter  into  fresh  articles  with  the  same 
master  for  the  residue  of  the  time  neecaaaiy  te 
complete  the  five  years'  service.  Exjtmu  Ik 
iVeof^  992 

V.  Where  tha  time  of  articles  of  dcrkship 
had  expired,  and  the  service  under  them  hsd 
not  been  oomplete,  the  Court  refoeed  an  appli- 
cation for  leave  to  enter  into  fresh  arlieles,  and 
to  serve  under  them  to  complete  the  aerviee 
under  the  original  articles :  overmling  thas  fiv 
Bx  parte  Smith,  1 E.  A  B.  928. 
dts. 

«^wwn 

ASSIGNEE. 
jSm  Bavkbuft,  v.    Licbbbb. 

ASSIGNMENT. 

Of  articles.    <SRee*AnTiCLBD  Clbbk,  IL 

Of  freight    Sm  Frxiobt,  IL,  IV. 

Of  copyright  and  right  of  acting.    Sm  Corr- 

BlflBT. 

AUDITOR. 

Of  district  board.    Sm  Mbtbopolib  LocAfc 

Maraobmbnt  Act,  IL 
Poor  law.    Sm  Sbttlxhbxt,  IV. 

AVERAGE  LOSS. 
Sm  Mabibb  Ibsvbabcb,  L    . 


AWARD. 

Of  Benefit  Bailding  Sodetj. 
Bviukuia  SOCIBTT. 


Sm    BBBBRt 


AWARD. 


BANKRUPT. 
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Under  PabUc  Hetlth  Aet  Sf  Pcbuo  HBAi.m 

A€T. 

Under  Titb*  Commnution  Aet*    Sm  Tnmu 

COMMUTATIOir  AOT, 

BAIL,  REC00NI8ANCB  OF. 
Set  Statuts  or  FnAunSf  L,  ILL 

BANKRUPT. 

I.  The  plaintiff  aooepted  a  bill  of  exchange 
for  the  aeeommodation  of  the  defendant.  While 
the  bill  was  running  the  defendant  ezeented  a 
deed  of  arrangement  nnder  The  Bankmptoy 
Aet,  1861,  24  A  26  Viet.  e.  134.  The  plain- 
tiff,  haying  afterwarda  taken  np  and  paid  the 
bill,  brought  an  aotiou  against  the  defendant 
to  reooTor  the  amount:  Held,  that  the  deed 
waa  no  answer  to  the  action.  Man  r.  Under' 
hill,  666 

II.  The  Bankruptcy  Act,  1861,  24  A  26 
Yiet.  e.  1S4,  s.  104,  enacts  that  erery  deed  bj 
which  a  debtor,  not  being  a  bankrupt,  makes 
anj  arrangement  with  his  creditors  for  the 
distribution,  Ac,  of  his  estate,  **  shall,  within 
twenty-eight  days  from  and  after  the  execu- 
tion thereof  by  such  debtor,  or  within  such 
IVirther  Ume  as  the  Court  in  London  shall  al- 
low, be  registered  in  the  Court  of  Bankrupt- 
cy; and  in  default  thereof  shall  not  be  re- 
ceiTod  in  eyidence."  Held,  that  the  Court  of 
Bankruptcy  has  power  to  allow  Iterther  time 
for  registration  after  the  twenty-eight  days 
haye  elapsed ;  and  that  a  deed  so  registered  is 
admissible  in  eyidence.  Wukart  und  u»otker 
T.  Fowler,  674 

III.  Declaration  OB  a  promissory  note.  First 
plea,  by  way  of  equitable  defence^  except  as 
to  142. 10«.,  a  deed  made  between  the  defendant 
and  the  seyeral  persons  being  his  creditors  who 
should  execute  the  same,  relating  to  the  debts 
and  liabilities  of  the  defendant  and  his  release 
therefrom,  which  recited  that  the  creditors 
f  igning,  being  a  minority  in  number  represent- 
ing three-fourths  in  yalue  of  the  creditors  of 
the  defendant  whose  debts  respectiyely  amount- 
•d  to  102.  and  upwards,  had  agreed  to  accept 
•  composition  of  2«.  td,  in  the  pound;  and 
in  consideration  and  on  payment  thereof,  or 
wheneyer  thereafter  called  upon  for  the  pur- 
pose, seyerally  undertook  to  execute  to  the 
defendant  a  release  of  their  claims  and  de- 
mands upon  him.  The  plea  ayemd  that  a 
tii^ority  representing  three-fourths  in  yaiue 
of  the  creditors  of  the  defendant,  whose  debts 
respectiyely  amounted  to  lOl.  and  upwards,  did 
in  writing  assent  to  and  approye  of  the  deed ; 
that  the  execution  of  the  deed  was  duly  attest- 
ed;  Ac;  and  that  the  defendant  offered  to  pay 
the  composition,  and  brought  into  Court  under 
the  next  plea  HI,  10«.  as  the  eoasposition. 
Held,  by  the  Court  of  Bx chequer  Chamber, 
afllrming  the  Judgment  of  the  Queen'e  Bench, 
that  the  deed  ftilfllled  the  conditions  required 
%y  seat  192  of  ••The  Banknptcf  Act,  1861," 


24  A  25  Yict.  c  1S4,  inasmnch  as  (1)  all  th« 

creditors  had  the  option  of  coming  in  and 
signing,  and  the  requisite  majority  had  signed: 
(2)  the  debtor  haying  the  option  of  paying  tha 
composition  to  some  and  leaying  the  others  at 
liberty  to  recoyer  their  debts,  did  not  make  the 
deed  unequal :  (3)  a  cessio  bonorum  was  not 
necessary.     Clapkam  y.  Alkinetm,  722 

IV.  Declaration  for  goods  sold  and  deliyered. 
Plea,  a  deed  made  between  all  and  eyery  the 
creditors  and  creditor  (thereinafter  called  ''the 
creditors")  of  the  defendant  of  the  one  part, 
and  the  defendant  of  the  other  part,  which, 
after  reciting  that  the  creditors  agreed  to  accept 
a  composition  of  12«.  in  the  pound,  to  be  paid 
by  instalments,  and  to  be  secured  by  promis- 
sory notes  of  the  defendant,  and  an  instalment 
of  2«.  in  the  pound  in  cash,  at  or  immediately 
before  the  execution  of  the  deed,  and  that  tha 
creditors  should  execute  to  the  defendant  such 
release  as  should  be  yalid  and  effectual  and 
binding  on  all  the  creditors,  pursuant  to  Tha 
Bankruptcy  Act,  1861 :  Witnessed  that,  in  con- 
sideration of  the  premises,  and  the  deliyery  to 
the  creditors  of  the  promissory  notes,  and  of 
the  payment  to  the  creditors  on  their  execu- 
tion of  the  deed  of  2«.  in  the  pound,  the  balanea 
of  the  composition,  the  creditors  did  release  to 
the  defendant  all  actions,  suits,  debts,  Ac, 
which  they  had  against  him,  except  the  promis* 
sory  notes ;  and  the  defendant  coyenanted  to 
pay  the  sums  intended  to  be  secured  by  tha 
promissory  notes.  Ayerments:  that  a  m^ority 
in  number,  representing  three-fourths  in  yalua 
of   the   creditors    whose    debts   respectiyely 
amounted  to  10^  and  upwards,  assented  to  tha 
deed,  which  was  duly  attested,  Ac,  and  thnt 
at  the  time  of  the  execution  of  the  deed  tha 
plaintiff  was  a  creditor  and  became  bound  by 
the  deed  as  if  he  had  been  a  party  thereto ; 
that  the  defendant  tendered  to  the  plaintiff  the 
promissory  notes  and  the  2«.  in  the  pound 
cash,  and  that  the  plaintiff  refhsed  to  rcceiya 
them  and  to  execute  the  deed ;  that  the  instal- 
ment of  2«.  in  the  pound  was  paid  into  Court, 
and  that  the  defendant  was  ready  to  deliycr  the 
promissory  notes  to  the  plaintiff.    Held,  per 
Cockbum,  C.  J.,  and  Crompton,  J.,  that  the 
plea  was  bad ;  that  the  deed  was  not  binding 
upon  those  creditors  who  did  Act  execute  it; 
as  the  promissoiy  notes  and  the  2t.  in  tha 
pound  were  only  secured  to  those  creditors 
who  did  execute  it    Held,  per  Blackburn  and 
Mellor,  Js.,  that  the  plea  was  good ;  that  the 
deed  was  binding  upon  all  the  creditors,  and 
that  its  effect  was  not  to  exclude  fti>m  the  be- 
nefit of  it  those  creditors  who  did  not  execnta 
it    DingmiU  y.  JSdwnrde,  7St 

y.  On  the  30th  October,  1862,  a  sequestratl 
facias,  at  the  instance  of  the  defendant,  a  Judg* 
ment-creditor  of  G.,  issued  to  the  Bishop  of 
W.,  and  on  the  31st,  at  9.38  a.m.,  was  lodged 
at  the  office  of  the  Bishop's  Registrar.  On 
the  1st  Koyember  a  sequestration  issued,  which 
was  pnUished  on  the  2d.   On  the  31st  Oetoher, 


ItOS'         BANKRUPT; 


BENEFIT  BUILPIfiO  SOCIETT. 


Q.  potUioned  for  acyvd&e»tk>a  of  IwDknptej 
againfi  himself^  and  hif  potition  wm  filed  oa 
tboMmo  daj  at  12.26  r.M.;  on  tbo  17tb  Norem- 
b(»r.tbe  pUiaiiff  wa«  appointed  crediton '^ at- 
liigneob  and  on  tho  9th  January,  1803»  appliod 
for  a  aeqaettrationi  which  iwaed  on  the  lOtb, 
aqd  was  publiihed  on  the  18th.    Held» 

1,  That  the  profits  of  the  benefice  did  not 
pais  to  the  plaintiiTander  The  Bankraptej  Aot, 
1861, 24  4  26  Vict.  o.  134,  natU  he  had  obUined 
a  Mqueatration. 

,  2.  That  the  defendant  waa  not  "  a  creditor 
having  teenrity  for  hie  debt"  within  sect  184 
of  The  Bankrupt  Law  Consolidation  Act,  1840, 
1^  4  13  Vict  e.  106,  whieb  dUentiaet  such 
a. creditor  from  reoeiviDg  more  than,  a, rateable 
part  of  his  debt. 

3,  And  therefore  thut  the  defendant  was  en- 
titled to  the  profito  of  the  benefice  as  against 
the  plaintifil    Hopkim9  t.  Clarke,  836 

VI.  An  indictment  under  the  Bankruptcy 
Act,  1861,  24  A  25  Vict,  o,  184,  s.  221,  alleged 
that  the  defendant,  having  been  a<yndged  bank* 
rapt  by  the  Court  of  Bankruptcy  for  the  L.  Dis> 
triet,  being  then  the  Gonrt  dniy  authoriied  and 
eonpetent  te  a<j(jadioate  as  aforesaid,  upon  his 
examination  in  the  said  Court,  with  intent  to 
defraud  and  defeat  the  rights  of  his  creditors, 
did  not  fully  and  truly  discoyer  to  the  beet  of 
bis  knowledge  and  belief  all  his  property,  to 
wit,  all  his  personal  property,  in  money  and  in 
goods,  and  did  not  as  te  psrt  of  his  property 
(not  being  part  fully  and  boni  fide  before  sold 
or  disposed  of  in  the  way  of  his  trade  or  busi- 
ness  and  not  laid  out  in  the  ordinary  eipense 
of  his  family)  fully  and  truly  discoTer,  to  the 
best  of  hit  knowledge  and  belief  as  aforesaid, 
how  and  to  whom  and  for  what  consideration 
and  wben  he  had  disposed  of,  assigned,  or  trans- 
ferred such  part  thereof,  to  wit,  Ao,  Held,  on 
error: 

1.  Supposing  this  indictment  to  charge  two 
offences : 

(1.)  No  objection  on  that  ground  could  be 
taken  to  it  in  a  Court  of  error. 

(2.)  If  one  of  them  were  no  offence  In  law, 
judgment  on  the  indictment  would  stUl  be 
good  after  verdict. 

2.  Supposing  the  indictment  bad  for  want  of 
certainty,  the  objection  was  cured  by  stet  7  0, 
4,  c.  64,  8. 21,  as  the  offence  was  suficiently  de- 
scribed in  the  words  of  the  stetnte. 

3.  Qtuenf,  Whether  it  was  cured  by  stat  14  A 
15  Vict.  c.  100,  s.  25? 

4.  Per  Mellor,  J.,  and  eemUe  per  fibckbum, 
J.,  the  offence  by  a  bankrupt  in  not  discovering 
his  property  on  examination  is  not  complete 
vntil  the  eiamination  is  ended.  Jiatk  t.  The 
Queum  {in  trror},  935 

BASTARD  CHIIfD. 

I  Aa  action  cannot  be  maintoined  against  the 
fAoftinistrator  of  the  mother  of  a  baatard  «hiM 


I  for  the  Biaint«nance«f  the  child  aftar  tha  ^ 
of  the  mother.    RutUrngtr  v.  TtmpU,  491 

BENEFICE,  ECCLESIASnCAL. 
See  Baskbupt,  V. 

BENEFICIAL  OCCUPATION. 
See  Ratb,  Poor. 

BENEFIT  BUILDING  SOCIETY. 


Tha  rulaa  of  a  Society  in  the 
DisAiict»  registered  in  1852,  under  staL  6  A  7 
W.  4,  c  32,  aa  a  Benefit  Building   Society, 
stated  that  the  principal  object  of  tha  Society 
should  be  to  enable  ite  members,  by  weakly 
subscriptions,  to  purchase  freehold  property 
in  shares;  that  every  member,  upon  receiTiag 
the  money  advanced  to  him,  should  execute  a 
mortgage  of  the  property  offered  as  a  security 
for  all  pnyments  due  and  to  beeomo  dae  ac- 
cording to  the  rules  upon  his  share  or  shares; 
that  if  a.member  continued  in  arrear  until  his 
fines  amounted  to  the  sum  already  paid  in  his 
shares  should  be  forfeited  to  the  Society  ;  and 
that  any  member  might  withdraw  from  tha  So- 
o&ety^  but  he  must  pay  his  share  of  the  ax* 
penses  of  the  Society,  with  all  fines  dne,  ap  to 
the  time  of  his  withdrawing.     In  1853  the  di- 
rectors purchased  a  ftaehold  estate,  partly  by 
the  subscriptions  of  the  nsembcra,  and  pavtly 
with  money  borrowed  for  the  purpose,  and  it 
was  divided  into  allotments  among  such  of  tha 
members  as  desired  to  have  land.    Tha  mem- 
bers who  had  no  allotn^eat  made  to  them  con- 
tinued as  investing  members,  as  contradtstin* 
gnisbed  ttom  those  who  were  also  allottees. 
In  1855,  Lv  who  was  a  subscribing  member^ 
agreed  to  take  two  allotments,  and  to  contiaae 
his  weekly  subscriptions.  In  1858,  tha  Society 
sent  a  circular  to  those  members  who  were  not 
aUotteec^  and  to  allottees  also  if  they  were  ia- 
vesting -members,  thajt  they  had  decided  not  to 
reeeiva  any  further  subscriptions  from  invest- 
ing membOTS,  but  to  consider  them  as  witb- 
dzaviag  members.  After  the  26th  March,  1855, 
L.  discontinued  the  payment  of  his  weekly  saV- 
soriptiona;  and  after  notice  of  arbitration  pur- 
suant to  one  of  the  rules  and  stat.  10  Q.  4»  c 
56,  s.  27,  aa  award  was  made  against  him  for 
payment  of  60<.  8t.  4^.    Upon  his  refosal  te 
pay  that  sum,  an  applicatioB  was  made  te  a 
police  magistrate  to  enforce  tha  award,  which 
he  declined  to  do.    Upon  %  rule  calling  upon 
the  magistrate  to  enforce  the  award  t  held, 

1.  That  the  Society  bad  not  ceased  to  exist 
by  reason  of  the  purchase  of  land;  that,  if  that 
was  a  misapplication  of  the  funds,  the  remedy 
for  membeti  who  had  not  assented  to  It  was  in 
a  Court  of  e<iaity,  and  therefore  the  award  was 
duly  Bsada. 

2.  That  the  netioe  to  investing  members  that 
no  further  subscriptions  would  be  received  was 
inopetativo  aa  being  an  unauthorised  proceed* 
ingy  and  thai  tha  shares  of  a  mjra^bar 
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baeome  forfeittd<  ••  bia  ctMipg  to  paj  hii 
ire«klj  tnbaeriptioDi  snd  fines  until  lo  declared 
by  the  Soeietj,  and  thenfi>ra  L.  continued  a 
member  of  the  Society. 

3.  That  the  magiatrata  ought  to  hnye  made 
an  order.  Tk€  Queen,  cm  the  PraeeeutioH  of 
Jlttghee,  t.  JD'Eyueourt,  Eeq,,  and  Layivm,  820 

BILL. 

Aeeommodatioa,    8—  BAVXiiirPTy  L 
or  lading.     See  Fbkiobt,  IV. 

or  eale. 

I.  Stat  24  k  25  Viet  e.  91,  i.  34,  which 
enacts  that  "  no  copy  of  a  bill  of  sale  of  per- 
sonal chattels  shall  he  filed  in  any  Court  anless 
the  original  shall  be  prodaeed  to  the  proper 
oflicer  with  whom  the  copy  is  to  he  filed,  daly 
atamped,"  does  not  preTent  a  bill  of  sale  from 
being  giren  in  eyidence^  though  not  dniy 
atamped  at  the  tima  of  filing  the  .copy,  if  the 
deficiency  of  duty  and  the  penalty  he  paid. 
BtUamg  r.  SeMl,  265 

IL  A.  being  indebted  to  B.  and  C.  In  a  snm 
ef  money,  exeeated  a  bill  of  sale  of  his  houe- 
hold  fnmitnre,  by  which  he  coTcnanted  with 
tk«n  that  he  would  **  immediiitsly  upon  de- 
mand thereof  in  writing,"  signed  by  them  or 
on  their  behalf,  being  delivered  to  him,  or  left 
for  him  at  or  affixed  to  his  place  of  abode,  pay 
the  principal  sum  with  interest  He  also  as- 
signed to  them  his  honsehold  fomiture,  with  a 
proTiso  that  he  should  possess  and  enjoy  it 
until  default  made  in  payment,  in  which  event 
it  should  he.lawftil  for  them  to  take  posses- 
f ion  and  sell.  Default  haying  been  made,  B. 
and  G.  authorised  their  attorney  to  put  the  bill 
of  sale  in  force,  who  drew  np  a  demand  for 
immediate  payment  of  the  principal  and  inte- 
rest This  was  placed  in  tha  hands  of  a  she- 
riff's oflicer,  who  delirered  it  to  the  plaintiff 
at  his  house,  but  did  not  communicate  to  him 
that  payment  was  to  be  made  to  the  bearer 
of  the  demand,  and,  on  his  not  immediately 
paying,  seised  the  goods.  Held,  by  the  Queen's 
Bench,  and  affirmed  by  the  Exchequer  Cham- 
bacr  that  tha  seiaort  was  premature.  Tqm»  t. 
WUmn,  442 

BLANKS. 

See  FbeiobT,  IV. 

BOARD  OF  HBALTH. 

See  Public  Hbalth  Act. 

BOABJ)  OF  WORKS. 
iSSm  Mbtropous  Local  MAHAOEMEirT  Act. 

BONA  FIDE, 
Aa  BAncBVFT,  VL    Justicb  ov.tbb  PaAOBf 

JUBIBDICTIOB  or. 

BOND,  BAIL. 
8f€  Statute  o?  Fbavpi. 


POROUOH,  MAYOR  h^J)  BX-MAYOR  OF. 
Se€  Justice  or  tbb  Peace,  or  tbe  Quobum,  IL 

BOUNDARY. 
^e«  Metbopolis  Local  Mahagbmbbt  Act,  IL 

BREACH  OF  CONTRACT  BY  PLAINTIFF. 
&<  Cobtbact^ 

BROKER, 
8e€  LlEB,  IIL 

BITILDINO^  PUBLIC. 

Ste  Metbopolitab  Buildibo  Act. 

BURIAL  BOARD. 

L  Conceainm,  that  where  two  parishes  or 
places  each  maintaining  its  own  poor,  are 
united  together  for  ecclesiastical  purposes,  a 
Burial  Board  for  the  whole  district,  appointed 
by  the  vote  of  the  Tcstry,  or  meeting  in  the. 
nature  of  a  Testry,  is  properly  coostituted^  by 
TirtAQ  of  stot  IS  h  10  Vict  c.  128,  rea^  in 
connection  with  stat  15  A  16  Vict  c.  85.  The 
Queen  y.  The  Overeeere  of  ColeehiU,  667 

IX.  Held,  in  such  a  case,  that  in  tbe  contract 
for  proTiding  for  the  expenses  of  the  burial- 
ground,  the  Burial  Board  ought  to  fix  the 
snm  payable  once  for  all ; — not  to  fix  one  defi- 
nite proportion  for  the  amount  to  which  each 
of  the  two  parishes  or  places  is  to  be  chargea- 
ble in  future.  Id,, 

IIL  Held,  in  such  a  case,  that  where  money 
is  borrowed  by  the  Burial  Board  towards  the 
expenses  of  proTiding  the  burial-ground,  the 
deed  should  charge  the  sum  borrowed  upon 
the  ftiture  rates  of  the  one  part  of  the  parish, 
and  also  upon  the  Aitnre  ratep  of  the  other 
part  Id, 

BY-LAW. 

I.  The  charter  of  the  Saddlers'  Company 
proTides  that,  in  case  of  vacancy  In  the  ofilce 
of  AssistanU,  it  shall  be  lawftil  for  the  War- 
dens  and  Assistants,  at  their  pleasure,  to  elect 
one  other  of  the  commonalty ;  and  that  the 
Wardens  and  Assistants  in  oU  things  apper- 
taining to  the  good  rule  and  goremment  of  the 
Company,  should  be  subject  and  obedient  to 
the  Lord  Mayor.and  Court  of  Aldermen  of  tha 
city  of  London.  An  applicant  for  a  quo  war- 
ranto relied,  among  other  things,  upon  an  al- 
leged usage  and  practice  of  the  Company  to 
elect  by  seniority.  The  Court  refused  to  make 
the  rule  absolute,  as  the  evidence  would  not 
warrant  a  Juvy  in  finding  the  existence  of  a 
by-law  to  that  effect.  The  Queen  v.  Fteher,  576 

II.  Semhle  that  such  a  by-law  would  be  void 
as  being  inconsistent  with  the  charter.        Id, 

CALENDAR  MONTH. 
iSiM  Cobbtablb.    Rate,  Hnhwat. 
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CANAL. 
8—  Tavab  Maxubb  NATNAnOV  COMPAVr. 

CAPIAS. 
Sm  Abust  or  ABBCOMBiva  Bbbtob. 

CAPTAIN  OF  SHIP. 
St  Fbbight,  I.,  lY. 

CARGO. 
Sf  Pbbiobt,  I.,  IV, 

CARRIBB, 

I.  In  tht  BbMBM  of  BD  exproM  oontrBol*  tho 
obligtiioB  of  a  cBirier  of  goods  It  to  eany  Uiem 
Booordinf  to  tho  ataal  routo  profoiiod  bj  bim 
to  the  poblie  and  to  deliTor  them  withia  «  roB- 
f  onahlo  time.  Haln  t.  TA*  London  and  North 
WmUth  Railway  Company,  66 

IL  Oo  Wednetdaj,  Aagntt  7th,  tho  dofbnd- 
BBtf,  B  nilway  Compony,  roceiTod  goodi  from 
tho  plBiotiff  to  bo  earried  from  A.  to  B.  oear 
8.,  "by  loggago  train:"  the  pUiBtiff  having 
oontraetod  to  supply  them  on  hire  at  B.  on  Sa- 
tnrday,  Angast  10th.  The  ordinary  praetiee 
of  the  defendantfi  if  goods  did  not  make  a 
tmek  load,  was  to  send  them  to  N.,  which  was 
farther  from  B.  than  S.  is  from  K.;  they  might 
be  sent  either  by  railway  to  8.,  from  which 
there  is  a  carrier  to  B.  daily,  or  direet  to  B. 
by  a  carrier  on  Tuesdays  and  Thursdays.  Tho 
defendants  sent  the  goods,  which  were  not  a 
tmolE  load,  to  N.,  and  kept  them  there  from 
Friday  till  Tuesday,  and  then  sent  them  by 
the  carrier  to  B.,  where  they  arrired  on 
Wednesday.  The  plaintiff  did  not  inform  tho 
defendants  that  it  was  important  that  the  goods 
should  arriTO  at  B.  on  August  10th,  nor  was 
it  known  to  the  plaintiff  that  tho  goods,  if  a 
truck  load,  would  have  been  sent  direct  to  8. 
In  an  aotioa  to  recoyer  the  loss  of  the  hire  of 
his  goods  and  for  personal  expenses  in  in- 
quiring for  them,  the  Jury  baTing  found  that 
the  delay  at  N.  was  unreasonable :  Held,  that 
the  plaintiff  was  entitled  to  the  latter  damages, 
but  not  to  the  former.  Id, 

III.  Quart,  Whether  it  was  unreasonable  to 
•end  the  goods  to  8.  by  way  of  N.  f  Id, 

CA8B  STATED  UNDER  20  A  21  VICT.  o.  43. 
Sm  Salmob  FiBHBBiBt  Act. 

CATTLE. 
St€  Mixa. 

CERTAINTY. 
Sf  Bavkbvpt,  VL 

CERTIFICATE  OF  JUSTICE  OF  THE 

PEACE. 

Sf  HlGHWAT,  DlTBBBlOB  OP. 


CERTIORARL 
8—  Salmob  FitBBBist  Act. 

CE88I0  BONORUH. 
Stt  Babkbupt,  IIL 

CHAMBERS  OF  JUDGK 

8—  SAUTOB  FiftHBBIBB  ACT. 

CHANCERY,  DEPOSITION  IK. 
8m  Etibbbcb. 

CHANGE  OF  DISTRIBUTION. 
8—  Dbath  bt  NsauaBBCB,  IV. 

CHAPLAIN. 

8t€  LVHATIC  AsTLric. 

CHAR6EABILITY,  NOTICE  OF. 

Set  QUABTBB  SbBBIOXS,  PrACTICS  AT* 

CHARITY,  PREMISES  HELD  IN  TRUST 

FOR. 

Sf  Ratb,  Poob,  VL 

CHARTER. 
Sf  Bt-Lav. 

CHARTER-PARTY. 
Set  FaxiaBT,  I. 

CHILD. 
Sf  Babtabd  Ckils. 

CHURCH. 
Sf  Mbtbopolitab  Bvilbixg  Act. 

CITY  OF  LONDON  COMPANY. 


The  Lord  Mayor  and  Court  of 
cannot  control  the  Court  of  Quoea's  Bonob  in 
the  exercise  of  its  JurisdietioB  orer  the  oorpe- 
rate  rights  of  the  Saddlers'  Company.  The 
Qufn  T.  Fither  and  Otkert,  S7S 

&e  By-Law.  [Cobpobatiob.]  Mabi»amvb,L 

CLAIM  OF  RIGHT. 
Set  JvtncB  OP  THB  Pbacb,  JvBiBBicniw  BP. 


CLERK. 

Articled.    Sf  Abticlbd  Clbbk. 

Of  the  Peace.    Set  Qvabtbb  Bbbbioxb, 
OP  AppbaIi  at. 

COAL. 
Sf  MiBB.    Sbttlbmbbt,  t.,  H. 


COMMERCIAL  DOCK  CO.'S  ACTS. 
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COMMERCIAL  DOCK  COMPANIES  ACTS. 

Set  ItiEV,  IIL 

COMMISSION  AGENT. 
Sm  Factob. 

COMMISSIONERS. 

Set  IXJDBT. 

COMMON  FUND,  CONTRIBUTION  TO. 
jSm  BmrthKMEKtf  IV. 

COMPANY. 

S€€  Carrxkb,  n.,  III.  Lahds  Clavbbs  Coh- 
soLiDATioH  Act. 

Citj  of  London.    See  By-Law. 

OH    See  Rats,  Poob,  L,  IL,  IV. 


COMPENSATION. 
^8!m  Lahss  Clauses  CovsoLXDAtioir  Act. 

COMPOSITION  DEED. 
See  Bahkrupt,  I.,  IL,  IIL,  IV. 

CONDUC^T,  ADMISSION  BY. 
See  Stidkitcb. 

CONFIDENTIAL  COMMUNICATION. 
See  DocuxBRTS,  Imspbctiov  or. 

CONSTABLE. 
See  PoACBiNO. 

Action  Bgainst 

StaL  24  O.  2,  t.  44,  s.  8,  wbicli  enacts  that 
BO  aotion  thsU  be  brought  against  a  constable 
acting  in  obedience  to  the  warrant  of  a  justice 
of  the  peace  till  demand  of  a  copy  of  the  war- 
rant, and  reiVisal  thereof;  and  stats.  2  A  8 
«^ci.  e.  93,  s.  8,  and  1  A  2  W.  4,  c.  41,  s.  10, 
which  require  a  calendar  month's  notice  of  ac- 
tion to  be  given  to  any  constable  for  anything 
done  in  the  execution  of  his  office,  do  not  apply 
to  actions  of  replevin.     Oay  t.  Jfattkewe,  425 

CONSTRUCTION. 

Of  deed.    See  Bill  of  Salb,  II. 
Of    pablie    buildings.      See    MsTBOPOLiTAir 
BuiLDiNO  Act. 

Reasonable.  See  Rbabobablb  CoBftTBuCTiOB. 

CONSTRUCTIVE  TOTAL  LOSS, 
^ee  Mabinb  Irscbaxob,  L 

CONTINUOUS  NEGLECT. 

See  Vaccibatiov. 
B.  A  S.,  VOL.  IV.— 42 


CONTRACT. 

Declaration  on  an  agreement  by  the  plaintiffir 
to  sell  and  deliver  to  the  defendant,  and  b/ 
the  defendant  to  purchase,  as  many  of  th« 
plaintiffs'  N.  Gas  Coals,  equal  in  quality  to  a 
cargo  before  shipped  on  trial,  as  one  steam- 
Tessel  to  be  sent  by  the  defendant  conld  fetch 
in  nine  months  from  S.  to  L.  Breach :  that 
the  defendant  refused  to  send  a  atcam -vessel  to 
fetch  divers  cargoes  of  coals.  Third  plea:  that» 
before  any  breach  by  the  defendant,  the  plain- 
tiffs broke  the  contract  by  delivering  coal  which 
was  no  part  thereof  gas  coal  equal  in  quality  to 
the  cargo  shipped  on  trial,  but  was  inferior 
thereto,  and  wholly  unfit  for  the  defendant's 
purposes,  as  the  plaintiffs  well  knew.  Fourth 
pica :  that,  before  any  breach  by  the  defend- 
ant, the  plaintiffs  broke  the  contract  by  detain- 
ing an  nnreaaonable  time,  and  beyond  the  tima 
permitted  by  the  contract,  the  ressel  sent  by 
the  defendant  to  receive  the  coal.  Held,  thai* 
neither  of  the  pleas  was  an  answer  to  the  de- 
claration.   Joueueohn  t.  Young,  298 

CONTRIBUTION  TO  COMMON  FUND. 
See  Settlbmbht,  IV. 

CONTRIBUTION  ORDER. 
See  DxsCBETiOB  or  Jubticr  op  tab  Pbaob. 

CONVICTION  BY  JUSTICE  OF  THE 
PEACE. 

See  MaxioiPAL  Corpobatiob.  Cursibg,  Pbo-. 
PARC.  Sabbath  Bbbakino.  Salmon  Fishb-' 
BIBS  Act.    Thrbats  aoairst  Employbrb 

AXD  AOAIHtT  WORKMBN. 

COPYRIGHT. 

After  the  passing  of  stst  5  A  8  Vict.  e.  41^: 
the  administrator  of  the  author  of  a  dramatia 
piece  first  acted  in  1843,  by  deed,  dated  tha 
14  th  April,  1859,  in  eonsideration  of  1001.  as< 
signed  to  the  plaintiff,  the  copyright  and  actings 
right  in  all  dramatic  pieces  written  by  the  aui 
thor:  no  entry  of  the  assignment  to  the  plain- 
tiff hod  been  made  in  the  registry  book  in  pur- 
suance of  Stat.  5  A  8  Vict.  e.  45,  s.  22.  The 
letters  of  administration  were  not  stamped  nntil 
March,  1883.    Held, 

1.  That  the  plaintiff  might  maintain  an  ae« 
tion  for  penalties  under  slat.  3  A  4  W.  4,  c.  15^ 
against  the  defendant  for  representing  the  pice* 
without  his  license  within  twenty-eight  ycara 
of  its  publication,  the  period  for  which  the  sola 
liberty  of  representation  is  given  by  thnt  sts^ 
tute,  although  the  deed  was  not  registere4 
under  stnt.  5  A  8  Vict  e.  45.  s.  22. 

2.  Per  Cockburn,  C.  J.  Quttre,  whether  tho 
plaintiff  would  be  entitled  to  the  ben«>fit  of  eUL 
5  A  8  Vict.  e.  45,  without  registration  of  th« 
deed?  4 
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3.  That  the  defeodnnt  could  not  object  to  the 
admiraibilit  J  of  the  letters  of  adminiatratioD  in 
•ridence,  on  the  ground  that  they  had  not  been 
(tamped  within  six  months  after  the  discovery 
of  the  mistake  in  omitting  to  get  them  stamped, 
and  the  pcnnlty  had  not  been  paid,  in  pursuance 
oif  Stat  55  0.  3,  c.  184,  8.  43.  Laey  t.  Ithyt,  873 

CORPORATION. 

[Mandamus  to  restore  to  office. 

Mandamus  to  the  Saddlers'  Company  to 
restore  the  prosecutor  to  the  office  of  assistant 
recited  the  charter  incorporating  the  company, 
which  gave  power  to  appoint  assistants  by 
ejleotion  and  admittance,  to  remove  them  for 
iil-conduoting  themselves,  and  to  make  by- 
Uws.  Return,  that  the  charter  was  not  fully 
af  correctly  set  forth  in  the  writ,  and  that  it  eon> 
tained  a  provision  that  elections  of  assistants 
«Dntrory  to  the  direction  of  the  charter  should 
be  void ;  thai  the  company  bad  considerable 
property,  and  that,  according  to  the  usual 
course,  an  assistant  would  be  elected  to  the 
office  of  renter  warden,  who  was  treasurer  of 
the  Company;  that  in  July,  1799,  a  by-law  was 
made,  in  pursuance  of  the  power  in  the  charter, 
AS  follows: — "Resolved,  that  no  person  who 
has  been  a  bankrupt,  or  become  otherwise  in. 
voUent,  shall  hereafter  be  admitted  a  member 
of  the  Court  of  Assistants  of  the  company,  unless 
it  be  proved  to  the  satisfaction  of  the  Court  that 
f uch  person,  after  his  bankruptcy  or  insolvency, 
baa  paid  and  satisfied  his  creditors  the  whole 
oT  their  debts,  or  shall  bave  established  ft  fair 
and  honourable  character  for  seven  yearn  sub- 
sequent to  such  his  bankruptcy  or  insolvency, 
to  the  satisfaction  of  the  Court,  or  the  majority 
of  them/'  That  the  prosecutor  procured  his 
election  and  admittance  by  fraudulently  repre- 
■enting  himself  to  be  solvent,  whereas  he  was, 
in  fact,  insolvent,  and  was  odjudicated  a  bank- 
nipt;  and  at  a  meeting  of  the  Court,  duly  con- 
Toned,  was  lawfully  remored.  Pleas — first, 
traversing  the  material  statements  in  the  return  ; 
secondly,  that  the  prosecutor  was  not  sum- 
moned to  the  meeting  at  which  he  was  remor- 
«d.  A  special  verdict  found  that  the 
prosecutor,  after  his  election,  but  before  it  was 
eommunionted  to  him,  in  answer  to  an  inquiry 
by  the  clerk  of  the  Company,  represented  that 
be  was  solvent ;  that  in  consequence  of  such 
statement  he  was  informed  of  his  election,  and 
gammoned  to  attend  a  Court,  which  ho  did 
accordingly,  and  was  then  sworn  in  and  acted  ; 
and  that  he  was  afterwards  adjudicated  a 
bankrupt : — Held  (rerersing  the  judgment  of 
Iho  Exchequer  Chamber),  that  the  by-law  was 
not  uureasonable,  and  therefore  valid ;  that  the 
words,  "  or  become  otherwise  Insolvent,"  con- 
tained therein,  must  be  oonstrued  to  mean 
Notorious  and  avowed  insolvency,  such  as 
woold  b«  the  eonsequenea  of  a  pablio  atoppage 


in  businesi,  or  of  ft  trader  eoUtng  big  eroditan 
together,  and  obtaining  time  or  ierma  oCindal' 
gence  or  of  his  entering  into  ft  deed  of  eomposi^ 
tion.  The  Queen  ▼,  Wardene  of  <Ae  SadJUn^ 
Co.,  l%i»] 

See  CoDBT,  CoirvTT. 

C0ST3. 

Against  adulterer.  See  Coytbt  fob  Drronci 
Airn  Matbxvoxial  Causes,  III.,  IV. 

Against  party  not  on  the  roford.     See  Ejbcv- 

MEKT. 

On  appeal  to^  the  Ezcbequer  Cbamber. 

A  plaintiff  obtained  judgment  in  this  Coni 
which  wag  rerersod  by  the  Bzebeqaer  Cham* 
her  on  appeal.  On  appeal  to  tb«  Ho«s»  ef 
Lords,  the  Judgment  of  the  Excbeqner  Cbam- 
ber was  reversed,  and  that  of  this  Coart  af- 
firmed. Held,  that  the  plaintiff  was  entitled 
in  this  Court  to  recover  the  eostg  of  the  pro- 
ceedings in  the  Exchequer  Cbamber.  Peek  v. 
The  North  Siaffordekire  RaUwaf  Onmpamy,  127 

At  Quarter  Sessions.  See  Qvabtkb  Sbssiobi^ 
Costs  of  Appeal  at. 

Under  Public  Health  Act  See  Public  Hbalth 
Act. 

Of  Inquiry  under  Lands  Clanseg  Consolidafiaa 
Act  See  Lafds  Clavsbs  Cobsoldatios 
Act,  III.,  IV. 

COTTON-MILL. 
iS'ec  Factobt. 

COUNTY  COURT. 
See  CouBT,  Couvrr. 

COURT. 

Of  Aldermen,    i^  Bt-Law. 
County. 

I.  Stat.  0  A  10  Vict  c  05,  s.  60,  eonfcrs  jn- 
risdiction  on  Connty  Courts  to  issue  a  sum- 
mons **  in  any  district  in  which  the  defendant 
or  one  of  the  defendants  shall  dwell  or  eairy 
on  his  business  at  the  time  of  the  octioa 
brought"    Held, 

(1.)  That  a  corporation  or  railway  CoBpaBy 
"  dwells"  at  the  place  where  it  carries  ob 
its  business,  and 

(2.)  That  the  place  where  such  a  body  carry 
on  business  is  where  they  carry  on  their 
general  hueineee  :  not  where  they  carry  on 
a  part,  or  CTcn  a  material  port  of  their 
business. 

(3. )  SemhUf  that  within  this  section,  a  persen 
may  carry  on  business  in  more  places  tbaa 
one.  In  re  Brown  r.  The  London  mnd  KoHk 
Weetem  Railwtiy  Compouy,  SH 

II.  An  incorporated  railway  Company  bad 
its  principal  office  at  Euston  Square,  in  the 
county  of  Middlesex,  where  its  seal  was  kept* 
and  the  meetings  of  its  directors  and  sbsre* 
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holden  held.  It  had  likewiM  a  large  •tatioQ 
at  ChesteCy  through  which  ran  sereral  branch 
lines,  and  the  entire  management  of  their  line 
there  was  eondacted  by  a  district  snperintend- 
tini,  under  the  general  management  of  the  Com- 
pany at  Ettston  Square :  Held,  that  the  Com- 
pany did  not  **  dwell"  or  "  carry  on  bostness" 
within  the  district  of  the  County  Court  where 
Chester  if  situated.  In  rt  BrowM  t.  TA«  Lon- 
don and  North  W9$Um  Railway  Co,,  326 

Set  Replktiv. 
For  BiToroe  and  Matrimonial  Causes. 

I.  Qumn,  whether  the  Court  for  Divorce  and 
Mntrimonial  Causes,  under  stat.  20  k  21  Vict 
e.  85,  s.  27,  has  jurisdiction  to  entertain  a 
petition  for  the  dissolution  of  a  marriage 
between  British  subjects  when  the  marriage 
was  eontracted  in  a  foreign  country,  as  in  India. 
JSt  Fvrtttr  T.  Fonter  and  Berridge,  187 

II.  Qumrt,  whether  prohibition  lies  to  that 
Court?  Id, 

IIL  On  a  petition  to  that  Court  for  the  dis. 
solution  of  marriage,  the  Court,  if  the  adultery 
is  proved,  has  power  to  order  all  the  costs  of 
the  proceedings  to  be  paid  by  the  oo-respondent, 
Although  it  does  not  decree  dissolution  of  the 
marriage.  Id* 

IV.  On  the  21st  March,  1862,  the  petitioner 
filed  a  petition,  in  the  Court  for  Divorce  and 
Hatrimonial  Causes,  for  dissolution  of  the  mar- 
riage between  him  and  his  wife,  celebrated  in 
the  East  Indies,  according  to  the  riles  of  the 
Church  of  England,  on  the  ground  of  her 
adultery  with  the  oo-respondent,  and  claiming 
damages  against  the  oo-respondent:  to  which 
the  respondent  and  co-respondent  respectively 
entered  an  absolute  appearance ;  but  afterwards 
applied  to  the  Judge  Ordinary  to  be  allowed  to 
appear  under  protest,  on  the  ground  that  the 
Court  had  no  jurisdiction,  by  reason  of  the 
petitioner  and  respondent  never  having  been 
domiciled  within  its  jurisdiction ;  which  appli- 
cation was  refused.  On  the  trial  of  the  issnes 
in  December,  1862,  the  jury  found  that  the 
adultery  was  proved,  and  assessed  the  damages 
to  be  paid  by  the  oo-respondent  at  50002. ;  and 
thereupon  the  Judge  Ordinary  pronounced  a 
decree  nisi  for  the  dissolution  of  the  marriage, 
and  ordered  him  to  pay  all  the  costs  of  and 
incident  to  the  petition.  Upon  application  by 
the  co-respondent  for  prohibition  to  the  Judge 
Ordinary:  Hold,  that  the  co-respondent  was 
only  aggrieved  by  the  order  for  payment  of 
the  costs,  which,  if  wrong,  was  ground  for 
appeal,  and  therefore  prohibition  ought  not  to 
ieaue.  Id, 

Of  equity.    8f  Bsirsrrr  BuiLDiiro  Socxktt. 
Of  error.    Sf  Bahkbdpt,  VI.  IiiDiCTVBirri  I. 
Hartial.    8te  Isdictuknt,  II. 
Piseretion  at    8w  Iitdictxint,  I. 

COVENANT. 
Sm  Bill  or  Sals,  IL 


CREDITORS. 

Arrangement  with.    Ste  Bankrupt,  I.,  IL, 
III.,  IV. 

CRIMINAL  INTENT. 

8w  JUBTXCK  OF  THE  PkACK,  JCBIBDICTIOIT  07. 

CUMULATIVE  PENALTY. 
8w  Cdrbihq,  Profakk. 

CURSINQ,  PROFANE. 

I.  A  conviction,  under  stat  10  G.  2,  o.  21, 
8.  1,  charging  that  the  defendant  did  '<  pro- 
fanely curse  one  profane  curse"  (setting  it  out) 
**  twenty  several  times  repeated,"  and  adjudg- 
ing him  « for  his  said  offence"  to  forfeit  the 
sum  of  21,,  being  a  cumulative  penalty  at  the 
rate  of  2s.  for  each  repetition  of  the  oath,  ie 
good.     The  Queen  V,  Seott,  868 

II.  An  information  for  profanely  cursing 
one  profane  6urse,  several  times  repeated,  ie 
not  bad  for  duplicity  within  sUt.  II  A  12  Vitft 
0.  43,  8.  10.  Id, 

DAMAQES. 

See  Carrier,  II.     Death  bt  Nbguoxitcr. 
Sale  of  Real  Estate. 

Daughter,    debauching.      See    DsBAUCHcra 
Daughter. 

DEATH  BT  NEOLIQENCB. 

I.  In  an  action  under  stat.  9  A  10  Vict,  c 
93,  to  recover  damages  for  the  death  of  a  rela- 
tive killed  by  the  wrongful  act,  neglect,  or 
default  of  another  person,  the  loss  of  the  rea- 
sonable probability  of  pecuniary  benefit  ftt»m 
the  continuance  of  the  life  of  the  deceased  is 
a  snflicient  damage  to  maintain  the  action. 
Pya»  ▼.  The  Qreai  Northern  Railway  Compontf, 

396 

II.  The  statute  gives  to  the  personal  repre- 
sentative a  cause  of  action  beyond  that  which 
the  deceased  would  have  if  he  had  survived, 
and  based  on  a  different  principle.  Id, 

III.  Concessum,  that  in  such  an  action  no 
compensation  can  be  given  by  way  of  solatium 
for  grief  or  loss  of  society  of  the  deceased,   td, 

IV.  The  remedy  given  by  this  statute  is  to 
individuale,  not  to  a  elaee ;  and  therefore,  on 
the  death  of  a  jierson  whose  income  arose  from 
land  and  personalty  independent  of  any  exer- 
tion of  his  own,  no  portion  of  which  was  lost 
to  his  /amily  by  his  death,  the  action  is  main- 
tainable if  in  consequence  of  that  death  the 
mode  of  its  distribution  among  the  memben 
is  changed.  Id, 

DEBAUCHING  DAUGHTER. 

In  an  action  for  debauching  and  oamally 
knowing  the  daughter  and  servant  of  the  plain- 
tiff, whereby  he  was  deprived  of.  her^serrieei, 
the  plaintiff  gave  in  evidtnca  that  the  daugli* 
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ter  lived  with  him  ••  »  member  of  bis  family, 
fund  was  always  at  home  at  his  house  doing  the 
worlc  of  the  hoote,  assisting  in  his  domestic 
affairs,  and  attending  on  his  wife  who  was  in  ill 
health,  from  shortly  after  six  o'clock  in  the 
evening  of  one  day  until  seven  o'clock  in  the 
morning  of  the  nest  day,  and  that  she  slept  in 
bis  house;  that  during  the  same  time  she  was 
in  the  service  of  the  defendant,  hired  as  a  la- 
bourer in  husbandry  to  do  outdoor  work  on 
bis  farm,  at  the  wages  of  5«.  per  week,  during 
the  usual  hours  of  labour  for  such  persons, 
that  is  to  say,  from  seven  in  the  morning 
until  six  o'clock  in  the  evening  during  the 
months  of  April,  May,  June,  July,  August,  and 
September,  and  flrom  eight  o'clock  in  the  mom- 
ing  to  dusk  during  the  other  months  of  the 
year :  held  that  there  was,  in  point  of  law, 
lufieient  evidence  to  warrant  the  Jury  in  find- 
ing that  the  daughter  was  the  servant  of  the 
plaintiff.    J7isl  v.  Famat,  409 

DEBTOR,  ABSCONDING,  ARREST  OF. 

Set  AftBXBT  OF  ABBOOVDnrO  DXBTOS. 

DECLARATION. 
Stt  RxPLKTiir.    Ikjurt. 

DEDICATION. 
Sf  Highway. 

DEED. 

Of  arrangement    Sf  Bahkrupt,  I.,  II.,  UL, 
IV. 

Coostruotion  of.    Sf  Bill  of  Sals,  II. 

DBLAT,  UNREASONABLE. 
jSm  Cabbikb. 

DELIVERT  OF  GOODS. 
S—  Cabbibb. 

DEMAND. 
jS'm  Rbabobablb  Cobstbvotiov. 

By  agent    Set  Bill  of  Salb,  IL 

« Immediately  upon."    Set  Bill  of  Salb,  IL 

Of  warrant    S—  Cobstablb. 

DEPOSIT. 
S—  Salb  of  Rbal  Estatb. 

DEPOSITION  IN  CHANCERY. 

Sf  EVIDBBOB. 

DEVISE. 
Sf  Eabbmbvt. 

DISCHARGE  OF  SURETT. 
Su  Pbhtoipal  abd  Subbtt. 

l^IdOOVBRT  OF  PROPERTY. 

i9m  BAKKBtrPT,  VI. 


DISCRETION. 

Of  Court    Sf  Ibdictubbt,  L 

Of  Jnstioe  of  the  Peace. 

N.  an  ertra-paroehial  plaee  having,  by  staL 
23  Vict  e.  12,  B.  1,  become  a  parish,  and  by 
■n  order  of  the  Poor  Law  Board  added  to  a 
Union,  a  contribution  order  was  made  by  the 
guardians  of  the  Union  upon  C,  the  oveiMtr. 
Upon  his  refusal  to  pay,  the  guardians  applied 
to  justices  for  a  lUBmons  under  Btat  S  A  3 
Vict  e.  84,  B.  1,  which  empowen  theB«  if  tbty 
«  shall  think  fit,"  to  issue  their  warrant  for  le- 
vying  the  amount  At  the  hearing,  the  onlj 
ground  which  C.  urged  against  the  tandng  of 
the  warrant  was,  that,  as  the  parish  of  N. 
had  not  at  that  time  any  paupers  chargeable 
to  it,  it  was  unjust  and  unreasonable  that  the 
rate-payers  thereof  should  be  ealled  npoa  le 
pay  anything  towards  the  azpensea  of  the 
Union.  The  justices  refused  to  Isane  their  war- 
rant adding  that  they  did  to  in  the  ezereies 
of  their  diseretion.  Upon  appUcatioa  nader 
Stat  11  k  IS  Vict  eu  44,  B.  6,  for  a  rala  on  tte 
justices  to  issue  their  warrant,  thb  Court  made 
It  absolute,  with  eoets.  The  Qmfm  v.  BaitUr, 
Sequire,  and  Anotker,  Jmaiicf  of  Otawttrfmrn- 
tkirt,  and  Cam*,  9i9 

DISSOLUTION  OF  MARRIAGE,  SUIT 

FOR. 

Sf  CovBT  FOB  DrvoBCE  ABB  Matbimobial 
Caubbb,  I.,  III.,  IV. 

DISTRESS. 

Goods  of  the  plaintiff's  mother  were  aaaigued 
to  the  defendant  by  bill  of  sale,  but  remaii^ 
ing  ii»  her  possession,  were  distrained  for  rest 
due  from  her,  afid  duly  appraised,  and  dn 
landlord,  instead  of  selling  them,  took  them  at 
the  condemned  price  in  satisfaction  of  the  mt 
and  charges,  and  then  gave  them  to  the  plaiatll^ 
who  removed  them.  The  defendant  having  fbt- 
lowed  and  seised  them :  Held,  that  thtn  was 
no  sale  by  the  landlord  under  slat  2  W.  A  IL 
BOSS.  1,  0.  5,  B.  2,  and  therefore  the  property 
In  the  goods  remained  in  the  plaintiff^  not- 
withstanding  sUt  11  G.  2,  a.  19  b.  19.  A?>y 
V.  Enyland,  Ttt 

Sf  LXCBBSB. 

DISTRIBUTION. 

Of  bankrupt's  estate.  Sf  Babkbvpt,  IL,  III, 
IV. 

Of  property.  Sf  Dbatb  bt  NBaLiox^ci,  IV. 

DISTRICT. 

Board,  Auditor  of.    Sf  Mbtbopolii  Local 
MANAaBVBitT  Act,  IL 

Surveyor.   iSSr^  Ubtbopolitav  Brnfiora  Act. 


DIVORCE  COURT. 


EVIDENCE. 


IICO 


DIVORCB  AND  MATRIMONIAL  CAUSES, 
COURT  FOR. 

Set  COUBT  VOB  DiTORCK   AND    MaTRIXOXIAL 

Causbs. 

DOCK  COMPANY. 
See  LiBR,  III. 

DOCUMENTS,  INSPECTION  OF. 

Declaration  alleging  breachee  of  an  agree- 
ment made  between  the  plaintiffs,  a  banking 
Company,  earrying  on  busineBS,  amongst  other 
places,  at  Bombay,  and  the  defendant  who  had 
been  their  agent  there.  Plea  denying  the 
breaches.  Upon  an  order  under  the  Common 
I.aw  Procedure  Act,  1854, 17  A  18  Vict  o.  125, 
B.  50,  for  diseovery  of  docuAients  relating  to 
the  matter  in  dispute,  obtained  by  the  defend- 
Bnt,  the  secretary  of  the  plaintiffs  made  an  affi- 
davit stating  that  the  letters  specified  in  a 
schedule  attached  to  the  affidavit  consisted  of 
communications  between  the  head  office  of  the 
plaintiffs'  banlc  in  London  and  their  officers 
tkt  Bombay,  not  forming  part  of  the  res  gestss, 
but  written  after  the  defendant  had  left  the 
Bervice  of  the  bank  and  the  dispute  in  question 
in  the  cause  had  arisen :  being  on  the  one  part 
instructions  given  and  inquiries  made  with  the 
Tiew  of  obtaining  the  information  required  to 
enable  the  plaintiffs  to  decide  as  to  the  mode 
of  proceeding  against  the  defendant;  several 
of  them  having  been  written  under  the  imme- 
diate direction  and  adTice  of  the  attorney  for 
the  plaintiff;  and  on  the  other  part  their  offi- 
cers' reports  and  replies  specifying  the  evidence 
-which  could  be  adduced  in  Bombay  to  prove 
the  breaohef  of  contract  complained  of;  and 
that  the  same  could  not  be  material  to  the  de- 
fendant with  a  view  of  establishing  his  case. 
The  defendant  made  an  affidavit  of  his  belief 
that  the  correspondence  in  the  schedule  was 
BBBteritl  to  the  defence  of  the  action.  Held, 
that  all  this  oorrespondence  was  confidential 
communication  which  the  defendant  was  not 
entitled  to  inspect  The  Chartered  Bank  of 
India,  dke*f  v.  liieh,  73 

DRAMATIC  PIECE. 

8te  COPTRIGHT. 

DUPLICITY. 
Sen  Babkrupt,  VI.     CuRBisro,  Paofahb,  II. 

BASEMENT. 

Devise  as  follows : — **  To  my  nephew  W.  P., 
I  give  the  house  I  now  live  in,  with  the  out- 
bouse  and  garden  and  orchard,  in  my  own  oc- 
cupation, to  him  and  his  heirs  and  assigns  for 
ever.  I  give  to  my  niece  C.  P.  the  house  and 
outhouse  and  garden  as  now  in  the  occupation 
of  T.  A.,  to  her  and  her  heirs  and  assigns  for 
•▼er."    The  house  in  the  uooupation  of  the 


devisor  had  a  pump  belonging  to  it,  which  T. 
A.,  who  had  occupied  the  other  house  as  yearly 
tenant  of  the  devisor  for  two  years,  had  been 
accustomed  to  go  to  and  draw  water  from,  with 
her  knowledge.  Held,  that  the  right  to  the  use 
of  the  pump  was  not  an  easement,  and  did  not 
pass  to  C.  P.     Poldtn  v.  Battard,  253 

ECCLESIASTICAL  BENEFICE. 
See  Babbrdpt,  V. 

EJECTMENT. 

In  ejectment,  before  as  well  as  since  The 
Common  Law  Procedure  Act,  1852,  15  A  16 
Vict  0.  76,  ss.  186,  221,  the  Court  has  Jurisdic 
tion  to  order,  by  rule,  the  party  really  interest- 
ed  in  bringing  the  ejectment  to  pay  the  costs  of 
the  defendant    Mobbe  v.  Vandenbrande,     904 

ELECTION. 
See  LiCEBSB. 

Of  town  oonnoillor.    See  Mubicipal  Corpo- 

RATIOB. 

EMPLOYERS. 
TbreatB  against    See  Thrbats  aoaibbt  Ex- 

PLOTBRS. 

ENROLMENT  OF  ARTICLES. 
See  Articlbd  Clerk. 

ENTERING  AND  RESPITING  APPEAL. 
See  QuARTXR  Sbbsiobs,  Practice  at. 

EQUITABLE. 

Plea.    See  Babkrupt,  IIL 

Grounds,  replication  on.  jS'eeFRXionT,  IL,III. 

Mortgage.    See  Accourt  Stated. 

EQUITY. 
Court  oH    See  Bbbefit  Bvildibo  Socxxtt 
Of  redemption.    See  Accoubt  Stated. 

ERROR,  COURT  OF. 
See  Babkrupt,  VI.    IbdxothbbTi  I. 

EVIDENCE. 

In  an  action  of  replevin  for  taking  sheep, 
the  defendant  avowed  for  damage  feasant  in 
the  locus  in  quo  held  by  him  as  tenant  under 
M.,  the  owner  in  fee.  On  this  avowry  issue 
was  taken.  At  the  trial  the  question  was,  whe- 
ther the  locns  in  quo  was  part  of  the  freehold 
of  M.,  who  defended  the  action  in  the  name  of 
his  tenant,  or  was  part  of  the  property  of  the 
lord  of  the  manor  within  which  the  locus  in  quo 
lay,  and  who  was  the  real  plaintiff,  though  not 
named  as  plaintiff  on  the  record.  In  support 
of  his  case,  the  plaintiff  offered  in  evidence 
the  deposition  of  a  witness  in  a  Chancery  suit 
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EVIDENCE. 


FARMEK. 


between  one  E.  and  the  said  M.,  in  whtoh  E. 
■ought  to  eet  aside  a  purchase  by  him  from  M. 
of  the  property  of  which  the  locus  in  quo  was 
alleged  to  form  part,  on  the  ground  that  M., 
baring  taken  advantage  of  his  situation  as  so. 
licitor  to  E.,  did  not  give  full  value  for  the  pro- 
perty. This  deposition  was  taken  under  the  old 
system  in  Chancery  previous  to  stat  15  A  16 
Viot,  0.  86,  namely,  by  an  examiner  sworn  to 
secrecy ;  but  with  publication  before  the  hear- 
ing of  the  cause,  subsequently  to  which  both 
parties  had  access  to  the  deposition,  neither 
being  bound  at  the  hearing  to  read  or  use  the 
evidence  of  any  witness.  On  the  hearing  in 
Chancery  of  the  cause  of  E.  v.  M.,  the  coun- 
sel for  M.  read  and  used  this  deposition  as  evi- 
dence to  show  that  the  property  which  M.  had 
purchased  from  E.  did  not  include  the  locus 
in  quo.  There  was  no  privity  whatever  be- 
tween the  lord  of  the  manor  or  the  plaintiff  and 
£.  Ueld,  by  Cockburn,  C.  J.,  and  Crompton, 
J.,  Blackburn,  J.,  dissentiente,  that  the  deposi- 
tion was  receivable  in  evidence  as  primary  evi- 
dence of  admission  by  oonduoL  Mtekard*  t. 
Morgan,  641 

See  Bahkrdpt,  II.  Bill  op  Sals,  I.  Br- 
Law,  I.  Dbbauchiiici  Dauortbr.  Docv- 
URKTS,  Ihbpbction  OP.     Ratb,  Hxqhwat. 

TbRBATS  AOA'IBST  EmPLOTBBB  ABD  AQAIB8T 
WORKMBN. 

False.    See  Ibdicthbht,  II. 
Reasonable.    See  FiSHiBa. 

EXAMINATION  OF  BANKRUPT. 
See  Babkrdpt,  VI. 

EXCHEQUER  CHAMBER. 
Costs  on  appeal  to.    See  Costs. 

EXECUTORY  AGREEMENT. 
See  AccoUBT  Statbd. 

EXEMPTION  FROM  HIGHWAT-RATE. 
See  Ratb,  HianwAT. 

EX-MATOR  OF  BOROUGH. 
See  JusTicB  op  tbb  Pbacb,  op  thb  Quorum,  IL 

EXPENSES  OF  INVESTIGATING  TITLE. 
See  Salb  op  Rbal  Ebtatb. 

EXPENSES,  ORDER  FOR. 
See  Metropolis  Local  Mabagbmbiit  Act. 

EXTRA-PAROCHIAL  PLACE. 

See  DiBCRBTioN  op  Justicb  op  thb  Pbacb. 
Oyersbbb  op  tab  Poor,  II. 

FACTOR. 
The  plaintiffs,  doth  manuAMtaren,  were  ap*. 


plied  to  by  E.,  who  was  a  factor  and  eonmis- 
sion  agent,  for  a  sample  of  their  cloths,  oa  the 
representation  that  he  could  get  them  a  pur- 
chaser. The  sample  hai  ing  been  aent,  S.  af* 
terwards  told  the  plaintiffs  that  be  had  got 
them  an  order  for  a  certain  nvmber  of  ends  at 
a  stated  price.  The  plaintiffs  required  to  know 
the  firm,  and,  S.  being  mentioned  as  the  firm, 
they  sent  the  goods  to  the  warcboaee  of  E, 
who  was  to  pass  them  to  8.,  after  seeing  the 
process  of  perching  performed  upon  tbem,  fer 
which  he  was  to  receive  a  commission  from  the 
plaintiffs  of  1«.  per  end.  E.  had  no  authority 
from  S.,  and  he  sold  the  goods  to  the  defend- 
ants, who  were  cloth  merchants,  and  bovgbt 
them  bon&  fide.  Held,  per  Wigbtman  and 
Crompton,  Js.,  thpt  E.  was  an  agent  ** Intrust- 
ed" with  the  cloths  within  the  meaning  of  The 
Factors  Acts,  6  G.  4,  o.  94,  a.  4,  and  6  it  I 
VicL  c.  89,  s.  4,  and  consequently  the  pnrchsse 
of  them  from  E.  by  the  defendants  was  protect- 
ed :  per  Blackburn,  J.,  that  E.  being  in  posses- 
sion of  the  goods,  he  was,  according  to  staL 
5  A  6  Vict  c.  39,  s.  4,  to  be  taken  to  be  •*  ta- 
trusted"  with  them  by  the  owner,  unless  the 
contrary  was  shown,  and  that  was  n  qaestioa 
for  the  jury.    Baiuee  v.  Stoaiueom,  176 

FACTORY. 

SUt  8  ik  4  W.  4,  0. 108,  a.  1,  prohibits  per- 
sons  under  eighteen  years  of  age  being  allowed 
to  work  in  the  night  in  any  cotton  mill  or  fac^ 
tory  wherein  any  mechanical  power  is  used  Is 
propel  the  machinery,  either  in  scntcbia^ 
carding,  roving,  spinning,  pioeing^  twistia|^ 
winding,  Uirowing,  doubling,  nottinf^  makiag 
thread,  Ao.,  in  any  such  mill  or  faetory.  By 
Stat  7  A  8  Vict  o.  16,  a.  73,  any  pamon  whs 
shall  work  in  any  factory  either  in  any  aaaa- 
facturing  process,  or  in  any  labour  Incident  to 
any  manufacturing  process,  shall  be  deemed  to 
be  employed  therein.  A.  was  a  nannlactnrsr 
of  cotton  sewing-thread,  and  owner  of  a  Cm- 
tory  at  M.,  and  of  premises  in  L.  At  tbe  fac- 
tory at  M.  he  doubled  eotton  yams  Into  sew- 
ing-thread, in  hanks  ready  for  the  wbolesala 
market ;  for  the  retail  dealers  and  saall  con- 
sumers it  was  sent  to  the  premises  in  L.  in 
hanks,  and  there  wound  by  machinery  iMvcd 
by  steam-power  on  to  bobbins.  Held,  that  the 
winding  at  the  premises  in  L.  was  within  both 
the  above  enactments,  so  as  to  render  A.  lia- 
ble for  not  keeping  a  register  of  yonag  per> 
sons  employed  in  his  factory  in  L.,  aceoidiaf 
to  the  form  prescribed  in  Schedule  (B.)  Vy 
sect  27  of  the  later  Act  H^don,  appdUa^ 
Taylor,  respondent^  M9 

FALSE  EVIDENCE. 
See  IvniCTMBBT,  IL 

FARMER. 
See  Sabbath  Bbxabzb«,  L 


FENCING  SHAFT. 


FREIGHT. 


lilt 


FENCING  SHAFT. 

-  St4  MlHK. 

FISH,  CLAIM  OF  RIGHT  TO. 

iSr««  JniTICK  OF  THI  PbACS,  JURISDICTION  OF. 

FISHERY. 
See  FiBBiko.    Justick  of  thk  Peacx,  Jdbis- 

DlCTXOir  OF. 

FISHERIES,  SALMON. 
Stt  Salmoh  Fishsbxes  Act. 

FISHING. 

TTpon  mn  information  under  flat  24  A  25 
Vict  0.  9.8, 1.  24,  agminit  the  defendant  for  at- 
tempting to  take,  otherwise  than  hj  angling, 
fish  in  a  rirer  in  which  the  prosectttor  had  a 
private  right  of  fishery,  the  prosecutor  proved 
the  purchase  by  him  of  the  manor  of  S.,  with 
the  fishery  appurtenant  thereto,  and  gave  other 
evidence  in  support  of  his  right:  the  defend- 
ant proved  that  the  river  was  a  tidal  naviga- 
ble river,  and  called  two  witnesses,  who  said 
that  they  had  fished  in  it  for  forty  years  with- 
out interruption.  The  justices  convicted  th# 
defendant  Held  that  a  bon&  fide  claim  of  title 
to  fish  in  that  place  was  made  by  the  defend- 
ant before  the  justices,  and  that  there  was  no 
reasonable  evidence  on  which  they  could  find 
that  it  was  not  made  bon&  fide,  and  the  convic- 
tion was  quashed.   The  Quttny.  Stimpton,  301 

See  JVSTICB  OF  THB  PbAOB,  JVBIBDIOTIOir  OF. 

FOOTWAY. 
See  Irjubt. 

FOREIGN  MARRIAGE. 

Set  COUBT  FOB  DiVOBCB  AHD  MaTBIXOBIAL 

Caobbs,  I.,  IV. 

FORFEITURE. 
See  Licehbb. 

FRAUDS,  STATUTE  OF. 
See  AccouBT  Statbo.    Statute  of  Fbaudb. 

FREIGHT. 

I.  In  an  action  for  a  balance  of  freight  by 
the  owner  against  the  charterers  of  a  ship,  put 
up  as  a  general  ship  on  a  voyage  from  London 
to  Sao  Francisco  and  Victoria,  Vancouver's 
Island,  it  appeared  that  by  the  terms  of  the 
charter  the  cargo  was  ''  to  be  brought  to  and 
talcen  from  alongside  at  merchants'  risk  and 
expense.*'  The  freight  was  to  be  a  lump  sum 
of  l05Or,  which  was  to  be  paid  1000/.  on  sail- 
ing, and  the  remainder  on  right  delivery  of 
the  cargo  ;  ''s^y,  if  the  captain  should  so  re- 
quire, one  moiety  at  each  of  the  said '  portt 


of  discharge :"  the  ship  was  to  be  consigned  to, 
charterers'  agents  at  port  of  discharge,  payings 
the  usual  commission  of  not  exceeding  2  per 
cent,  on  amount  of  freight  of  1650/. ;   the  ste-, 
vedore  recommended  by  charterers  to  be  "em-, 
ployed  at  ship's  expense  at  usual  charge,"^ 
Owing  to  the  fault  of  the  stevedore  in  stowing, 
the  cargo  in  London,  an  expense  of  78/.  9«.  4c/., 
was  incurred  at  San  Francisco  in  getting  at  the 
goods  for  that  place.    W.  A  Co.,  the  defend- 
ants' agents  at  San  Francisco,  paid  this  sum,, 
amongstother  disbursements,  together  amount- 
ing to  more  than  the  freight  payable  at  San^ 
Francisco,  and  claimed  to  settle  it  in  account  with, 
the  captain,  and  threatened  to  arrest  the  ship, 
unless  he  would  sign  an  account  between  them^ 
and  the  plaintiff,  in  which  the  debt  due  to^ 
them  for  the  disbursement  in  question  waa^ 
brought  to  the  debit  of  the  plaintiff  and  the^ 
freight  to  a  greater  amount  than  was  payable^ 
at  San  Francisco  was  put  to  his  credit:   the^ 
captain,  owing  to  this  threat,  and  in  order  to, 
be  at  liberty  to  proceed  on  the  voyage,  signed, 
the  account  under  protest    Held,  ^ 

1.  That  the  78/.  9«.  4d.  was  a  ship's  dis- 
bursement which  the  plaintiff  was  bound  to^ 
incur :  that  W.  A  Co.  advanced  the  money  as 
agents  for  the  plaintiff,  and  therefore  he  waa 
liable  to  them  for  the  amount 

2.  That  the  captain's  signing  the  account 
between  W.  A  Co.  and  the  plaintiff  did  no( 
operate  as  a  payment  by  the  defendants  to  the 
plaintiff  of  the  balance  of  the  freight  Ruherte 
V.  ShavD,  44 

II.  In  an  action  for  freight  the  defendant 
pleaded  a  set-off,  to  which  the  plaintiff  replied^ 
on  equitable  grounds,  that  while  the  freight 
was  in  the  course  of  being  earned  he  assigne<^ 
it  for  value  to  A.,  of  which  the  defendant,  be- 
fore the  debt  became  due,  and  before  the  action 
was  brought,  had  notice ;  and  that  the  plain-* 
tiff  was  suing  only  as  trustee  for  A. :  Held,  nq 
answer  to  the  plea.     TKiVcon  v.  Onbriel,      2ii 

III.  Qucere,  if  the  replication  had  alleged 
that  the  defendant  had  notice  before  the  subr 
ject-matter  of  the  set-off  accrued  ?  Id\ 

IV.  In  December  1850,  S.  A  F.,  of  London^ 
owners  of  the  ship  S.,  mortgaged  it  to  the 
plaintiff  to  secure  the  repayment  of  2500/.,  au^ 
assigned  to  him  all  the  freights,  earnings,  gains, 
profits,  and  advantages  to  be  made,  earned,  and 
gotten-  by  the  ship,  and  authorised  him  to  de- 
mand and  recover  all  sums  due  for  freight  and 
earnings  of  the  ship.  At  this  time  the  S.  was 
under  chikrter-party  to  sail  to  Cuba  and  back, 
which  voyage  she  performed,  and  on  her  arrival 
in  England  in  1867,  default  having  been  made 
in  payment  of  the  2500/.,  the  plaintiff  put  a 
stop  order  on  the  freight,  whereupon  S.  k  F. 
agreed  that  the  future  freight  should  be  paid 
to  him,  and  the  captain  was  informed  of  this 
arrangement  In  October,  1857,.  the  8.  was 
under  charter  to  carry  a  cargo  of  coals  to  the 
West  Indies;  and  E.  A  F.  arranged  with  I.  A 
Co.  of  London,  qm/ chants^  for  a  purchase  of 
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FREIGHT. 


HIGHWAY. 


timber  at  M.,  in  Caba,  to  b«  anpplted  by  T.  k 
Co.,  and  to  be  aent  homo  in  the  8.,  aod  for  pay- 
ment of  which  I.  A  Co.  had  given  a  letter  of 
credit  on  M.  A  Co.,  of  HaTannah,  undertaking 
to  accept  their  drafts  for  the  cost  of  the  cargo, 
upon  presentation  against  the  shipping  docn- 
ments  to  be  forwarded  to  I.  A  Co.  Owing  to 
delay  in  the  outward  Toyage,  T.  A  Co.  dis- 
posed of  the  timber  they  had  appropriated  aa 
the  S.'s  cargo,  and  when  she  reached  M.  there 
was  no  cargo  ready.  The  captain  howoTer 
j^nrchased,  through  T.  A  Co.,  a  cargo  on  ac- 
eonnt  of  his  owners,  and  on  its  being  receired 
on  board  gave  to  T.  A  Co.  a  bill  of  lading,  in 
part  printed,  by  which  he  bound  himself  to 
delirer  "in  the  like  good  order  in  the  said  port, 
or  in  such  other  my  manifest  may  appoint,  to 
order j  who on  faithful  delivery  there- 
of being  shown  shall  pay  me  for  freight  and 

eonveyance ."    T.  A  Co.  sent  an  invoice 

to  M.  A  Co.,  which  stated  that  the  goods  were 
shipped  "  by  order  of  M.  A  Co.,  of  Havannah, 
and  for  account  of  risk  of  whom  it  may  con- 
cern." M.  A  Co.  paid  the  amount  of  the  in- 
Toice  in  their  account  with  T.  A  Co.,  and  drew 
an  L  A  Co.  for  the  amount,  and  sent  the  bill  of 
lading  to  them.  I.  A  Co.  refused  to  honour 
the  bills,  and  in  consequence  M.  A  Co.  arranged 
with  the  defendant  to  accept  and  take  them  up 
for  the  honour  of  the  drawer,  which  he  did,  re- 
eeiving  at  the  same  time  from  I.  A  Co.  the  bill 
of  lading  endorsed  in  blank  by  T.  A  Co.  8.  A 
F.  became  bankrupts.  Upon  an  interpleader 
issue  which  raised  the  question  whether  the 
plaintiff  was  legally  or  equitably  entitled  to 
any  freight  as  against  the  defendant, 

1.  Held,  that,  if  there  had  been  no  mortgage 
of  the  ship,  8.  A  F.  would  have  been  entitled 
to  freight  as  against  the  defendant,  and  there- 
fore the  plaintiff,  having  taken  possession  of 
the  ship,  was  entitled  to  freight  under  the  as- 
iignment. 

2.  Quare,  whether.  If  the  bill  of  lading  had 
Itated  the  cargo  to  be  shipped  on  account  of 
the  owners  of  the  ship,  and  it  turned  out  that 
the  cargo  was  not  to  be  their  property,  there 
would  be  a  claim  for  freight  at  law  or  in  equity. 
Gamm  r.  Tyrie,  680 

FRIBNDLT  SOCIETT. 
0M  BiHiriT  BuiLDixa  Socibtt* 

FUND,  SUPERANNUATION. 
Set  Mbtbopolitan  Poucs. 

6AMB. 

Sm  POACHUia. 

QAS  COMPANY,  RATING. 
S€9  Rati,  Poor,  U.,  Y. 

GBNERAL  LIEN. 
S—Jdtau 


GOODS,  DSLIVERT  OF. 
«9e«  Cakbisb. 

GROUNDS  OF  REMOVAL,  AMEKDMBST 

OF. 

See  QuABTBB  Sessioxs,  I.,  II. 

GUARDIANS  OF  UNION. 
See  Sbttlbkext,  IY. 

HARBOURS,  DOCKS,  AND  PIERS 
CLAUSES  ACT. 

Set  Libs. 

HAYMAKING. 
See  Sabbath  Bbeakibo,  III. 

HEALTH,  BOARD  OF. 
See  HiQBWAT.    PuBUC  Hbalth  Act. 

HIGH  SEAS. 
Offences  committed  on.    See  Ibdictiibbt,  II. 

^IRING  OR  RENTING  A  TENEMENT. 
See  Sbttlbmbbt,  L,  II.,  V. 

HIGHWAY. 

By  the  S.  Improvement  Aet,  9  G.  4,  e.  zxvi^ 
the  inhabitants  of  that  portion  of  the  township 
of  D.  which  lies  within  the  limits  of  the  town 
of  S.  were  exempted  from  liability  for  the  re- 
pairs of  the  highways  within  the  parts  of  the 
township  which  are  not  within  those  limits.  la 
1857,  The  PubUc  Health  Act,  184«,  II  A  13 
Vict.  c.  63,  was  applied  to  the  township  of  D. 
In  1853,  A.,  an  owner  of  land,  commeneed  lay- 
ing out  and  making  a  road,  which  was  within 
that  part  of  the  township  of  D.  which  was  not 
included  within  the  limiU  of  the  town  of  S^ 
and  completed  it  in  1854;  and  on  the  S5th 
May,  1858,  gave  notice  to  the  Local  Board  of 
Health  of  his  intention  to  dedicate  it  to  the 
use  of  the  public  Between  commencing  the 
road  and  the  giving  of  the  notice  he  conveyed 
plots  of  land  on  both  sides  of  the  road  for 
building  purposes.  Each  of  the  plots  extend- 
ed for  the  whole  length  thereof  fronting  the 
intended  road  three  yards  into  it :  but  there 
was  a  covenant  in  each  deed  of  convcyanee 
that  the  purohaser  would  leave  the  space  vf 
three  yards  open  and  unbuilt  upon,  to  the  intcot 
that  it  might  be  added  to  and  form  part  of  the 
road.  The  Local  Board  refused  to  adopt  the 
road  as  a  highway,  on  the  ground  that  it  bed 
not  been  sewered,  levelled,  paved,  flagged,  and 
ohannelled  to  their  satisfaction.  On  the  SOih 
August,  1858,  A.  obuined  a  certificate  of  two 
justices  that  the  road  was  made  in  a  substan- 
tial manner,  and  of  the  width  required  by  The 
Highway  Aoty  5  A  6  W.  4,  c  60«  and  eansed 
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this  eertificftte  to  ht  enrolled ;  and  on  the  Slat 
April,  1859,  gnxo  notice  thereof  to  the  Loeml 
Board.  The  road  was  used  by  the  pnblio,  and 
kept  in  repair  by  A.  for  twelve  months  after 
the  eertificate  was  enrolled.  Upon  an  indict- 
ment against  the  inhabitants  of  the  township 
of  D.  for  the  subsequent  non-repair  of  the  road, 
it  was  objected  that  the  indictment  was  too 
large,  wherenpon  the  Jadge,  doubting  his  pow- 
er to  amend,  decided  that  it  should  be  taken 
as  amended  so  as  to  comprise  only  the  inhabit- 
ants of  the  parts  of  the  township  beyond  the 
limits  of  the  town  of  S. 

1.  Held  that,  assuming  that  sect  23  of  stat 
5  A  6  W.  4,  c.  50,  was  not  superseded  by  secL 
70  of  Stat  11  A  12  Vict  c.  (»,  stUl  the  read 
bad  not  been  made  to  the  satisfaction  of  the 
lioeal  Board,  who,  by  sect  117  of  the  latter 
statute,  were  the  surveyor  of  highways  within 
the  township  of  D.,  and  therefore  had  not  be- 
come a  highway  repairable  by  the  inhabitanta 
of  D. :  per  Wightman  and  Blackburn,  Js.,  du- 
bitante. 

2.  Coneessum,  that  this  was  a  ▼ariance 
which  the  Judge  had  power  to  amend  under 
•tat  14  A  15  Vict  c.  100,  s.  1.  Th€  Qnten  r. 
Tk0  Imhabitanta  o/ th0  Towmthip  o/ DukifJUld, 

158 

St€  Ixjunr.    Mbtropolis  LooaIi  Maitaor- 
VBHT  Act,  II.    Stkax-Bvgub. 

Diyersion  of. 

The  town  of  T.  W.  eomprlses  a  portion  of  the 
parish  of  F.  By  the  T.  W.  ImproTcment  Act, 
1846,  Commissioners  were  appointed  in  whom 
the  management  and  control  of  the  streets, 
footways,  itc,  within  the  town  were  vested, 
with  powers  to  pave  and  repair  them,  and 
they  were  made  liable  to  indictment  in  case 
of  the  repair  being  insnficient ;  but  no  power 
was  given  to  stop  up  or  divert  highways. 
Proceedings  were  taken  under  The  Highway 
Act,  5  A  6  W.  4,  c.  50,  s.  84,  for  the  purpose 
of  diverting  a  footway  within  that  portion  of 
the  parish  of  F.  which  was  in  the  town  of  T. 
W.,  and  a  meeting  of  the  inhabitanta  of  F.  in 
yestry  assembled  having  approved  the  new 
footway,  two  Justices  made  a  certiieato  under 
sect  85.  By  sect  1 13  nothing  in  this  Act  shall 
apply  to  any  roads  or  footways  "which  now 
are  or  may  hereafter  be  paved,  repaired,  or 
cleansed,  broken  up  or  diverted,  under  or  by 
yirtoe  of  the  pfovif  ions  of  any  local  or  personal 
Act  or  Acts  of  Parliament" 

1.  Held  that  the  certificato  of  the  justices 
was  bad ;  per  Cockbum,  C.  J.,  and  Mellor,  J., 
on  the  ground  that  the  provisions  of  the  High- 
way Act  did  not  apply ;  per  Cockbam,  C.  J., 
Blackburn  and  Bfellur,  Js.,  on  the  ground 
that  the  meeting  of  inhabitanta  to  approve  the 
diverting  of  the  footway  ought  not  to  have 
been  a  meeting  of  the  inhabitants  of  F.,  but  a 
meeting  of  the  persons  who  under  the  T.  W. 
Improvement  Act,  1846,  were  liable  to  oontri- 
baU  to  the  ralM  ia  tbo  distrietk 


S.  StmhU,  per  Coekbvm,  0.  J.,  and  Black* 
bum,  J.,  that  a  eertifleato  of  justices  under 
sect  85  need  not  state  that  the  proposed  sew 
highway  is  nearer  and  more  commodious  to  tha 
public ;  and  that  Reg.  «.  Bhiles,  1  Q.  B.  910, 
was  not  rightly  decided  on  this  point  Wright, 
appellanly  Tie  Qesressrs  o/Frwtt,  respondenta, 

lis 

Rate:    Ac  Ratb,  Hicbwat. 
Repair  oC    St*  Rati,  Higbwat. 

HOP  GROUNDS. 

S*t  TiTHK  CoVMUTATXOir, 

HOUSE  PIGEONS,  UNLAWFULLY 
KILLING  OF. 

By  Stat  24  A  25  Viet  o.  98,  s.  28,  «« Whoso, 
ever  shall  unlawfully  and  wilfully  kill,  wound, 
or  take  any  house  dove  or  pigeon  under  such 
circumstances  as  shall  not  amount  to  larceny 
at  common  law"  shall  forfeit  over  and  aboTC 
the  value  of  the  bird  a  sum  not  exceeding  tl. 
House  pigeons  kept  by  A.  were  in  the  habit  in 
the  day  time  of  flying  over  and  upon  and  feed- 
ing upon  the  land  of  B.  He  served  notice  on 
A.  requesting  that  he  would  immediately  cause 
them  to  be  destroyed,  or  prevent  them  flrom 
doing  further  injury  to  the  appellant's  orops ; 
if  not,  he  would  be  compelled  in  self-defenco 
to  shoot  or  otherwise  destroy  them,  besidea 
claiming  damages  for  the  injury  he  sustained 
from  their  feeding  on  his  land.  After  this  B. 
found  them  feeding  on  his  land,  and  flred  al 
them,  and  thereby  caused  them  to  rise,  he  then 
fired  at  them  a  second  time,  and  killed  one^ 
which  he  left  on  the  ground.  Held,  that  ha 
had  not  unlavpfnlly  killed  it  within  the  mean- 
ing of  this  section.  Taylor,  appeUant>  Aitw- 
man,  respondent,  89 

IMMEDIATELT  UPON  DEMAND. 
iSce  Bill  of  Sali.    Rbasoitablk  Covbtbuo* 

TIOH. 

INDEMNIFY,  PROMISE  TO. 
jSSm  Statutjc  or  Fbauds. 

INDIA,  MARRIAGE  IN. 

iSW  Covbt  fob  Ditorcb  akd  Matbivobiai* 
Causks,  I.,  IV. 

INDICTMENT. 

I.  Where  a  clear  defect  of  jurisdiction  ap* 
pears  on  the  fsoe  of  the  indictment,  or  is  shown 
by  affidavit,  the  Court  will,  on  the  application 
of  the  defendant,  quash  the  indictment  after  ha 
has  pleaded.  In  a  doubtful  ease  the  Court  will 
exercise  ita  discretion,  and  leave  the  defendaBi 
to  bis  reasedy  by  writ  of  error.  The  Qmetn  y. 
Henme,  947 

IL  An  Indictment  under  The  Naval  Disei- 
pliBO  Ac^  IS61,  24  A  25  Vict  e.  115,  a.  57, 
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JUSTICE  OF  PEACE. 


oliarged  that  the  defendaati  on  hia  oath  befort 
a  oonrt-martial,  held  on  board  of  Her  Majoa- 
tj's  ship  H.,  then  being  on  tbe  high  leaB  and 
within  the  Juritdiction  of  the  Admiralty  of 
England,  wilfully  and  eorraptly  did  giro  false 
evidence,  contrary  to  the  form  of  the  statute, 
Ac,  and  against  the  peace,  Ac.     Qumre, 

(1.)  Whether  this  was  an  Indictment  for 
peijury  within  sUt.  22  A  23  Viet  o.  17,  s.  I, 
which  enacts  that  no  indictment  for  that  of. 
fence  (among  others)  be  preferred  without 
prcTious  authorisation,  Ac.  f 

(2.)  Whether  that  enactment  extends  io 
offences  oommitted  on  the  high  seas  1  The 
Qmemi  t.  Htant,  M 

/Sfee  Baxkbvpt,  VL 

INPORMATION  BEFORE  JUSTICE  OP 
THE  PEACE. 

JUe  CuRSiHO,  PnoPAif R.  Fisbikq.  Hiobwat. 
Jdbtiob  of  tbk  Pbacb,  Jdrisdictiob  op. 
Mbtbopoutax  BuiLmwo  Act.  PoACBiBa. 
Tbbbats  aoaibst  Explotbbs.  Tbbbatb 
aqaibst  wobkxbh. 

INJURY. 

By  The  Ryde  Improvement  Act,  1854, 17  A 
18  Vict.  e.  Isxxiii.,  which  incorporated  The 
Towns  Improvement  Clauses  Act,  1847,  10  A 
11  Vict.  0.  34,  Commissioners  for  carrying  the 
Act  into  execution  were  incorporated;  and  were 
empowered  to  levy  rates  to  a  limited  amount^ 
and  to  be  applied  to  specified  purposes.  By 
The  Towns  Improvement  Clauses  Act,  1847, 
seot  47,  the  management  of  streets  is  rested 
in  the  Commissioners;  by  sect  48,  they  are 
made  surveyors  of  highways;  and  by  sect.  49, 
Jthey  are  to  be  guilty  of  a  misdemeanor  for  ne- 
gleoting  to  repair  any  public  highway  within 
the  limits  of  the  special  Act,  and  liable  to  be 
indicted  in  the  same  manner  as  the  inhabitants 
of  a  parish.  Held,  that  the  Commissioners  were 
liable  to  an  action  for  injury  to  a  person  caused 
by  a  footway  within  tbe  limits  of  the  local  Act 
being  out  of  repair ;  and  that  it  was  not  neces- 
sary to  aver  in  the  declaration  that  they  had 
funds  applicable  to  the  repair  of  tbe  footway. 
HartnaU  V.  The  Rydn  Commxeuoner;  361 

INQUIRY,    COSTS    OF,    UNDER   LANDS 
CLAUSES  CONSOLIDATION  ACT. 

I  See  Lahdb  Clausbs  CoicsoLiDAnoB  Act,  IIL, 

IV. 

INSPECTION  OF  DOCUMENTS. 
See  DocDXBKTB,  Ixspbctiob  op* 

INSURANCE. 
8«*  Mabibb    Ibsdrabcb.      Pbibcipai*   abd 

AOBNT. 

INTEREST  IN  LAND. 
Jee  AccouBT  Statbd. 


INTERESTED  JUSTICE  OF  THE  PEACE. 
See  Salxob  Fibbbribs  Act. 

IRREMOVABILITY. 
See  Paupbb  Lubatic. 

JUDGE  AT  CHAMBERS. 
jS^  Salxob  Fisbbbibb  Act. 

JUDGMENT,  SIGNING,  AGAINST  GOOD 

FAITH. 

See  Mabibb  Ibbvbabcb,  XL 

JURISDICTION. 

Of  Admiralty.    See  Ibdictvbst,  II. 

Of  County  Court    See  Coobt,  Coubtt.    Rb- 

PLBTIB,  II. 
Of  Jury  under  Lands  Clauses  ConsolidatioB 

Act.       See    LABPB    ClAUBEB    COBSOUDATIOB 

Act,  L,  IL 
Of  Justice  of  the  Peaoe.    See  Justicb  of  tbb 

Pbacb. 
Of  the  Queen's  Bench.    See  Citt  op  Lobdob 

CoxpABT.    Qvabtbr  Sebbiobb,  I. 

JURY. 

JnrisdioUon  of,  nn^er  Lands  Clansea  Consolida- 
tion Act  See  Labds  Clacsbb  Cobsouba- 
TiOB  Act,  L,  II. 

JUSTICE  OF  THE  PEACE. 

Certificate  of.    See  Hiobwat,  Ditkrsiob  op. 

Discretion  of.  See  Dibcbbtiob  op  Josticb  op 
tbb  Pbacb. 

Information  before.  See  Cvbbibb,  Pbopabb. 
Fibbibq.  Hiobwat.  MsTROPOLrr ab  Bvilb- 
iBo  Act.     PoACBiico.     Tbrbats  aoaibst 

EXPLOTBRS.      TbRBATB  AOAIBST  WoBKBBB. 

Interested.    See  Salxob  Fibbbribs  Act. 
Jurisdiction  of. 

In  answer  to  an  information  before  twe 
justices  under  stat  24  k  25  Vict  e.  9«,  a.  24, 
for  unlawfully  and  wilfully  attempting  to  take 
fish  in  water  where  another  person  had  a 
private  right  of  fishery,  by  angling  at  an  hour 
not  between  the  beginning  of  the  last  boar 
before  sunrise  and  the  expiration  of  the  first 
hour  after  sunset,  the  accused  justified  aodcr 
a  supposed  right  on  tbe  part  of  tbe  pnblic  to 
fish  in  that  water. 

1.  Coneessum :  that  such  a  right  of  fishiag 
by  the  public  in  a  non-navigable  river  could 
not  exist  in  law 

2.  Held,  that  the  accused  justifying  himself 
under  the  bon&  fide,  though  mistaken  notion, 
of  Buch  a  right,  did  not  make  such  a  claim  of 
right,  as  ousted  the  jurisdiction  of  tbe  josticcL 

3.  Held,  that  it  was  no  defence  that,  the 
accused  having  acted  without  criminal  intent, 
there  was  no  mens  rea.  Hmdeon,  appellant 
Mae  Roe,  respondent,  536 


JUSTICE  OF  PEACE. 


LICENSE. 
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JS^e  Bbkbfit   Builbiho   Sociitt.     Fiskikq. 
Sabbath  BBBAKuro»  III. 

'Warrant  of.     Sf  Cokstablb.     Mbtbopolib 
Local  BlAXAaBMBXT  Act,  L 

Of  the  qaoram. 

I.  SUL  13  A  14  Car.  2,  e.  12,  s.  1,  ts  entirely 
repealed  by  ftat.  85  Q.  3,  o.  101,  s.  1,  and  it  la 
therefore  no  lon^^r  neoesfary  for  the  remoral 
of  a  pauper  that  one  of  the  remoTing  justices 
should  be  of  the  qwirum  :  per  Wightman  and 
Hlackburo,  Js. ;  diisentiente  Coekbum,  C.  J. 
TA«  (^MecM  T.  Tkt  /Hkabitantt  of  Llaniganf 

249 

II.  Qwxr;  whether  the  major  and  ez-major 
of  a  borough  are  constituted  justices  of  the 
quorum  for  the  borough  bj  The  Municipal 
Corporations  Act,  6  A  6  W.  4,  o.  76.    Jd. 

LABOURER. 
8tt  Sabbath  Bbbakibo,  L,  U. 

LAND. 

Interest  in.    See  Accodht  Statbd. 
Knisance  to.    Sw  Nuibabcb. 
Purchase  of.    See  Bbrbfit  BniLDiiro  Socibtt. 
Unlawfully  being  on.    See  Poacbibo. 

LANDLORD. 

8—  DlSTBBSi. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

I.  A  jury  summoned  under  Tho  Lands 
Clauses  Consolidation  Act,  1646, 8  A  0  Vict.  c. 
18,  s.  63,  to  assess  the  compensation  due  to  a 
claimant  for  lands,  Ac,  injuriously  afTected  by 
the  works  of  a  public  Company,  have  no  juris- 
diction to  determine  whether  the  lands  have 
been  iiguriously  afTectod ;  their  jurisdiction  is 
limited  to  assessing  the  amount  of  compensa- 
tion. Horroeka  T.  Mtlropolitau  Railway  Com- 
pamjf,  315 

II.  The  leaseholder  of  a  house,  with  a  fore- 
court abutting  on  a  road,  constructed  a  build- 
ing on  the  forecourt,  subsequently  to  which  a 
railway  Company  made  a  trench  in  the  road 
for  the  purpose  of  constructing  their  railway, 
in  consequence  of  which  the  building  was 
deprired  of  its  lateral  support  from  the 
a^acent  land.     A  claim  having  been  made  for 

.  eompens ation,  a  jury  was  summoned  under  The 
Lands  Clauses  Consolidation  Act,  1845,  8  A  0 
Vict  c.  18,  s.  68,  who  found  that  the  sinking 
of  the  ground  had  been  caused  by  the  erection 
of  the  new  building  upon  it,  and  that  the  lands 
of  the  claimant  had  not  been  injuriously 
affected  by  the  works  of  the  Company.  Held, 
that  the  jury  had  exceeded  their  jurisdiction. 

Id. 

III.  When  lands  are  taken  for  or  injuriously 
affected  by  the  execution  of  the  works  of  a 
Company,  and  the  ptrty  elaiming  compensation 


desires  to  baTe  the  amount  settled  by  a  jury» 
under  sect  68  of  The  Lands  Clauses  ConsolU 
dation  Act,  1845,  8  A  9  Vict.  c.  18,  the  costs 
of  the  inquiry  are  regulated  by  sect  51,  and 
the  offer  of  the  Company  may  be  made  when 
notice  of  the  time  and  place  of  holding  the 
Inquiry  is  given  by  them  to  the  party  under 
sect  46,  that  is  ten  days  before  the  inquiry. 
lie  Hagward  and  the  MetntpolUan  Railway 
Cowipamy,  787 

IV.  On  the  10th  June,  II.  gave  notice  to  a 
railway  Company  claiming  compensation  for 
structural  damage,  and  also  fur  loss  of  business 
occasioned  by  the  carrying  on  of  the  Com- 
pany's works.  On  the  30th  June  the  Company 
offered  70/.  for  structural  damage,  and  80/.  for 
loss  of  business.  On  the  same  day  this  offer 
being  refused,  they  Issued  their  warrant  to 
summon  a  jury.  On  the  2d  July  they  made 
a  second  offer,  vli.,  100/.  for  structural  damage, 
and  50/.  for  loss  of  business.  This  was  also 
declined,  and  the  inquisition  was  held,  and  the 
jury  gave  501.  for  structural  damage,  and  100/. 
for  loss  of  business.    Held, 

(1.)  That  the  Company  were  not  bound  by 
their  first  offer,  but  might  make  an  amended 
offer  of  a  larger  amount 

(2.)  That,  the  jury  having  given  the  sama 

sum  as  the  amount  of  the  amended  offer,  the 

claimant  was  not  entitled  to  costs  under  sect 

5L  Id, 

LAND,  WASTE. 

See  TiTHB  Commutation. 
LETTERS  OF  ADMINISTRATION. 

See  COPTBIOHT. 

LICENSE. 

By  deed  made  the  4  th  September,  1843,  B* 
granted  to  A.  license  to  get  all  the  copperas- 
stone  which  might  be  found  in  a  certain  part  of 
the  manor  of  M.  for  twenty-one  years,  at  the 
yearly  rent  of  25/.,  payable  half-yearly  on  the 
24ih  June  and  25th  December^  with  a  proviso 
that  if  any  part  of  the  rent  should  be  in 
arrear  for  twenty-one  days,  it  should  be 
lawful  for  B.,  his  heirs  and  assigns,  by  notice 
In  writing  delivered  to  A.,  his  czccutori,  admin- 
istrators, or  assigns,  to  determine  the  grant 
On  the  81st  January,  1856,  J.  H.,  who  had 
become  assignee  of  the  license,  assigned  the 
license  to  the  defendants  by  way  of  mortgoge, 
and  on  the  5th  August  1857,  It  was  absolutely 
assigned  to  the  defendants  by  arrangement 
under  The  Bankrupt  Law  Consolidation  Act, 
12  A  13  Vict.  0.  106,  who  by  oral  agreement 
granted  to  J.  H.  the  enjoyment  of  all  the 
rights  under  it  on  his  paying  the  rent  thereby 
reserved.  On  the  27  tb  March,  1858,  the  plain- 
tiff, who  had  purchased  the  manor  in  August^ 
1854,  distrained  goods  of  J.  H.  and  E.  H.  hit 
son,  lying  on  the  part  of  the  manor  mentioned 
in  the  license,  for   arrean  of  rent  due   at 
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LICENSE. 


LUNATIC. 


ChriftmM,  1867.  J.  H.  and  B.  H.  theranpon 
brought  actions  against  the  plaintiff  for  the 
Ulegai  distress,  in  which  he  suffered  judgment 
by  default;  and  in  ]858,  negotiations  for  a 
settlement  of  the  actions  and  for  granting  a  new 
lieense  to  B.  H.  for  a  further  term  of  twenty -one 
years,  commencing  oh  the  34th  June,  1864,  the 
day  on  which  the  grant  of  the  4th  September, 
1843,  would  expire,  were  carried  on  between 
the  attorneys  of  J.  H.  and  of  the  plaintiff 
and  it  was  Tcrbally  arranged  between  the 
plaintiff's  attorney  and  the  attorney  for  J.  H. 
and  E.  H.  that  the  actions  should  be  settled 
on  eertain  terms,  one  of  which  was,  that  such 
a  lieense  should  be  granted  to  B.  H.  These 
terms  the  plaintiff  refused  to  carry  out  On 
the  3d  July,  1868,  the  plaintiff  gave  a 
written  notice  to  the  defendants  and  J.  H., 
pursuant  to  the  proriso,  to  determine  the 
lieense.  On  the  II th  January,  1859,  the  de- 
fendants tendered  to  the  plaintiff  bOL  for  two 
years'  rent  duo  at  Christmas,  1858,  which  the 
plaintiff  refused  to  accept.  In  trespass  for 
breaking  and  entering  the  plaintfflTs  dose  and 
taking  away  copperas-stone,  the  Court  baring 
power  on  a  special  case  to  draw  inferences  of 
fact: 

1.  Held,  that  the  plaintiff,  after  the  cause 
of  forfeiture  had  occurred,  sufficiently  express- 
ed and  communicated  to  the  defendants  his 
determination  to  treat  the  license  as  existing, 
and  was  bound  by  that  election,  and  therefore 
the  subsequent  notice  was  inoperatire. 

2.  Held,  that  the  tender  of  a  sum  which 
included  rent  accrued  subsequently  as  well  as 
prior  to  the  cause  of  forfeiture,  would  not  by 
itself  amount  to  a  waiver  of  the  forfeiture. 

3.  Qifcere,  whether  the  distress  being  with- 
in six  months  after  the  cause  of  forfeiture, 
the  period  within  which,  by  stat  8  Ann.  c.  14, 
SB.  6, 7,  a  lessor  may  distrain  after  the  determin- 
ation of  the  lease,  would  by  itself  amount  to  an 
election  to  treat  the  license  as  existing  ?  Ward 
▼.  Day  and  another,  337 

LIEK. 

I.  Quart,  whether  the  general  lien  of  a 
wharBnger  at  common  law  extends  beyond 
wharfage  charges  properly  so  called.  Dretter 
T.  Sotanqnet,  Trtaturer  of  the  Commercial 
Dock  Co.,  400 

II.  Quart,  whether  a  person  entitled  to  a 
general  lien  forfeits  bis  right  by  claiming  to 
detain  under  colour  of  it  goods  to  which  it 
does  not  extend  ?  fd, 

III.  The  Commercial  Dock  Company  was 
created  by  50  G.  3,  c.  207,  (local  and  personal, 
declared  public).  By  51  G.  .3,  c.  88,  (local  and 
personal,  declared  public),  the  Company  are 
empowered  to  distrain  and  sell  ships  for  non- 
payment of  rates  and  charges  due  for  dockage 
of  ships,  receiving,  warehousing,  and  storing 
goods,  and  if  any  owner,  consignor,  or  consignee 
of  any  goods  or  merchandise  neglects  or  refuses 
to  pay  rates  or  charges,  the  Company  may  detain 


Itba  goods,  Ao.,  until  paid,  and,  if 
before  payment,  may  distrain  any  goods 
the  owner,  oonsignor,  or  eonngnee,  aaa 
and  sell  the  same ;  or  may  prosecute  i 
for  those  duties.  10  A  11  VicL  c.  27, 
HarlMurs,  Docks  and  Piers  Clauses  Act,  1S47» 
sect.  45,  contains  similar  provisions,  whiH^  bj 
14  A  15  Vict.  e.  xliii.,  are  extended  Co  Tlio 
Commercial  Dock  Company.  The 
having  purchased  from  the  owners 
timber  stored  at  the  Commercial  Doekai,  and 
which  was  entered  in  the  books  of  the 
pany  in  the  name  of  a  broker,  the  C< 
refused  to  transfer  the  timber  into  the 
of  the  plaintiff,  on  the  ground  that  the  broker 
was  indebted  to  them  for  rent  and  charges  ia 
respect  of  other  goods  standing  in  bis  nmaam 
in  the  books  of  the  Company,  althoagb  tko 
plaintiff  tendered  to  them  the  specific  rent  awd 
charges  due  in  respect  of  the  goods  pnrehBsad 
by  him.     Held, 

1.  That  the  above  statutes  conferred  on  tka 
Company  no  right  to  do  so. 

2.  That  the  Company  oonld  not  rely  on  aay 
general  lien  to  that  extent  by  the 
law,  supposing  that  such  existed,  as  the  i 
must  be  taken  to  displaoe  such  right.  IdL 

LOCAL  BOARD  OF  HEALTH. 
See  Pdbuo  Hialtr  Act. 

LORD  MATOR. 
See  Bt-law.    Citt  op  Lohdov  Coxpatt. 

LORD'S  DAT. 
See  Sabbath  BasAKixo. 

LUNATIC. 
Asylum. 

The  Lunatic  Asylums  Act,  1853,  16  k  IT 
VicL  o.  97,  s.  85,  enacts,  that  "  no  Ismds  or 
buildings  already  or  to  be  hereafter  purchased 
or  acquired,  under  the  provisions  of  any  Ibns^ 
er  Act  or  this  Act,  for  the  purposes  of  aay 
Asylum    (with    or   without   any    addition^ 
building  erected  or  to  be   erected  thereon), 
shall  wl^ile  used  for  such  purposes  be  assessed 
to  any  county,  parochial,  or  other  local  rates 
at  a  higher  value  or  more  improved  rent  tham 
the  value  or  rent  at  which  the  same  were 
assessed  at  the    time    of  such    parchase  er 
acquisition."    Sect.  31  enables  any  eommitlee 
of  visitors  having  authority  to  provide  an  aey* 
lum  for  pauper  lunatics,  to  contract  for  th«  par-  * 
chase  of  lands  and  buildings  and  for  build- 
ing, Ac,  or  otherwise  providing  such  Asylusy 
and  rendering  the  same  in  all  respects  fit  and 
ready  for  the  reeeption  of  lunatics,  Ac    By 
sect  55  they  are  directed  to  appoint  a  chaplain 
for  the  Asylum,  and  also  a  medical  superin- 
tendent, the  latter  of  whom  must  be  resident 
in  it.    The  committee  of  a  Lunatic  Asylum 
under  this  Act  appropriated  for  their  chaplain 
a  residence  on  ground  purchased  siaos  tte 


LUNATIC. 


MARINE  INSURANCE,  lilt 


pfttainj;  of  th«  ftatnte,  but  detsebed  from  tbe 
Asylum  buildings;  aod  appropriated  for  tbair 
medieal  superintendent  a  bouse,  reasonablj  At 
for  a  person  in  his  station  of  life  and  bis  fami- 
Xj,  being  on  land  pnrcbased  when  the  Asylum 
Wm«  first  erected,  adjoining  to  it,  but  not  being 
within  tbe  curtilage,  and  be  discharged  a  por- 
tion of  bis  official  duties  in  that  bouse.  Held, 
thsLt  the  chaplain  was  rateable  to  the  relief  of 
the  poor  lilce  any  other  oecupant,  according  to 
The  Parochial  Assessments  Act;  but  that  by 
force  of  sect.  36,  the  medical  superintendent 
wea  liable  to  be  rated  only  according  to  tbe 
Yalae  or  rent  of  the  land  at  the  time  it  was 
parohased.  Congntt  and  Brutkfield,  appel- 
lants, Th4  Overteen  of  Upton,  respondents,  667 

Woper.    Set  PAtrpBR,  Luicatic. 

MAINTENANCE. 
Of  bastard  child.    St€  Babtabd  Child. 
Of  wife.    See  pAVPsft  LvHAno. 

MANDAMUS. 

I.  After  judgment  on  a  writ  of  mandamus 
to  restore  the  prosecutor  to  tbe  office  of  Assist- 
stnt  of  The  Saddlers'  Company,  be  senred  seve- 
ral members  of  the  Company  with  a  paper 
writing,  purporting  to  be  a  peremptory  man- 
damns  :  and  at  a  meeting  of  tbe  Court  of  As- 
sistants, at  which  be  was  present,  tbe  paper 
writing  was  read  as  a  eopy  of  the  peremptory 
mandamus,  and  the  defendants  restored  him 
and  paid  him  fees  for  attending  the  Court,  and 
the  costs  and  damages  recorered  by  the  Judg- 
ment. The  paper  writing  was  a  fictitious  docu- 
ment. The  prosecutor  was  afterwards  suspend- 
ed foroffensiTO  conduct  at  meetings  of  tbe  Court. 
He  then  issued  a  peremptory  writ  Held,  that 
this  writ  was  unnecessary,  and  it  was  quashed. 
The  Queen  t.  The  Saddlere'  Company,  670 

II.  By  Stat  21  A  22  Vict.  c.  90,  s.  29,  if  a  me- 
dical practitioner  shall,  after  due  inquiry,  be 
Judged  by  the  Qeneral  Council  of  Medical 
Education  and  Registration  of  the  United 
Kingdom  to  hare  been  ''guilty  of  infamous 
conduct  in  any  professional  respect,"  they  may, 
if  they  see  fit,  erase  his  name  from  the  regis- 
ter. Where  a  medical  officer  has  been  so  ad- 
Judged  guilty  by  the  Qeneral  Council,  and  his 
name  erased  from  the  register,  a  mandomns 
will  not  lie  to  restore  it    Ex  parte  La  Mert, 
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MARINE  INSURANCE. 

I.  In  June,  1859,  the  owners  of  a  ship  Talued 
at  17,000/.  caused  tbemselres  to  be  insured  by 
policies  in  tbe  usual  form  for  16,0002.  from 
fiom^y  to  LiTcrpooL  When  off  Algoa  Bay 
she  encountered  rery  seTcre  weather,  and  sus- 
tained such  damage  that  it  became  necessary 
to  put  into  Port  Louis,  in  Mauritius,  where  she 
arrired  on  the  21st  August  On  tbe  8th  Sep- 
tember, the  master  wrote  to  the  owners  at  Bel- 


faat  a  letter  which  they  receired  about  tbe  lOtI 
Ootpber,  giving  a  detailed  account  of  the  da- 
mage which  the  ship  bad  met  with,  and  esti- 
mates of  the  probable  expenses  of  repairing 
and  refitting  her,  Ao.  On  the  16th  the  owners 
wrote  a  letter  to  tbe  captain,  in  which  they  left 
him  to  act  as  he  considered  best  for  the  intjB- 
rests  of  all  concerned.  On  tbe  8th  December 
the  captain  wrote  a  letter  to  tbe  owners,  which 
they  received  on  the  9th  January,  1860,  stating 
that  be  had  made  up  his  mind  to  abaDdoii 
and  sell  the  hull,  Ac,  on  account  and  for  tho 
benefit  of  all  concerned.  On  tbe  13th  December 
he  attended  before  a  notary  public,  and  formally 
declared  that  he  abandoned  the  ship  to  the 
underwriters.  On  the  7th  January,  1860,  the 
ship  was  sold  by  auction  under  his  orders, 
and  was  afterwards  broken  up.  The  owners 
had  bought  the  ship  in  1866  for  20,000/.,  and 
20  per  cent  would  be  a  reasonable  deduction 
in  respect  of  wear  and  tear  at  the  time  when 
the  policy  attached.  The  cost  of  building  such 
a  ship  at  that  time  would  have  been  20,000/. ; 
and  the  cost  of  repairing  her  10,500/.  Her  value 
after  she  had  been  repaired  would  have  been 
7600/.,  she  being  a  vessel  of  exceptional  siae 
and  class;  but  an  owner  wanting  such  a  ship 
for  the  particular  purposes  of  his  trade,  and 
having  to  elect  either  to  sell,  or  to  repair,  or  to 
purchase,  would  ba^e  elected  to  repair  her,  for 
such  a  vessel  could  not  have  been  built  or  pur- 
chased at  that  time  for  so  small  a  sum  as 
10,600/.  On  a  ease  stated  between  tbe  owners 
and  an  underwriter,  tbe  Court  having  power  to 
draw  inferences  of  fact :  Held, 

I.  Per  Erie,  C.  J.,  Pollock,  C.  B.,  Williams, 
J.,  and  Channell  and  Wilde,  Bs.,  affirming  the 
Judgment  of  the  Court  of  Queen's  Bench,  Mar- 
tin, B.,  and  Keating,  J.,  dissentientibus,  that 
there  was  only  an  average,  and  not  a  construct- 
ive total  loss. 

S.  Per  Erie,  C.  J.,  Pollock,  C.  B.,  Williams 
and  Keating,  Js.,  Channell  and  Wilde,  Bs., 
Martin,  B.,  dissentiente,  that  the  notice  of 
abandonment  was  not  in  time.  Orainger  v. 
Martin,  9 

II.  Pending  an  action  it  was  agreed  that  the 
proceedings  should  be  stayed,  and  that  no  Judg- 
ment should  be  signed  if  a  mortgage  on  the 
defendants'  ship  for  5350/.  were  delivered  to 
the  plaintiff  within  one  week,  and  so  long  as 
the  amount  above  mentioned  was  kept  insured. 
A  policy  was  then  effected,  which  expired  on 
the  23d  September.  On  the  22d  tbe  secretary 
of  tho  defendants  wrote  to  insurance  brokers  in 
London  to  effect  an  insurance,  but  in  conse- 
quence of  some  doubt  about  the  stamp,  and 
the  absence  of  the  secretary  of  the  insurance 
Company,  policies  were  not  issued  until  the 
30th,  though  dated  on  the  24th  and  27th.  They 
were  issued  in  pursuance  of  the  instructions 
given  on  the  22d,  and  the  slips  for  the  same 
were  delivered  on  that  day,  which,  according 
to  the  practice  of  insurance  Companies,  are 
considered  honorary  engagements.   The  plaift- 
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CMMfMOM,  1867.  J.  H.  and  B.  H.  thersopon 
brought  Mtiont  agatoBt  the  plaintiff  for  tho 
illegal  diatreit,  in  which  he  suffered  judgmeot 
hj  default;  and  in  ]868f  negotiationa  for  a 
iettlement  of  the  actiona  and  for  granting  a  new 
lieenae  to  B.  H.  for  a  furth«r  term  of  twentj*one 
yeara,  commenoing  oh  the  24th  June,  1884,  the 
daj  on  whloh  the  grant  of  the  4th  September, 
184S,  would  expire,  were  earried  on  between 
the  attorneya  of  J.  H.  and  of  the  plaintiff, 
and  it  waa  Terbaliy  arranged  between  the 
plain tiff'a  attorney  and  the  attorney  for  J.  H. 
and  B.  H.  that  the  actiona  ahould  be  aetded 
on  certain  terma,  one  of  which  waa,  that  each 
a  lieenae  ahonld  be  granted  to  E.  H.  Tbeae 
terma  the  plaintiff  refused  to  cany  ouL  On 
the  3d  July,  1868,  the  plaintiff  gaTe  a 
written  notice  to  the  defendanta  and  J.  H., 
pursuant  to  the  proTlao,  to  determine  the 
lieenae.  On  the  llth  January,  1860,  the  de- 
fendanta tendered  to  the  plaintiff  60^  for  two 
yeara'  rent  duo  at  Chriatmaa,  1868,  which  the 
plaintiff  refuaed  to  accept  In  treapaaa  for 
breaking  and  entering  the  plaintiflTa  cloae  and 
taking  away  copperaa-atone,  the  Court  haTing 
power  on  a  apeoial  caae  to  draw  inferencea  of 
fact: 

1.  Held,  that  the  plaintiff,  after  the  oanae 
of  forfeiture  had  occurred,  aufflciently  ezpreaa- 
ed  and  communicated  to  the  delbsdanta  hia 
determination  to  treat  the  lieenae  aa  exiating, 
and  waa  bound  by  that  election,  and  therefore 
the  subsequent  notice  was  inoperatiTe. 

2.  Held,  that  the  tender  of  a  sum  which 
included  rent  accrued  subsequently  as  weH  as 
prior  to  the  cause  of  forfeiturei,  would  not  by 
itself  amount  to  a  waiver  of  the  forfeiture. 

3.  Quare,  whether  the  diatreaa  being  with- 
in aix  montha  after  the  cause  of  forfeiture, 
the  period  within  which,  by  stat  8  Ann.  c.  14, 
as.  8, 7,  a  lessor  may  distrain  after  the  determin- 
ation of  the  lease,  would  by  itself  amount  to  an 
election  to  treat  the  lieenae  aa  exiating?  Ward 
T.  Day  and  another,  337 

LIEN. 

I.  Qutxr;  whether  the  general  lien  of  a 
wbar6nger  at  common  law  extenda  beyond 
wharfage  cbargea  properly  ao  called.  Drtuer 
T.  Sotanqntt,  Treasurer  of  the  Commercial 
Dock  Co.,  480 

II.  Qucere,  whether  a  peraon  entitled  to  a 
general  li«n  forfeiU  his  right  by  claiming  to 
detain  under  colour  of  it  goods  to  which  it 
does  not  extend  ?  Jd. 

III.  The  Commercial  Dock  Company  was 
created  by  50  G.  3,  o.  207,  (local  and  personal, 
declared  public).  By  61  G.  .3,  o.  66,  (local  and 
personal,  declared  public),  the  Company  are 
empowered  to  distrain  and  sell  ships  for  non- 
payment of  rates  and  charges  due  for  dockage 
of  ships,  receiving,  warehousing,  and  storing 
goods,  and  if  any  owner,  consignor,  or  consignee 
of  any  goods  or  merchandise  neglects  or  refuses 
to  pay  rates  orchargea,  the  Company  may  detain  I 


tha  gooda,  Ae.,  vntil  paid,  and,  if 
before  payment,  may  distrain  any  gooda  of 
the  owner,  oonsignor,  or  consignee,  aaa  octam 
and  sell  the  aame;  or  may  prosecute  aetioaa 
for  those  duties.  10  A  II  VicL  c.  27,  Thm 
Harboura,  Docka  and  Piera  Clauaea  Act^  1847, 
aect  46,  eontaina  aimilarproTiaious,  which,  by 
14  A  16  Vict  e.  xliii.,  are  extended  to  Tho 
Commercial  Dock  Company.  The  plaintiff 
having  pnrehaaed  from  the  owncra  aoaa 
timber  atored  at  the  Commercial  Doeks,  asid 
which  waa  entered  in  the  booka  of  the  Com- 
pany in  the  name  of  a  broker,  the  CoiapoBy 
refuaed  to  tranafer  the  timber  into  the  nmaam 
of  the  plaintiff,  on  the  ground  that  the  broker 
waa  indebted  to  them  for  rent  and  ebargaa  im 
respeot  of  other  goods  standing  in  his  mmatm 
in  Uie  books  of  the  Company,  altbongb  tbo 
plaintiff  tendered  to  them  the  speciie  rent  awd 
charges  due  in  reapeet  of  the  gooda  pnrehaaed 
by  him.     Held, 

1.  That  the  above  atatntea  eonferred  on  tba 
Company  no  right  to  do  so. 

2.  That  the  Company  eoald  not  rely  on  nay 
general  lien  to  that  extent  by  the  eomiaaa 
law,  auppoaing  that  anch  exiated,  as  the  alitatM 
must  be  taken  to  diaplaoe  aneb  right  Idl^ 

LOCAL  BOARD  OF  HEALTH. 
See  PoBUO  Health  Act. 

LORD  MAYOR. 
See  Bt-law.    City  of  Lovdoh  Coxpaxt. 

LORD'S  DAT. 
iS'ee  Sabbath  Bmakxxo. 

LUNATIC. 
Aaylum. 

The  Lunatio  Aaylnms  Act,  1863,  16  A  IT 
Vict  0.  97,  s.  36,  enacts,  that  **  no  lands  ar 
buildings  already  or  to  be  hereafter  pnrehaaed 
or  acquired,  under  the  provisions  of  any  fbns^ 
er  Act  or  this  Act,  for  the  purposes  of  aay 
Asylum     (with    or   without   any    additional 
building  erected  or  to  be   erected  thereon), 
shall  wl^ile  used  for  such  purpoaea  be  aasesaad 
to  any  county,  parochial,  or  other  local  rates 
at  a  higher  value  or  more  improved  rent  than 
the  value  or  rent  at  which  the  aame  were 
aaaesaed  at  the   time   of  auch    pnrchaae  er 
acquisition."    Sect  31  enables  any  eommittea 
of  visitors  having  authority  to  provide  aa  asy* 
lum  for  pauper  lunatics,  to  contract  for  the  par-  * 
chase  of  lands  and  buildings  and  for  build- 
ing,  Ac,  or  otherwise  providing  such  Asylumy 
and  rendering  the  same  in  all  respects  ftt  and 
ready  for  the  reeeption  of  lunatica,  Ac.    By 
sect  66  they  are  directed  to  appoint  a  chaplain 
for  the  Asylum,  and  also  a  medical  aaperia- 
tendent,  the  latter  of  whom  must  be  resident 
in  it    The  committee  of  a  Lunatic  Asyiam 
under  this  Act  appropriated  for  their  ebaplain 
a  residence  on  ground  purchased  aiaet  tha 
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pAsfing  of  the  ststBto,  bat  detaobed  from  tbe 
As jlnm  baildings ;  and  appropriated  for  tbeir 
medical  SQperintendent  a  house,  reasonably  fit 
for  a  person  in  his  station  of  life  and  his  fami- 
ly, being  on  land  parehased  when  the  Asylum 
Was  first  erected,  adjoining  to  it,  but  not  being 
within  the  curtilage,  and  be  discharged  a  por- 
tion of  his  oflicial  duties  in  that  house.  Held, 
that  the  chaplain  was  rateable  to  the  relief  of 
the  poor  like  any  other  occupant,  according  to 
The  Parochial  Assessments  Act;  but  that  by 
force  of  sect  36,  the  medical  superintendent 
was  liable  to  be  rated  only  according  to  the 
value  or  rent  of  the  land  at  the  time  it  was 
purchased.  Congnte  and  Brtuhfieidf  appel- 
lants, Th4  Overteert  of  Upton,  respondents,  867 

Pauper.    See  Tjlvper,  Lukatxc. 

MAINTENANCE. 
Of  bastard  child.    See  Babtabd  Chiu>. 
Of  wife.    i9«e  pAvraft  LvtrATXO. 

MANDAMUS. 

I.  After  judgment  on  a  writ  of  mandamus 
to  restore  the  prosecutor  to  the  office  of  Assist- 
ant of  The  Saddlers'  Company,  he  serTed  sere- 
ral  members  of  the  Company  with  a  paper 
writing,  purporting  to  be  a  peremptory  man- 
damus :  and  at  a  meeting  of  the  Court  of  As- 
sistants, at  which  he  was  present,  the  paper 
writing  was  read  as  a  copy  of  the  peremptory 
mandamus,  and  the  defendants  restored  him 
and  paid  him  fees  for  attending  the  Court,  and 
the  costs  and  damages  recovered  by  the  judg- 
ment. The  paper  writing  was  a  fictitious  docu- 
ment The  prosecutor  was  afterwards  suspend- 
ed for  offensive  conduct  at  meetings  of  the  Court 
He  then  issued  a  peremptory  writ  Held,  that 
this  writ  was  unnecessary,  and  it  was  quashed. 
The  Queen  v.  The  Saddlere'  Company,  670 

II.  By  Stat  21  k  22  Vict  o.  00,  s.  29,  if  a  me- 
dieal  practitioner  shall,  after  due  inquiry,  be 
judged  by  the  General  Council  of  Medical 
Bdueation  and  Registration  of  the  United 
Kingdom  to  have  been  ''guilty  of  infamous 
conduct  in  any  professional  respect,"  they  may, 
if  they  see  fit,  erase  his  name  from  the  regis- 
ter. Where  a  medical  officer  has  been  so  ad- 
judged guilty  by  the  Qenerai  Council,  and  his 
name  erased  from  the  register,  a  mandsmus 
will  not  lie  to  restore  it    Ex  parte  La  Mert, 
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MARINE  INSURANCE. 

I.  In  June,  1859,  the  owners  of  a  ship  valued 
at  17,000/.  caused  themselves  to  be  insured  by 
policies  in  the  usual  form  for  16,000^  from 
Bom^y  to  Liverpool.  When  off  Algoa  Bay 
the  encountered  very  severe  weather,  and  sus- 
tained such  damage  that  it  became  necessary 
to  put  into  Port  Louis,  in  Mauritius,  where  she 
arrived  on  the  21st  August  On  the  8th  Sep- 
taabsTi  the  master  wrote  to  the  owners  at  Bel- 


fast a  letter  which  they  received  about  the  lOtI 
October,  giving  a  detailed  account  of  the  da- 
mage which  the  ship  had  met  with,  and  esti- 
mates of  the  probable  expenses  of  repairing 
and  refitting  her,  Ac  On  the  16th  the  owners 
wrote  a  letter  to  the  captain,  in  which  they  lefl 
him  to  act  as  he  considered  best  for  the  inte- 
rests of  all  concerned.  On  the  8th  December 
the  captain  wrote  a  letter  to  the  owners,  which 
they  received  on  the  9th  January,  1860,  stating 
that  he  had  made  up  his  mind  to  abandon 
and  sell  the  hull,  Ac,  on  account  end  for  the 
benefit  of  all  concerned.  On  the  13th  December 
he  attended  before  a  notary  public,  and  formally 
declared  that  he  abandoned  the  ship  to  the 
underwriters.  On  the  7th  January,  1800,  the 
ship  was  sold  by  auction  under  his  orders, 
and  was  afterwards  broken  up.  The  owners 
had  bought  the  ship  in  1866  for  20,000^,  and 
20  per  cent  would  be  a  reasonable  deduction 
in  respect  of  wear  and  tear  at  the  time  when 
the  policy  attached.  The  cost  of  building  such 
a  ship  at  that  time  would  have  been  20,000/. ; 
and  the  cost  of  repairing  her  10,600/.  Her  value 
after  she  had  been  repaired  would  have  been 
7600/.,  she  being  a  vessel  of  exceptional  tise 
and  class ;  but  an  owner  wanting  such  a  ship 
for  the  particular  purposes  of  his  trade,  and 
having  to  elect  either  to  sell,  or  to  repair,  or  to 
purchase,  would  ha^o  elected  to  repair  her,  for 
such  a  vessel  eonld  not  have  been  built  or  pur- 
chased at  that  time  for  so  small  a  sum  as 
10,600/.  On  a  case  stated  between  the  owners 
and  an  underwriter,  the  Court  having  power  to 
draw  inferences  of  fact :  Held, 

1.  Per  Erie,  C.  J.,  Pollock,  C.  B.,  Williamg, 
J.,  and  Channell  and  Wilde,  Bs.,  affirming  the 
judgment  of  the  Court  of  Queen's  Bench,  Mar- 
tin, B.,  and  Keating,  J.,  dissentientibus,  that 
there  was  only  an  average,  and  not  a  construct- 
ive total  loss. 

2.  Per  Erie,  C.  J.,  Pollock,  C.  B.,  Williams 
and  Keating,  Js.,  Channell  and  Wilde,  Be., 
Martin,  B.,  disscntiente,  that  the  notice  of 
abandonment  was  not  in  time.  Oraiuger  y. 
Martin,  9 

II.  Pending  an  action  it  was  agreed  that  the 
proceedings  should  be  stayed,  and  that  no  judg- 
ment should  be  signed  if  a  mortgage  on  the 
defendants'  ship  for  6350/.  were  delivered  to 
the  plaintiff  within  one  week,  and  so  long  as 
the  amount  above  mentioned  was  kept  insured. 
A  policy  was  then  effected,  which  expired  on 
the  23d  September.  On  the  22d  the  secretary 
of  the  defenduats  wrote  to  insurance  brokers  In 
London  to  effect  an  insurance,  but  in  conse- 
quence of  some  doubt  about  the  stamp,  and 
tho  absence  of  the  secretary  of  the  insurance 
Company,  policies  were  not  issued  until  tha 
30th,  though  dated  on  the  24th  and  27th.  They 
were  issued  in  pursuance  of  the  instructions 
given  on  the  22d,  and  the  slips  for  the  same 
were  delivered  on  that  day,  which,  according 
to  the  practice  of  insurance  Companies,  art 
considered  honorary  engagements.   The  plaia- 
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tiff  hftTing  iigned  jodgmont  and  Suned  eze> 
eiition»  the  Coart  raftised  to  intarferoy  ii  the 
dafenduiti  bad  not  performed  their  nnderiftk- 
ing,  aod  jndgmeot  wm  not  signed  againat 
good  faith.  Barry  r.  TKb  Ortat  Ship  Company, 
Limited^  656 

S^e  Prihczpal  AMD  Aom.    [Cobpobatioit.] 

MARRIAQB. 

jSSm  Coubt  fob  Divobcb  aho  Matrimoitxal 

Causbs. 

MATOR  OF  BOROUQH. 

8f  JutncB  or  tbb  Pbacb,  or  thb  Quobdm, 

IL 

MEDICAL  RBQISTER. 
Set  Mandahdb,  IL 

MEDICAL  SUPERINTENDENT. 

Sf  LUXATIC  ASTLUM. 

MEDIUM  FILUM  VLfi. 
8e€  Mbtbopolib  Local  Mabaobmbbt  Act. 

MEMORANDA. 
Of  Trinity  Yaoation,  1863,  490. 
Of  Miebaelmaf  Term  and  Vaeation,  1863,  673. 
Of  Hilary  Term,  1864,  995. 

MENS  RE^ 
Sm  JnsncB  or  tbb  Pbacb,  Jobibdiction  or. 

METROPOLIS     LOCAL     MANAGEMENT 

ACT. 

I.  Port  of  the  parish  of  A.  was  comprised 
in  the  F.  and  H.  sewerage  district,  eonstitn- 
ted  by  the  Metropolitan  Commissioners  of  Sew- 
ers under  stat.  11  A  12  Vict.  e.  112,  whoso 
powers  expired  upon  the  passing  of  the  Metro- 
polis Local  Management  Act,  18  A  19  Vict,  c 
120.  The  whole  of  the  parish  is  without  the 
limits  of  the  Metropolis,  as  defined  by  the  lat- 
ter statute.  By  sect  181,  all  debts  and  liabi- 
lities of  the  sewerage  districts  under  the  Metro- 
politan Commissioners  of  Sewers  are  continued, 
and  the  sums  required  for  payment  thereof  are 
to  be  raised  by  the  Metropolitan  Board  of 
Worlis  in  those  districts  "  in  like  manner  as 
the  expenses  of  such  Board  in  the  execution 
of  this  Act;"  and  in  case  any  district  is  wholly 
or  in  part  without  the  limits  of  the  Metropolis, 
as  defined  by  the  Act,  the  Metropolitan  Board 
are  to  issue  precepts  to  the  overseers  of  the 
parish  in  which  any  part  without  those  limits 
is  comprised,  requiring  payment  of  the  neces- 
aary  sums.  At  the  expiration  of  stat.  11  A 
12  Vict.  0.  112,  a  sum  waa  chargeable  upon 
the  rates  authorised  to  be  levied  in  the  F.  and 
H.  "swerage  district;  and  the  Metropolitan 


I  Board  of  Worka  iaaned  their  precept  Co  tW 
overaeera  of  A.  to  pay  a  specified  sum,  whick 
they  charged  upon  that  part  of  the  parish 
which  had  been  included  in  that  dictrici  **  for 
defraying  the  expenaea  of  the  said  Board  in 
the  execution  of  the  said  Act,"  and  whick 
they  had  aaaeaaed  upon  that  part  of  the  pariak 
'<for  Buch  purpoae."  The  orersccrs  baring 
made  default,  a  rate  was  made  by  H.,  a  pcrwm 
appointed  by  the  Metropolitan  Board,  "for 
levying  on  the  said  part  of  the  said  parish  of 
A.  the  sum  of,  Ac,  required  by  the  Metropoli- 
tan Board  of  Worka  for  the  pnrpoaea  of  tka 
aaid  AcL"  Upon  an  application  to  a  ma^i*. 
trate  to  issue  his  warrant  to  enforce  paywkeai 
of  the  rate :  Held,  that  the  rate  waa  bad  oa 
the  face  of  it,  as  being  for  a  purpoae  for  wbiek 
the  Metropolitan  Board  had  no  power  to  oaak^ 
it  TAe  ^Men  r.  Ingham,  Eirquirt,  omd  MTiU 
liam§on,  20S 

II.  An  Act  of  80  Car.  2,  **  for  making  part 
of  the  parish  of  St  Martin  in  the  Fidda  a  acw 
parish,  to  be  called  the  parish  of  S4. 
Anne  within  the  Liberty  of  Wcatmliiater,'* 
enacted  that "  all  that  precinct  included  witkim 
the  bounds  hereafter  expreased,  that  ia  to  aay, 
all  the  houses,  tenements,  landa,  and  groaads 

beginning  at,  Ac with  all  the  east  side  of 

Soho  Street  to  the  sign  of,  Ac,  being  th«  cor- 
ner  house  at  the  north  end  of  the  aaid  Sobo 
Street  abutting  upon  the  king's  highway  or 
great  road,"  now  Oxford  Street,  "  with  all  the 
houses  and  grounds  abutting  on  and  npoa  tb« 
said  road  leading  from  the  said  sign  of,"  Jte^ 
should  be  a  new  parish.    Before  the  paasiag 
of  The  Metropolitan  Local  Maoageiaent  Ae^ 
18  A  19  Vict  e.  120,  and  aOer  the  passing  of 
it   down    to  the  making  of  the  order    after 
mentioned,  the  vestry  of  the  parish  of  St  Mary- 
lebone  paved  the  whole  of  Oxford  Street     On 
the  6th  March,  1857,  the  Metropolitan  Board 
of  Works  made  an  order  in  pursuance  of  sect 
140,  by  which,  after  reciting  that  Oxford  Street 
waa  in  more  than  one  parish,  that  is  to  say, 
in  the  parishes  of  St.  Marylebone,  St.  6.,  St 
J.,  and  St  Anne  Soho,  the  whole  of  It  was 
placed  under  the  management  of  the  Teatry  of 
St  Marylebone    for   the  purpoae  of  paving, 
Ao.    And  on  the  14th  August,  the  vestry  of 
St  Marylebone,  pursuant  to  sect  160,  made 
an  order  on   the   Board  of  Works    for  the 
Strand  District,  by  which,  after  reciting  the 
former  order  and  that  the  vestry  roqnired  the 
sum  after  mentioned  for  the  expenses  of  execut- 
ing the  Act  in  the  part  of  Oxford  Street  which 
is  in  the  parish  of  St  Anne  Soho,  so  placed 
under  their  management  it  was  ordered  that 
4H02.  10s.  9d.  be  paid  to  them  by  the  Board  of 
Works  for  the  Strand  District    Upon  a  retara 
to  a  mandamus  to  the  Board   of  Works   tot 
the  Strand  District,  which  eommanded  then 
to  pay  the  sum  of  money  which  the  vcsHy 
required  for  defraying  Che  expenses  of  exeeoft- 
ing  the  Act  in  that  part  of  the  parish  of  64 
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Anne  Soho  plaoed  under  their  mansgement  hj 
the  order  of  the  Metropolitan  Board  of 
MTorka : 

Held,  by  the  Exchequer  Chamher,  affirming 
the  judgment  of  the  Qaeen's  Bench, 

1.  That  the  northern  boundary  of  the  parish 
of  St.  Anne  Soho  extends  to  the  medium  fllum 
Tim  of  Oxford  Street,  and  therefore  that  part 
of  Oxford  Street  was  within  the  parish  of  St. 
Anne  Soho. 

2.  That  it  was  no  answer  to  the  writ  that 
the  order  of  the  Tcstry  of  St.  Marylebone 
was  made  for  expenses  incurred  before  the  date 
of  the  order  of  the  Metropolitan  Board  of 
Worlis,  or  that  the  order  of  the  vestry  ordered 
more  than  was  due. 

3.  Quctre,  whether  there  was  a  remedy  for  an 
orercharge  in  the  order  of  the  vestry  by  going 
before  the  auditors  of  the  accounts  of  the 
District  Board,  under  stat.  18  A  19  Vict  e. 
120,  s.  195,  or  sUt.  25  A  26  Viet  e.  102,  s.  88. 
Th4  Queen  t.  The  Board  of  Worka  for  the 
Strand  Di§triet,  626 

MBTROPOLITAK. 

Building  AcL 

I.  By  The  Metropolitan  Building  Act,  1855, 
18  A  19  Vict  e.  122,  s.  12;  walls  are  to  be  con- 
■truoted  of  such  substances  and  in  such  man- 
ner as  are  mentioned  in  Schedule  I.  By  sect 
80,  "notwithstanding  anything  herein  con- 
tained, every  public  building,  including  the 
walls,  Ac,  shall  be  constructed  in  such  man- 
ner as  may  be  approved  by  the  district  snr- 
▼eyor,  or,  in  the  event  of  disagreement,  may 
be  determined  by  the  Metropolitan  Board;  and, 
aave  in  so  far  as  respects  the  rules  of  construc- 
tion, every  public  building  shall  throughout 
this  Act  be  deemed  to  be  included  in  the  term 
building,  and  be  subject  to  all  the  provisions 
.of  this  Act  in  the  same  manner  as  if  it  were  a 
building  erected  for  a  purpose  other  than  a 
public  purpose."  Schedule  I.  is  divided  into 
**  Preliminary."  **  Part  I.  Rules  for  the  walls 
of  dwelling-houses."  "  Part  II.  Rules  for  the 
walls  of  buildings  of  the  warehouse  class." 
Clause  8  in  the  preliminary  part  regulates  the 
footings  of  walls.  Sect.  3,  the  interpretation 
.elau3e,  defines  a  public  building  to  mean  a 
ehuroh,  Ac.  Upon  an  information  against  a 
builder  employed  in  building  a  church  fur  non- 
eompliance  with  a  notice,  under  sect  45,  by 
the  district  surveyor  to  malce  the  footings  of 
the  walls  according  to  clause  8,  a  justice  of  the 
peaco  acting  under  sect  46  ordered  compliance. 
Held,  that  the  manner  of  erecting  public  build- 
ings was  not  regulated  by  the  rules  of  construc- 
tion in  the  Act,  but  by  the  discretion  of  the  dis- 
trict surveyor,  subject  to  an  appeal  in  case  of 
disagreement  to  the  Metroplitan  Board  of 
VTorks,  and  that,  clause  8  in  the  preliminary 
part  of  Schedule  I.  being  a  rule  of  construction, 
the  order  was  bad.     The  Queen  v.  Carmthere, 
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II.  QHcnre,  whether,  if  a  publie  building  ia 
being  erected  in  a  manner  not  approved  by 
the  district  surveyor  or  by  the  Metropolitan 
Board  on  appeal  to  them,  there  is  a  remedy  un« 
der  sect  45.  Jd. 

Police. 

An  allowanee  granted  by  order  of  the  Secre- 
tary of  State  to  an  officer  or  constable  of  the 
Metrop<rfitan  Police,  charged  on  the  superan- 
nuation fund  created  by  stat  2  A  3  Vict.  c.  47, 
ss.  22-3,  is  not  payable  as  matter  of  ri^ht,  and 
may  be  revoked  at  any  time  by  the  Secretary 
of  State  in  his  discretion.  The  Queen  v.  The 
Seceiver/or  the  Metropolitan  Police  JDietrietf 
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Sewers.    See  Mithopolis  Local  MAHAomsHf 
Act,  L 

MIKE. 

A  person  entitled  to  the  minerals  under  the 
land  of  another,  with  license  to  malie  a  mine- 
shaft  opening  into  it,  is,  in  the  absence  of  any 
stipulation  to  the  contrary,  under  a  legal  obli- 
gation to  the  owner  of  the  surface-soil  to  fence 
the  shaft  so  as  to  prevent  its  being  a  source  of 
danger  to  his  cfittle  which  maybe  upon  it;  and 
is  liable  to  an  action  for  injury  accruing  to 
those  cattle  for  want  of  such  fencing.  In  re 
Williame  v.  Qroueott  and  another,  149 

See  Sbttlement. 

MINERALS. 
See  MiNB. 

MONEY  HAD  AND  RECEIVED. 
See  Principal  and  Agent. 

MORTGAGE. 
See  Account  Stated.  Fbbight,  IV.  Lxcbnsb. 

MOTHER,  ADMINISTRATOR  OF. 
See  Babtabd  Child. 

MUNICIPAL  CORPORATION. 

The  Municipal  Corporation  Act,  1859,  22 
Vict  0.  35,  s.  9,  makes  it  an  offence  to  person- 
ate or  induce  another  to  personate  any  person 
entitled  to  vote  at  an  election  of  councillorty 
or  falsely  assume  to  act  in  the  name  or  on 
behalf  of  such  person,  or  wilfully  make  a  false 
answer  to  any  of  the  questions  mentioned  in 
the  Act  A.,  induced  by  B.,  handed  to  the 
officer  at  the  place  of  voting  a  nomination 
paper  signed  by  C ,  a  person  entitled  to 
vote,  but  when  asked  whether  he  was  the  per- 
son whose  name  was  signed  to  the  voting  paper 
answered  **  No."    Held, 

1.  That  the  offence  of  personating  waf 
eomplete. 

2.  That  a  conviction  of  B.  for  the  offenca 
of  inducing  A.  to  personate  need  not  set  out 
the  means  of  inducement 

3.  That  it  was  not  neceuiary  thai  the  eon- 
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▼iotion  shottkl  show  ihst  ibe  elMtion  was  d«1j 
Md.     TU  Qu4tn,  ▼.  Bt^ue,  715 

See  JvsTicB  or  thi  Pbacc,  or  ths  Quobum. 

IL 

NATURAL  WATERCOURSE. 

iSm  KvriBANOBi  L 

NAVAL  DISCIPLINE  ACT. 
See  IirDicrVBiTT,  II. 

NAVIGABLE  RIVER. 
See  FiSHiNa. 

NAVIGATION. 
See  Tamab  Marurb  Natioatiov  CoKPAjrr. 

NECESSITY,  WORE  OF. 
See  Sabbath  Bbbakuto,  L,  III. 

NEGLECT,  CONTINUOUS. 
See  Vaccivatiov. 

NEGLIGENCE. 
See  Dbath  bt  Nbgliobitcb. 

NON-NAVIGABLE  RIVER. 
See  Jubtiob  of  thb  Pbagb,  Jubibdictiok  of. 

NOTICE. 

Of  abandonment    See  Mabibb  Ihsubahcb,  I. 

Of  action.    See  Cobbtablb,  Actiob  against. 

Of  appeal  at  Qnarter  Seisions.    See  Quarter 
Sessions,  Practicb  at. 

Of  ohargeability.     See  Quarteb  Sessions, 
Practicb  at. 

NOXIOUS  VAPOURS. 
See  NvriSANCB. 

NUISANCE. 

I.  A.  was  possessor  and  oeeapier  of  an  ancient 
mill  and  lands  adjoining,  and  carried  on  tberein 
the  baslness  of  amannfactarer  of  paper,  wbiob 
bad  from  time  immemorial  been  carried  on  in 
tbem.  Tbe  mill  and  lands  were  situate  in  a 
▼alley  at  tbe  foot  of  a  range  of  bills  sloping 
towards  and  terminating  in  a  tall  precipitous 
rock  abutting  upon  tbem.  Inside  tbis  rock, 
and  at  tbe  elevation  of  a  iew  feet  above  tbe 
lands,  was,  from  time  immemorial,  a  natural 
cavern,  and  tbe  water  produced  bj  tbe  rain- 
fall on  a  portion  of  the  bills  ran  by  under- 
ground passages  into  it,  and,  after  traversing 
tbe  floor  of  tbe  cavern  in  a  defined  stream, 
flowed  by  an  underground  passage  out  of  tbe 
eavem  into  an  open  natural  basin  in  tbe  lands 
«f  A.,  and  from  tbenoe  in  an  open  and  defined 


stream  to  the  mill  in  a  pure  and  unpolloted 
state.  In  tbe  year  1857,  B.  became  possesior 
and  occupier  of  land  and  premises  on  tba 
summit  of  the  bills,  at  a  bigber  elevation  than 
tbe  cavern,  and  worked  on  them  a  machinery 
for  extracting  from  tbe  soil  minute  partielca 
of  lead  intermixed  with  it.  In  working  thia 
be  constructed  eigbt  "buddies,"  or  circular 
pits,  in  tbe  surface  of  tbe  ground,  into  which 
water  was  brougbt  tbrongb  artificial  cnta. 
From  tbese  buddies  polluted  water  wna  dis- 
ebarged  into  drains  communicating  with  tw 
"swallets,"  or  natural  rents  existing  fhnn  tiaw 
immemorial  in  tbe  limestone  rock  of  the  hiDs^ 
and  having  an  under-ground  passage  f«r 
water  communicating  with  an  outlet,  at  which 
the  water  escaped  in  an  open  stream  at  their 
foot.  The  water  passages  from  tbese  twfr 
swallets  eommnnicated  with  the  cercn; 
through  which  the  polluted  water  flowed,  and 
f^m  thence  mingled  with  tbe  stream  flowing 
through  the  eavem  into  the  basin,  and  tfacace 
to  A/s  lands  and  mill,  whereby  tbe  water  wna 
fouled:  held  that  an  action  for  fouling  the 
stream  was  maintainable  by  A.  against  B. 
Hodghineon  v.  Ennor, 

IL  In  an  action  for  a  nuisance  to  a 
suage,  dwelling-bouse,  and  premises  canccd  hy 
noxious  vapours  proceeding  fh>m   smdHagw 
works  upon  land  of  tbe  defendants,  te  wki^ 
tbe  defendants  pleaded  the  general  iasen^  tbe 
Judge  laid  down  the  law  to  the  jury,  that 
man  is  bound  to  use  bis  own  property  in 
a  manner  as  not  to  injure  the  property  of  hja 
neigbbour,  unless  by  tbe  lapse  of  a  ecrtaift 
period  of  time,  he  has  acquired  a  preeeriptiTe 
right  to  do  so.    But  that  the  law  does  aet 
regard    trifling    inconveniences;    everytbing 
must  be  looked  at  from  a  reasonable  poimt  ef 
view;    and  therefore,  in  an    action   for  bii>- 
sanee  to  property  by  noxions  vapours  arxaJBg 
on  tbe  land  of  anotber,  the  injury  to  he  actio*. 
able  must  be  such  as  visibly  to  diminish  the 
value  of  tbe  property  and  tbe  comfort  mttA 
eojoyment  of  it.    Tbat,  in  determining  that 
question  tbe  time,  locality,  and  all  the  eirewm- 
stances   sbould  be  taken  into  consideration ; 
tbat  in  counties  wbere  great  works  have 
erected  and  carried  on,  which  are  the 
of  developing,  the  national  wealth, 
must  not  stand  on  extreme  rigbts  and 
actions  in  respect  of  every  matter  of  annoy. 
ance,  as,  if  tbat  were  so,  husinesa  coald  not 
be  carried  on  in  tbose  places.    And  be  directed 
tbem  to  find  accordingly.    Held  by  tbis  Coart, 
and  affirmed  by  tbe  Exchequer  Chamber,  w 
misdirection,  as  being  in  accordance  with  the 
decision  of  the  majority  of   the    Court    of 
Exchequer  Chamber  in  Bamford  r.  Tnmley.  S 
B.  A  S.  66.     Tipping  v.  Tke  SL  UeUm'e  5m*« 
ing  Company  (Limited),  COS 

[IIL  A.  brought  an  sction  against  a  smelting 
company  for  injuring  bis  trees  and  sbrube  hy 
noxious  vapours,  and  the  learned  Jadgc^  at  tht 
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trUl,  directed  the  jnrj  to  And  for  the  plaiotaii; 
if  the  evideDce  latiified  them  that  real,  lenil- 
bl«  ii^ii'y  ^*^  ^^^  <^<>oe  to  the  eojoyment  or 
Talae  of  A.'s  property  by  saeh  Taponn.  The 
jwry  found  for  the  plaintiff: — Ileld,  that  the 
learned*  Jadge  had  rightly  directed  the  Jury, 
and  that  the  defendants  were  liable  for  lenii- 
ble  Injury  done  to  the  plaintiff's  property, 
notwithitanding  that  their  bnaineii  was  an 
ordinary  bm incM,  carried  on  in  a  proper  man- 
Ber»  and  in  a  neighbourhood  more  or  leu  de- 
▼oted  to  manufacturing  purposee.  St.  HeUn't 
Smelting  ComjMny  {Limited)  r.  Tipping,   1093] 

OCCUPATION. 
See  Rati,  Poob.    fiBTTUXBXT,  I.,  IL,  V. 

OFFER  OF  COMPENSATION. 

See  Lavdi  Claubbb  ConbOlidatiov  Act, 
IIL,  IV. 

ORDER. 

If  or  axpeniei  under  Metropolii  Local  iCaaage- 
ment  Act  See  Mbteopolib  Local  Ma* 
VAOBVBXT  Act,  IL 

Of  Poor  Law  Board.    See  Dibcbbtiok  or  Jus- 

TICB  or  TBB  PbACB. 

Of  removaL    See  Qvtabtbb  SMSiovif  I.,  11., 
.    and  Pbaoticb  at. 

OVERCHARGE. 
See  Mbtbopolib  Locai.  MAVAOBMMt  Act^  11. 

OVERSEER  OF  THE  POOR. 

I.  The  appointment  of  one  penon  only  ae 
oreneer  of  the  poor  ef  a  parish  is  void  under 
Stat.  43  Elii.  c  2,  s.  1,  which  requires  the 
'appointment  to  the  ofioe  of  **  tonr,  t&ree^  or 
two  substantial  householders,"  although  there 
la.  BO  other  householder  resident  in  the  parish 
but  the  person  appointed.  The  Qeeen  y. 
Comeiue^  849 

II.  To  bring  a  place  within  the  meaning  of 
fltak  20  Vict  c  19,  s.  3,  which  enacts,  that  "if 
in  any  extra-parochial  place  it  shall  appear  to 
the  Justices  that  two  oVerseers  cannot  eon- 
▼eniently  be  appointed  from  the  inhabitant 
householders  thereof,  such  justices  may  appoint 
one  only,"  it  is  not  tufieient  that  the  Regis- 
trar-Oeneral,  in  his  report  on  the  census,  enter- 
ed such  place  as  extra-parochial,  if  in  fact  it  is 
not  eztni«pBrechial,  nor  reputed  to  be  iueh. 

See  MBTBorouB  Local  Maha«bi»«t  Aoi^  L 

OWNER. 
Of  tnlne.    See  MiBB. 
Of  suHSmo.    See  Utwm, 

PARISH. 
See  MBTBoroLTt  Local  MA«A«nhiiT  Act.  . 
».  A  S.,  VOL.  IV.— 43 


PARISHES,  UNION  OF. 
For eeelesiastical  purposes.  See  Bvbial  Boabdw 
For  settlement    See  Sbttlbmbnt,  IV. 

.  PARLIAMENTARY  SURVEY. 
See  Ratb,  Hmbwat. 

PARTY  NOT  ON  THE  RECORD,  COSTS 
AGAINST. 

See  E#BonrBBT. 

[PATENT. 

L  In  an  action  for  the  infringement  of  a 
patent,  it  appeared  that  the  plaintiff's  specillca- 
tlon,  dated  the  13th  July,  1849,  was  for  "  a  new 
manufacture  of  capsules,  and  of  a  material  t4 
be  employed  therein,  and  for  other  purposes.'' 
After  describing  the  invention  it  proceeded :— ; 
"The  new  manufacture  of  a  material  to  be 
employed  in  the  manufacture  of  capsules,  and 
for  other  purposes,  consists  in  combining  lead 
with  tin,  by  corering  the  lead  with  tin  over  one 
or  both  surfaces  of  the  lead,  and  reducing  th« 
two  metals  In  their  conjoined  state  into  thii| 
sheets^  of  a  thickness  suitable  for  the  purpose! 
to  which  they  are  to  be  applied."  It  then 
stated  that  the  material  was  to  be  prepared  hjf 
easting  the  lead  into  an  ingot,  which  (for  th# 
manufacture  of  capsules)  might  be  of  certai^ 
dimensions,  and  the  tin  into  an  ingot  of  t^e 
same  dimensions,  or  into  long  thin  strips  or 
certain  dimensions ;  that  the  lead  w^  to  bf 
passed  and  repassed  between  rollers  as  mant 
times  as  might  be  requisite  for  reducing  the  lea^ 
to  about  one^fourth  of  an  inch  in  thieknes8| 
and  in  like  manner  the  tin  was  to  be  roUef 
and  rerelled  as  many  times  as  might  bf 
requisite  for  redueing  it  to  about  one*twentiet^ 
part  of  the  thickness  to  which  the  lead  wa^ 
reduced.  Then  followed  minute  directions  (of 
the  mauufoeture  of  the  materials,  in  which  tl^ 
following  passage  eceurred : — **  And  the  mode 
of  proceeding  when  only  one  side  of  the  lead 
is  to  be  corered  with  tin  is  the  same  in  all 
respects  as  hereinbefore  described,  except  as  te 
applying  the  tin  to  only  one  side  of  the  lead  ^ 
the  time  when  a  thin  strip  of  tin  is  applied  to  k 
thicker  strip  of  lead  as  herein  before  descrit^ 
ed."  It  then  proceeded  : — '*  The  said  neir 
material  being  made  in  plates  or  sheets  o( 
adequate  thickness  and  sise,  may  be  employed 
for  other  purposes  for  which  thin  sheet  lead  dr 
sheet  tin  have  been  commonly  employe<f 
(specifying  some  of  them);  **or  for  lining  largi 
water  cisterns  and  other  purposes,  In  substitt- 
tion  for  the  thicker  sheet  lead  used  b)r 
plumbers."  I  am  aware  that  U  has  been  pro- 
posed to  cover  lead  with  tin,  by  applying  Uie 
tin  when  in  a  state  of  fusion  to  the  lead  wfa^ 
adequately  heated,  Ac.,  bat  the  adhesion  ef  tile 
iwe  iMUlt  la  Mf  Aeir  mntetinl  U  produeed  b/ 
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th«  agenej  of  moflbanieal  preMure;  and  I  with 
It  to  bt  mndentood  that  I  do  not  elaiia  tba 
•zolatWt  ate  of  tbt  soTeral  proceues  hereinbe- 
Son  deflcribod  or  referred  to."  The  claimi 
were — "Ftnt,  the  maDnfaetnre  of  the  new 
BUiterial,  lead  eombined  with  tin  on  one  or 
both  of  ita  snrfaoea,  by  rolling  or  other  mechan- 
ieal  preMnre  as  herein  dcfcribed;  secondly, 
the  manufaetnre  of  eapsoles  of  the  new  material 
ef  lead  and  tin  eombined  by  meehanioal  pre  a- 
aart  as  herein  described."  The  defendant, 
to  proTO  that  the  plaintiff's  patent  was  not 
new,  prodneed  the  apeeifieation  of  a  patent 
taken  out  by  D.  in  1804,  for  "a  new  article  of 
trade,  which  I  denominate  '  Albion  metal,'  and 
which  I  apply  to  the  making  of  linings  for 
•istems,"  Ac,  and  which  declares  that  the 
inTcntion  eonsisted  in  plating,  coating,  or 
uniting  lead  with  tin  plate,  to  be  applied, 
amongst  other  things,  for  linings  for  cisterns, 
and  that  the  operation  of  coating  or  plating 
lead  with  tin  might  be  performed,  amongst 
other  methods,  by  the  following : — *'  I  take  a 
plate  of  lead  and  a  plate  of  tin  of  eqnal  or 
iineqnal  thickness,  and  laying  them  together 
(their  surfaces  being  clean),  pau  them  between 
the  rollers  of  a  flatting  or  rolling  mill  with 
what  is  technically  called  '  a  hard  pinch,'  so  as 
to  make  the  metals  cohere.  If  after  the  first 
passage  of  the  plates  between  the  rollers  they 
do  not  suficienUy  cohere,  I  pass  them  a  second 
jsr  third  time,  or  more  until  a  sufficient  degree 
of  cohesion  is  produced."  No  user  of  D.'s 
patent  was  shown.  A  verdict  was  found  for 
the  plaintiff.  It  was  held,  by  Pollock,  G.  B., 
Iffartio,  Bramwell,  and  Channel!,  Bs.,  and 
Keating,  J.,  affirming  the  Judgment  of  the  Court 
•f  Queen's  Bench  (Williams  and  Willes,  Js., 
dissentient),  that,  upon  the  comparison  of  the 
spedfteation  of  D.'s  patent,  with  the  specifica- 
tion of  the  plaintiff's  patent,  the  plaintiff's 
patent  was  substantially  described  in  D.'s,  and 
therefore  that  the  plaintiff's  patent  was  void 
for  want  of  novelty.  On  appeal,  this  decision 
was  rcTersed.    Btttt  t.  M^tunet,  990 


II.  Bven  if  there  be  identity  of  language  in 
two  specifications,  yet  if  there  be  terms  of  art 
found  in  the  two  specifications,  It  is  impossible 
to  predicate  of  the  two  with  certainty  that  they 

.describe  the  same  identical  external  objecty 
snless  it  is  ascertained  that  the  tonus  of  art 
ssed  in  the  one  have  precisely  the  same  signi- 

.fieation,  and  denote  the  same  external  objects 
at  the  date  of  the  one  specification  as  they  did 

.at  the  date  of  the  other.  In  all  oases,  there- 
fore, where  the  two  documents  profess  to  de- 

jeribe  an  external  thing,  the  identity  of  sig- 
nification between  the  two  documents  eontain- 
ing  tha  same  description  belonp  to  the  province 
•f  OTldenee,  and  not  to  the  proTinee  of  construe- 

.tloB.  Id. 

in.  An  aateeedent  ■ptoifloatiott  li  sol  to  bo 


held  to  be  an  anticipation  of  a  sobecq«oBt  dia- 
covery,  nnleu  it  is  ascertained  that  the 
antecedent  specification  disclosea  a  practical 
mode  of  producing  the  result  which  is  the  effect 
of  the  subsequent  discovery.  Jd^ 

IV.  A  barren  general  description,  probably 
containing  some  suggested  information,  or 
involving  some  speculative  theory,  cannot  b« 
considered  as  anticipating  a  saboeqacat 
specification  of  Invention  which  involves  a 
practical  truth,  which  ia  productive  of  beneficial 
results,  unleu  you  ascertain  that  tha 
antecedent  publication  iavolvea  tho  sama 
amount  of  practical  and  useful  informatUisi. 

Id.] 

PAUPBB. 
See  JtraTics  or  tbb  Pbacb,  op  the  Qronrx. 

BatX|  PoOB,  YL     SXTTLXaSHTy  UL 

Lunatic. 

The  expense  of  the  maintenance  of  a  wife 
in  a  lunatic  asylum,  Ac,  she  having  been,  oa 
the  appKeation  of  her  husband,  reeeivcd  iate 
the  workhouse  aa  chargeable  to  the  pariah,  and 
removed  to  the  asylum  under  aa  order  obtained 
in  pursuance  of  stat.  10  A  17  Yki.  e.  97,  is 
relief  given  to  the  husband,  so  aa  to  prevcat 
his  acquiring,  under  stat  9  A  10  Vict.  e.  00,  a 
status  of  irremovability  by  residaaca  in  the 
parish  during  that  time.  Per  Cockbora,  C.  J., 
and  Blackbnra,  J.,  Wightman,  J.,  diaaeaticaa. 
Tke  Queen  v.  2%«  Oeereeere  of  Sl  Ceoeft, 
Bloomeburgp  100 

PATMENT. 
See  Bill  of  Salb,  U.    FsBiSHTy  I. 

PEACE. 

Clerk  of.    See  Quabtbb  Ssttiova,  Coan  or 
Appbal  at. 

Jnstioe  of  the.    See  JnancB  op  tbb  Pbacb. 

PENALTY. 
See  Abticlxd  Clxbk,  L,  IL     CoprawBtL 

CvrBSIBO,  PbOPAHX.      SaBBATB  BKBABDIb 

L    Vaccixatiob. 

pebemptoby  mandamus. 

See  Mabdabvs,  L 


PEBJUBY. 

Semhle,  that  taking  a  falsa  oath 
eourt-martial  is  peijury  at  eommoa  law. 
Qveen  r.  Beeme, 

See  Ibpictbbbt,  IL 

PEBSONAL  BBPBESENTATIVE. 
See  Dbatb  bt  Kbouobbcb,  IL 

PEESOKATION. 
See  MviricirAL  GoBrOBAiioBi 
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PLACE,  BXTRA-PAROCHIAL. 

Sm   DmCRETIOH    op   JuITICB   op  THfe    PlACB. 

Otbribbr  op  thb  Poob,  II. 
PLEA  TO  ACTION  ON  CONTRACT. 

Sft  COBTRACT. 

PLEA,  EQUITABLE. 
St€  Babxrupt,  IIL 

POACHING. 

Upon  an  information  agatnit  a  person  under 
•»M.  25  A  20  VicL  0.  114,  a.  2,  for  baring 
o».Ulaed  game  by  unlawfully  being  on  land 
in  eeattfh  or  purrait  of  game,  it  Is  not  neces- 
sary  to  prore  an  actual  search  of  tbe  person 
by  the  cwnitable  if  game  was  seen  upon  the 
person.     Hall,  appellanty  KnoXf  respondent, 

616 

POLICE. 
Sm  Mbtropolitab  Policb. 

POLICY  OF  INSURANCE. 

S*0   Mauibb   Ibburabob.     Pbivcipal   abd 

Agbbt. 

POLLUTING  WATERCOURSE. 
Sm  NnisABCB,  I. 

POOR  LAW. 

Auditor.    Ste  Sbttlbbbbt,  IV. 

Board.    See  Discrbtzob  op  Jubtzcb  op  tub 

Pbacb. 
Guardian.    See  Sbttlbmbbt,  IV. 

POOR-RATE. 
See  Ratb,  Poor. 

POSSESSION  OF  SHIP. 
See  Frbight,  IV. 

PRACTICE. 

At  Judges'  Chambers.  See  Salmob  Fibbbribs 
Act. 

Of  Insnranee  Companies.    See  Mabibb  Ibbvt- 

RABCB,  IL 

At  Quarter  Sessions.    See  Quartbb  Sbbbiobb. 
PRIMARY  EVIDENCE. 

See  EVIDBBGB. 

PRIVATE  RIQHT  OF  FISHERY. 

See  JUSTICB  OP  TBB  PbACB,  JuBISDICTIOB  OP. 

PRINCIPAL  AND  AGENT. 

A.,  as  agent  for  a  foreign  owner,  entered 
IdIo  ft  policy  of  insncauM  on  %  ship  in  the 


usual  form.  At  the  time  of  effeetiog  the 
insnranee,  A.  was  in  possession  of  a  letter 
from  the  eaplain,  informing  him  that  the 
ship  had  received  iojary,  which  fact  he, 
without  fraudulent  intention  to  deceive, 
omitted  to  disclose  to  the  underwriters.  Tho 
ship  was  lost,  and  B.,  one  of  the  underwriters, 
paid  to  A.  his  amount  of  the  insurance ;  but, 
having  subsequently  become  acquainted  witb 
the  above  oircumstance,  brought  an  action  for 
money  had  and  received  against  him  to  recov-  j 
er  it  back.  A.,  before  he  was  aware  of  B.'s 
intention  to  dispute  the  policy,  and  acting  bonft 
fldo  throughout,  transmitted  to  his  principal 
the  money  he  had  received  from  the  various 
underwriters;  with  the  exception  of  a  certain 
amount  for  whieh  he  had  allowed  the  principai 
credit  in  a  settled  account,  and  of  another 
whieh,  with  the  authority  of  the  principal,  he 
had  expended  in  a  suit  brought  by  him  on 
behalf  of  the  principal  against  C,  another 
underwriter  on  the  policy  ;  held, 

1.  (In  accordance  with  the  decision  in 
Russell  V.  Thornton,  4  H.  A  N.  788,t  affirmed 
on  error,  6  Id.  140),  that,  in  consequence  of 
the  eoneealment  from  the  underwriters  of  the 
fact  stated  in  the  captain's  letter,  the  policy 
was  voidable  at  the  election  of  the  underwriters. 

2.  That  A.  being  only  an  agent,  of  which  B. 
was  aware,  and  having,  without  notice  of  B.'s 
intention  to  repudiate  the  contract,  paid  ovet 
to  his  principal  the  amount  received  from  the 
underwriters,  B.  was  not  entitled  to  reoover 
back  from  A.  his  amount  of  the  insurance. 

S.  That  there  was  no  difference  in  this 
respect  between  the  money  actually  paid  over 
by  A.  to  his  principal,  and  the  moneys  which 
bad  either  been  allowed  in  account  between 
them  or  expended  in  the  suit  against  C 
Holland  v.  Bueeell,  14 

See  DocuMBBTB,  Ibbpbctiob  op. 

PRINCIPAL  AND  SURETY. 

I.  By  a  deed  of  arrangement  under  The 
Bankruptcy  Law  Consolidation  Act,  1S49,  it 
was  proposed  that  P.  should  carry  on  his 
business  under  inspectorship  for  the  benefit 
of  all  his  creditors ;  that  the  plaintiffs,  credit;- 
or  of  p.,  who  held  various  secnrlties  for  their 
debt,  should  be  paid  a  certain  sum  in  fVill,  and 
a  composition  on  the  residue  of  their  debt  by 
instalments,  they  covenanting  not  te  enforce 
olaiips  against  any  parties  to  the  bills  in  their 
hands  who,  as  between  themselves  and  P.,  were 
not  then  liable  on  the  bills ;  but  the  rights  of 
the  plaintiffs  against  all  parties  to  the  bills  in 
their  hands  (whether  liable  or  not  to  P.  aa 
between  him  and  sueh  parties),  were  not  to  ba 
pntJudiced  in  the  event  of  the  proposals  not 
being  earried  into  effect.  It  was  provided  that 
the  creditors  (except  as  mentioned  in  the  pro- 
posal) who  should  exeeute  the  deed,  and  who 
should  hold  any  securities  upon  which  any 
other  persons  should  b«  liable,  should  not  ba 
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pr^ndioed  m  to  their  rights  and  remediet 
•gainst  auoh  psrsons :  and  that  the  deed  should 
not  extend  to  prevent  the  creditors  parties 
thereto,  other  than  as  prorMed  for  in  the  pro- 
posal, from  enforelng  or  otherwise  obtaining 
the  full  benefit  of  any  mortgage,  Ac,  npon 
any  estate  or  effects,  whether  belonging  to 
P.  or  any  other  person,  or  from  suing  any 
•ther  persons  who  might  be  liable  or  account- 
able for  the  payment  of  all  or  any  part  of 
their  debts  either  as  drawers,  endorsers,  or 
aeeeptors  of  any  bills  of  exchange,  Ac.  Under 
this  deed,  which  was  in  force  for  more  than 
two  years,  time  was  given  to  P.  the  principal 
debtor;  he  then  made  default  in  paying  the 
irst  instalment  In  aa  action  against  the 
acceptor  of  one  of  the  bills  of  excfaaage,  ef 
which  the  plaintiffs  were  holders  at  the  time 
when  the  deed  was  executed,  and  which  the 
defendant  had  accepted  for  the  aocommoda- 
tioa  of  P.,  though  the  plaintUh  had  no  notice 
of  that  fact :  held,  that  the  eflfoct  of  the  deed 
was  to  discharge  the  defendant  in  equity, 
and  therefore  there  was  an  equitable  defence  to 
Ihe  action.     BaiUff  t.  Mdtcmrd;  761 

•  IL  Qmire,  whether,  la  order  to  enable  a 
rarety  to  raise  mt  law  a  defence  on  tbe  ground 
thai  time  has  been  giren  te  the  principal,  it  is 
uecessary  to  show  that  the  original  contract 
between  the  plaintiff  and  defendant  was  that 
•f  creditor  and  surety  f  Jd, 

PROFANE  CURSING. 
S*§  Cuatiirtt,  PnovAiin. 

PROFITS  OF  BSNBFIOB. 
St€  Bankbvpt,  y. 

PROHIBITION. 

ASm  Court  pob  Ditobcb  avd  MATBnoBiAL 

Cavsbs,  II. 

PROMISE  TO  INDEMNIFY. 

See  Statutb  op  Fbauds. 

PUBLIC. 

^nilding,  construction  of.   5«tf  Mbtbopolitav 
BniLDiHO  Act. 

Company.    jSm  Lavds  Clavsbs  Consolida- 
TiOH  Act. 

Health  Act 

Arbitrators  under  the  PuUie  Health  Act 
t848,  U  A  12  Vict.  e.  6S,  before  tbey  enured 
on  the  reference,  but  after  tbe  twenty>one  days 
within  which,  by  sect  12&,  they  ought  to 
make  their  ay  trd,  appointed  an  umpire.  By 
■cot  137  the  <jsts  are  in  the  discretion  of  the 
■mpire^  and  the  submission  may  be  bumIo  a  rule 
of  Court.  The  umpire  awarded  the  amount  of 
oompensation  to  be  made  te  the  plaintil^  and 
that  the  costs  of  the  reference  should  be  paid 
by  the  Local  Board  of  Health.  Held,  by  the 
Exchequer  Chamber, 
.   1.  Aflirming  the  Judgmaat  of  the  Quue&'a 


Bench,  that  the  ^poiatment  of  the  mmpiia 
was  not  too  late. 

2.  Rerersing  the  Jodgment  of  tfce  Queen's 
Bench,  that  the  plaintiff  was  entitled  to  main- 
tain an  action  for  the  costs  before  tbcy  had 
been  taxed,  ffofdtwortk  r.  WiUom,  laU  Bmr» 
tham,  Clerk  to  tk«  Loenl  Board  of  HwUk  for 
th4  DUtrid  of  W€9t  Bam,  im  tkm  eommtj  of 
Ettx,  1 

Seo  HlOHWAT. 

Purpose,  building  held  for.     Seo  Ratb,  Poob. 

PUMP. 
Soo  Easbmbxt. 

PURCHASE  OF  LAN0. 
Se*  Bbnbfit  Buildibb  Soctbtt. 

QUARTER  SESSIONS. 

I.  This  Court  has  no  jurisdiction  to  rvrisw 
an  amendment  of  grounds  of  remoral  made 
by  the  Quarter  Sessions  under  II  A  12  Vkt «. 
31,  ss.  4  A  7.  Tho  Quttm  r.  Tko  InkakiimU§ 
of  Llangonng,  Sll 


IL  Tbe  power  of  aaaendmait 
the  Quarter  Sessions  by  tbst  statute  is  not 
fined  to  making  perfect  grounds  of  remoral 
preriottsly  ImperfBCt,  but  extends  to  tbe  intro- 
duction of  new  grounds  of  remoToL  AC> 

Costs  of  appeal  at 

An  order  under  sUt  12  A  13  Viet  e.  43^  a. 

6,  for  payment  of  the  costs  of  appeal  maAe  In 
a  Court  of  Quarter  Sessions,  dircrting  that 
tbe  costs  be  paid  to  the  derfc  of  tbe  peace 
instoad  of  to  the  successful  party,  is  good :  psr 
Cockbum,  C^  J.,  Blackburn  and  Meiler,  Ja, 
dnbitante  Wightman,  J.;  aftrmed  in  the 
Exchequer  Chamber;  consisting  of  Erln^  CL 
J.,  Pollock,  C.  B.,  Williams  and  Willca^  Js, 
and  Bramwell  and  Channell,  Ba.  Gmg  t. 
ifa«AeiM,  42S 

Practice  at 

L  An  order  for  the  remoral  of  a  paapcr  and 
his  family  from  the  parish  of  F.  to  the  parish 
of  C.  was  made  on  the  18th  August  18M,  and 
notice  of  ehargeability,  aeoompanied  by  a 
copy  of  the  order  and  a  statement  of  the 
grounds  thereof,  including  the  particulars  ef 
the  settlement  relied  on,  were  sent  on  the  Siih 
August  and  received  on  the  Isl  September, 
and  a  eopy  of  tbe  depositions  was  delivcfed  on 
the  19th  September.  On  the  let  Octohsr 
notice  of  appeal  to  the  next  Quarter 
for  the  county  of  S.  was  given.  Thoee 
were  held  for  the  Eastern  diriaioB  af  that 
county  on  the  16th  October  at  A.,  and  for  the 
Western  division,  within  whieb  the  rtepeadeat 
parish  was  situate,  on  the  18th  October  at  R. 
The  appellants  did  not  at  any  tisse  en  er 
before  the  day  and  year  last  afMUsaid,  send  or 
deliver  to  the  respeBdents  any  stateaeBt  iB 
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writing  or  •thcrwif«  of  tho  groaodi  of  the 
«ppeoL  By  the  euetom  end  proetiee  of  those 
Setsionsy  eight  days'  notice  of  appeal  was 
veqaired.  The  appellaDte  applied  to  the  See* 
•ioDi  at  B.  to  receive  and  enter  the  appeal,  and 
to  respite  it  to  the  next  Quarter  Sessions  as 
matter  of  right,  and  witboat  showing  any 
reason  for  the  delay.  Held»  in  the  Exchequer 
Chamber,  consisting  of  Erie,  C.  J.,  Polloek, 
C.  Ba  Keating,  J.,  Channell  and  Pigott,  Bs., 
that  they  had  no  right  to  do  so :  reversing 
the  decision  of  the  Queen's  Bench,  consisting 
of  CrompUfn  and  Hellnr,  Js.,  dissentiente 
Blackburn,  J.,  2  B.  A  8.  664 ;  and  overruling 
Reg.  e.  The  Jnstioes  of  Soffullc,  Bedwell  Ash 
«.  Woolpit,  4  Dowl.  A  L.  628,  16  L.  J.  M.  C. 
86;  and  thus  far.  Rex  «.  The  Justices  of  Suffolk, 
4  A.  A  B.  319,  and  the  eases  founded  upon  it 
The  QiieeM  ▼.  The  Juttieee  of  Suntx^  966 

II.  The  next  Sessions  after  service  of  an 
order  of  removal  having  jurisdiction  over  an 
appeal  against  it,  must  be  ascertained  by  refer- 
ence to  the  date  of  the  original  Sessions  for  the 
eoanty,  and  not  of  any  adijoarnment  thereof. 

Id. 

III.  But  where  for  practical  eonvenience 
the  eounty  is  divided  into  distinct  divisions, 
and  in  each  division  a  distinct  Court  is  held,  so 
that  all  the  questions  locally  arising  within  each 
division  by  practice  belong  to  that  division, 
nod  all  the  process  for  that  division  is  return* 
able  at  the  Court  for  that  division,  and  the 
panels  of  the  Jurors  are  made  out  for  that 
division,  and  the  rules  of  practice  made  by  the 
Court  of  each  division  for  the  conduct  of 
business  in  it  assume  that  the  day  when  the 
Court  for  that  division  begins  its  sittings  is 
the  first  day  of  the  Sessions  for  that  division, 
the  eonduct  of  an  appeal  suit  which  has  been 
properly  oommebced,  and  which  belongs  to  one 
of  those  divisions,  should  be  governed  by  the 
rules  of  practice  for  that  division,  in  the  same 
fBanner  as  the  notices  and  summonses  and 
proeeedinga  other  than  those  relating  to  appeals 
against  orders  of  removal  and  poor-rates  are 
governed  thereby.  /«!. 

IV.  Qumrtf  whether  the  Sessions  for  each 
division  of  the  county  of  Soisex  are  original 
6f  ttlons  t  Id. 

QtTASHINa  INDICTMBHT. 
Sw  Ikdictmbht,  L 

QUORUM. 

JwtlM  of.    8«e  JntTicB  OP  tbb  Psacb,  or 
THa  Quorum. 

QUO  WARRANTO. 

Ste  Bt-Law. 

RAILWAY  OOMPANT. 

JWCabribr.  Court,  Courrr.  Ratb,Poob,L 
Lavds  Claubbb  Cobbolisatiob  Act. 


[Railway  Trafie,  Ac. 

I.  The  agent  of  P.  sent  three  eases  of 
marble  to  the  station  of  tho  railway  Company 
at  S.  to  be  forwarded  to  L.,  and  a  ropy  of 
printed  conditions  of  the  Company  was  given 
to  him,  by  one  of  which  the  railway  Company 
were  not  to  be  responsible  for  marbles  and 
other  specified  articles  :tn1ess  declared  and 
insured  according  to  their  value.  A  correspond* 
enee  then  touk  place  between  the  agent  and  tho 
clerk  of  the  Company,  as  to  the  terms  on  which 
the  marbles  were  to  be  conveyed ;  and  oltl* 
mately,  on  the  1st  August,  a  letter  was  written^ 
signed  by  tho  agent,  containing  an  order  *'  to 
forward  the  marbles  not  insured."  The  marblei 
were  forwarded  accordingly,  and  were  damaged 
without  any  wilful  negligence  of  the  railway 
Company.  In  an  action  against  the  Company^ 
as  common  carriers,  for  this  damage,  tho 
defendants  traversed  the  bailment,  as  alleged* 
and  also  pleaded,  foarthly,  that  the  marblett 
were  delivered  under  a  ipeeial  eontrae^ 
signed  by  the  person  delivering  tbea  (aetting 
out  the  terms  of  the  above  condition),  and  that 
they  were  not  declared  or  insored ;  fifthly,  that 
the  marbles  were  delivered  subject  to  a  reason-* 
able  eondition,  within  the  Railway  Traflle  Act* 
The  Ezefaeqner  Chamber  (reversing  the  deei* 
sion  of  the  Queen's  Bench)  held,  that  the  letter 
of  the  let  August,  and  the  acting  of  the  defend* 
ants  upon  it,  constituted  a  special  eentraet 
signed,  within  the  meaning  of  the  4th  proviso 
in  sect.  7  of  the  Railway  Trafie  Act,  1854  (17 
A  18  Vict  0.  31),  and  that  the  letter,  whether 
read  with  the  aid  of  the  Carriers  Act,  11  Geo. 
4  A  1  Will.  4,  c.  68,  a.  67,  or  witb  the  other 
letters  and  facts,  which  might  be  done,  or 
dimply  by  itself,  meant  that  the  marbles 
were  to  he  forwarded  at  the  owner's  risk. 
On  sppeal  (Lord  Chelmsford  dissentiente),  the 
decision  was  reversed.  Peek  ▼.  The  North 
StaffordAin  Bailvwy  Co.,  1005 

II.  In  general,  notice  given  by  a  railway 
Company  would  be  valid  in  law  for  the  pur» 
pose  of  limiting  the  common-law  liability  of 
the  Company  as  carriers.  Such  eommon-laW 
liability  might  be  limited  by  such  condltionj  at 
the  Court  or  Judge  should  determine  to  be  Just 
and  reasonable,  but  any  condition  so  limiting 
the  liability  of  the  Company  must  be  embodied 
in  a  special  contract,  in  writing,  between  tho 
owner  or  person  delivering  the  goods  to  the 
company,  and  signed  by  such  owner  or  person* 

Id. 

III.  The  eondition  that  the  Company  should 
not  be  responsible  for  injury  to  the  marbles, 
unless  the  same  were  declared  insured  accord* 
ing  to  their  value,  wis  not  a  Just  and  reasonablo 
eondition,  within  the  intent  and  meaning  of  tht 
17  A  18  Viet  e.  31,  s.  7.  M 

IV.  Toe  letter  of  the  1st  August  did  nei 
create  t  special  oontraet,  within  the  7th  seetioa 
of  the  c  oovo-mentioaed  Aet  I^ 
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BATE. 


BENTING  TENEMENT. 


fobstantiAl  ImiHiagi,  uid  need  snd  paid  for  m 
bailding  or  otherwise  improved  land,  and  tben, 
baviog  regard  to  the  quantity  of  land  so 
oeeapied  hj  the  Company,  and  to  the  different 
ffltaations  of  inch  land  in  snch  a  town  as  8., 
and  to  the  fact  that  the  occupation  by  mains 
and  pipes  is  not  a  surface  oocapation,  but  one 
which  leaves  the  surface  aTatlable  and  rateabler, 
either  in  the  hands  of  the  Company,  or  in  the 
bands  of  other  occupiers,  they  should  have 
fixed  the  rental  of  such  land  by  comparing  it 
with  the  rentals  actually  paid  for  the  other 
lands,  and  should  then  have  made  the  statut* 
able  deductions,  and  so  have  obtained  the 
annual  value.  And  as  to  the  other  elass  of 
land  occupied  by  mains  and  pipes,  they  should 
bare  proceeded  by  a  similar  method,  only 
allowing  an  increased  rental  for  the  consider- 
ation that  the  Company  must  necessarily 
obtain  the  particular  locality,  and  might  there- 
fore be  foroed  by  the  owner  of  the  land  to 
pay  an  increased  rent  for  it  Held, 
1.  That  the  mode  adopted  by  the  parish 
officers  was  in  part  contrary  to  the 
Parochial  Assessments  Aet»  6  A  T  W.  4, 
e.  90. 
S.  That  tha  mode  eontended  for  by  the  Com> 

pany  was  not  correct. 
8.  That  the  method  which  should  be  adopted 
was  to  apply  the  principles  explained 
in  the  Judgment  of  this  Court  in  Reg. 
e.  The  Middlesex  Waterworks  Com- 
pany, 1  B.  A  E.  716  (B.  C.L.  B.  vol. 
102).  The  Sheffield  United  Qa$  Light 
(7o.,  appellants,  The  Overeeere  of  She/" 
field,  respondents,  136 

VI.  Land  and  premises  were,  under  the 
tanction  of  the  Court  of  Chancery,  in  1859, 
conveyed  to  feoffees  upon  the  trusts  of  a  set- 
tlement made  by  one  iS.  C,  in  1708,  and  sub- 
ject to  a  scheme  and  order  of  the  Court  of 
Chancery  for  carrying  out  the  same.  Under 
this  settlement  and  scheme  the  feoffees  held 
the  premises  in  trust  to  permit  the  Master, 
Wardens,  Assietanu  and  Commonalty  of  the 
Merchant  Venturers  of  Bristol  to  hold  and 
onjoy  the  same  for  a  residence  for  a  certain 
number  of  poor  boys,  a  schoolmaster  and  ne- 
cessary servants  to  Inhabit  in,  and  for  a  school 
%6  teach  the  boys,  the  trustees  to  find  and 
provide  for  their  board  and  lodging  there, 
and  ultimately  put  them  out  as  apprentioes; 
a  specified  number  of  those  boys  to  be  the  sons 
of  freemen  of  Bristol,  or  bom  within  that  city; 
the  rest  might  be  bom  elsewhere,  but  a  prefer- 
ence to  be  given  to  the  founder's  kin  and 
name ;  all  to  be  educated  in  the  tenets  of  the 
Church  of  England.  •A  portion  of  the  premises 
having  been  appropriated  to  the  use  of  the 
schoolmaster  for  this  purpose  :  held,  that  ha 
was  liable  to  be  rated  to  the  relief  of  the  poor 
as  occupier  of  the  portion  of  the  premises  ap- 
propriated to  his  use,  and  the  trastoes  as  occu- 
piers of  the  residue.  The  Qween  v.  Th*  Inha- 
HUtnte  ^SlapteUmp 


Under  Metropolis  Local  MaaageoMot  Aet. 
MxTBOPOLit  Local  Mahaosksbt  Act. 

BBAL  ESTATE. 
^tf<  Balk  op  Bxal  Estatb. 

BEASOKABLfl. 

Constraction. 

Where  a  party  by  deed  covenants  to  pay 
money  « immediately  upon  demand,"  theweitl 
''  immediately"  must  receive  a  reasonable  con- 
straction, so  as  to  allow  the  debtor  tiara  to 
procure  the  money:  By  the  Queen's  Boachy 
and  affirmed  by  the  Exchequer  Chamber ;  aiM^ 
if  the  demand  is  not  made  by  the  creditor 
himself,  to  inquire  into  the  authority  of  tte 
person  making  it  to  receive  the  money;  By 
the  Queen's  Bench,  affirmed  by  the  Excboqncr 
Chamber,  Williams,  J.,  dlssentiante.  Teaw  v. 
Wileon,  442 

ETidaBCOp    See  FHBOia. 


Probability  of  pecuniary  benafit    &•  DsAfS 
BT  Nbsliobbcb,  L 

Time.    See  Cabbibb. 

RECOGNISANCE  OP  BAIL. 
See  Statutb  of  Fbavbs. 

RECORD,  COSTS  AGAINST  PABTT  HOt 

ON. 

See  Bjbctmbbt. 

REDEMPTION,  EQUITY  OP. 
See  AcGonirr  Statbb. 

REGISTER,  MEDICAL. 
See  Mabbamus,  II. 

REGISTER  OP  YOUNG  PERSONS. 
See  Pactobt. 

REGISTRAR-GENERAL. 
See  Otbbsbbb  op  tbb  Poob,  IL 

REGISTRATION. 
See  BAXKBtJPT,  IL    Coptbibbt. 

RELIEP. 
See  Pavpbb  Lvthatic. 

REMOVAL. 
Of  panper.    See  Qvabteb  Sbbsiobb. 
Of  suit    See  Replxvib,  IL 

RENT-CHARGE. 

See  TiTBB  COBVITTATXOB  Act. 

RENT,  DISTRESS  POR. 

See  DlBTBBBS. 

RENTING  TENEMENT. 
Se$  SBvnnanff,  h,  IL,  Y. 


HES  GESTJR 
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RBS  QBSTA 
8—  DocovKRTB,  IxBPxcnov  or. 

RBPLBVIN. 

I.  A  declaration  in  these  words,  "A.  B.  bj, 
kc.,  saes  C.  D.  for  that  the  defendant,  on  eertain 
land  in  the  oeoupation  of  the  plaintiff,  in  the 
parish,  Ae.,  called,  Ac,  took  the  goods  of  the 
plaintiff  (that  is  to  say),  six  wheat  ricks,  Ac, 
and  unjustly  detained  the  same  against  sure- 
ties and  pledges,  until,  Ac,  whereby  the  plain- 
tiff  has  sustained  damages,  and    he  claims 

£ /'  is  a  declaration  in  replevin.    Oay  r. 

Jiattkew9,  425 

IL  The  County  Court  has  Jurisdiction  to  try 
an  action  of  reploTin  though  title  is  in  ques- 
tion, subject  to  the  power  of  removal  by  the 
defendant  under  stat  19  A  20  Viot  e.  108,  s. 
6T.    JU  Fordham  r,  AJurt,  578 

BBPLICATION  ON  BQUITABLB 
GROUNDS. 

Set  Fruoht,  IL,  IIL 

RBPOBT  OF  RBaiSTRAR-GENBRAL. 
See  Otxrsbkb  or  ths  Poob,  IL 

RIGHT,  CLAIM  OP. 
iS^  JuancB  or  tbb  Pbacb,  Jubibbiotiob  or. 

RIGHT.    . 

Of  acting.    See  Coptrioht. 
Of  fishery.     See  FiSHiiro.    JusncB  or  tbb 
Pbacb,  Jubisdictiob  or. 

Rn'ER. 

Non-naTigable.    See  Jubtiob  or  tbb.  Pbacb, 

JuRisDicTioH  or. 
Tidal  oaTigable.    See  Fibbibo. 

SABBATH  BRBAKING. 

L  A  farmer  is  not  within  stat  29  Car.  2,  c  7, 
1. 1,  which  enacts  that  **  no  tradesman,  artifioer, 
workman,  labourer,  or  other  person  whatioever, 
shall  do  or  exercise  any  worldly  labour,  busi- 
ness, or  work  of  their  ordinary  ealling,  upon 
the  Lord's  Day,  or  any  part  thereof  (works  of 
necessity  and  charity  only  excepted ;)"  and  in- 
liiots  a  penalty  recoverable  before  Justices  of 
the  peace.     The  Queem  v.  Cleioortk,  927 

IL  SemhUt  that  the  term  **  labourer"  in  this 
section  extends  to  an  agricultural  labourer.  IcU 

IIL  Coneessum,  that  whether  haymaking  is 
a  work  of  necessity  is  a  question  of  fact  on 
which  the  finding  of  the  Justices  before  whom 
a  party  is  convicted  under  this  toction  must 
be  taken  as  conclusive.  Jd. 

SADDLBRS'  COMPANY. 
As  Bt-Law* 


BALE. 

Bill  o£    See  Bill  or  Salb.    BiiTBBSi. 

Of  real  estate. 

Real  estate  had  been  devised  to  the  delbnd- 
ant  in  trust  to  sell,  wh»  put  a  part  of  it  up 
for  sale,  which  the  plaintiff  agreed  to  boy,  and 
was  aeoepted  as  the  purehaser.  The  defendant 
was  aware  that  he  could  not  make  a  title  freo 
from  encumbrance,  as  by  a  marriage  settlement 
the  land  was  vested  in  trustees  to  secure  an 
annuity  to  the  widow  of  the  devisor,  but  he  had  ' 
obtained  from  her  a  parol  promise  that  in  the 
event  of  the  sale  she  would  transfer  her  security 
to  another  property.  After  the  sale  the  widow 
reftised  to  assent  to  this,  and  the  bargain  went 
off  in  eonsequenoe.  In  an  action  by  the  plain- 
tiff against  the  defendant  for  not  completing 
tho  bargain,  the  Jury  found  that  the  defendant 
bon&  fide  believed  that  he  woold  bo  able  to 
make  to  the  parebaaer  a  good  title  free  from 
encumbrance,  and  that  he  had  reasonablo 
grounds  for  so  believing : 

1.  Held,  by  tho  Exchequer  Chamber;  oon* 
sisting  of  Erie,  C.  J.,  Pollock,  C.  B.,  Williams 
and  Willes,  Js.,  and  Bramwell  and  Channelly 
Bs.;  that  the  plaintiff,  although  entitled  to 
recover  his  deposit  and  the  expenses  of  inves- 
tigating the  titloi  waa  not  entitled  to  recover 
damages  for  the  loss  of  his  bargain :  afiBrming 
the  Judgment  of  the  Queen's  Bench,  eonsist* 
ing  of  Wightman  and  Blackburn,  Js.,  dissen* 
tiente  Coekbum,  C.  J. 

2.  Coneessum,  on  tbo  aatbority  of  Pounaetl 
V.  Fuller,  17  C.  B.  660,  that  the  expenses 
attendant  on  an  attempt  which  was  made,  after 
the  bargain  was  off,  to  enter  into  a  fresh  ar- 
rangement could  not  be  recovered.  Sgkee  r. 
Wild  aud  othere,  421 

SALMON  FISHERIES  ACT. 

On  the  2Sd  February,  1861,  H.  was  eonviot* 
ed  on  an  information  laid  against  him  by  L., 
a  superintendent  watcher  appointed  by  The 
Tees  Salmon  Fishery  Landowners  Association, 
under  The  Salmon  Fisheries  Act,  24  A  25  Vict 
0.  109,  s.  20.  The  convicting  Justices  were 
members  of  the  Association,  and  one  of  them 
was  a  member  of  the  committee,  and  had  been 
present  at  a  meeting  of  the  Association  which 
authorised  proceedings  to  be  taken  against  H. 
On  the  15th  August  II.  gave  the  Juitlces  notieo 
of  his  intention  to  apply  for  a  certiorari.  On 
the  21st,  the  clerk  of  his  attorney  went  to  the 
Judge's  Chambers,  snd  the  Judge  not  being 
there  he  left  the  aiBdavits  on  which  the  appli- 
cation was  to  be  made  with  the  Judge's  elerk| 
informing  him  of  the  nature  of  the  applica- 
tion ;  and  on  the  22d  went  again,  but  the  JudgB 
had  not  returned  the  papers.  The  Judge  did 
not  attend  at  Chambers  until  Tuesday,  tb« 
25ih ;  on  that  day  all  the  parties  went  before 
him,  and  an  uhjection  was  uken  by  the  attor- 
no/  for  the  Justices  that  the  applioation  waf  tOB^ 
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SETTLEMENT, 


late,  beiog  more  tban  the  fix  calendar  monthi 
after  the  conviction  allowed  hy  itat  13  O.  3  o. 
18,  8.  5.  The  convicting  Justices,  on  the  appU- 
cation  of  the  defendant,  stated  a  ease  nnder 
•ttt.  20  A  21  Vict  0.  43,  for  the  opinion  of  the 
Court  of  Common  Pleas,  which  was  pending 
when  the  present  rule  was  argued.    Held, 

1.  That  the  couTiction  was  had  on  the  ground 
of  interest  in  the  justices. 

2.  That  the  conviction  might  he  removed, 
notwithstanding  the  appeal  pending  to  the 
Court  of  Common  Pleas. 

3.  That  the  application  for  a  certiorari  was 
Tirtnally  made  on  Saturday  the  22d,  and  there- 
fore was  in  time. 

4.  That  such  an  application  is  not  an  ex  parte 
application;  and  tembU  before  granting  it  a 
.summons  to  show  cause  ought  to  issue  to  the 
Justices  and  the  prosecutor.  The  Queen  ▼. 
Allan,  Eeq.f  and  otkere,  Juetieee  of  DurJUun,  915 

SEARCH. 
See  PoACHiiro. 

SECRETARY  OF  STATE. 

See  MXTBOPGLITAH  POUCI. 

SECURITY  FOR  DEBT. 
^ee  Bankrupt,  V. 

SEQUESTRATION. 
See  Bankrupt,  V. 

SERVICE,  PROOF  OF. 
See  Debauchivo  Daughtkb. 

SESSIONS. 

See  QUARTBB  6X8BI0V8. 

SET-OFF. 
See  Freight,  II.,  IIL 

SETTLEMENT. 

I.  In  June,  1844,  A.,  in  partnership  with  W., 
rented  and  entered  into  possession  of  three 
acres  of  land,  in  order  to  sink  a  coal-pit,  at  a 
yearly  rent  of  125^.  an  acre  for  the  coal,  and 
60«.  an  acre  for  the  surface.  The  rent  for  the 
coal  was  not  to  commence  until  af^t r  the  coal 
was  reached,  and  the  first  half  year's  coal-rent 
was  to  be  paid  six  months  after  that  time.  The 
eoal  was  reached  in  December,  1844,  and  in 
June,  1845,  A.  and  his  partner  paid  half  a 
year's  rent  for  the  coal,  and  one  year's  rent 
for  the  surface.  In  September,  1845.  the  pit 
fell  in,  and  the  coal  and  land  were  given  np. 
From  June,  1844,  to  September,  1845,  A.  rent- 
ed and  occupied  a  cotlage  at  5/.  10«.  a  year, 
and  paid  the  rent.  Held,  that  A.  did  not  gain 
a  settlement  by  renting  a  tenement  under  stat. 
6  a.  4,  c.  57,  s.  2.  The  Queen  y.  The  Inhabit- 
dn(«  of  Weet  Ardeley,  95 


II.  Queere,  Whether  a  eoal-mine  is  a  "1 
ment"  snfflcient  to  confer  a  settleneat  within 
Stat.  6  a.  4,  e.  57,  s.  2.  14, 

III.  A  pauper  resided  with  bis  wife  and 
children  in  the  respondent  parish  for  aboot 
seven  years  prior  to  May,  1859,  when  be  went 
to  Cuba,  in  pursuance  of  an  agreement  which 
he  had  entered  into  with  a  mining  Company 
to  work  for  them  there  for  three  years:  it 
being  part  of  the  agreement  that  doring  bis 
absence  the  Company  should  pay  hia  wife  and 
children  6/.  per  month  out  of  his  salary.  It 
was  always  his  intention  to  return  to  England 
to  his  wife  and  children  at  the  end  of  the  three 
years.  In  November,  1861,  he  retnmed  to 
England  in  consequence  of  illness,  and  found 
his  wife  and  children  in  the  same  house  in  which 
he  had  left  them,  and  in  which  they  bad  resided 
continuously  in  the  interval.  Held,  that  his 
absence  in  Cuba  constituted  a  break  of  resi- 
dence, which  rendered  him  remorable.  The 
Overeeere  of  WeUinyton,  appellants.  The  Oeer^ 
eeere  of  Whitehwrehf  respondents,  199 

IV.  The  guardians  of  a  Union  formed  under 
stat  4  A  5  W.  4,  c  76,  had  agreed,  in  pnm- 
anoe  of  sect  83,  that  for  the  purpoeet  of 
settlement  the  parishes  should  be  conaidercd 
as  one  parish.  After  the  passing  of  etat  $4  A 
25  Vict.  e.  55,  which  by  sect  9  enacts  that  the 
parishes  comprised  in  any  Union  formed  wndcr 
stat  4  A  5  W.  4,  c.  76,  shall  coatribnte  to  the 
common  fhnd  thereof  in  proportion  to  the 
annual  rateable  value  of  the  lands,  4e.,  assesa- 
able  to  the  relief  of  the  poor,  and  in  no 
other  manner,  the  poor  law  auditor  allowed 
accounts  of  the  Union,  in  which  the  propor- 
tion of  the  contributions  to  be  paid  by  ea^ 
parish  to  the  common  fond  was  ascertained  in 
the  manner  provided  by  stat  4  4  5  W.  4,  c. 
76.  On  motion  to  set  aside  the  allowaaes^ 
removed  by  certiorari  under  stat  7  A  8  Vict 
c.  101,  s.  35:  Held, 

1.  That  stat  24  A  25  Vict  e.  55,  t.  9,appltet 
to  Unions  nnder  stat  4  4  5  W.  4,  e.  76,  s.  33, 
and  therefore  the  contributions  of  the  parishts 
ought  to  be  according  to  the  annual  rateable 
value  of  the  lands,  Ac. 

2.  That  the  auditor  had  power  to  ascertain 
and  assess  the  share  of  the  common  charges  to 
be  borne  by  the  parishes  in  the  Union.  The 
Queen  v.  Calthrop,  216 

V.  By  agreement  entered  into  the  20th 
March,  1858,  a  house  was  let  by  A.  to  B.  from 
the  25th  March,  1858,  at  the  monthly  rent  of 
M.  16«.  8cf. ;  one  month's  notice,  to  expire 
either  on  the  25th  March,  the  25th  Jun^  the 
25th  September,  or  the  25th  December,  on 
either  side,  to  be  a  sufficient  notice  to  qnit  B. 
having  occupied  the  house  for  two  years  and 
a  quarter  under  this  agreement :  held,  that  ho 
gained  a  settlement  by  hiring  or  renting  a 
tenement  for  one  whole  year,  within  stat  6  d. 
4,  e.  57,  s.  2.  The  Queen  v.  The  Inhabitmnie  ef 
St,  Gilee  without  CiipplegaitfLimiivng         599 
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PArtieuUn  ot  Sm  Quartxe  Sibbiomb,  {bag- 

nCB  AT. 

SEWERS  ACT,  METROPOLITAK. 
^e«  Hetropolib  Local  Mavaoxmbxt,  I. 

SHAFT,  FENCINQ. 
Sf  Mini. 

SHIP'S  DISBURSEMENTS. 
Sc€  FRKionr,  L 

SLIP. 
See  Mabhts  IirsvRAVCB,  II.,  [IIL] 

SMELTING  WORKS. 
See  NuiiAvci,  IL 

SPECIAL  PROMISE. 
See  Statvtb  op  Fbavtdb. 

SOLATIUM. 
M  Dbath  bt  Nbolioxbcb,  III. 

STAMP. 
See  Abticlbd  Clkbk,  I.,  II.    Bill  of  Salb, 

I.      COPTRIOBT. 

BTATEMENT  OF  GROUNDS  OF  APPEAL. 

See  QtJABTBB  SbBBIOBB,  PbACTICB  AT. 

STATUTE  OF  FRAUDS,  29  Cab.  2,  o.  8,  b. 

4. 

L  Where  a  person,  b(  the  request  of  another, 
enters  into  a  recognisanoe  of  bail  for  the  ap- 
pearance of  a  third  to  answer  a  criminal 
charge,  this  is  not  a  "special  promise  to 
answer  for  the  debt,  default,  or  miscarriages  of 
another  person"  within  the  4th  section  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  3.  Cnppe  ▼. 
HartnoU,  414 

IL  Conoessnm,  that,  in  order  to  bring  a  case 
within  that  section,  the  debt  or  default  must 
be  towards  the  promissee.  Jd, 

III.  Quare,  of  the  case  of  Green  v.  Cress- 
well,  10  A.  A  E.  453,  where,  a  capias  hay- 
ing been  ifsned  agaiust  a  party,  another 
entered  into  a  bail-bond  for  him,  in  considera- 
tion of  which  a  third  made  a  verbal  promise 
to  indemnifj  him  against  the  consequences,  it 
was  held  that  the  case  came  within  the  aboye 
section  ?  Id, 

See  AccouiTT  Stated. 

STEAM-ENGINE. 

Stat.  5  A  6  W.  4,  0.  50,  s.  70,  enacts  that  it 
Bhail  not  be  lawful  to  erect  or  cause  to  be 
ereeted  any  steam-engine  within  twenty-fiye 
yards  from  any  part  of  any  carriageway, 
B&less  it  Bhall  be  within  Bome  house  or  other 


building,  or  behind  some  wall,  or  fence,  suffi- 
cient to  conceal  or  screen  it  from  the  carriage- 
way, so  that  it  may  not  be  dangerous  to  passen- 
gers, horses,  or  cattle:  Held  that  a  portable 
steam-engine,  upon  wheels  and  drawn  by 
horse-power,  used  to  drive  a  thrcshiDg-machine 
within  a  bam,  but  not  fixed  thereto  or  to  the 
soil,  was  within  this  enactment.  Smith,  appel- 
lant, Stokee,  respondent,  84 

STEVEDORE. 
See  Fbei«ht,  I. 

SUMMONS. 

See  DiBCBETxoir  of  Justice  of  the  Pbace. 
At  Chambers.    See  Salmon  Fisbebieb  Act. 

SUPERANNUATION  FUND. 
See  Metbopolxtav  Police. 

SUPERINTENDENT,  MEDICAL. 
See  LvTRATic  Abtlum. 

SUPERINTENDENT  OF  POLICE. 
See  Police. 

SUPPRESSION  OF  MATERIAL  FACT. 
See  Pbibcipal  abd  Aoebt. 

SURETY. 
See  Pbihcipal  aho  Aoebt. 

'  SURFACE  OWNER. 
See  MiRB. 

SURVEY. 
Parliamentary,    ^ee  Rate,  Hioewat. 

SURVEYOR. 

District    See  Metropolitar  Buildiro  Act. 
Of  Highways.    ^SSre  Hioewat. 

SUSSEX  QUARTER  SESSIONS. 
See  QuABTEB  Sbbsiorb. 

TAMAR  MANURE    NAVIGATION    COM. 

PA  NY. 

By  Stat  36  G.  3,  o.  67,  the  plaintiffs  were 
empowered  to  make  end  maintain  the  river 
T.  <<  navigable  for  boats,  barges,  and  other 
vessels,  with  proper  cuts  and  deviations  by 
the  sides  thereof,"  from  M.  Quay  to  B.  Pool, 
and  from  thence  to  make  and  maintain  a  canal 
navigable  for  boats,  barges,  and  other  vessels 
to  T.  Bridge,  and  to  make  and  maintain  a 
collateral  cut  or  canal  navigable  for  boats, 
barges,  and  other  vessels  from  the  said 
intended  canal  to  R.  Mill ;  and  in  considera- 
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tion  of  the  great  obarge  and  ezpeoM  which 
thej  mast  incur  in  making  and  maintaining 
the  works,  thej  were  empowered  to  take  from 
time  to  time,  and  at  all  times  tbereaAer,  so 
mnch  per  ton  per  mile  for  all  minerals,  mer- 
ehandise  and  other  goods,  matters,  and  things 
wbatsoerer  which  should  bo  carried  «  upon  the 
said  naTlgation,  canal  and  collateral  ent,  or 
any  of  them."  The  plain tilTs  bad  expended 
considerable  sums  of  money  in  clearing  and 
deepening  the  rirer  from  M.  Quay  to  a  point 
abont  a  quarter  of  a  mile  below  B.  Pool,  and 
bad  proTided  towing-paths,  Ac,  by  the  side 
thereof  for  the  purpose  of  making  the  same 
navigable  for  boats,  barges,  and  other  vessels : 
that  part  was  always  a  public  navigable  tidal 
river ;  but  they  had  not  made  the  canal  nor 
the  collateral  enU  Held,  that  they  were 
entitled  to  recover  oils  in  respect  of  the  carriage 
of  goods  over  that  part  of  the  river  which 
they  had  so  made  navigable  for  boats,  barges, 
and  other  vessels.  Tamor  lianur^  Nwngatioti 
▼.  WagBtaffe,  288 

TBNDEB. 
Sf  LiCBNin. 

TENEMENT. 
8m  SnTTLKMEirT,  I.,  II.,  y. 

TERMINAL  CHARGES. 
Sw  Ratb,  Poob,  L 

THREATS. 

Against  employart. 

0.  and  Q.  were  convicted  upon  an  informa- 
tion for  endeavouring  by  threats  and  intimi- 
dation to  force  K.  to  make  an  alteration  in 
bis  mode  of  conducting  his  business,  contrary 
to  staL  6  O.  4,  e.  129,  s.  3.  Tho  evidence  was 
as  stated  in  the  head-note  of  O'Neill  and  Gal- 
braith,  appellants,  Longman,  respondent,  p. 
370.    Held, 

1.  Per  Coekbum,  0.  J.,  Wightman  and  Mel- 
lor,  Js.,  that  there  was  no  evidence  against  0. 

2.  Per  Coekbum,  C.  J.,  and  Mellor,  J., 
Wigbtman,  J.,  dissentiente,  that  the  object  of 
G.  was  to  discuss  with  K.  the  terms  of  arrang- 
ing the  dispute  between  him  and  the  club- 
men in  his  employ  rather  than  to  intimidate 
bim;  and  therefore  there  was  not  sufficient 
evidence  against  G.  (yNeill  and  Oalbraith, 
appellants,  Krugtr,  respondent  389 

Against  workmen. 

The  appellants,  0.  end  G.,  and  the  respond- 
ent, L ,  wore  members  of  The  United  Boiler 
Makers  and  Iron  Shipbuilders'  Society,  a  be- 
nefit Society  or  dub  not  registered,  having 
branches  in  every  place  of  importance  in  the 
United  Kingdom,  the  executive  committee  be- 
ing at  Manchester.  0.  was  president  of  the 
Hull  Branch.  L.  and  three  other  members 
of  the  club  worked  for  Messrs.  K.,  who  were 


boilerHakers,  and  employed  K.,  not  a  men 
of  the  club,  to  do  angle-iron  work,  whieh, 
cording  to  the  roles  of  the  club,  could  onlj 
be  done  by  "  platers,"  one  of  the  three  dasaes 
of  workm0n  into  which  the  beflermaken  b»- 
longing  to  the  Society  had  divided  themselvcc. 
At  a  meeting  of  the  dub  on  the  12th  March, 
0.  being  in  the  chair,  a  resolution  was  paasod 
that  no  member  should  be  allowed  to  work  at 
Messrs.  K.,  if  N.  was  allowed  to  remain  at 
angle-iron  work.  A  resolution  was  also  carried  ^ 
that  two  deputies  should  be  sent  to  Messrs.  K. 
to  speak  to  them  in  reference  to  knocking  off 
N.  from  bending  angle-iron.  The  three  mem- 
bers of  the  club  left  On  the  Iftth  March,  0., 
as  president  of  the  club,  ordered  Ll  to  come 
out,  and  said  that  he  would  nee  bis  inflneBoe  to 
have  him  turned  out  of  the  Society.  On  the 
17th,  G.  and  two  other  members  of  the  elnb 
went  to  Messrs.  K.'s  works  and  told  K.  that 
they  bad  come  as  a  dcputatiott  from  the  So- 
ciety  with  respect  to  the  diflonlty  that  had 
arisen,  and  after  some  further  conversation  G. 
said  that  none  of  the  clnb-mcn  would  work 
there  as  long  as  N.  was  at  work  angle-iron 
bending.  N.  was  continued  at  his  work.  On 
the  28th  a  meeting  was  held  to  which  L.  was 
summoned,  the  business  being  whether  L.  was 
going  to  stop  in  the  Sodety  and  leare  Messra. 
K.'s  employ,  or  remain  at  Messrs.  K.'s  and  be 
turned  out  of  the  Society.  G.  reported  the  pro- 
ceedings of  the  deputation  to  Messrs.  K.,  and  L* 
was  asked  by  0.  from  the  chair  whether  he  in- 
tended to  remain  an  honourable  member  and 
leave  the  shop,  meaning  Messrs.  K.'Sy  or  stay 
in  the  shop,  bo  despised  by  the  dub,  and  have 
his  name  sent  round  all  over  the  country  in 
the  report,  and  be  put  to  all  sorts  of  nopleas* 
antness.  0.  and  G.  having  been  eonvieted  on 
an  information  for  endeavouring  by  threats  or 
intimidation  to  force  L.  to  depart  from  his 
hiring,  employment,  or  work,  under  stet.  A  0. 
4,  e.  129,  s.  3:  Held,  per  Wightman  and  Black- 
bum,  Js.,  that  there  was  soAcient  evidenee 
against  0. ;  but,  per  Wightman,  J ,  not  svfi* 
dent  against  G.  CNtiU  and  Oalbraith,  ap- 
pellants, Longman,  respondent,  37ft 

TIDAL  NAVIGABLE  RIVER. 

S«9  FiBHIRO. 

TIME. 

For  appeal  at  Quarter  Sessions.    Ste  QvAwrtM 
Ssssioits,  Practicb  at. 

Reasonable.    jS'ee  Carrier. 
Unreasonable.    jS'ee  Contract. 

TITHE  COMMISSIONERS. 
Sm  Tiths  CoNMVTAnox  Act. 

TITHES  IN  KIND. 
Se§  TiTHB  CovvvTATraii  Act. 


TITHE  COMMUTATION  ACT. 
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TITQB  COMMUTATION  ACT. 

A  parish  waa  brought  qader  die  operation 
of  the  Tithe  CommutAtioD  Act,  0  A  7  W.  4,  e. 
71.  The  award  of  the  Commisiionerfl  found 
that  the  Ticar  was  entitled  to  the  small  tithes, 
»nd»  in  pnrsoaoee  of  notice  gWen  for  tho  pur- 
pose bj  the  owners,  the  tithes  of  land  in  the 
parish  which  were  cultiTated  as  hop-grounds 
had  been  Talued  separately.  It  also  found  that 
certain  land  in  the  parish  of  which  A.  was 
owner  and  occupier  was  eommon  or  waste 
land,  and  not  subject  to  the  payment  of  tithes 
in  kind ;  and  no  ordinary  tvnt-chtfge  was 
made  payable  in.  respect  of  it.  A  Talnation 
was  made  aecordiogly.  After  the  commuta- 
tion A.  enclosed  and  euItiTated  that  land  as 
hop-ground.  Held,  by  the  Court  of  Exche- 
quer Chamber;  consisting  of  Erie,  C.  J., 
Pollock,  C.  B.,  Willes  and  Keaang,  Js.,  and 
Bramwell  and  Channell,  Bs.:  reversing  the 
judgment  of  the  Qaeen's  Bench;  per  Cock- 
burn,  C.  J.,  and  Blackburn  and  Mellor,  Js., 
dissentiente  Wightman,  J. :  thtt  the  vicar  was 
not  entitled  under  sect.  42  to  an  additional 
amount  of  rent-charge  equal  to  the  extraordi- 
nary charge,  in  respect  to  the  cultiTatioa  of 
that  land.     Trimnur  r.  VITaltk,  18 


TITLE. 


Bonfc  flde  claim  ot 
Bbal  Estatb. 


S44  FiSHiiro.    BkMM  of 


TOLL. 
Sm  Tamar  MAvnnn  NATioAnoM  Compaht. 

TOTAL  LOSS. 
Set  Marixi  Iksubakcb,  I. 

TOWN  COUNCILLOR,  ELECTION  OF. 
jShm  Municipal  CoRPOBAnoir,  L 

TOWNS  IMPROVEMENT  CLAUSES  ACT. 

Sm  Injury. 

TRUSTEE. 
Sf  Friioht,  II.    Rats,  Poor,  VL 

TTTHING. 
S—  Ratb,  Higrwat. 

UMPIRE. 
Stt  Public  Hbalth  Act. 

UNION  OF  PARISHES  FOR  SETTLE- 

MENT. 

Se*  Sxttlbmbrt,  IV. 

UNREASONABE. 
Belay.    Sm  Carrixr,  II.,  IIL 
Time.    Sh*  Contract. 


USAGE. 
Sf  Bt-Law. 

VACCINATION. 

Where  a  parent  or  person  having  the  eare, 
nurture,  or  custody  of  a  child  has  incurred  and 
paid  the  penalty  for  neglecting  to  have  it  vac- 
cinated  within  the  time  specified  by  stats.  16  A 
17  Viet  c.  100,  and  24  A  25  Vict  c.  59,  a  con- 
tinuous neglect  to  bare  it  Taeclnaled  is  not  a 
further  breach  of  the  statutes.  Pilehtr,  appel- 
lanty  Stafford,  respondent,  775 

VALUE,  RATEABLE. 
Sf  Ratb,  Poor. 

VALUATION. 
Sm  Titer  Coxmutatiov  Act. 

VARIANCE. 
Sm  Bankrupt,  VL    Hiqhwat. 

VERBAL  PROMISE. 
8m  Statutr  op  Frauds. 


*• 


VERDICT,  AIDER  BT. 
Sm  Bankrupt,  VL 

VBSTRT. 
S4€  Mrtropolu  Local  Mana«bhrnt  Aot. 

VICAR. 
S«4  TiTHR  Commutation  Act. 

VOIDABLE  POLICY  OF  INSURANCE. 
S—  Principal  and  Aobnt. 

WAIVER. 
S—  Licrnbr. 

WANT  OF  STAMP. 
See  Articlrd  Clrrk,  L,  II. 

WARRANT. 
Demand  o&    See  Const ablr.  Action  aoainst. 

Of  Justice  of  the  Peace.  See  CoNBTABLHf 
Action  against.  Dibcrbtion  op  Jubtioh 
OP  THB  Pbacr.  Mrtropolu  Local  Mar« 
AORMRNT  Act,  L 

WASTE  LAND. 
See  Titer  Commutation  Act. 

WATER  COMPANY,  RATINO. 
See  Ratb,  Poor  IIL 


1184       WATERCOURSE. 


YOUNG  PERSONS, 


WATERCOURSE,  NATURAL. 

Sf  NUISAVCB. 

WHARFIHQBR. 
Se€  Luui. 

WIFE. 
Sm  Paupbr  LvHAno. 

WINDING  THREAD. 
Set  Factobt. 

WORKMEN,  THREATS  AGAINST. 
Sf  Tbbbats  aqaihbt  Wobkmbb. 


WORK  OF  NECESSITY. 
See  Sabbath  Bbbakibo,  III. 

WORKS,  BOARD  OF. 
8m  Hbtbopoub  Local  Mabaokmcbt  Act. 

WRIT  OF  ERROR. 
8f  iBBicnrBBT,  L 

YOUNG  PERSONS,  REGISTER  OF. 
3m  Factobt. 
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